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CASES  IN  77  TEXAS. 


77  Toe  1-2,  IS  S.  W.  613,  SHTNTEB  V.  ABBET. 

Wliere  PleacUngs  Declare  upon  Implied  Contract  of  Lease,  evidence 
of  express  contract  is  inadmissible. 

Approved  in  Nunn  v.  Townes  (Tex.  Civ.),  23  S.  W.  1118,  follow- 
ing rule  where  pleading  was  an  oral  brokerage  contract  whereas  tes- 
timony showed  that  parties  had  subsequently  entered  into  a  written 
contract  which  had  expired;  Wisby  v.  Boyce  (Tex.  Civ.),  27  S.  W. 
590,  following  rule  in  action  to  recover  commissions  for  sale  of  real 
estate  under  implied  contract  while  proof  showed  express  contract; 
International  etc.  By.  v.  Masterson  (Tex.  Civ.),  51  S.  W.  644,  follow- 
ing rule  where  pleading  alleged  employment  while  testimony  showed 
partnership  to  obtain  certain  abstracts  of  title. 

Distinguished  in  Armstrong  v.  Cleveland,  32  Tex.  Civ.  483,  74  S. 
W.  789,  principle  does  not  apply  where  evidence  shows  express  con- 
tract to  pay  commissions  on  sale  of  land  and  plaintiff  pleaded  ex- 
press contract  only;  Thornton  v.  Moody  (Tex.  Civ.),  24  8.  W.  332, 
holding  an  express  agreement  to  pay  commissions  to  a  real  estate 
agent  is  not  affected  by  subsequent  agreement  of  owner  to  take  prop- 
erty in  exchange  instead  of  cash  sale. 

77  Tez.  2-3,  13  B.  W.  614,  GBKTBY  ▼.  SOHNEIDEB. 

In  Absence  of  Statement  of  facts  or  bill  of  exceptions,  appellate 
court  must  presume  that  all  proof  necessary  was  produced. 

Beaf&rmed  in  International  etc.  By.  v.  Wolf,  3  Tex.  Civ.  384,  22 
8.  W.  187;  Petty  v.  Petty  (Tex.  Civ.),  57  8.  W.  923. 

77  Tex.  S-4,  13  8.  W.  613,  DAVIS  v.  BXTBNETT. 

School  IiandB  Belonging  to  County  are  not  taxable  while  they  are 
property  of  county,  nor  can  leasehold  estate  therein  be  taxed  as  prop- 
erty of  lessee  while  land  is  held  under  lease  from  county. 

Cited  in  note,  33  Am.  St.  Bep.  406. 

One  Seeking  to  Bnjoln  Tax  wholly  illegal  or  assessed  without 
authority  of  law  need  not  show  that  he  has  applied  to  board  of 
equalization  for  relief. 

Approved  in  Kauffman  Co.  v.  McGaughey,  ^  Tex.  Civ.  676,  21  8. 
W.  265,  equity  will  enjoin  sale  of  land  to  be  sold  under  illegal  tax 
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levy;  Schmidt  v.  Galveston  etc.  Ry.  (Tex.  Civ.),  24  S.  W.  549,  re- 
straining sale  under  illegally  assessed  tax;  Kerr  v.  Corsicana  (Tex. 
Civ.),  35  8.  W.  697,  injunction  lies  to  restrain  sale  of  land  for  non- 
payment of  illegally  levied  street  assessment;  Mercury  Gold  etc.  Mill- 
ing Co.  V.  Spry,  16  Utah,  234,  52  Pac.  386,  injunction  will  lie  wher» 
tax  would  create  cloud  on  title. 

Function  of  Board  of  Eqnalization  is  to  correct  errors  in  valuation 
of  lands  properly  assessed;  it  cannot  add  to  rolls  property  not  pre- 
viously assessed  or  take  from  them  property  which  they  embrace. 

Reaffirmed  in  San  Antonio  etc.  Ry.  v.  San  Antonio,  22  Tex.  Civ. 
343,  54  S.  W.  909. 

77  Tex.  7-14,  19  Am.  St.  Eejx  727,  13  8.  W.  527,  WAPLES  v.  OVEB^ 


Seller  may  Resell  Property  for  satisfaction  of  unpaid  purchase  price 
if  title  but  not  possession  has  passed,  and  if  there  is  a  contract  ta 
sell  and  performance  be  tendered  by  the  seller,  the  same  rule  ap- 
plies. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Browne,  27  Tex.  Civ.  441,  66  8. 
W.  343,  where  A  bought  goods  f.  o.  b.  in  C.  county  for  agreed  price 
payable  in  cash,  title  passed  on  delivery  of  goods  on  cars,  though 
seller  drew  drafts  on  buyer  with  bill  of  lading  attached,  on  defend- 
ant at  his  domicile;  Weathered  v.  Golden  (Tex,  Civ.),  34  S.  W.  761, 
on  buyer's  refusal  to  receive  cattle  as  per  contract,  seller  may  resell 
them  and  apply  proceeds  on  contract  price;  Gulf,  W.  T.  &  P.  Ry.  v. 
Browne  (Tex.  Civ.),  66  S.  W.  343,  3  Tex.  Ct.  Rep.  719,  holding  seller 
not  responsible  for  damage  sustained  by  goods  in  transit  although  he 
had  lien  for  price. 

It  is  not  Enough  That  Defaulting  buyer  has  notice  of  facts  which, 
give  to  wronged  seller  right  to  resell,  where  these  consist  of  buy- 
er's absolute  refusal  to  comply  with  contract. 

Approved  in  Magnes  v.  Sioux  City  etc.  Seed  Co.,  14  Colo.  Ap.  227, 
59  Pac.  882,  no  notice  necessary  where  seller  keeps  goods  and  sues 
for  difference  between  contract  and  market  price. 

Where  Buyer  Refused  to  Receive  goods  shipped  to  him,  seller  has 
right  to  hold  it  until  price  is  paid,  or  to  retain  it  and  sue  for  differ- 
ence between  contract  price  and  market  price  at  time  and  place  of 
delivery. 

Approved  in  Sour  Lake  Townsite  Co.  v.  Deutser  Furniture  Co.,  39 
Tex.  Civ.  88,  94  S,  W.  189,  following  rule;  Goedeke  v.  Baker  (Tex. 
Civ.),  28  S.  W.  1039,  under  a  contract  to  purchase  horses  sold  at  fixed 
price,  if  in  same  condition  after  certain  time,  plaintiff  may  recover 
stipulated  price  on  breach  of  his  contract;  Heidenheimer  v.  Cleve- 
land, 11  Tex.  Civ.  550,  32  S.  W.  828,  seller  may  recover  difference  be- 
tween contract  price  and  price  obtained  at  resale;  Jackson  v.  Butler, 
21  Tex.  Civ.  381,  51  S.  W.  1097,  buyer  need  not  accept  if  broker's 
terms  ilot  complied  with;  Southern  etc.  Oil  Co.  v.  Heflin,  99  Fed.  345, 
measure  of  damages  is  difference  between  contract  price  and  resalo 
price.    See  notes,  38  Am.  St.  Rep.  396;  82  Am.  St.  Rep.  730. 

When  the  Seller  Elects  to  Resell  jipon  breach  of  a  contract  to  buy 
wheat,  he  must  exercise  good  faith  and  realize  the  best  price  he  can. 

Approved  in  Carver  etc.  Co.  v.  Graves,  47  Tex.  Civ.  482,  106  S.  W. 
903,  disapproving  charge  on  measure  of  damages,  which  omitted  the^ 
above  element. 
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Bale  hj  Vendor  After  Failure  of  Buyer  to  receive  goods  as  per  con- 
tract may  be  made  at  place  other  than  contract  place  of  delivery. 

Approved  in  North  Georgia  Milling  Co.  ▼.  Henderson  Elevator  Co., 
130  Ga.  117,  60  S.  E.  260,  following  rule. 

77  Tex.  14-18,  19  Am.  St.  Bep.  734,  13  S.  W.  639,  8  L.  B.  A.  321, 
MISSOUBI  ETC.  BY.  y.  WHIPSKBB. 

Defendant  in  Main  Action  is  not  concluded  by  judgment  against 
garnishee  who  has  failed  to  disclose  facts  showing  exemption  of  prop- 
erty garnished. 

Followed  in  Texarkana  etc.  By.  y.  Gray  (Tex.  Civ.),  65  S.  W.  87, 
3  Tex.  Ct.  Bep.  378.     See  note,  19  L.  B.  A.  580. 

Defendant  in  Principal  Suit  may  appear  and  make  his  own  defense 
in  garnishment;  accordingly,  where  garnishee  has  disclosed  facts 
showing  exemption,  he  may  have  defendant  cited  to  appear  and  de- 
fend. 

Approved  in  Whiteselle  y.  Jones  (Tex.  Civ.),  39  S.  W.  406,  Reid  v.. 
Walsh  (Tex.  Civ.),  63  S.  W.  940,  2  Tex.  Ct.  Bep.  1007,  both  reaffirming 
rule;  City  of  Laurel  v.  Turner,  80  Miss.  534,  31  So.  965,  where  head 
of  family  is  garnished  for  ninety  dollars  due  as  wages,  and  garnishee 
fails  to  set  up  exemption  and  prays  judgment,  it  is  liable  to  defendant; 
Kelley  etc.  Co.  v.  English  (Tex.  Civ.),  34  S.  W.  651,  garnishee  is 
entitled  to  have  rights  of  plaintiff  and  intervener  determined  by  inter- 
pleader; Ball  V.  Bennett,  21  Tex.  Civ.  399,  52  S.  W.  618,  debtor  may 
appear  and  question  sufficiency  of  garnishment  proceeding. 

77  Tex.  18-24,  13  S.  W.  453,  OALCASIETJ  LX7MBEB  CO.  y.  HABBI8. 

DVliere  Property  is  Taken  for  public  use  owner  is  not  devested  of 
any  right  further  than  is  necessary  for  the  public  purpose. 

Approved  in  Missouri  etc.  By.  Co.  v.  Wetz,  97  Tex.  583,  80  S.  W. 
988,  statute  requiring  railroad  to  construct  cattle-guards  at  points 
where  it  enters  indosure  applies  though  it  has  acquired  fee  by  deed 
and  has  fenced  track;  Oliver  v.  Sabine  etc.  By.,  11  Tex.  Civ.  213, 
33  S.  W.  142,  owner  may  use  land  in  any  manner  not  inconsistent 
with  company's  right;  Southwestern  Tel.  etc.  Co.  v.  Gulf  etc.  By. 
(Tex.  Civ.),  52  S.  W.  107,  telegraph  company  may  condemn  railroad's 
right  of  way  where  such  use  will  not  destroy  the  railroad's  use  of  the 
land;  Mercantile  Trust  Co.  v.  Atlantic  etc.  B.  Co.,  63  Fed.  913,  land 
granted  in  aid  of  construction  carries  only  an  easement  and  not 
the  fee  to  the  right  of  way. 

Words  ''Bight  of  Way**  UnlesB  Otherwise  Defined  in  statute  are 
expressive  only  of  right  to  use  land  for  railway  purposes. 

Beaffirmed  in  Fort  Worth  Ice  Co.  v.  Chicago  etc.  By.,  11  Tex.  Civ. 
604,  33  S.  W.  160.  Approved  in  Missouri  etc.  By.  Co.  y.  Mott,  98 
Tex.  98,  81  S.  W.  288,  conveyance  to  railroad  of  right  of  way  with 
right  to  transaction  thereon  of  business  incident  to  railroad  does 
not  relieve  railroad  from  liability  for  depreciation  in  value  of  neigh- 
boring property  because  of  construction  of  cattle-pens  on  land  granted. 

77  Ter.  24-28,  13  S.  W.  614,  LANIUS  y.  SHUBEB. 

Sorety  on  Note  cannot  Impeach  consideration  by  setting  up  col- 
lateral parol  agreement  between  himself  and  agent  of  plaintiff. 

Approved  in  Loonie  v.  Tillman,  3  Tex.  Civ.  334,  22  S.  W.  525,  and 
Bobrecht  v.  Powers,  1  Tex.  Civ.  285,  21  S.  W.  320,  parol  not  admissible 
in  absence  of  fraud,  accident  oi  mil} take. 
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Wliere  Flaintilf  Demanded  Jury  Trial,  and  case  was  improperly 
placed  upon  jury  docket  before  fee  was  paid,  defendant  who  showed 
diligence  in  attending  court  during  jury  trial  weeks  is  entitled  to 
new  trial  where  case  was  tried  without  jury  in  his  absence. 

Approved  in  Fitzgerald  v.  Mygal,  24  Tex.  Civ.  373,  59  S.  W.  622, 
1  Tex.  Ct.  Rep.  126,  where  judgment  had  for  nonappearanee,  party  is 
entitled  to  new  trial  when  he  has  relied  on  statement  of  judge  that 
his  case  will  not  be  tried  at  a  given  time. 

77  Tex.  28^2,  13  S.  W.  617,  BAKER  V.  DUNNINa. 

Conatitntlonal  Provision  Regulating  Sale  of  county  school  lands 
is  not  repugnant  to  county's  right  of  ownership. 

Approved  in  Baker  v.  Millman,  2  Tex.  Civ.  345,  21  S.  W.  298,  re- 
affirming rule;  Baker  v.  Millman,  77  Tex.  47,  13  8.  W.  618,  actual 
settler  is  one  prima  facie  residing,  and  not  one  who  has  simply 
inclosed  and  cultivates;  Baker  v.  Burroughs,  2  Tex.  Civ.  432,  21 
S.  W.  297,  actual  settler  not  debarred  right  to  purchase  because  he 
owns  land  elsewhere  and  has  a  homestead  interest  therein;  Car- 
rington  v.  Harris  (Tex.  Civ.),  50  S.  W.  199,  and  Ward  v.  Worsham, 
6  Tex.  Civ.  25,  24  S.  W.  844,  both  holding  actual  settler  has  prior 
right  to  settle  upon  tendering  purchase  money;  Weekes  v.  Galves- 
ton, 21  Tex.  Civ.  106,  51  S.  W.  546,  legislative  enactment  is  constitu- 
tional which  restricts  a  parcel  of  city  lan<^  to  public  use;  Board  of 
School  Trustees  v.  Galveston  etc.  Ry.  Co.  (Tex.  Civ.),  67  S.  W.  149, 
arguendo. 

Section  6,  Article  7,  Oonstitntion,  providing  for  protection  of  actual 
settlers  on  school  lands,  applies  to  future  settlers,  as  well  as  those 
occup3dng  land  when  constitution  was  adopted. 

Approved  in  Perego  v.  White,  77  Tex.  198,  13  S.  W.  975,  Ward  v. 
Worsham,  6  Tex.  Civ.  24,  24  S.  W.  845,  both  reaffirming  rule;  Rich- 
ardson V.  Westmoreland,  4  Tex.  Ap.  Civ.  548,  19  S.  W.  433,  actual 
settler  means  an  actual  resident;  Clardy  v.  Wilson,  24  Tex.  Civ.  198, 
58  S.  W.  54,  by  making  improvement  the  actual  settler  acquires  an 
equitable  interest. 

77  Tex,  32-36,  13  S.  W.  742,  COTULLA  v.  OOOaAN. 

Wliere  Justice  Court  had  no  jurisdiction  of  suit  by  reason  of  amount 
involved,  district  court  acquired  none  by  appeal. 

Approved  in  Butler  v.  Holmes,  29  Tex.  Civ.  50,  68  S.  W.  53,  fol- 
lowing rule;  Brigman  v.  Aultman  (Tex  Civ.),  55  S.  W.  511,  defendant 
cannot,  by  amendment  in  county  court,  give  that  court  jurisdiction 
on  appeal  where  justice  court  had  no  jurisdiction. 

In  Suit  to  Enforce  Lien  upon  personal  property,  value  of  property 
determines  jurisdiction. 

Approved  in  Cox  v.  Wright  (Tex.  Civ.),  27  S.  W.  294,  Connor  v. 
Jacobs  (Tex.  Civ.),  51  S.  W.  640,  both  following  rule;  Texas  etc.  R. 
Oo.  V.  Rucker,  38  Tex.  Civ.  592,  88  S.  W.  816,  in  suit  to  enforce 
carrier's  lien,  value  of  property  and  not  amount  of  freight  charges 
determines  jurisdiction;  Lawson  v.  Lynch,  9  Tex.  Civ.  584,  29  S.  W. 
1129,  the  matter  in  controversy  is  the  debt  and  the  security;  Schwartz 
V.  Frees  (Tex.  Civ.),  31  S.  W.  214,  justice  has  no  jurisdiction  to  fore- 
close lien  on  piano  worth  more  than  two  hundred  dollars;  Smith  v. 
Carroll,  28  Tex.  Civ.  331,  66  S.  W.  863,  justice  cannot  foreclose  mort- 
gage on  property  worth  three  hundred  dollars. 


5  NOTES  CN  TEXAS  REPORTS.  77  Tex.  35-40 

III  Absence  of  Statement  of  Facts,  appellate  eonrt  must  presume 
that  proper  evidence  was  introduced  to  warrant  judgment.  . 

Reaffirmed  in  Hill  v.  Gulf  etc.  Ry.,  80  Tex.  435,  15  S.  W.  1093; 
Kendall  ▼.  Page,  83  Tex.  132,  18  8.  W.  333.  Approved  in  Rountree 
V.  Haynes  (Tex.  Civ.),  73  8.  W.  436;  applying  rule  to  description  of 
boundary  line  in  judgment  in  trespass  to  try  title. 

Article  1689  of  the  Bevised  Statutes  renders  sureties  on  appeal 
bond  in  justice  court  liable  for  any  judgment  which  may  be  rendered 
against  appellant,  although  appeal  may  not  be  wholly  without  effect. 

Approved  in  Franks  v.  Ware  (Tex.  Civ.),  24  S.  W.  349,  following 
rule;  Williams  v.  Vaughan  (Tex.  Civ.),  43  S.  W.  852,  arguendo.  See 
note,  38  Am.  St.  Rep.  713. 

Explained  in  Hensel  v.  Eaufmann  (Tex.  Civ.),  40  S.  W.  819,  hold- 
ing judgment  may  be  rendered  against  the  sureties  on  appeal  bond 
on  appeal  from  justice,  although  they  were  not  cited  and  did  not 
appear. 

In  Absence  of  Bill  of  Exceptions,  failure  of  trial  judge  to  file  con- 
elusions  when  requested  will  not  be  reviewed  on  appeal. 

Approved  in  Davis  v.  Foreman  (Tex.  Sup.),  20  S.  W.  53,  Alamo 
Fire  Ins.  Co.  v.  Shacklett  (Tex.  Civ.),  26  S.  W.  631,  Maverick  v. 
Barney  (Tex.  Civ.),  30  S.  W.  567,  all  following  rule;  Sloan  v.  Thomp- 
son, 4  Tex.  Civ.  427,  23  S.  W.  617,  and  Landa  v.  Heermann,  85  Tex. 
4,  19  S.  W.  886,  failure  of  judge  to  file  his  conclusions  of  fact  and  law 
cannot  be  considered  without  a  bill  of  exceptions. 

77  Tex.  35-10,  13  8.  W.  640,  AKDBEWS  y.  KEY. 

Ordinarily,  Appellate  Court  will  not  reverse  judgment  for  admission 
of  improper  evidence  in  suit  tried  before  judge  without  jury,  especially 
where  evidence  is  immaterial. 

Approved  in  St.  Louis  etc.  Ry.  v.  Turner,  1  Tex.  Civ.  630,  631,  20 
8.  W.  1010,  Hill  V.  Smith,  6  Tex.  Civ.  317,  25  S.  W.  1080,  Haley  v. 
Johnson  (Tex.  Civ.),  28  S.  W.  383,  all  reaffirming  rule;  Henrietta 
Nat.  Bank  v.  Barrett  (Tex.  Civ.),  25  S.  W.  458,  following  rule  in  suit 
by  attorney  for  legal  services;  Lowdon  v.  ilsk  (Tex.  Civ.),  27  S.  W. 
181,  following  rule  in  suit  to  recover  goods  sold  because  of  purchaser's 
false  representations  as  to  his  financial  standing;  Evans  v.  Martin, 

6  Tex.  Civ.  337,  25  S.  W.  691,  where  record  discloses  no  findings  and 
conclusions,  it  will  be  presumed  the  court  disregarded  inadmissible 
evidence;  Minor  v.  Lumpkin  (Tex.  Civ.),  29  S.  W.  800,  Minor  v.  Lump- 
kin (Tex.  Civ.),  29  S.  W.  801,  both  following  rule  where  the  evidence 
went  to  the  identity  of  person  named  in  military  bounty  certificate; 
Brown  v.  Brown  (Tex.  Civ.),  36  S.  W.  920,  following  rule  in  case  in- 
volving identity  of  grantee  of  military  donation  certificate;  Carnes 
V.  Swift  (Tex.  Civ.),  56  S.  W.  86,  following  rule  in  trespass  to  try 
title;  Jackson  v.  Andrews,  3  Tex.  Civ.  568,  22  S.  W.  1046,  arguendo. 

Where  Proper  Judgment  has  been  rendered  upon  facts  found,  errors 
in  conclusions  of  law  are  immaterial. 

Approved  in  Missouri  etc.  By.  v.  Batsell  (Tex.  Civ.),  34  S.  W.  1048, 
following  rule. 

Finding  of  Immaterial  Facts  by  Court  is  no  ground  for  reversal; 
question  is,  whether  material  facts  found  support  judgment. 

Beaffirmed  in  Galveston  Wharf  Co.  v.  Gulf  etc.  By.,  81  Tex.  501, 
17  a  W.  59. 
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Findings  Need  not  Set  Out  Title  sustained  with  same  particularity 
that  is  required  in  special  pleading. 

Approved  in  Ikard  v.  Thompson,  81  Tex.  293,  16  S.  W.  1022,  re- 
versal canno>t  be  had  because  findings  are  general  and  not  specific; 
C&son  V.  Connor,  83  Tex.  30,  18  S.  W.  669,  bill  of  exception  may  be 
taken  from  refusal  of  judge  to  amend  findings. 

Where  Proper  Judgment  has  Been  Rendered  upon  facts  found,  errors 
in  conclusions  of  law  are  immaterial. 

Reaffirmed  in  Rio  Grande  Cattle  Co.  v.  Burns,  82  Tex.  58,  17  S.  W. 
1046. 

All  Persons  Who  have  Bight  to  redeem  land  subject  to  mortgage 
are  proper  parties  to  suit  to  foreclose. 

Approved  in  Looney  v.  Simpson  (Tex.  Civ.),  25  S.  W.  477,  one 
claiming  right  to  land  is  not  only  proper  but  necessary  party  to  suit 
to  foreclose  vendor's  lien. 

Reconciled  in  Whitaker  v.  Big  Sandy  Lumber  Co.  (Tex.  Civ.),  46 
S.  W.  265,  rights  of  one  claiming  land  adversely  to  persons  who  gave 
vendor's  lien  thereon  cannot  be  determined  in  suit  to  foreclose  the 
lien. 

Junior  Lienor  Who  was  not  Party  to  suit  to  foreclose  vendor's  lien 
note,  which  had  not  been  paid,  is  not  concluded  by  judgment  therein. 

Approved  in  Whiteselle  v.  Texas  Loan  Agency  (Tex.  Civ.),  27  S. 
W.  315,  mortgagee,  who  was  not  party  to  foreclosure  of  a  mechanic's 
lien,  is  not  concluded  by  judgment  therein. 

77  Tex.  41-43,  13  S.  W.  635,  HOWABD  V.  MASTEBSON. 

Plaintiff  in  Trespass  to  Try  Title  makes  prima  facie  case  by  show- 
ing that  he  and  defendant  claim  under  same  grantor,  and  that  his 
title,  emanating  from  that  source,  is  superior. 

Approved  in  Gilmer  v.  Beauchamp,  40  Tex.  Civ.  127,  87  S.  W.  908, 
Rice  V.  St.  Louis  etc.  By.,  87  Tex.  92,  47  Am.  St.  Rep.  73,  26  S.  W. 
1048,  Story  v.  Birdwell  (Tex.  Civ.),  45  S.  W.  850,  all  following  rule; 
Holland  v.  Couts,  100  Tex.  237,  98  S.  W.  238,  where  wife  willed  her 
interest  in  community  property  to  husband,  who  conveyed  part  to 
child,  acceptance  of  conveyance  did  not  estop  child  from  contesting 
mother's  will;  Hendricks  v.  Huffmeyer,  90  Tex.  579,  40  S.  W.  2,  a 
void  tax  deed  as  evidence  to  show  title  from  common  source;  Sitarr 
V.  Kennedy,  5  Tex.  Civ.  504,  27  S.  W.  26,  if  defendant  claims  under 
two  chains  of  title,  plaintiff  cannot  recover  because  he  has  superior 
title  from  common  source;  Bice  v.  St.  Louis  etc.  By.,  6  Tex.  Civ.  358, 
24  S.  W.  1100,'  under  plea  of  not  guilty  defendant  may  prove  out- 
standing legal  title  without  showing  any  connection  with  it;  Smith 
V.  Davis,  18  Tex.  Civ.  568,  47  S.  W.  104,  the  deed  must  convey  some 
particular  interest  to  support  the  rule  of  common  source.  See  note, 
47  Am.  St.  Rep.  75. 

Where  Plaintiff  Claims  Undivided  Interest  in  land  involved,  and 
proves  that  defendant  holds  sheriff's  deed  purporting  to  convey  undi- 
vided interest,  he  must  define  these  interests  before  he  can  recover. 

Approved  in  Perkins  v.  Davidson,  23  Tex.  Civ.  36,  56  S.  W.  124,  and 
Baldwin  v.  Goldfrank,  88  Tex.  262,  31  S.  W.  1069,  both  holding  in 
action  to  try  title  against  a  tenant  in  common,  plaintiff  must  prove 
definite  interest;  Halley  v.  Fontaine  (Tex.  Civ.),  33  S.  W.  263,  where 
both  plaintiff  and  defendant  claimed  three  hundred  and  twenty-seven 
acres  in  the  same  six  hundred  and  forty  acre  tract,  plaintiff  must 
chow  that  they  both  claimed  the  same  land. 
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77  Tez.  43-46,  13  S.  W.  963,  ABBUCKLE  ETC.  CO.  V.  WEBKEB. 

A  Judgment  Creditor  Withont  Lien  can  maintain  suit  to  subject 
to  his  judgment  land  fraudulently  bought  by  debtor  in  name  of  third 
person. 

See  notes,  23  L.  E.  A.  (n.  s.)  109;  67  L.  E.  A.  609. 

77  Tex.  46-18,  13  S.  W.  618,  BAKEB  v.  MILLMAN. 

"Actual  Settlers"  upon  County  School  Lands,  within  section  6, 
article  7,  of  the  constitution,  are  those  who  have  actually  estab- 
lished residence,  and  not  those  who  have  inclosed  and  cultivated, 
intending  at  some  future  time  to  reside. 

Approved  in  Wortham  v.  Anderson,  6  Tex.  Civ.  19,  24  S.  W.  848, 
reaffirming  rule;  Mann  v.  Greer,  33  Tex.  Civ.  518,  77  S.  W.  35,  hold- 
ing one  who  before  applying  to  purchase  school  land  removed  there- 
from with  family  and  actually  resided  elsewhere  for  six  months,  and 
was  so  resident  at  time  of  application,  not  actual  settler  within 
statute;  Lewis  v.  Scharbauer,  33  Tex.  Civ.  221,  76  S.  W.  226,  in  suit 
over  school  land,  competent  to  show  defendant's  vendor  had  offered 
to  sell  land  to  another  because  he  could  not  afford  to  live  on  it;  Metz- 
ler  V.  Johnson,  1  Tex.  Civ.  140,  20  S.  W.  1117,  there  must  be  a  settle- 
ment bona  fide  for  the  purpose  of  home;  Westmoreland  t.  Eichard- 
son,  2  Tex.  Civ.  178,  21  S.  W.  168,  a  judgment  affecting  the  same  land 
in  suit  between  same  parties  can  be  pleaded  to  prove  residence; 
Waggoner  v.  Daniels,  18  Tex.  Civ.  237,  44  S.  W.  948,  in  action  to  try 
title,  actual  settlement  must  be  proven. 

JJae  of  Word  "Actual"  in  the  constitution,  section  6,  article  7,  pro- 
tecting rights  of  settlers  on  county  school  lands,  seems  to  have  been 
intended  to  preclude  extension  of  term  "settlers"  by  construction. 

Approved  in  Baker  v.  Millman,  2  Tex.  Civ.  345,  21  S.  W.  298,  Swan 
V.  Busby,  5  Tex.  Civ.  66,  24  S.  W.  304,  and  Cordill  v.  Moore,  17  Tex. 
Civ.  219,  43  8.  W.  300,  all  reaffirming  rule;  Atkeson  v.  Bilger,  4  Tex. 
Civ.  102,  103,  23  S.  W.  416,  occasional  visits  and  living  in  a  tent  at 
date  of  filing,  taking  meals  elsewhere,  does  not  constitute  residence; 
Brinkley  v.  Smith,  12  Tex.  Civ.  644,  35  S.  W.  49,  a  former  residence 
with  intention  to  return  will  not  support  an  actual  residence;  Lee  v. 
Green,  24  Tex.  Civ.  112,  58  S.  W.  197,  a  visiting  for  purpose  of  culti- 
vation is  not  actual  residence;  Richardson  v.  Westmoreland,  4  Tex. 
Ap.  Civ.  548,  19  S.  W.  4^3,  actual  settler  means  actual  resident. 

Settler  on  School  Lands  must  have  possession  in  good  faith  in  order 
to  recover  for  improvements. 

See  note,  81  Am.  St.  Rep.  188. 

77  Tex.  48-54,  19  Am.  St.  Bep.  738,  13  S.  W.  959,  GAINSVILLE  NAT. 
BANK  V.  BAMBEBGEB. 

Bight  of  Seller  to  Cancel  Sale,  because  of  misrepresentations  as  to 
buyer's  financial  standing,  does  not  require  that  such  misrepresenta- 
tions shaU  have  been  made  directly  to  seller  and  during  negotiations 
for  purchase. 

Approved  in  Lowdon  v.  Fisk  (Tex.  Civ.),  27  S.  W.  181,  following 
rule;  Sehram  v.  Strouse  (Tex.  Civ.),  28  S.  W.  264,  following  rule  where 
second  statement  was  made  to  meroantile  agency  in  February,  and 
sale  was  made  in  following  June;  Abilene  Mill  etc.  Co.  v.  Finley  (Tex. 
Civ.),  34  S.  W.  311,  Williams  v.  Kohn  (Tex.  Civ.),  28  S.  W.  921,  both 
following  rule  where  representations  were  made  to  mercantile  agency. 
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See  notes,  18  Am.  St.  Bep.  362;  24  Am.  St.  Rep.  212;  85  Am.  St.  Rep. 
374;  35  L.  B.  A.  422,  423. 

Seller  may  Bedaim  ^ods  where  sale  was  induced  by  representations 
as  to  buyer's  financial  standing  known  by  parties  making  them  to  be 
false. 

Approved  in  Schwartz  v.  Mittenthal  (Tex.  Civ.),  50  S.  W.  183,  argu- 
endo while  holding  burden  is  on  plaintiff  to  prove  facts  constituting 
the  rule. 

Wbere  In8oly«nt  Merchants  have  mad«  false  representations  to 
mercantile  agency  with  view  to  procuring  credit,  seller  relying  thereon 
may  reclaim  his  goods  even  abainst  intervening  attaching  creditors. 

Approved  in  Ernst  v.  Cohn  (Tenn.  Ch.  Ap.),  62  S.  W.  187,  re- 
afdrming  rule;  Katzenstein  v.  Reid,  Murdock  &  Co.,  41  Tex.  Civ. 
110,  91  S.  W.  362,  written  representation  as  to  solvency  made  to  com- 
mercial agency  for  purpose  of  being  communicated  to  third  persons 
to  influence  them  to  extend  credit  to  maker  is  representation  in 
writing  to  such  third  persons,  within  Bankruptcy  Act,  sections  14,  17; 
Parlin  v.  Harrell,  8  Tex.  Civ.  372,  27  S.  W.  1085,  title  does  not  pass 
when  false  statements  are  made;  Aultman  v.  Carr,  16  Tex.  Civ.  435, 
42  S.  W.  616,  seller  can  rely  on  commercial  rating.  See  notes,  18  Am. 
St.  Rep.  363;  85  Am.  St.  Rep.  383,  384;  10  L.  R.  A.  (n.  s.)  246;  37 
L.  R.  A.  613. 

Mere  Insolvency  of  Pnrcliaser,  or  knowledge  that  his  debts  exceed 
his  assets,  though  unknown  and  uncommunicated  to  seller,  will  not 
vitiate  the  purchase  where  no  fraudulent  purpose  exists. 

Reaffirmed  in  Strickland  v.  Willis  (Tex.  Civ.),  43  S.  W.  604. 

An  Intention  on  Part  of  Purchaser  not  to  pay  for  goods  existinir 
at  time  of  his  purchase  and  concealed  from  vendor  is  such  fraud  as 
will  vitiate  the  contract. 

Approved  in  Whitaker  v.  Brown  (Tex.  Civ.),  49  S.  W.  1105,  in- 
stance where  circumstances  and  acts  of  purchaser  were  held  to  show 
intent  on  his  part  not  to  pay  for  the  goods  purchased. 

77  Tex.  55-^9,  13  8.  W.  964,  TEMPLETON  T.  FAIiLS  LAin>  AND 
CATTLE  OO. 

No  Presumption  in  Favor  of  Jurisdiction  or  regularity  of  proceed- 
ings will  be  indulged  in  where  record  repels^such  presumption. 

Approved  in  Kelsey  v.  Trisler,  32  Tex.  Civ.  181,  74  S.  W.  66, 
guardian's  sale  is  collaterally  attackable  where  minutes  of  probate 
court  do  not  show  petition  for  letters  of  guardianship  was  acted  upon. 

Wliere  Court  had  No  Jurisdiction,  purchaser  at  administrator's  sale 
acquired  no  title. 
See  note,  21  L.  R.  A.  40. 

77  Tex.  59-62,  13  S.  W.  767,  ALLEN  ▼.  PETERS. 

Plaintiff  in  Trespass  to  Try  Title,  alleging  ownership  of  only  un- 
divided interest,  may,  upon  proof  of  such  interest,  recover  entire 
tract  as  against  defendant  showing  no  title  whatever. 

Approved  in  Hawley  v.  Geer  (Tex.  Sup.),  17  S.  W.  915,  arguendo. 

Miscellaneous. — Summerlin  v.  Rabb,  11  Tex.  Civ.  55,  31  S.  W. 
713,  donation  certificate  granted  to  heirs  of  deceased  soldiers  of  re- 
public belong  to  heirs  and  not  to  soldiers'  estate. 
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77  Tez.  62-63,  13  3,  W.  636,  CABNEY  v.  MABSALIS. 

In  Suit  to  Try  Bight  of  property  seized  under  execution,  after  issue 
has  been  joined  in  proper  court,  it  is  immaterial  whether  value  of 
property  was  estimated  upon  interest  of  defendant  in  execution  or 
upon  firm  property  or  on  whole. 

Approved  in  Betterton  v.  Echols,  85  Tex.  214,  20  8.  W.  64,  district 
eonrt  has  jurisdiction  to  try  right  of  property  valued  in  sheriff's 
return  at  five  hundred  dollars;  Wetzel  v.  Simon,  87  Tex.  412,  28 
S.  W.  942,  in  amounts  over  five  hundred  dollars  county  court  is  with- 
out jurisdiction. 

77  TeiZ.  64-«9,  13  S.  W.  967,  KETSEB  ▼.  NEUSBACE. 

Manifest  Intention  of  Surveyor,  in  making  corrected  field-notes, 
which  are  carried  into  patent,  must  govern  in  locating  survey. 

Beaffirmed  in  Huff  v.  Crawford,  89  Tex.  222,  34  S.  W.  609. 

Distinguished  in  Barrow  v.  Lyons,  38  Tex.  Civ.  588,  86  8.  W.  774, 
in  contest  as  to  true  boundary  line  of  original  survey  patented  by 
government,  field-notes  of  survey  made  for  original  grantee,  signed 
by  "a  surveyor/'  with  nothing  indicating  of&cial  authority,  are  not 
conclusive. 

Where,  After  Beversal  of  Judgment  in  trespass  to  try  title,  defend- 
ant, who  had  pleaded  not  guilty,  disclaimed  as  to  part  of  tract,  and 
recovered  part  claimed  in  amended  answer,  plaintiff  is  entitled  to 
costs  up  to  filing  of  amended  answer. 

Approved  in  Barnes  v.  Lightfoot,  26  Tex.  Civ.  114,  62  S.  W.  564, 
2  Tex.  Ct.  Bep.  421,  reaffirming  rule;  Bexar  Co.  v.  Voght,  91  Tex. 
85,  43  S.  W.  15,  plaintiff  is  entitled  to  costs  up  to  filing,  although 
not  recovering  part  in  controversy;  Voght  v.  Bexar  Co.,  16  Tex. 
Civ.  570,  571,  42  S.  W.  129,  plaintiff  entitled  to  costs  up  to  filing 
last  amended  answer;  Lockwood  v.  Ogden  (Tex.  Civ.),  50  S.  W. 
1077,  where  appellant  entered  no  disclaimer,  but  contested  title  as 
to  whole  tract,  costs  of  trial  are  properly  taxed  against  him. 

77  Tex,  69-71,  14  S.  W.  335,  DXTDUSY  ▼.  JONES. 

Owner  of  Property  upon  Which  Building  is  being  erected  is  not 
liable  for  any  amount  paid  to  contractor  before  being  served  with 
notice  of  subcontractor's  claim;  date  of  such  notice  fixes  right  under 
lien. 

Approved  in  Bert  v.  Parker  Co.,  77  Tex.  342,  14  S.  W.  336,  re- 
affirming rule;  Bicker  v.  Schadt,  5  Tex.  Civ.  464,  23  S.  W.  909, 
owner  entitled  to  notice  before  materialmen  can  fix  lien;  Biter  v. 
Houston  etc.  Mfg.  Co.,  19  Tex.  Civ.  519,  48  S.  W.  759,  payment  to 
contractor  before  notice  bars  lien;  Hunnicutt  v.  Van  Hoose,  111  Ga. 
528,  36  S.  E.  673,  when  owner  is  forced  to  complete  himself,  sub- 
contractors have  no  lien  if  amount  required  for  completion  and  sum 
paid  contractor  exceeds  contract  price. 

The  Instrumentality  of  a  Mechanic's  Lien  cannot  subject  the 
owner  of  the  property  to  pay  a  greater  amount  to  subcontractor 
than  he  had  contracted  to  pay  principal  contractor,  unless  he  makes 
payments  to  the  contractor  after  notice  of  such  subcontractor's 
claim. 

Beaffirmed  in  Ihidley  v.  Jones  (Tex.  Civ.),  25  S.  W.  995.  Approved 
in  Huanicutt  etc.  Co.  v.  Van  Hoose,  111  Ga.  528,  36  S.  E.  673,  where 
contractor  abandons  work  before  completion,   and  amount   required 
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for  completion  added  to  srims  properly  paid  to  contractor  exceeded 
contract  price,  owner  not  liable  to  materialman  for  any  part  thereof. 
Miscellaneous. — Dudley  v.  Jones  (Tex.  Civ.),  25  S.  W.  994,  referring 
historically  to  former  appeal. 

77  Tex.  71-73,  13  S.  W.  966,  WATTS  v.  HOWARD. 

In  Trespass  to  Try  Title,  parol  is  not  admissible  to  show  that  deed 
through  which  plaintiff  claims  was  intended  to  cover  the  land  in 
controversy,  where  it  does  not  do  so  as  drawn;  alitor  in  suit  to 
reform  deed. 

Approved  in  Collins  v.  Ball,  82  Tex.  267,  27  Am.  St.  Rep.  882,  17 
S.  W.  616,  Cavin  v.  Hill,  83  Tex.  76,  18  S.  W.  324,  both  reaffirming 
rule;  Biggerstaff  v.  Murphy,  3  Tex.  Civ.  366,  22  S.  W.  769,  approved 
but  not  passed  upon;  McManus  v.  Chollar,  128  Fed.  906,  where  there 
is  no  ambiguity  in  conveyances  except  that  grantor  had  made  abso- 
lute deeds  of  same  land  to  different  parties  and  words  of  description 
were  plain,  letters  by  grantor  to  grantee  of  grantee  under  later  deed, 
preliminary  to  conveyance,  are  inadmissible  to  vary  or  explain  same. 

77  Tex.  73-79,  13  S.  W.  691,  SAN  ANTONIO  ETC.  BANK  v. 
BLOCKER. 

Property  Deposited  as  Collateral,  with  stipulation  that  it  may  be 
held  after  payment  of  debt  secured  as  collateral  to  secure  any  other 
partnership  debt,  cannot  be  held  to  secure  debt  due  from  individual 
partner  with  another  as  surety. 

Cited  in  note,  30  Am.  St.  Rep.  511. 

Pledge  or  Collateral  cannot  be  Held  or  used  as  security  for  any 
debt  or  for  any  purpose  save  as  is  covered  by  agreement  of  parties. 

Cited  in  note,  32  Am.  St.  Rep.  717. 

77   Tex.  80-83,  13  S.  W.  849,  8  L.  E.  A.  722,  MORTON  v.  HUIJ.. 

Where  Facts  aro  Such  as  to  authorize  injunction  against  suit  in 
Texas  court,  party  subject  to  jurisdiction  of  such  court  may  be  re- 
strained from  suing  elsewhere. 

Cited  in  notes,  59  Am.  St.  Rep.  883;  15  L.  R.  A.  (n.  s.)  1009;  21 
L.  R.  A.  75. 

Distinguished  in  Lightfoot  v.  Murphy,  47  Tex.  Civ.  114,  115,  104 
S.  W.  512,  denying  such  relief  in  suit  by  one  nonresident  against 
another;  Gulf  etc.  Ry.  Co.  v.  Cleburne  etc.  Storage  Co.,  37  Tex.  Civ. 
336,  83  S.  W.  1102,  denying  district  court's  jurisdiction  to  enjoin 
prosecution  in  county  court  of  several  suits  against  same  defendant 
each  for  similar  causes  of  action  and  for  amount  within  jurisdiction 
of  county  court,  merely  on  ground  that  suits  so  brought  to  harass 
defendant. 

77  Tex.  83-84,  13  8.  W.  970,  WESTERN  UNION  TEL.  CO.  v. 
HEARNE. 

Telegraph  Company  may  tiimit  its  liability  for  erroneous  trans- 
mission of  unrepealed  message,  where  it  is  not  shown  that  error  was 
caused  by  misconduct,  fraud  or  want  of  due  care  of  company's 
servants. 

Approved  in  Western  etc.  Tel.  Co.  v.  Elliott,  7  Tex.  Civ.  486,  27 
S.  W.  221,  Western  etc.  Tel.  Co.  v.  Reeves,  8  Tex.  Civ.  43,  27  S.  W. 
321,  and  Birkctt  v.  Western  etc.  Tel.  Co.,  103  Mich.  364,  365,  50  Am. 
St.  Rep.  376,  61  N.  W.  646,  33  L.  R.  A.  404,  all  reaffirming  rule; 
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Postal  Telegraph-Cable  Co.  v.  Sunset  etc.  Co.,  102  Tex.  152,  114  S. 
W.  99,  holding  that  mistake  in  the  middle  letter  of  addressee's  name 
was  the  result  of  negligence;  Western  etc.  Tel.  Co.  v.  Harper,  15  Tex. 
Civ.  38,  39  S.  W.  599,  a  message  altered  in  transmission  is  prima 
facie  evidence  of  negligence;  Western  etc.  Tel.  Co.  v.  Hines,  22  Tex. 
Civ.  317,  54  S.  W.  628,  company  must  show  due  care  on  contract 
Jimiting  liability  because  message  unrepeated.  See  notes,  40  Am.  St. 
Bep.  494;  11  L.  E.  A.  (n.  b.)  564. 

Denied  in  Western  etc.  Tel.  Co.  v.  Heals,  56  Neb.  417,  76  N.  W.  904, 
company  cannot  limit  liability  under  statute. 

77  Tex.  85-86,  13  S.  W.  847,  COOK  v.  COOK. 

Deed  Absolute  on  Its  Face,  but  intended  as  security  for  specific 
debt,  does  not  convey  title  which  creditor  can  hold,  after  payment 
of  such  debt  as  security  for  others. 

Approved  in  Barnet  v.  Houston,  18  Tex.  Civ.  137,  44  S.  W.  691, 
deed  absolute  may  be  shown  by  parol  to  be  made  upon  a  use  or  trust. 

77  Tex.  86-88,  13  S.  W.  852,  CHESTNXTTT  V.  POLLABD. 

Trial  Court  may,  Even  After  Perfection  of  appeal,  correct  its 
minutes  so  as  to  present  true  record. 

Approved  in  Texas  etc.  By.  v.  Gill,  9  Tex.  Civ.  140,  28  S.  W.  912, 
Hurlbut  V.  Lang,  10  Tex.  Civ.  168,  29  S.  W.  1110,  and  Morse  v.  State, 
39  Tex.  Cr.  572,  45  S.  W.  342.  all  reaffirming  rule;  dissenting  opin- 
ion in  Sullivan  v.  Woods,  5  Ariz.  203,  50  Pac.  116,  majority  holding 
where  district  court  on  appeal  ordered  judgment  for  defendant  and 
plaintiff  gave  notice  of  appeal  and  filed  bond,  it  could  during  term 
vacate  judgment;  Bogcrs  v.  East  Line  etc.  Co.,  11  Tex.  Civ.  110,  33 
S.  W.  312,  court  cannot  render  a  different  order  at  subsequent  term; 
Andresen  v.  Lederer,  53  Neb.  130,  131,  73  N.  W.  665,  court  of  record 
may  correct  its  own  record  even  after  appeal;  Bedman  v.  Territory, 
2  Okla.  363,  37  Pac.  827,  all  presumptions  are  in  favor  of  proceedings 
of  the  trial  court;  Frank  v.  Tatum  (Tex.  Civ.),  23  S.  W.  313,  arguendo. 

After  Appeal  Perfected,  district  court  has  no  further  jurisdiction 
in  cause  until  it  is  remanded. 

Approved  in  Accousi  v.  Stowers  Furniture  Co.  (Tex.  Civ.),  83  S.  W. 
115,  nunc  pro  tunc  order  made  in  vacation  is  void. 

Judgment  by  Confession  is  not  erroneous  for  want  of  affidavit  of 
justness  of  claim  where  defendant  has  been  served. 

Approved  in  Smith  v.  Bidley,  30  Tex.  Civ.  160,  70  S.  W.  236, 
applying  rule  where  service  of  citation  waived. 

Miscellaneous. — Cited  in  Bedman  v.  Territory  of  Oklahoma,  2  Okl. 
363,  37  Pac.  827,  to  point  that  all  reasonable  presumptions  are  made 
in  favor  of  ruling  of  trial  court. 

77  Tex.  90-96,  13  S.  W.  1021,  BOLLTNTS  V.  OTABBEL. 

Oyermllng  of  Motion  to  Exclude  illegal  testimony  is  rendered 
immaterial  by  charge  to  jury  that  such  testimony  had  nothing  to  do 
with  the  case. 

Beaffirmed  in  Missouri  etc  By.  v.  Simmons,  12  Tex.  Civ.  508,  33 
S.  W.  1099. 

Charge  Instructing  Jury  to  Find  for  Plaintiff  unless  they  find  that 
certain  facta  have  been  proved  is  not  rendered  erroneous  by  refusal 
to  charge  as  to  what  constitutes  basis  of  plaintiff's  right. 

Beaffirmed  in  Moore  v.  Dunn,  16  Tex.  Civ.  375,  41  S.  W.  531. 
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Whether  Homestead  has  been  Abandoned  is  question  of  fact,  to 
be  answered  in  light  of  circumstances,  including  use,  character  of  im- 
provements, eflfect  and  object  of  renting,  and  intention  deducible 
therefrom. 

Approved  in  Gaar  etc.  Co.  v.  Burge,  49  Tex.  Civ.  604,  110  8.  W. 
184,  burden  is  upon  attaching  creditor  to  show  abandonment  of  home- 
stead; Oppenheimer  v.  Fritter,  79  Tex.  104,  14  S.  W.  1052,  use  of 
part  of  lot  as  horse  and  wood  yard,  imbues  it  with  homestead  rights 
although  inclosed  with  leased  house;  Tenny  v.  Wessell  (Tex.  Civ.), 
26  S.  W.  436,  instance  where  small  building  on  same  lot,  twenty  feet 
in  rear  of  other  homestead  and  used  in  conjunction  with  the  former 
for  family  purposes,  was  held  part  of  homestead;  Locke  v.  Bonnell, 
14  Tex.  Civ.  355,  37  S.  W.  250,  a  man  on  death  of  wife  taking  children 
to  his  mother,  renting  his  house,  retaining  one  room,  and  intending 
to  return  does  not  abandon  it;  Gunn  v.  Wynne  (Tex.  Civ.),  43  S. 
W.  292,  instance  where  residence  in  city  for  eight  years  for  purpose 
of  educating  children,  but  with  •  intention  of  returning  to  farm,  was 
held  no  abandonment  of  rural  homestead. 

Division  of  Lot  and  Converting  barn  into  house,  which  is  rented, 
does  not  constitute  abandonment  of  part  of  homestead  where  intent 
i%  only  to  lease  temporarily. 

Approved  in  Drought  v.  Stallworth,  45  Tex.  Civ.  161,  100  S.  W. 
189,  temporary  renting  of  part  of  homestead  does  not  devest  that  por- 
tion of  its  homestead  character;  Hensley  v.  Shields,  6  Tex.  Civ.  142, 
25  S.  W.  40,  building  of  a  house  on  south  half  of  lot  and  leasing  it  is 
not  an  abandonment. 

77  Tex.  96-97,  13  S.  W.  851,  CLEVELAND  V.  SIMPSON. 

Purchaser  Under  Execution  Issued  in*  name  of  one  partner  gets  no 
title  where  judgment  was  in  favor  of  firm. 

Approved  in  Irvin  v.  Ferguson,  83  Tex.  496,  18  S.  W.  821,  execu- 
tion must  name  all  partners;  Capps  v.  Leachman,  90  Tex.  502,  59  Am. 
St.  Rep.  833,  39  S.  W.  918,  name  of  the  defendant  must  be  given. 

Distinguished  in  Collins  v.  Hines,  100  Tex.  307,  308,  99  8.  W.  402, 
execution  from  justice  court  which  left  blank,  in  body,  name  of 
plaintiff  recovering  judgment,  but  was  indorsed  with  style  of  suit 
showing  name  of  plaintiff  and  that  of  defendant,  is  not  void. 

77  Tex.  98-100,  13  S.  W.  857,  DIGNOWITTY  v.  COLEMAN. 

Administrator  Who  is  Plaintiff  in  suit  cannot  be  required  to  prove 
authority  to  sue,  under  general  denial  or  plea  of  not  guilty. 

Approved  in  Crouch  v.  Posey  (Tex.  Civ.),  69  S.  W.  1003,  applying 
rule  to  objection  that  school  trustees  had  not  legal  capacity  to  sue 
to  recover  land;  Callahan  v.  Hendrix,  79  Tex.  499,  15  S.  W.  595, 
authority  cannot  De  questioned  under  general  demurrer. 

77  Tex.  100-104,  13  S.  W.  850.  CHANET  v.  COLEMAN. 

Value  of  Tract  of  Land  cannot  be  shown  by  proof  of  value  of  land 
in  vicinity  unless  improvements,  quality,  etc.,  are  shown  to  correspond. 

Approved  in  Campbell  v.  Spears,  120  Iowa,  676.  94  X.  W.  112S, 
following  rule;  Newbold  v.  International  etc.  R.  Co.,  34  Tex.  Civ. 
526,  78  S.  W.  lOSO,  on  issue  of  damage  to  lot  by  construction  of 
railway  in  street,  evidence  based  on  comparison  with  effict  on  other 
property  is  inadmissible  on  direct  examination;  Sullivan  v.  Missouri 
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etc.  Ry.  Co.,  29  Tex.  Civ.  432,  68  S.  W.  747,  in  condemnation  pro- 
ceedings evidence  showing  price  at  which  owner  had  recently  sold 
similar  tract  in  immediate  vicinity  was  admissible;  St.  Louis  etc. 
By.  V.  Craigo,  10  Tex.  Civ.  240,  242,  31  S.  W.  208,  proof  of  value  of 
property  twenty  miles  either  way  is  inadmissible;  Burwell  v.  Sollock 
(Tex.  Civ.),  32  S.  W.  846,  value  of  improvementB  should  not  be 
measured  by  what  they  cost,  but  by  amount  they  were  beneficial  to 
the  property. 

Defendant  in  Suit  to  Cancel  Deed  for  land  given  in  exchange  for 
land  given  by  him,  on  ground  that  he  had  misrepresented  quality  and 
value,  cannot  defeat  recovery  by  setting  up  misrepresentation  by 
plaintiff  as  to  his  land. 

Reaffirmed  in  Swope  v.  Missouri  Trust  Co.,  26  Tex.  Civ.  137,  62 
S.  W.  949,  2  Tex.  Ct.  Bep.  603. 

77  Tex.  104-107,  13  S.  W.  615,  FUNCHABD  V.  DELE. 

Twenty-edz  Years'  Delay  in  prosecuting  suit  by  plaintiff  who  had 
asked  severance  and  had  never  docketed  raises  presumption  of  aban- 
donment and  warrants  dismissal. 

Approved  in  Beck  v.  Avondino,  20  Tex.  Civ.  334,  50  S.  W.  209, 
a  failure  to  prosecute  for  eight  years  raised  presumption  of  abandon- 
ment. 

Miscellaneous.— Steele  v.  Goodrich,  87  Tex.  403,  28  S.  W.  939, 
Judgment  of  dismissal  for  failure  to  docket  is  an  appealable  order. 

77  Tex.  108-121,  13  S.  W.  768,  AYEBS  V.  HABBIS. 

Plaintiff  cannot  Strengthen  Testimony  as  to  fact  which  he  has 
proved  by  one  oi)  more  witnesses  and  which  defendant  has  not  contra- 
dieted;  aliter,  where  defendant  attacks  such  testimony. 

Approved  in  Mayer  v.  Walker,  82  Tex.  225,  17  S.  W.  506,  reaffirm- 
ing rule;  San  Antonio  etc.  By.  v.  Bobinson,  79  Tex.  610,  15  S.  W. 
585,  plaintiff  may  introduce  rebuttal  when  examination  in  chief  is 
contradicted. 

Memorandnm  Made  by  Surveyor  in  1833,  at  time  of  survey  and 
deposited  in  general  land  office  at  same  time  that  title  itself  was 
deposited,  and  preserved  there  ever  since,  is  archive. 

Beaffirmed  in  Ayers  v.  Watson,  137  U.  S.  594,  11  Sup.  Ct.  Bep. 
205,  34  L.  ed.  808.    See  note,  75  Am.  St.  Bep.  476. 

Distinguished  in  Barrow  v.  Lyons,  38  Tex.  Civ.  588,  86  S.  W.  774, 
field-notes  of  private  survey  are  not  conclusive  where  there  is  nothing 
m  them  to  show  that  surveyor  acted  under  official  authority;  dis- 
senting opinion  in  Tracy  v.  Eggleston,  108  Fed.  332,  majority  allowing 
declarations  of  deceased  surveyor  regarding  boundary  line  although' 
he  was  interested  in  the  land  as  part  owner. 

Declarations  of  Surveyor,  Since  Deceased,  made  at  time  of  survey, 
are  admissible  to  trace  footsteps  in  making  survey. 

Approved  in  Daniels  v.  Fitzhugh,  13  Tex.  Civ.  313,  35  S.  W.  43, 
deed  in  handwriting  of  deceased  surveyor  is  admissible;  Tracy  v. 
Eggleston,  108  Fed.  329,  allowing  declarations  of  deceased  surveyor 
regarding  boundaries  although  interested  in  the  land  as  part  owner. 

Photographic  Copies  of  Archive,  Showing  original  English  field- 
notes,  made  on  ground  are  admissible  on  question  as  to  whether  certain 
lines  were  actually  measured. 

Cited  in  notes,  24  Am.  St.  Bep.  756;  35  L.  B.  A.  811. 

If  tlie  Bonndaries  of  a  Survey  can  be  ascertained,  the  fact  of  its 
including    more   than  the   designated   quantity   becomes   immaterial, 
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and  can  only  be  used  as  a  circumstance  in  finding  the  true  boundaries^ 
and  not  as  authorizing  a  disregard  of  the  boundaries  as  shown  by 
other  proper  evidence. 

Explained  in  Yoacham  v.  McCurdy,  95  Tex.  343,  67  S.  W.  318,  hold- 
ing instruction  that  fact  that  lines  of  survey  as  originally  run  and 
marked  included  excess  of  land  was  immaterial  except  as  circum- 
stance to  be  considered  in  connection  with  all  evidence,  in  following 
footsteps  of  surveyor  and  fixing  boundary,  not  on. weight  of  evidence; 
Yoacham  v.  McCurdy,  27  Tex.  Civ.  185,  65  S.  W.  213,  214,  3  Tex. 
Ct.  Rep.  401,  holding  that  case  of  Scott  v.  Pettigrew,  72  Tex.  321,  12 
S.  W.  161,  was  not  overruled  by  Ayres  v.  Harris,  supra,  and  also 
holding  somewhat  similar  charge  in  case  at  bar  as  erroneous;  Yoacham 
V.  McCurdy,  27  Tex.  Civ.  187,  65  S.  W.  215,  3  Tex.  Ct.  Bep.  402  (on 
motion  to  certify),  refusing  to  certify  the  case  on  the  question  of 
conflict  for  reasons  given  in  original  opinion;  McCurdy  v.  Conner, 
95  Tex.  249,  251,  66  S.  W.  666,  667,  discussing  the  foregoing  cases  and 
certifying  the  question. 

77  Tex.  121-126,  13  S.  W.  637,  FOET  WOBTH  ETC.  EY.  v.  WTLL- 
lAMa 

In  Absence  of  Partnersliip  Agreement^  agent  of  receiving  carrier 
cannot  bind  connecting  carriers  jointly;  contract  of  carriage  is  merely 
that  of  carrier  making  it  to  transport  on  its  own  line  to  end  and 
beyond  that  to  furnish  transportation  on  other  lines. 

Approved  in  Fort  Worth  etc.  Ey.  v.  Johnson,  5  Tex.  Civ.  26,  27, 
23  S.  W.  828,  reaffirming  rule;  International  etc.  Ry.  v.  Thornton, 
3  Tex.  Civ.  199,  22  S.  W.  68,  Galveston  etc.  Ry.  v.  Short  (Tex.  Civ.), 
25  S.  W.  142,  Gulf  etc.  Ry.  v.  Wilbanks,  7  Tex.  Civ.  495,  27  S.  W. 
305,  and  McCarn  v.  International  etc.  Ry.,  84  Tex.  353,  31  Am.  St. 
Rep.  52,  19  S.  W.  547,  16  L.  R.  A.  39,  all  holding  carrier  may  limit 
its  liability  beyond  its  own  line;  Houston  etc.  R.  R.  Co.  t.  Groves, 
48  Tex.  Civ.  47,  106  S.  W.  417,  state  statute  changing  general  rule 
does  not  apply  to  interstate  shipments;  Texas  etc.  R.  R.  Co.  v.  Gray, 
45  Tex.  Civ.  211,  99  S.  W.  1126,  in  absence  of  partnership,  last  car- 
rier is  not  responsible  for  the  acts  of  the  others. 

Eeceipt  of  Freight  by  Connecting  Carrier  is  not,  of  itself,  ratifica- 
tion of  through  freight  contract  made  by  initial  carrier. 

Approved  in  Texas  etc.  R.  Co.  v.  Berry,  31  Tex.  Civ.  5,  71  S.  W. 
328,  purchase  of  ticket  from  initial  carrier  over  connecting  lines  and 
its  honor  by  connecting  carrier  does  not  show  joint  contract  or  ratifi- 
cation; dissenting  opinion.  Western  Union  Tel.  Co.  v.  Smith  (Tex. 
Civ.),  30  S.  W.  940,  majority  holding  it  no  variance  because  pleading 
alleged  contract  with  one  telegraph  company  while  proof  showed 
delivery  to  another,  which  forwarded  it  to  defendant  company,  di- 
viding its  toll  with  it.  See  notes,  22  Am.  St.  Rep.  58;  37  Am.  St. 
Rep.  776;  9  L.  R.  A.  450. 

77  Tex.  126-131,  13  a  W.  853,  ST.  LOUIS  ETC.  EY.  ▼.  WHITLET. 

Appearance  in  Texas  Conrt  by  nonresident  defendant  served  with- 
out state,  although  expressly  declared  to  be  for  purpose  of  objecting 
to  jurisdiction,  is  waiver  of  extraterritorial  immunity. 

Approved  in  Lucas  v.  Patton,  49  Tex.  Civ.  70,  107  S.  W.  1147, 
Pace  V.  Potter  (Tex.  Civ.),  20  S.  W.  930,  Mutual  etc.  Ins.  Co.  v. 
Nichols  (Tex.  Civ.),  24  S.  W.  911,  Mexican  Cent.  Ry.  v.  Charman  (Tex. 
Civ.),  24  S.  W.  958,  Penfield  v.  Harris,  7  Tex.  Civ.  661,  27  S.  W.  763, 
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Evans  v.  Breneman  (Tex.  Civ.),  46  S.  W.  81,  all  reaffirming  rule; 
Fairbanks  v.  Blum,  2  Tex.  Civ.  481,  21  S.  W.  1010,  plea  to  jurisdiction 
denying  party  served  to  be  the  agent  of  the  corporation  is  an  ap- 
pearance. 

Distinguished  in  Benchoff  v.  Stephenson  (Tex.  Civ.),  72  S.  W.  107, 
where  justice  court  suit  commenced  on  Sunday  and  later  attachment 
sued  out,  and  at  same  time  defendant  filed  exception  to  suit  as  com- 
menced on  Sunday,  denial  of  grounds  of  attachment  and  plea  in 
reconvention,  plea  waived  irregularity  of  commencement  on  Sunday; 
Southern  Pacific  Co.  v.  Denton,  146  U.  S.  208,  13  Sup.  Ct.  Rep.  46, 
36  L,  945,  Mexican  etc.  By.  v.  Pinkney,  149  U.  S.  205,  13  Sup.  Ct. 
Bep.  864,  37  L.  703,  both  holding  rule  is  not  applicable  to  action  in 
a  circuit  court  of  the  United  States. 

Each  Plea  most  be  Tested  by  Its  Own  Avennents,  and  it  is  im- 
material that  it  may  be  inconsistent  with  and  contradicted  by  aver- 
ments of  other  pleas. 

Approved  in  Equitable  Mortgage  Co.  v.  Weddington,  2  Tex.  Civ. 
375,  21  S.  W.  577,  where  pleas  are  filed  in  due  order  an  answer  to 
merits  is  not  a  waiver  of  privilege;  Johnson  v.  Sherwood,  34  Ind. 
Ap.  504,  73  N.  E.  185,  in  action  to  cancel  note  and  mortgage  for 
breach  of  warranty  in  deed  from  defendant  to  complainant,  defend- 
ant could  in  one  paragraph  of  answer  seek  reformation  of  deed  and 
mortgage  and  in  other  their  cancellation.    See  note,  48  L.  B.  A.  203. 

Appearance  by  Foreign  Corporation  to  object  to  service  does  not 
waive  right  to  object  to  county  in  which  suit  is  brought. 

Approved  in  Callhan  v.  Pemberton  (Tex.  Civ.),  38  S.  W.  227,  plea 
in  attachment  alleging  residence  in  another  county  and  claiming 
privilege  of  being  sued  there,  is  not  voluntary  appearance  waiving 
the  privilege;  Texas  etc.  By.  v.  Childs  (Tex.  Civ.),  40  S.  W.  42,  filing 
of  exceptions  to  manner  of  citation  does  not  waive  objections  to 
jurisdiction;  E.  O.  Painter  Fertilizer  Co.  v.  Du  Pont,  54  Fla.  293,  45 
So.  509,  plea  in  abatement  to  venue  filed  with  pleas  to  merits  is  im- 
properly stricken  out  when  properly  interposed  in  good  faith. 

In  Absence  of  Averment  contradicting  it,  fair  inference  from  state- 
ment that  railway  had  agent  in  certain  county  would  be  that  it  was 
doing  btisiness  there. 

Approved  in  Mutual  etc.  Ins.  Co.  v.  Nichols  (Tex.  Civ.),  24  S.  W. 
911,'  holding  insurance  company  at  bar  a  foreign  corporation  suable 
in  county  where  it  had  an  agent. 

Under  Act  of  March  31,  1886,  nonresident  railroad  company  doing 
business  in  state  is  suable  in  county  where  it  has  agency  and  in  no 
other  county. 

Approved  in  Texas  etc.  By.  v.  Edmission  (Tex.  Civ.),  52  S.  W. 
636,  holding  under  section  4,  article  1194  of  the  Bevised  Statutes, 
that  a  railroad  does  not  reside  in  every  county  into  which  its  road 
extends.     See  note,  70  L.  B.  A.  696. 

77  Tex.  131-139,  8  S.  W.  283,  SIMMONS  HABDWABE  CO.  v. 
KAUFMAK. 

Section  9  of  Assignment  Law  was  intended  for  protection  of  mort- 
gagees as  well  as  purchasers  of  absolute  title. 

Approved  in  Baylor  v.  Brown,  3  Tex.  Civ.  178,  21  S.  W.  74,  trans- 
fer of  notes  and  accounts  to  be  construed  as  a  mortgage,  if  exceed- 
ing in  value  face  of  debt,  does  not  render  transaction  void  in  law; 
Kraus  v.  Haas,  6  Tex.  Civ.  669,  25  S.  W.  1027,  intention  of  mortgagor 
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to  defrand  other  creditor  does  not  render  void  a  mortgage  given  for 
pre-existing  debts,  party  taking  without  notice  of  intention.  See 
notes,  31  L.  B.  A.  613;  10  L.  B.  A.  709. 

Extension  of  Debt  and  Release  of  previons  security  are  sufficient 
consideration  for  execution  of  new  mortgage. 

Approved  in  Watts  v.  Comer,  8  Tex.  Civ.  593,  27  S.  W.  1089,  grant- 
ing extension  of  time  is  a  valuable  consideration. 

It  Seems  That  Where  Qrantee  of  a  deed  taken  in  payment  of  a 
pre-existing  debt  knew  that  his  grantor  was  insolvent  at  the  time, 
he  can  only  take  title  to  property  reasonably  sufficient  to  cover  his 
indebtedness  unless  there  is  a  distinct  agreement  toward  applying  the 
excess  to  payment  of  other  creditors. 

Followed  in  HalflF  v.  Goldfrank  (Tex.  Civ.),  49  S.  W.  1097. 

Finding  of  Fact  by  Oo<art»  based  on  conflicting  testimony  will  not 
be  disturbed. 

Approved  in  Alamo  Fire  Ins.  Co.  ▼.  Heidmann  (Tex.  Civ.),  28  S. 
W.  911,  following  rule  in  an  action  on  a  fire  insurance  policy. 

In  Order  to  Avoid  a  Preference  on  the  ground  that  it  was  given  in 
contravention  of  the  provisions  of  section  9  of  the  assignment  law, 
it  must  have  been  given  with  the  intent  then  formed  to  make  the 
assignment. 

See  note,  37  L.  B.  A.  484. 

77  Tez.  139-146,  13  &  W.  1125,  DUKN  ▼.  ATTSTIK. 

It  la  not  Sufficient  to  Allege  that  particular  consequences  will  result 
from  nuisance  complained  of;  facts  must  be  clearly  stated  to  show 
foundation  for  such  allegation. 

Approved  in  Llano  v.  Co.  of  Llano,  5  Tex.  Civ.  141,  23  S.  W.  1012, 
reaffirming  rule;  Elliott  v.  Ferguson,  37  Tex.  Civ.  45,  46,  83  S.  W.  58, 
allegation  that  as  result  of  burial  of  dead  bodies  in  proposed  ceme- 
tery offensive  odors  and  vapors  dangerous  to  plaintiffs'  health  and 
injurious  to  value  of  their  property  will  arise  and  pollute  air  about 
homes,  is  mere  conclusion;  Brown  v.  Bea,  150  Cal.  176,  88  Pac.  715, 
applying  rule  in  action  to  enjoin  constructien  and  operation  of  rail- 
road in  street  in  front  of  plaintiff's  premises;  Holke  v.  Herman,  87 
Mo.  Ap.  136,  holding  insufficient  petition  seeking  to  enjoin  excavation 
of  pond  which  it  is  alleged  will  become  a  nuisance. 

Injunction  Lies  to  Bestratn  Threatened  Injury  from  nuisance  when 
irreparable  injury  will  result  unless  it  is  enjoined. 

Approved  in  City  of  Van  Alstyne  v.  Morrison,  33  Tex.  Civ.  672, 
77  S.  W.  657,  in  action  for  breach  of  water  contract,  defense  that  city 
cut  off  water  because  plaintiff  was  emptying  waste  water  from  house 
on  to  street  and  that  water  cut  off  to  abate  nuisance  thereby  created 
is  not  good. 

Cemetery  Is  not  Nuisance  Per  Se. 

See  notes,  87  Am.  St.  Bep.  6S0;  28  L.  B.  A.  32S;  23  L.  B.  A.  303. 

77  Tex.  146-153,  12  a  W.  16,  BOOKER  ▼.  HABT. 

Surrey  may  be  Identified  by  Measozing  from  established  calls  of 
other  surveys. 

Approved'  in  Band  v.  Cartwright,  S2  Tex.  404,  18  S.  W.  797,  dis- 
tance will  yield  to  call  which  can  be  definitely  located. 

77  Tex.  155-155,  8  a  W.  64,  GALVESTOK  ETC.  BY.  T.  FABEB. 

U|Km  Second  or  Other  Subsequent  Appeal,  supreme  court  will  ad- 
here to  its  former  rulings,  unless  clearly  erroneous.. 
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Approved  in  Kempner  v.  Huddleston,  90  Tex.  185,  37  S.  W.  1066, 
former  decision  does  not  bar  further  consideration  hj  appellate  court; 
dissenting  opinion  in  Mutual  etc.  Ins.  Co.  v.  Hajward,  88  Tex.  327, 
31  S.  W.  511,  majority  holding  decision  of  court  of  civil  appeal  on 
question  of  fact  is  final  where  evidence  conflicting.  See  note,  34 
L.  B.  A.  329. 

Mere  Sdatilla  of  Evidence,  or  mere  surmise  that  there  may  have 
been  negligence  on  part  of  defendant,  clearly  will  not  justify  leaving 
ease  tx)  jury;  there  must  be  evidence  upon  which  negligence  can  rea- 
sonably be  based. 

Approved  in  International  etc.  By.  v.  Hall,  12  Tex.  Civ.  17,  33 
8.  W.  128,  Washington  v.  Missouri  By.  Co.  of  Texas  (Tex.  Civ.),  36 
S.  W.  779,  Morris  v.  Travelers'  Ins.  Co.  (Tex.  Civ.),  43  S.  W.  899, 
Flores  v.  Atchison  etc.  By.,  24  Tex.  Civ.  331,  66  S.  W.  711,  1  Tex. 
Ct.  Bep.  152,  all  following  rule;  Texas  etc.  By.  Co.  v.  Shoemaker,  98 
Tex.  456,  84  S.  W.  1052,  upholding  insufficiency  of  evidence  to  show 
death  by  being  run  over  by  train  caused  by  negligence  of  defend- 
ant, proof  failing  to  show  position  of  parties  at  time  or  to  show 
death  due  to  omission  of  duty  by  train  operatives;  Antone  v.  Miles, 
47  Tex.  Civ.  289,  105  S.  W.  42,  to  justify  instruction  upon  issue  of 
fact,  there  must  be  sufficient  evidence  to  sustain  finding;  Scottish- 
Union  etc.  Ins.  Co.  v.  Andrews,  40  Tex.  Civ.  191,  89  S.  W.  422,  ap- 
plying rule  as  to  evidence  of  violation  of  iron-safe  clause  in  policy; 
Texas  Mexican  By.  Co.  v.  Mendez  (Tex.  Civ.),  78  S.  W.  26,  holding 
evidence  as  to  negligence  of  railroad  in  failing  to  inspect  bridge 
which  had  been  burned  prior  to  accident  was  for  jury;  North  Side  St. 
By.  v.  Want,  4  Tex.  Ap.  Civ.  238,  15  S.  W.  41,  negligence  cannot 
be  inferred  from  mere  fact  that  there  was  a  collision;  Western  etc. 
Tel.  Co.  V.  Housewright,  5  Tex.  Civ.  2,  23  S.  W.  825,  it  is  error  to 
charge  upon  issue  not  fairly  raised  by  the  evidence;  Eddy  v.  Bogers 
(Tex.  Civ.),  27  S.  W.  297,  followed  in  case  where  experienced  man 
was  hurt  while  unloading  iron  rails  from  car;  Dodge  v.  Signor,  18 
Tex.  Civ.  46,  44  S.  W.  927,  recital  in  a  deed  is  a  mere  surmise. 

A  Master,  Wlio  Knowingly  Keeps  an  incompetent  servant  in  his 
employ,  is  liable  for  injuries  thereby  caused  to  a  fellow-servant. 
See  notes,  48  L.  B.  A.  375;  25  L.  B.  A.  713. 

77  Tex.  156>159,  13  S.  W.  846,  SEEMULLEB  v.  THOBNTON'. 

Tax  Deed  Duly  Acknowledged  and  recorded  is  admissible  as  basis 
of  limitation  without  first  proving  that  statutory  prerequisites  for 
sale  have  been  observed. 

Approved  in  Schleicher  v.  Gatlin,  85  Tex.  273,  20  S.  W.  122,  Coyle 
V.  Franklin,  54  Fed.  646,  21  L.  B.  A.  289,  both  reaffirming  rule; 
Brymer  v.  Taylor,  6  Tex.  Civ.  105,  23  S.  W.  636,  tax  receipts  are  not 
conclusive;  Wynne  v.  Parke  (Tex.  Civ.),  30  S.  W.  55,  deed  under 
power  of  attorney,  wherein  grantor  describes  himself  "as  attorney  in 
fact  for  the  heirs  of  W.,"  will  support  five  years'  limitations.  See 
note,  88  Am.  St.  Bep.  727. 

77  Tex.  159-162,  14  S.  W.  173,  BBOWN  v.  COLLINS. 

Inyalidity  of  Proceedings  in  distraint  for  rent  does  not  affect  land- 
lord's right  to  foreclose  statutory  lien. 

Approved  in  Fulcher  v.  West  (Tex.  Civ.),  51  S.  W.  343,  plaintiff 
may  assert  in  district  court  all  of  his  right  founded  upon  rent  con- 
tract, notwithstanding  that  he  had  sued  out  a  distress  warrant. 

4  Tex.  Notes— 2 
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77  Tex.  162-165,  13  S.  W.  1016,  SUN  MUT.  INS.  CO.  V.  MATTINGLY.  '-'i^*"^ 

Proof  of  Loss  is  Waived  by  insurer's  denial  of  all  liability  under  . , 

fire  policy.  :^\^ 

Approved  in  Scottish  etc.  Ins.  Co.  v.  Moore,  36  Tex.  CiV.  312,  81  -'i-^°* 

S.  W.   574,  following  rule;   East  Texas   etc.  Ins.   Co.   v.   Brown,   82  i'"^*^ 

Tex.  637,  18  S.  W.  715,  adjuster's  denial  is  a  waiver;  Aetna  Ins.  Co.  -"^f^ 

V.  Fitze,  34  Tex.  Civ.  216,  78  S.  W.  371,  holding  letter  from  insured's  f^ 

attorney  to   representative   of  defendant   admissible   to   show  proofs  »-3^ 

of  loss  claimed  to  be  sufficient  had  been  furnished  and  that  defendant  z'^^i 

denied  all  liability.     See  notes,  22  Am.  St.  Rep.  381;  25  Am.  St.  Rep.  ".!'-*! 

924.  -:^»:rR 

Failure  to  Present  Proof  of  loss  "as  soon  as  possible"  under  fire  r.i'n: 

policy  will  not  work  forfeiture  in  absence  of  express  stipulation  to  ^''^.i 
that  effect. 

Approved  in  Rheims  v.  Standard  etc.  Ins.  Co.,  39  W.  Va.  685,  20  -'r-ll 

S.   E.   675,   reaffirming   rule;   Burlington   Ins.   Co.   v.   Toby,   10   Tex.  ^J'S.l 
Civ.  426,  30  S.  W.  1112,  if  company  holds  out  hope  of  adjustment,  it 
cannot  be  pleaded  that  suit  was  not  brought  in  time;   Continental 

Ins.  Co.  V.  Chase  (Tex.  Civ.),  33  S.  W.  603,  Southern  etc.  Ins.  Co.  '.^ 

V.  Knight,  111  Ga.  625,  78  Am.  St.  Rep.  218,  36  S.  E.  822,  52  L.  R.  -.1 
A.  70,  Mason  v.  St.  Paul  etc.  Ins.  Co.,  82  Minn.  339,  83  Am.  St.  Rep. 

435,  85  N.  W.  14,  all  holding,  in  absence  of  forfeiture  clause,  proofs  ^'V: 

of  loss  may  be  made  at  any  time  before  suit;  Preferred  Ace.  Ins.  Co.  «*S! 

V.  Fielding,  35  Colo.  26,  83  Pac.  1016,  applying  rule  where  accident  ~^. 

policy  required  immediate  notice  of  accident;  Indian  River  etc.  Bank  "'. 

V.  Hartford  Fire  Ins.  Co.,  46  Fla.  335,  35  So.  247;   Continental  Fire  --^ 
Ins.  Co.  v.  Whitaker,  112  Tenn.  168,  105  Am.  St.  Rep.  916,  79  S.  W. 
123,  64  L.  R.  A.  451,  and  Southern  Fire  Ins.  Co.  v.  Knight,  111  Ga. 

625,  78  Am.  St.  Rep.  216,  36  S.  E.  822,  50  L.  R.  A.  70,  all  applying  N^ 

rule  where  policy  required  proofs  of  loss  within  sixty  days;  Mason  r^ 

V.  St.  Paul  Fire  etc.  Ins.  Co.,  82  Minn  339,  83  Am.  St.  Rep.  433,  85  ; 

N.  W.  14,  applying  rule  under  Minnesota  standard  policy;  dissenting  ^ti 

opinion  in  Boardman  v.  Fireman's  Fund  Ins.  Co.,  14  Haw.  32,  majority  * 
holding  rendering  proof  of  loss  within  sixty  days  condition  prece- 
dent to  right  of  action  on  policy. 

77  Tex.  165-168,  13  S.  W.  1024,  REED  V.  HARDEMAN  CO.  v 

Entire  Record  may  be  Looked  to  to  determine  matter  in  contro-  \ 

versy  and  to  aid  petition  for  removal.  I 

Approved  in  Building  etc.  Assn.  v.  Cunningham,  92  Tex.  158,  47 

S.   W.   715,   reaffirming  rule;   Withers   v.   Hopkins   Place   etc.   Bank,  \ 

104  Ga.  05,  30  S.  E.  768,  the  jurisdictional  facts  may  appear  from 

the  petition  for  the  pleading. 

77  Tex.  16a-173,  13  S.  W.  1014,  BEATTT  v.  MASTEBSON. 

Only  Rightful  Owner  can  Complain  of  Location  of  certificate  by 
one  wrongfully  in  possession. 

Reaffirmed  in  Seibert  v.  Richardson,  86  Tex.  299,  24  S.  W.  263. 

Rightful  Owner  of  Certificate  may  Adopt  entry  made  by  one  wrong- 
fully in  possession  of  certificate. 

Approved  in  Eyl  v.  State,  37  Tex.  Civ.  308,  84  S.  W.  610,  fact  that 
survey  made  on  land  different  from  that  designated  in  application 
or  that  designated  for  other  certificates  located  by  same  application 
is  mere  irregularity;  Smith  v.  Estill,  87  Tex.  270,  28  S.  W.  804,  to 
be  a  ratification  there  must  be  an  intent  to  adopt  the  wrongful  acts. 
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77  Tez.  173-174,  13  &.  W.  888,  WESTERN  UNION  TEL.  CO.  v.  MOB- 


In  Suit  Against  Telegrapli  Company  for  negligently  failing  to  de- 
liyer  dispatch,  plaintiff  should  not  be  prejudiced  hy  classification  of 
damages  as  actual  and  exemplary. 

Approved  in  Texas  Tel.  etc.  Co.  v.  Seiders,  9  Tex.  Civ.  434,  29 
S.  W.  260,  mental  suffering  is  an  element  of  actual  damages  for 
aegligenee.     See  note,  26  Am.  St.  Bep.  35. 

Limited  in  Western  Union  Tel.  Co.  v.  Murray,  29  Tex.  Civ.  210, 
63  S.  W.  550,  where  telegraph  contract  provided  company  not  liable 
for  damages  where  claim  not  presented  within  ninety  days,  and  plain- 
tiff filed  claim  for  actual  expenses  only,  he  could  not  sue  for  subjects 
of  damage  not  indicated  in  claim. 

77  Tex.  174-179,  13  S.  W.  886,  HOUSTON  ETC.  ET.  v.  BBIN. 

Article  4232,  Bevised  Statutes,  Does  not  Require  Bell  to  be  rung 
or  whistle  to  be  blown  on  starting  at  railroad  crossing. 

Approved  in  Garteiser  v.  Qalveston  etc.  Ry.,  2  Tex.  Civ.  235,  21 
S.  W.  633,  omission  to  do  an  act  not  required  is  not  negligence.  See 
note,  11  L.  B.  A.  386. 

77  Tex.  179-181,  13  Q.  W.  972,  HOUSTON  ETC.  B.  B.  ▼.  SMITH. 

Exiiresslons  "Ordinary  Man"  and  "Ordinary  Business"  man,  used 
in  defining  degree  of  care  required  of  defendant  sued  for  negligence, 
condemned. 

Approved  in  Guffey  Petroleum  Co.  v.  Chaison  Townsite  Co.,  48  Tex. 
Civ.  564,  107  S.  W.  613,  criticising  instruction  requiring  **busineas- 
like  diligence"  of  lessee  of  oil  lands;  Houston  etc.  Ry.  v.  Milan  (Tex^ 
Civ.),  58  S.  W.  737,  1  Tex.  Ct.  Rep.  59,  it  is  not  error  to  instruct  that 
negligence  is  a  failure  to  do  what  a  prudent  man  would  ordinarily 
do  in  like  position. 

Where  Deceased  Lay  Down  on  Track,  it  was  not  negligence  for  train- 
men to  fail  to  discover  him. 

See  notes,  21  L.  R.  A.  (n.  s.)  724;  55  L.  R.  A.  461;  25  L.  R.  A. 
787;  10  L.  R.  A.  139. 

77  Tex.  182-185,  19  Am.  St  Bep.  743,  14  S.  W.  31,  O'NEAL  v.  SHEB- 

MAN. 

Where  Land  is  Condemned  for  Special  Purpose,  sequestration  is 
limited  to  that  particular  use. 

Approved  in  Joy  v.  Qrindstone  etc.  Water  Co.,  85  Me.  114,  26  Atl. 
1054,  reaflirming  rule;  Lyon  v.  McDonald,  78  Tex.  77,  78,  14  S.  W. 
263.  9  L.  B.  A.  295,  the  fee  remains  in  the  original  owner,  and  mesne 
profits  are  recoverable;  Buford  v.  Smith,  2  Tex.  Civ.  181,  21  S.  W. 
169,  operator  of  a  ferry  cannot  land  his  boat  at  a  place  condemned 
for  a  public  road.  See  notes,  19  Am.  St.  Rep.  918;  32  Am.  St.  Rep. 
191. 

Dedication  of  Land  "for  Street  Purposes  Only*'  gives  city  no  right 
to  sink  wells  on  land  embraced. 

Approved  in  Clutter  v.  Davis,  26  Tex.  Civ.  534,  62  S.  W.  1108,  2 
Tex.  Ct.  Rep.  657,  reaffirming  rule;  Sanborn  v.  Van  Duyne,  90  Minn. 
225,  96  N.  W.  43,  where  owner  of  fee  granted  to  city  perpetual  ease- 
ment in  lots  for  public  levy,  city  could  not  thereafter  lease  lots  for 
private  purposes;  Odneal  v.  Sherman  (Tex.  Civ.),  25  S.  W.  57,  fol- 
lowing rule  on  subsequent  appeal.  See  notes,  29  Am.  St.  Rep.  298; 
44  Am.  St.  Bep.  782;  55  Am.  St.  Rep.  946. 
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Grantor  of  Land  to  City  may  prescribe  conditions  and  qualifica- 
tions of  grant,  and  acceptance  constitutes  recognition  thereof. 

Followed  in  Odneal  v.  Sherman  (Tex.  Civ.),  25  S.  W.  57. 

Distinguished  in  Jones  v.  Carter,  45  Tex.  Civ.  455,  101  S.  W.  516, 
where  owners  of  tract  granted  streets  therein  to  city,  reservation  of 
exclusive  right  to  use  streets  for  street  railroads,  etc.,  was  illegal. 

77  Tex.  185-188,  13  S.  W.  979,  MEUSEBAOH  V.  HAU*. 

Pajmient  of  Part  of  Debt  does  not  avoid  bar  of  statute  of  limita- 
tions, nor  will  such  payment  be  given  effect  of  acknowledgment  or 
new  promise. 

Reaffirmed  in  Martin  v.  Somervell  Co.,  21  Tex.  Civ.  313,  52  S.  W. 
559.  Approved  in  Holland  v.  Shannon  (Tex.  Civ.),  84  S.  W.  855, 
where  defendant  in  prior  action  against  plaintiff  was  summoned  as 
garnishee  and  then  acknowledged  debt  to  plaintiff,  such  acknowledg- 
ment did  not  suspend  limitations  as  against  debt  to  plaintiff. 

Limitation  is  not  Suspended  by  Assignment  of  debts  for  benefit  of 
creditors. 

See  note,  26  L.  B.  A.  737. 

77  Tex.  18&-191,  14  a  W.  28,  EOEHLEB  v.  EABL. 

All  Oonrts  in  Texas  are  of  Limited  Jnrlsdiction  in  sense  that  juris- 
diction of  each  is  specifically  defined,  but  within  limits  so  defined  they 
are  of  general  jurisdiction,  as  distinguished  from  special. 

Approved  in  Silcox  v.  Bradford  (Tex.  Civ.),  40  S.  W.  235,  justice 
courts  in  Texas  are  courts  of  general  jurisdiction,  although  the  limits 
of  their  jurisdiction  are  defined. 

77  Tex.  191-195,  19  Am.  St.  Bep.  748,  13  S.  W.  978,  BEBBY  ▼.  DAVIS. 

Debts  Owed  by  Besidents  to  Nonresidents  may  be  reached  by  gar- 
nishment proceedings  in  local  county,  which  will  support  service  by 
publication. 

Reaffirmed  in  Wyeth  etc.  Mfg.  Co.  v.  Lang,  127  Mo.  247,  48  Am. 
St.  Rep.  628,  29  S.  W.  1011,  27  L.  R.  A.  651;  Wyeth  etc.  Mfg.  Co.  v. 
LaDg,  54  Mo.  Ap.  154.  See  notes,  21  Am.  St.  Rep.  152;  22  Am.  St. 
Rep.  108;  28  Am.  St.  Rep.  538;  30  Am.  St.  Rep.  892;  48  Am.  St.  Rep. 
629;  94  Am.  St.  Rep.  553;  19  L.  R.  A.  577. 

Distinguished  in  Caledonia  Ins.  Co.  v.  Wenar  (Tex.  Civ.)^  34  S. 
W.  3S8,  rule  not  applicable  where  insurance  money  was  owing  from 
foreign  corporation  to  insured,  who  was  a  resident  of  Texas,  whereas 
creditor  who  garnished  debt  in  New  York  was  resident  of  New  York. 

Proceedings  Based  npon  OonstmctiTe  Service  against  nonresident 
will  bind  each  nonresident  to  extent  of  judgment  in  garnishment 
against  his  nonresident  debtor. 

Approved  in  Wilson  etc.  Co.  ▼.  Anderson  etc.  Bar  Co.,  22  Tex. 
Civ.  231,  54  S.  W.  929,  Johnson  v.  Foster  (Ark.),  65  S.  W.  106,  Boyd 
V.  Royal  Ins.  Co.,  Ill  N.  C.  379,  16  S.  E.  391,  all  reaffirming  rule; 
Foy  V.  East  Dallas  Bank  (Tex.  Civ.),  28  S.  W.  139,  holding  a  judg- 
ment upon  citation  by  publication  in  a  garnishment  proceeding  to  be 
a  judgment  in  rem. 

Distinguished  in  Caledonia  Ins.  Co.  v.  Wenar  (Tex.  Civ.),  34  S.  W. 
3S7,  holding  garnishment  of  insurance  money  (which  was  exempt 
in  Texas)  in  New  York  by  a  creditor  residing  there,  will  not  de- 
feat recovery  by  insured  in  Texas,  where  both  insured  and  insurer 
are  within  jurisdiction  of  the  Texas  court  although  insurer  had  an 
office  in  New  York  also. 
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Tender  During  Snit  will  not  Believe  from  costs  already  accrued. 
Cited  in  note,  30  Am.  St.  Bep.  460. 

77  Tex.  196-199,  13  S.  W.  974,  PEBEGO  V.  WHITE. 

Comity  cannot  Deprive  Actual  Settler  on  its  school  lands  of  his 
prior  right  to  purchase. 

Reaffirmed  in  Baker  v.  Burroughs,  2  Tex.  Civ.  342,  21  S.  W.  297; 
Carrington  v.  Harris  (Tex.  Civ.),  50  S.  W.  199. 

Evidence  of  Settlement  on  County  school  lands  is  no  defense  to 
trespass  to  try  title  by  purchaser  from  county,  where  defendant  has 
not  set  np  right  as  actual  settler  and  offer  to  purchase. 

Approved  in  Ward  v.  Worsham,  78  Tex.  182,  14  S.  W.  453,  .Cage 
▼.  Perry  (Tex.  Civ.),  38  S.  W.  544,  both  following  rule;  Baker  v. 
Burroughs,  2  Tex.  Civ.  341,  21  S.  W.  297,  settler  is  entitled  to  full 
one  hundred  and  sixty  acres;  Ward  v.  Worsham,  6  Tex.  Civ.  25, 
24  S.  W.  844,  settler  must  tender  price  fixed  by  county  on  the  block. 

77  Tex.  199-207,  13  S.  W.  975,  MARTIN  BROWN  CO.  v.  PERRILL. 

Where  Court  baa  Properly  Refused  to  require  production  of  part- 
nership's books  in  suit  to  which  it  was  a  party,  counsel  cannot  com- 
ment upon  their  failure  to  produce  them  in  his  argument  to  the  jury. 

Approved  in  Brackney  v.  Fogle,  156  Ind.  540,  60  N.  E.  304,  where 
party  has  availed  himself  of  statute  excluding  his  physician's  testi- 
mony, counsel  cannot  comment  thereon. 

Transactions  of  Firm  Wlilcli  Borrowed  money  from  one  partner's 
wife  executing  note  to  husband  as  trustee  are  not  evidence  against 
her  in  attachment  suit  upon  failure  of  firm. 

Approved  in  Barker  v.  Abbott,  2  Tex.  Civ.  149,  21  S.  W.  73,  if 
one  of  the  firm  fraudulently  consents  to  attachment,  it  will  be  dis- 
solved; State  V.  Carpenter,  129  Wis.  188,  108  N.  W.  644,  8  L.  B.  A. 
(n.  s.)  788,  in  fixing  fair  cash  value  of  corporate  stock  belonging  to 
decedent's  estate  for  purposes  of  inheritance  tax,  court  cannot  com- 
pel corporation  to  produce  its  books  and  papers. 

Interest  Derived  from  Loan  of  Money  which  is  separate  property 
of  wife  belongs  to  community  estate. 

Denied  in  Hamilton  etc.  Shoe  Co.  v.  Whitaker,  4  Tex.  Civ.  388, 
23  S.  W.  523,  interest  due  on  money  borrowed  by  husband  is  wife's 
separate  estate  if  so  agreed  at  time  of  loaning. 

That  Wife's  Separate  Property  in  Money  loaned  to  husband's  firm 
consists  in  right  to  use  its  income  for  life  does  not  prevent  suit  by 
her  to  recover  it;  court  may  direct  payment  to  trustee  who  has  given 
bond. 

Approved  in  Swearingen  v.  Reed,  2  Tex.  Civ.  367,  21  S.  W.  384, 
husband  may  secure  use  to  wife  of  future  acquisitions  of  her  estate. 

Stipulated  Attorney's  Fees  Become  Part  of  Indebtedness  upon  insti- 
tution of  suit,  and  must  be  included  in  recovery. 

Approved  in  Sturgis  Nat.  Bank  v.  Smith,  9  Tex.  Civ.  542,  30  S.  W. 
678,  reaffirming  rule;  Tinsley  v.  Moore  (Tex.  Civ.),  25  S.  W.  149, 
stipulated  attorney's  fees  in  vendor's  note  are  also  secured  by  the 
vendor's  lien;  Smith  v.  Pickham,  8  Tex.  Civ.  328,  2*8  S.  W.  566,  maker 
and  indorser  liable  for  attorney's  fee  if  suit  cemmenced  by  attach- 
ment before  maturity. 

Limited  in  Re  Roche,  101  Fed.  959,  stipulated  attorney's  fee  to 
be  had  in  event  of  foreclosure  of  mortgage  cannot  be  recovered  if 
debt  is  proven  in  bankruptcy. 
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In  Attachxnont  Proceeding  Against  Firm,  the  books  thereof  are  not 
admissible  in  behalf  of  creditors  resisting  attachment. 
See  note,  53  L.  R.  A.  538,  540. 

77  Tex.  207-210,  13  S.  W.  971,  AVERT  V.  ZANDER. 

Where  Neither  Petition  nor  Affidavit  for  Attachment  showed  which 
of  claims  alleged  were  due,  attachment  issued  thereon  is  properly 
quashed. 

Approved  in  Gimbel  v.  Gomprecht,  89  Tex.  500,  35  S.  W.  471,  statute 
authorizing  attachment  before  debt  due,  attachment  cannot  abate  by 
setting  up  that  petition  alleges  debt  past  due.  See  note,  123  Am. 
St.  Rep.  1059. 

Defective  Attachment  cannot  be  cured  by  amending  petition. 

Distinguished  in  Beville  v.  Boyd,  16  Tex.  Civ.  495,  41  S.  W.  672, 
where  amendment  was  unnecessary;  Newell  v.  Whitwell,  16  Mont. 
264,  40  Pac.  873,  where  an  amended  petition  is  filed  by  leave  of  court. 

77  Tex.  210-212,  13  S.  W.  887,  JONES  v.  PRATT. 

Inadequacy  of  Price  Paid  at  Judicial  Sale  is  not,  of  itself,  ground 
for  avoiding  sale. 

Reaffirmed  in  Bordages  v.  Higgins,  1  Tex.  Civ.  51,  19  S.  W.  449. 

Where  Inadequacy  of  Price  Paid  at  Judicial  Sale  is  gross,  it  re- 
quires only  slight  irregularities  to  warrant  setting  it  aside. 

Approved  in  Leeper  v.  O'Donohue,  18  Tex.  Civ.  534,  45  S.  W.  328, 
Beckham  v.  Medlock,  19  Tex.  Civ.  63,  46  S.  W.  403,  both  reaffirm- 
ing rule;  Johnson  v.  Daniel,  25  Tex.  Civ.  592,  63  S.  W.  1034,  2  Tex. 
Ct.  Rep.  1047,  judgment  set  aside  where  plaintiff  not  called  upon  to 
point  out  property  and  price  realized  is  inadequate. 

Distinguished  in  Nichols-Stewart  v.  Crosby,  87  Tex.  454,  29  8. 
W.  382,  where  it  is  sought  to  set  aside  a  superior  title  to  protect 
execution  purchaser. 

77  Tex.  212-215,  13  8.  W.  973,  ETTER  V.  DINNOWITTT. 

Withdrawal  of  Plea  of  not  Oollty  by  disclaimer  is  implied  con- 
fession of  judgment. 

Approved  in  Roberts  v.  Paul,  50  W.  Va.  532,  40  S.  E.  472,  costs 
are  not  recoverable  in  a  proceeding  in  circuit  court  to  remove  an 
officer  under  Code  1899,  chapter  7,  section  7. 

Miscellaneous. — Cited  in  Smith  v.  Connor,  98  Tex.  435,  84  S.  W. 
816,  as  to  conflict  of  decision  of  courts  of  civil  appeals  requiring  cer- 
tification of  question  to  supreme  court. 

77  Tex.  215-220,  14  S.  W.  29,  STEVENS  V.  WOLF. 

Where  There  Is  No  Statute  regulating  the  matter,  plaintiff  directing 
sheriff  to  attach  specific  property  is  liable  to  him  for  any  loss  he  may 
sustain  on  account  of  levy  upon  implied  promise  of  indemnity. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  Fossati,  97  Tex. 
505,  80  S.  W.  76,  in  suit  on  tax  collector's  bond  in  which  he  is  charged 
with  default  merely,  sureties  cannot  plead  over  against  indemnitors 
against  loss  by  act  of  dishonesty  amounting  to  larceny  or  embezzle- 
ment; Houssels  V*  Pitts  (Tex.  Civ.),  52  S.  W.  589,  sustaining  as  de- 
fective indemnity  bond  as  to  the  principals,  where  the  principals  by 
their  conduct  gave  a  practical  interpretation  of  it. 

77  Tex.  220-224,  14  S.  W.  32,  KUTCH  V.  HOUiET. 

General  Attorney  for  Husband  Having  No  Interest  whatever  in 
transaction  by  which  wife  mortgages  her  separate  property  to  secure 
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husband's  debts,  is  not  disqualified  to  take  wife's  privy  acknowledg- 
ment. 

Approved  in  Miles  v.  Kelley,  16  Tex.  Civ.  153,  40  S.  W.  602,  sec- 
retary of  loan  association  is  disqualified  to  take  wife's  acknowledg- 
ment creating  lien;  Bexar  Bldg.  etc.  Assn.  v.  Heady,  21  Tex.  Civ. 
155,  50  S.  W.  1080,  acknowledgment  before  stockholder  of  associa- 
tion is  void;  Penn  v.  Garvin,  56  Ark.  514,  20  S.  W.  411,  notary  not 
disqualified  to  take  acknowledgment  because  he  acted  as  mortgagor's 
agent  in  securing  loan;  Horbach  v.  Tyrell,  48  Neb.  523,  67  N.  W. 
4S6,  37  L.  B.  A.  434,  notary  not  disqualified  if  he  is  not  a  stockholder 
of  association.     See  notes,  56  Am.  St.  Bep.  803;  33  L.  B.  A.  338. 

77  T^z.  225-228,  13  &  W.  980,  PELICAN  INS.  CO.  V.  CO-OPEBATIVE 
ASSN. 

In  Snit  on  Fin  Insurance  Policy,  plaintiff  must  prove  fact  of  loss 
and  that  it  was  insured  against. 

Approved  in  Friedman  Co.  v.  Atlas  Assur.  Co.,  133  Mich.  219,  94 
N.  W.  760,  burden  is  on  insurer  to  prove  building  fell  before  fire 
started;  Western  Assur.  Co.  v.  Mohlman,  83  Fed.  813,  40  L.  B.  A. 
561,  burden  of  proof  is  on  insured  to  prove  loss  within  exceptions. 
See  note,  23  Am.  St.  Bep.  465. 

Limited  in  Burlington  Ins.  Co.  v.  Bivers,  9  Tex.  Civ.  179,  181, 
28  S.  W.  453,  454,  the  exceptions  are  matters  of  defense  and  need 
not  be  set  up  in  the  petition;  Phoenix  Ins.  Co.  v.  Boren,  83  Tex.  98, 
18  S.  W.  484,  excepted  causes  must  be  negatived;  Knoxville  etc.  Ins. 
Co.  V.  Hird,  4  Tex.  Civ.  88,  23  S.  W.  395,  before  the  exceptions  can 
be  submitted  to  the  jury  there  must  be  evidence  to  sustain  the  fact. 

Distinguished  in  Ahana  v.  Ins.  Co.  of  North  America,  15  Haw, 
641,  holding  burden  on  insurer  to  show  loss  caused  by  excepted  peril. 

Plaintiff  Insured  Under  Policy  excepting  loss  caused  by  hurricane 
is  bound  to  show  that  fire  occurring  immediately  after  hurricane  was 
not  so  caused. 

Approved  in  Alamo  Fire  Ins.  Co.  v.  Shacklett  (Tex.  Civ.),  26  S. 
W.  630,  reaffirming  rule  but  holding  in  case  at  bar  the  error  harm- 
less by  filing  of  trial  amendment  covering  the  exceptions. 

77  Tez.  228-232,  13  8.  W.  982,  GULF  ETC.  B.  B.  V.  DAWKINS. 

One  Biding  on  Hand-car  Contrary  to  express  rules  of  railway  com- 
pany is  not  passenger,  although  ignorant  of  such  rules  unless  carrying 
was  done  by  authorized  agent. 

Approved  in  Bathbone  v.  Oregon  B.  B.  Co.,  40  Or.  228,  66  Pac. 
910,  denying  recovery  for  death  of  one  killed  while  riding  on  hand- 
car at  invitation  of  section  foreman;  Branch  v.  International  etc.  By., 
92  Tex.  292,  71  Am.  St.  Bep.  847,  47  S.  W.  976,  company  not  liable 
if  agent  not  acting  within  scope  of  authority.  See  notes,  61  Am.  St. 
Bep.  95,  100. 

Distinguished  in  Denison  etc.  By.  Co.  v.  Carter,  98  Tex.  203,  82 
S.  W.  783,  holding  street  railway  liable  for  injury  to  boy  by  negli- 
gence of  motorman  in  requiring  him  to  leave  car  while  in  motion, 
though  motorman  permitted  him  to  ride  free;  Spence  v.  Chicago  etc. 
By.  Co.,  117  Iowa,  7,  90  N.  W.  348,  upholding  recovery  by  one  injured 
by  railroad's  negligence  while  riding  on  construction  train  on  ticket 
which  conductor  thereof  accepted;  Missouri  etc.  By.  v.  Bodgers  (Tex. 
Civ.),  35  S.  W.  413,  rule  not  applicable  where  there  was  contention 
that  the  injured  party  was  a  passenger. 
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Plaintiff  in  Suit  for  Damages  for  injuries  received  while  riding  on 
hand-car  must  show  by  preponderance  of  evidence  that  servant  in 
charge  of  car  was  acting  within  authority  in  allowing  him  to  ride. 

Reaffirmed  in  Missouri  etc.  Ry.  v.  Rodgers,  89  Tex.  681,  36  S.  W. 
245.    See  note,  19  Am.  St.  Rep.  800. 

77  Tex.  232-233,  13  S.  W.  984,  DAWKINS  V.  OULT  ETC.  RT.  CO. 

Railroad  Is  not  Liable  for  Injury  to  child  riding  on  hand-car  fur- 
nished for  exclusive  use  of  hands. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Currie,  100  Tex.  144,  96  8. 
W.  1075,  railroad  not  liable  for  death  of  servant  caused  by  superior 
servant  turning  air  blast  on  him  in  sport. 

77  Tex.  233-240,  14  S.  W.  35,  MAXWELL  ETC.  R.  R.  ▼.  BASTBOF 
MFG.  CO. 

Bight  to  Benefit  of  Act  of  December  15,  1863,  does  not  pass  as  inci- 
dent to  purchase  of  machinery  and  buildings  erected  by  third  person. 

Approved  in  Dawson  v.  McLeary  (Tex.  Civ.),  25  S.  W.  707,  re- 
affirming rule;  McLeary  v.  Dawson,  87  Tex.  537,  29  S.  W.  1047,  the- 
right  is  in  the  party  who  erects  and  was  putting  in  operation. 

Mere  Appointment  of  Commissioners  Under  Act  of  December  15,. 
1863,  does  not  relieve  claimant  of  benefits  under  that  act  of  neces- 
sity showing  his  right. 

Approved  in  McLeary  v.  Dawson,  87  Tex.  536,  29  8.  W.  1046,  party 
must  prove  that  he  has  the  right  to  the  benefit. 

Miscellaneous. — Dawson  v.  McLeary  (Tex.  Civ.),  25  S.  W.  706, 
cited  as  being  a  case  wherein  some  of  the  provisions  of  the  act  of 
December  15,  1863,  were  construed;  Greenwood  v.  McLeary  (Tex. 
Civ.),  25  S.  W.  709,  referred  to  historically  in  stating  facts  of  case 
at  bar. 

77  Tex.  245-246, 19  Am.  St.  Bep.  751,  13  S.  W.  985,  WESTERN  UNIOIT 
TEL.  00.  V.  YOUNO. 

Liability  of  Telegraph  Company  must  be  determined  by  terms  of 
its  contract. 

Reaffirmed  in  Western  etc.  Tel.  Co.  v.  Wood,  57  Fed.  476,  21  L.  R.. 
A.  706. 

Where  Telegraph  Company  Delivers  Message  to  party  in  whose 
care  it  is  addressed,  its  obligation  is  at  an  end. 

Approved  in  Western  etc.  Tel.  Co.  v.  Terrell,  10  Tex.  Civ.  62,  30 
S.  W.  71,  Western  etc.  Tel.  Co.  v.  Elliott,  7  Tex.  Civ.  486,  27  S.  W. 
221,  Western  etc.  Tel.  Co.  v.  Thompson  (Tex.  Civ.),  31  S.  W.  318, 
all  following  rule;  Western  Union  Tel.  Co.  v.  Barefoot,  97  Tex.  163,^ 
76  S.  W.  916,  64  L.  R.  A.  491  (reversing  Barefoot  v.  Western  Union 
Tel.  Co.,  28  Tex.  Civ.  458,  67  S.  W.  912),  where  message  addressed 
care  of  bank,  and  it  being  closed  was  taken  to  addressee's  hotel  where 
clerk  gave  new  address  to  which  it  was  forwarded,  as  per  addressee's- 
directions,  company  not  liable;  Western  Union  Tel.  Co.  v.  Pearce, 
95  Tex.  580,  68  S.  W.  772  (Tex.  Civ.),  67  S.  W.  921,  where  message 
sent  in  care  of  another,  who  notified  company  not  to  send  messages 
but  to  telephone  him  of  their  receipt,  company  liable  to  addressee 
for  delay  in  delivery  caused  by  failure  to  deliver;  Western  Union 
Tel.  Co.  v.  Shaw,  40  Tex.  Civ.  278,  279,  90  S.  W.  59,  where  message 
to  individual  is  sent  in  care  of  corporation,  unnecessary  that  name  of* 
officer  of  corporation  be  given;  Lefler  v.  Western  Union  Tel.  Co.,  131 
N.  C.  357,  42  S.  E.  819,  59  L.  B.  A.  477,  delivery  of  telegram  directed 
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to  person  in  care  of  railroad  at  certain  place  to  ticket  agent  of 
company  there,  after  search  for  addressee  relieves  telegraph  company 
from  liability;  Sweet  v.  Western  Union  Tel.  Co.,  139  Mich.  330,  331, 
102  N.  W.  853,  where  addressee  of  message  left  city  before  message 
eonld  be  delivered  to  him,  telegraph  company  is  relieved  from  liability 
by  delivery  to  person  in  whose  care  it  was  sent.  See  notes,  27  Am. 
St.  Rep.  925;  15  L.  R.  A.  130. 

Distinguished  in  Western  etc.  Tel.  Co.  ▼.  Houghton,  82  Tex.  564, 
27  Am.  St  Rep.  920,  17  S.  W.  847,  15  L.  R.  A.  129,  where  party  in 
whose  care  message  is  sent  is  unknown,  inquiry  should  be  made  for 
addressee;  Western  etc.  Tel.  Co.  v.  De  Jarles,  8  Tex.  Civ.  Ill,  27 
S.  W.  793,  where  proper  place  for  delivery  is  known. 

77  Tex.  246-249,  13  S.  W.  984,  PEBBY  ▼.  STEPHENS. 

Judge  Ordering  Bemoval  of  Aissignee  for  CreditorB  and  appointing 
nccessor  may  approve  latter's  bond. 

Approved  in  Cunningham  v.  Holt,  12  Tex.  Civ.  157,  33  S.  W.  984, 
after  filing  bond  wifh  clerk,  judge's  approval  cannot  be  called  into 
question. 

77  Tex.  250-254,  13  S.  W.  987,  KAUFMAN  v.  WOLF. 

Judgment  Against  AsBlgnee  In  Suit  by  creditors  fixing  only  his 
individual  liability  for  overpaying  creditors  does  not  arrest  statute 
of  limitations  as  to  suit  against  sureties. 

Approved  in  Jordan  v.  Meyer,  90  Tex.  546,  39  S.  W.  1081,  as  to 
sureties  on  attachment  bond  statutes  ryn  four  years  from  attach- 
ment; Acers  v.  Acers,  22  Tex.  Civ.  586,  56  S.  W.  197,  as  to  sureties 
on  promissory  note,  statute  is  not  suspended  for  twelve  months  after 
death  of  principal. 

77  Tex.  254-267,  13  S.  W.  986,  BBOWNSOK  V.  REYNOLDS. 

Equity  wlU  not  Grant  New  Trial  where  failure  to  have  full  and 
fair  presentment  of  case  resulted  from  negligence  and  mistakes  of 
applicant's  counsel. 

Approved  in  White  v.  Powell,  38  Tex.  Civ.  42,  84  S.  W.  838,  ap- 
plying rule  in  suit  to  set  aside  judgment;  Dick  v.  Collins,  30  Tex. 
Civ.  13,  14,  68  S,  W.  1015,  1016,  holding  petition  in  action  to  set 
aside  judgment  for  mistake  in  testimony  of  witnesses  demurrable  for 
failure  to  show  diligence;  Sheppard  v.  Avery  (Tex.  Civ.),  32  S.  W. 
794,  refusing  new  trial  where  testimony  shown  in  application  existed 
in  general  land  office  at  time  of  trial  and  was  accessible;  Woollcy 
V.  Sullivan  (Tex.  Civ.),  43  S.  W.  922,  refusing  to  set  aside  judgment 
because  defendant's  attorney  who  had  filed  an  answer  failed  to  appear 
at  trial;  City  of  Guthrie  v.  McKennon,  19  Okl.  315,  91  Pac.  855, 
arguendo. 

77  Tex.  257-258.  13  S.  W.  986,  WESTEBN  UNION  TEL.  00.  v.  KEN1>- 
ZOBA. 

Charge  Assuming  Existence  of  Facts  as  to  which  there  is  no  evi- 
dence is  erroneous. 

Approved  in  Atchison  etc.  By.  v.  Grant,  6  Tex.  Civ.  679,  26  S.  W. 
2SS,  reaffirming  rule;  dissenting  opinion  in  Western  Union  Tel.  Co. 
V.  Smith  (Tex.  Civ.),  30  S.  W.  941,  majority  holding  that,  where 
plaintiff  lived  thirty-nine  miles  from  his  father's  residence,  thirty 
miles  of  which  could  be  traveled  by  railroad,  he  could  have  reached 
his  father's  residence  within  two  and  one-half  days. 
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Oonrt  Should  Charge  Jury  not  to  Allow  damages  where  there  is  no 
evidence  of  facts  pleaded  as  basis  for  such  damages. 

Approved  in  Central  etc.  Tel.  Co.  t.  Swoveland,  14  Ind.  Ap.  364, 
42  N.  E.  1042,  reaflirming  rule;  Northern  Texas  Traction  Co.  v.  Jami- 
son, 38  Tex.  Civ.  57,  85  S.  W.  306,  in  action  for  personal  injuries,  error 
to  charge  that  jury  may  consider  all  expenses  incurred  for  medicines 
where  neither  pleading  nor  proof  showed  any  expense  for  medicine; 
Houston  etc.  R.  B.  v.  Kim\)ell  (Tex.  Civ.),  43  8.  W.  1051,  holding 
charge  assuming  expense  for  medicine  or  medical  attention  erroneous 
where  there  was  no  evidence  to  sustain  such  assumption. 

Miscellaneous. — Western  Union  Tel.  Co.  v.  Kendzora  (Tex.  Civ.), 
26  S.  W.  245,  referring  historically  to  former  appeal. 

77  Tex.  259-260,  13  S.  W.  1027,  McIKTIBE  v.  IiTJCEEB. 

Flaintifl  upon  Whose  Land  road  has  been  located  by  commissioners' 
court  without  notice  is  entitled  to  injunction  against  overseer  to  re- 
strain opening. 

Reaffirmed  in  Cummings  v.  Kendall  Co.,  7  Tex.  Civ.  169,  26  S. 
W.  441. 

All  Statutes  In  Begard  to  eminent  domain  are  to  be  given  strict 
construction. 

Approved  in  Vogt  v.  Bexar  Co.,  5  Tex.  Civ.  276,  23  S.  W.  1045,  re- 
affirming rule;  Dilworth  v.  State,  36  Tex.  Cr.  192,  36  S.  W.  276,  an 
act  requiring  owner  to  place  and  maintain  a  gateway  is  unconstitu- 
tional. 

Jurisdiction  of  ConunissLoners'  Court  to  open  road  depends  upon 
previous  notice  to  owner  by  jury  appointed  to  assess  damages. 

Approved  in  Missouri  etc.  By.  v.  Austin  (Tex.  Civ.),  40  S.  W.  38, 
Bowie  County  v.  Powell  (Tex.  Civ.),  66  S.  W.  238,  3  Tex.  Ct.  Bep. 
856,  both  holding  action  of  court  is  void  where  jury  appointed  to 
lay  out  road  failed  to  give  land  owners  notice;  Allen  v.  Parker  Co., 
23  Tex.  Civ.  538,  57  S.  W.  704,  injunction  will  not  lie  to  enjoin  com- 
missioners from  opening  road  when  no  damage  is  alleged  by  peti- 
tioner. 

77  Tex.  262-265,  13  S.  W.  1035,  LUCEIE  V.  WATT. 

State  Land  Board  had  Authority,  under  act  of  1883,  to  pass  upon 
conflicting  claims  of  applicants  for  purchase  of  school  lands. 

Limited  in  Harris  v.  Byrd,  3  Tex.  Civ.  678,  22  S.  W.  659,  holding 
adjudication  not  final  as  to  actual  settler. 

77  Tex.  265-268,  13  S.  W.  1036,  HOUSTON  v.  MATES. 

Upon  Withdrawal  of  Estate  from  Administration  all  claims  in  favor 
of  or  against  administrator,  as  such,  must  be  litigated  in  court  in 
which  administration  is  pending. 

Approved  in  McShan  v.  Lewis,  33  Tex.  256,  76  8.  W.  617,  approval 
by  probate  court  of  administrator's  annual  account  does  not  prevent 
re-examination  on  appeal  of  administrator's  account  as  to  items  of 
expense  of  administration;  Harris  v.  McCiure  (Tex.  Civ.),  25,  S.  W. 
1096,  entry  of  order  for  delivery  of  estate  to  heir  does  not  end  juris- 
diction over  administrator  for  settlement  of  his  accounts. 

77  Tex.  268-273,  13  S.  W.  1032,  FOOT  v.  SILLIMAK. 

Attorney's  Affidavit  That  Deed  has  Been  Lost  is  sufficient  to  au- 
thorize admission  of  certified  copy;  acts  of  diligence  need  be  set  forth 
only  where  it  is  attempted  to  introduce  parol  evidence  of  contents. 
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Approved  in  Williamflon  v.  Work,  33  Tex.  Civ.  371,  77  S.  W.  267, 
followiDg  rule;  Western  etc.  Tel.  Co.  v.  Hearne,  7  Tex.  Civ.  71,  28 
S.  W.  480,  the  affidavit  need  only  bo  in  the  words  of  the  statute; 
Saunders  v.  Tuseumbia  Hoofing  etc.  Co.,  148  Ala.  522,  41  So.  984,  when 
partj  testified  he  could  not  find  an  instrument  though  he  had  hunted 
in  last  place  he  had  seen  it,  sufficient  foundation  laid  for  admission 
of  secondary  evidence. 

77  Tex.  275-278,  13  S.  W.  1043,  SHBOPSHIBE  V.  BEHBENS. 

Assignment  for  Creditors  Purporting  on  Its  Face  to  convey  all  as- 
signor's property,  real  and  personal,  will  pass  realty,  although  only 
personalty  is  mentioned  in  inventory. 

Approved  in  Von  Stein  v.  Trexler,  5  Tex.  Civ.  303,  23  S.  W.  1049, 
party  conveying  by  unrecorded  deed  before  assignment,  retaining 
vendor's  lien,  which  subsequently  passed  to  assignee,  cannot  be  af- 
fected by  judgment  lien  after  acquired. 

77  Tex.  278-283,  13  S.  W.  1030,  OUBY  ▼.  SAUNDEBB. 

To  Constitate  Beraltlng  Trust  Payment  must  be  made  at  time  of 
purchase,  and  not  subsequent  thereto. 

Approved  in  Toole  v.  Dibrell  (Tex.  Civ.),  29  S.  W.  388,  Arnold  v. 
Ellis,  20  Tex.  Civ.  269,  48  S.  W.  886,  both  reaffirming  rule;  Strnad 
V.  Strnad,  29  Tex.  Civ.  127,  68  S.  W.  71,  where  husband  bought  land 
in  own  name  but  paid  part  with  wife's  separate  means  and  gave  own 
note  for  balance,  which  he  paid  with  wife's  money,  it  was  wife's 
separate  property  to  extent  of  cash  payment,  and  community  property 
as  to  balance;  Perkins  v.  Davidson,  23  Tex.  Civ.  35,  56  S.  W.  123, 
where  plaintiffs  in  trespass  to  try  title  allege  resulting  trust  in  that 
defendant  used  money  subscribed  by  them  in  his  purchase,  proof  that 
defendant  used  own  money  is  insufficient,  though  proof  showed  trust 
which  would  warrant  recovery  under  different  pleadings;  Hawley 
V.  Geer  (Tex.  Sup.),  17  S.  W.  915,  instance  where  parol,  in  absence 
of  other  testimony,  was  held  sufficient  to  ingraft  a  resulting  trust; 
Caldwell  v.  Bryan,  20  Tex.  Civ.  172,  49  S.  W.  242,  a  party  may  ac- 
.  quire  a  resulting  trust  in  proportion  as  his  property  as  part  considera- 
tion bears  to  entire  consideration. 

Where  One  Is  Legally  Compelled  to  Pay  Debt  of  another,  subroga- 
tion will  follow. 

Approved  in  Mergele  v.  Felix,  45  Tex.  Civ.  58,  99  S.  W.  710,  per- 
son discharging  vendor's  lien  upon  homestead  by  paying  notes  at 
maker's  request  is  entitled  to  subrogation;  Young  v.  Pecos  County, 
46  Tex.  Civ.  323,  101  S.  W.  1056,  county  is  subrogated  to  mortgagee 
where  husband  of  mortgagor  used  county  funds  to  satisfy  mortgage; 
Hart  V.  Davidson,  84  Tex.  116,  19  S.  W.  455,  payment  of  notes  by 
or  with  consent  of  maker  operates  as  a  subrogation;  Arnold  v.  Mac- 
donald,  22  Tex.  Civ.  489,  55  S.  W.  530,  if  purchase  money  is  still 
owing,  party  may  renounce  title  in  settlement  of  the  debt;  Park  v. 
Kribs,  24  Tex.  Civ.  659,  60  S.  W.  910,  1  Tex.  Ct.  Rep.  667,  party  pay- 
ing note  given  for  purchase  money  will  be  subrogated,  and  a  home- 
stead cannot  be  pleaded  to  defeat  his  lien;  Warford  v.  Hankins,  150 
Ind.  494,  50  N.  E.  470,  subrogation  is  not  founded  on  contract,  and 
applies  to  everyone  not  a  volunteer;  Bachal  v.  Smith,  101  Fed.  166, 
party  paying  at  instance  of  debtor  is  not  a  volunteer. 
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Sal)rogatlon  will  not  Follow  Payment  of  Another's  Debt  without 
being  under  any  legal  obligation  to  do  bo,  or  without  being  compelled 
to  in  order  to  preserve  rights  of  property. 

See  notes,  99  Am.  St.  Kep.  527;  23  L.  R.  A.  125. 

Distinguished  in  Whiteselle  v.  Texas  Loan  Agency  (Tex.  Civ.),  27 
S.  W.  314,  allowing  subrogation  to  lender  where  money  loaned  was 
borrowed  for  express  purpose  of  paying  off  the  lien. 

Wbera  Relation  of  Landlord  and  Tenant  is  once  established,  it  at- 
taches to  all  who  may  succeed  tenant,  immediately  or  remotely. 

Approved  in  O'Connor  v.  Dykes  (Tex.  Civ.),  29  S.  W.  921,  following 
rule;  Cobb  v.  Robertson,  99  Tex.  145,  122  Am.  St.  Rep.  609,  86  S.  W. 
248,  where  tenant  assigned  lease  without  consent  of  landlord,  but 
assignee  allowed  to  retain  possession,  paying  rent  to  lessee  who  paid 
to  his  landlord,  possession  of  assignee  was  that  of  owner  for  purposes 
of  limitation;  Mattfeld  v.  Huntington,  17  Tex.  Civ.  720,  43  S.  W.  54, 
continued  possession  for  twenty  years  after  death  of  tenant  by  a 
daughter  continues  relation  of  landlord  and  tenant. 

Wbere  One  Forchased  Land  With  Money  belonging  to  his  children 
and  declared  that  he  held  under  them,  no  limitation  could  run  in 
his  favor. 

Approved  in  Pearce  v.  Dyess,  45  Tex  Civ.  411,  101  8.  W.  550, 
limitations  cannot  be  urged  against  enforcement  of  a  resulting  trust 
until  it  has  been  repudiated.     See  note,  15  L.  R.  A.  (n.  s.)  1193. 

Where  Purchaser  Under  Deed  Reciting  Unpaid  Note  as  considera- 
tion appropriates  trust  funds  belonging  to  children  to  payment  of 
note  at  maturity,  latter  are  subrogated  to  vendoi^s  lien. 

Approved  in  Cadwallader  v.  Lovece,  10  Tex.  Civ.  5,  29  S.  W.  668, 
purchaser  can,  without  wife  joining,  reconvey  to  his  vendor  to  satisfy 
purchase  money  note. 

One  Who,  Though  Nominally  Party  to  Suit,  has  conveyed  his  inter- 
est in  result,  is  competent  to  testify. 

Approved  in  Mayfield  v.  Robinson,  22  Tex.  Civ.  389,  55  S.  W.  401, 
party  filing  disclaimer  may  testify. 

Miscellaneous. — Oury  v.  Saunders,  5  Tex.  Civ.  312,  24  S.  W.  341, 
another  phase  of  same  case. 

77  Tex.  283-286,  19  Am.  St.  Bep.  752,  13  S.  W.  1029,  WILLIAMS  ▼. 
HATKES. 

Judgment  of  Court  of  Competent  Jurisdiction  cannot  be  collaterally 
attacked  unless  record  affirmatively  shows  lack  of  jurisdiction. 

Approved  in  Robinson  v.  Allison,  97  Ala.  604,  12  So.  604,  reaffirm- 
ing rule  J  Plummer  v  M.  D.  Wells  &  Co.,  6  Ind.  Ter.  201,  90  S.  W. 
307,  where  judgment  recited  that  defendant  appeared  in  person,  it 
is  not  collaterally  attackable  in  probate  proceedings  to  compel  its 
allowance  as  claim  against  estate  of  defendant  on  ground  that  de- 
fendant never  served  and  did  not  appear;  Martin  v.  Anderson,  4  Tex. 
Civ.  116,  23  S.  W.  292,  recitals  are  conclusive  on  collateral  attack; 
Brooks  V.  Powell  (Tex.  Civ.),  29  S.  W.  812,  not  allowing  parol  testi- 
mony attacking  jurisdiction  of  justice  of  peace  in  collateral  suit; 
First  Nat.  Bank  v.  Cohen  (Tex.  Civ.),  55  S.  W.  533,  orders  of  court 
entered  during  term  time,  and  purporting  to  have  been  pronounced  in 
open  court,  cannot  be  impeached  by  showing  that  the  judge  was  not 
personally  present  in  court  when  they  were  entered.  See  notes,  19 
Am.  St.  Rep.  808;  21  Am.  St.  Rep.  888;  22  Am.  St.  Rep.  614;  23  Am. 
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St.  Rep.  499;  24  Am.  St.  Bep.  373;  27  Am.  St.  Rep.  859;  37  Am.  St. 
Bep.  66;  52  Am.  St.  Bep.  239;  11  L.  R.  A.  159,  160. 

Evidence  of  Fraud  Aliunde  Record  cannot  be  heard  to  dispute  judg- 
ment on  collateral  attack,  even  where  fraud  is  in  obtaining  jurisdic- 
tion. 

Approved  in  Scudder  v.  Cox,  35  Tex.  Civ.  417,  80  S.  W.  873,  Mad- 
dox  V.  Summerlin,  92  Tex.  486,  49  S.  W.  1034,  Heidenheimer  v.  Loring, 
6  Tex.  Civ.  569,  26  S.  W.  102,  all  reaffirming  rule;  Weeks  v.  McPhail, 
128  N.  C.  133,  38  S.  E.  473,  decree  cannot  be  collaterally  impeached 
on  ground  that  one  recited  as  party  was  not  a  party  or  was  an  infant; 
Whitney  v.  Krapf,  8  Tex.  Civ.  306,  37  8.  W.  844,  when  defendant 
permits  a  judgment  by  default,  it  will  not  be  declared  void  on  col- 
lateral attack  for  mere  irregularities;  Cooper  v.  Mayfield  (Tex.  Civ.), 
57  S.  W.  50,  where  defendant  appeared  in  case  the  judgment  is  not 
subject  to  collateral  attack;  Irwin  v.  Bexar  Co.,  26  Tex.  Civ.  530, 
63  S.  W.  552,  2  Tex.  Ct.  Bep.  864,  admission  of  service  by  publication 
and  judgment  had,  defendant  cannot  plead  fraud  on  collateral  attack 
of  judgment.  See  notes,  23  Am.  St.  Bep.  103;  31  Am.  St.  Bep.  87; 
32  Am.  St.  Bep.  213;  33  Am.  St.  Bep.  576. 

Miscellaneous. — Short  v.  Hepburn,  75  Fed.  115,  miscited  to  the  ef- 
fect that  sheriff  cannot  sell  land,  under  execution  sale,  out  of  his 
county. 

77  Tex.  286-289,  13  S.  W.  1040,  NZSWCOMEB  ▼.  STATE. 

Where  Default  in  Tax  Collector's  Accounts  during  second  term  is 
produced  by  attempt  to  make  good  default  occurring  at  first,  sureties 
on  second  bond  are  entitled  to  have  wrongful  application  of  funds 
corrected. 

Beaffirmed  in  Polk  v.  State,  77  Tex.  290,  13  S.  W.  1041. 

77  Tex.  291-294,  13  S.  W.  1028,  SHERMAN  V.  KAIBEY. 

City  is  Liable  for  Injuries  Caused  by  Dangerous  Condition  of  bridge 
within  its  limits,  which  street  commissioners  might  have  known  by 
exercise  of  proper  diligence. 

Approved  in  Gulf  etc.  By.  v.  Taylor  (Tex.  Civ.),  31  S.  W.  216,  rail- 
way maintaining  bridge  used  by  the  public  is  not  liable  unless  they 
know  that  it  is  out  of  repair,  or  its  condition  was  such  that  it  would 
be  negligence  not  to  know;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ. 
355,  35  S.  W.  351,  city  liable  when,  by  negligence,  it  does  not  furnish 
water  to  extinguish  a  fire. 

A  Verdict  of  Seven  Hundred  Dollars  is  not  excessive  for  permanent 
injury  to  wrist. 

See  note,  11  L.  B.  A.  47. 

77  Tex.  294-295,  13  S.  W.  1042,  BAKER  ▼.  McFABLAND. 

Evidence  Tending  to  Establish  Identity  of  person  need  not  be  con- 
clusive in  order  to  sustain  judgment. 

Approved  in  Allen  v.  Halsted,  39  Tex.  Civ.  329,  87  S.  W.  756,  certi- 
fied copies  of  application  for  pension  with  accompanying  proof  are 
admissible  to  show  applicant  was  party  under  whom  plaintiff  claimed 
as  true  grantee  in  bounty  warrant;  Leland  v.  Eckert,  81  Tex.  229,  16 
S.  W.  898,  evidence  establishing  similarity  of  name  is  ordinarily  proof 
of  identity;  Texas  Land  etc.  Co.  v.  Bridgeman,  1  Tex.  Civ.  386,  21  S. 
W.  143,  similarity  of  spelling  of  name  is  sufficient;  Nehring  v.  Mc- 
Murrian,  94  Tex.  51,  57  S.  W.  945,  declarations  made  during  daily  life 
are  admissible  to  prove  identity. 
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Miscellaneous. — ^Carmlchael  v.  Ballard  (Tex.  Civ.),  31  8.  W.  81, 
cited  to  the  point  that  naked  trespasser  occupying  land  for  less  than 
five  years  cannot  assert  defense  of  stale  demand  against  one  claiming 
possession. 

77  Tex.  295-301,  14  S.  W.  366,  HIU.  ▼.  TAYLOR. 

Court  will  not  Take  Judicial  Notice  that  associate  judge  of  sixth 
judicial  district  of  state  of  Maryland  was  judge  of  superior  court  of 
record  on  date  that  he  made  certificate  of  acknowledgment. 

^Approved  in  Settegast  v.  Charpiot  (Tex.  Civ.),  28  S.  W.  580,  follow- 
ing rule. 

Affidavit  of  Lost  Deed  must  Show  That  Inaotry  was  made  of  ven- 
dees or  their  representatives,  and  exclude  idea  that  plaintiff  may  be 
able  to  produce  original. 

Approved  in  Trimble  v.  Edwards,  84  Tex.  500,  19  S.  W.  773,  affi- 
davit of  loss  and  destruction  is  sufficient  to  introduce  certified  copy; 
Baldwin  v.  Goldfrank,  9  Tex.  Civ.  272,  26  S.  W.  157,  to  introduce 
secondary  evidence,  search  must  be  shown,  in  proper  place,  and  proven 
by  party  last  in  possession. 

77  Tex.  301-308,  13  S.  W.  1037,  FOLTS  v.  FEBGUSOK. 

Plaintiffc  Seeking  to  Avoid  Their  Sale  only  as  to  part  of  land,  on 
ground  of  minority,  need  restore  only  proportional  part  of  considera- 
tion received. 

Approved  in  Dixon  v.  National  Loan  etc.  Co.  (Tex.  Civ.),  40  S.  W. 
544,  subrogating  loan  company  to  extent  of  valid  portion  of  mortgage 
on  homestead. 

Where  Minors  have  Executed  Power  of  Attorney  to  sell  lands  con- 
veyed to  them  subject  to  judgment  lien,  they  cannot  sue  to  avoid  sale 
after  attaining  majority  without  tendering  consideration  received  with 
interest. 

Approved  in  Folts  v.  Ferguson  (Tex.  Civ.),  24  S.  W.  679,  arguendo 
on  subsequent  appeal.  See  notes,  18  Am.  St.  Bep.  692;  26  L.  B.  A. 
182. 

Where  One  County  is  Attached  to  Another  for  "judicial  purposes 
only/'  judgment  of  court  in  third  county  recorded  in  second  county 
fixes  lien  on  property  in  first. 

Limited  in  Henson  v.  Sackville,  2  Tex.  Civ.  419,  21  S.  W.  188,  in 
matters  appertaining  to  jurisdiction  of  district  court. 

Where  Judgment  is  Recorded  in  County  to  which  another  is  attached 
for  "judicial  purposes  only,"  execution  properly  issues  to  sheriff  of 
former. 

Approved  in  Herring  v.  Walker,  3  Tex.  Civ.  618,  22  S.  W.  821,  re- 
cording judgment  to  create  lien  on  land  is  strictly  for  a  judicial  pur- 
pose. 

Miscellaneous. — ^Folts  v.  Ferguson  (Tex.  Civ.),  24  S.  W.  658,  refer- 
ring historically  to  former  appeal  for  more  detailed  statement  of  the 
facts  of  the  case. 

77  Tex.  310-311,  14  a  W.  130,  SHERMAN  v.  WILLIAMS. 

A  Municipal  Corporation  is  Liable  for  Damages  for  personal  injury 
occasioned  by  defective  sidewalk. 

Approved  in  Lenzen  v.  New  Braunfels,  13  Tex,  Civ.  355,  35  S.  W. 
•51,  a  city  undertaking  to  supply  water  for  general  purposes  and  for 
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extinguisliiiig  fire  is  liable  for  property  lost  by  fire  if^  through  negli- 
gejiee,  they  fail  to  supply  water. 

77  Tex.  Sll-316,  14  S.  W.  132,  FLOEGE  v.  WIEDNER. 

Verdict  of  Jury  Finding  Property  Subject  to  Attachment,  based 
upon  conflicting  evidence,  should  not  be  disturbed. 

Approved  in  dissenting  opinion,  Mutual  etc.  Ins.  Co.  v.  Hayward,  88 
Tex.  327,  31  8.  W.  511,  majority  holding  supreme  court  without  juris- 
diction if  evidence  conflicting. 

77  Tez.  316-319,  14  S.  W.  24,  MHOON  v.  CAIN. 

Adverse  Possession,  to  Complete  Title,  must  be  actual,  continued, 
visible,  notorious,  distinct  and  hostile,  and  of  such  character  as  to 
indicate  unmistakably  assertion  of  claim  of  exclusive  ownership. 

Approved  in  Hunter  v.  Maloire,  49  Tex.  Civ.  124,  108  S.  W.  714,  and 
Beall  V.  Evans,  1  Tex.  Civ.  447,  20  S.  W.  946,  both  reaflSrming  rule; 
Wiess  V.  Goodhue,  46  Tex.  Civ.  150,  102  S.  W.  797,  tentative  claim  to 
land,  subject  to  inquiry  as  to  whether  it  is  within  boundaries,  is  not 
adverse;  Lawless  v.  Wright,  39  Tex.  Civ.  29,  86  S.  W.  1041,  where 
school  land  patented  to  plaintiff  twenty  years  after  sale  by  state,  de- 
fendant claiming  by  limitations  could  show  that  during  his  occupancy 
sale  by  state  forfeited  for  nonpayment  and  that  sale  not  reinstated 
till  nine  months  after  forfeiture;  Whitaker  v.  Thayer,  38  Tex.  Civ. 
541,  86  S.  W.  366,  statement  by  possessor  that  he  intended  to  purchase 
from  owner  is  fatal  to  claim  of  adverse  possession  if  made  during 
limitation  period;  Davis  v.  Hurst  (Tex.  Sup.),  14  S.  W.  611,  sustain- 
ing adverse  possession  of  one  who  originally  held  in  subordination; 
Texas  etc.  By.  v.  Wilson,  83  Tex.  157,  18  S.  W.  326,  an  intention  to 
pay  for  land  when  called  upon  precludes  adverse  possession;  Warren 
V.  Fredericks,  83  Tex.  384,  18  S.  W.  752,  a  squatter  who  holds  for  pur- 
pose of  selling  possessory  right  or  getting  title  from  owner  is  not 
holdifig  adverse;  Blum  Land  Co.  v.  Bogers,  11  Tex.  Civ.  185,  32  S.  W. 
713,  and  Schleicher  v.  Gatlin,  85  Tex.  272,  20  S.  W.  121,  holding  land 
believing  it  to  be  vacant  is  not  holding  adverse;  Cartwright  v.  Pipes, 
9  Tex.  Civ.  311,  29  S.  W.  691,  and  Eldridge  v.  Parish,  6  Tex.  Civ.  37, 
25  S.  W.  49,  agreement  to  vacate  for  consideration  stops  running  of 
statute  of  ten  years'  limitation,  and  a  holding  after  that  is  adverse; 
Preston  v.  Hilburn  (Tex.  Civ.),  44  S.  W.  699,  defining  adverse  posses- 
sion under  the  statute;  Daugherty  v.  New  York  etc.  Land  Co.  (Tex. 
Civ.),  61  S.  W.  949,  2  Tex.  Ct.  Bep.  268,  holding  land  as  part  of  a 
particular  survey,  when  in  fact  it  was  not,  is  nevertheless  an  adverse 
holding.  See  notes,  15  L.  B.  A.  (n.  s.)  1186,  1191,  1194,  1198,  1209; 
9  L.  B.  A.  775. 

Distinguished  in  Converse  v.  Binger,  6  Tex.  Civ.  56,  24  S.  W.  707, 
party  holding  under  belief  that  land  is  vacant  holds  adversely  to 
grantee. 

77  Tex.  819-321,  14  S.  W.  130,  EBOHN  v.  HEYK. 

Where  Snit  is  Predicated  upon  express  contract,  evidence  of  implied 
contract  does  not  warrant  recovery. 

Approved  in  Nunn  v.  Townes  (Tex.  Civ.),  23  S.  W.  1118,  Western 
etc.  Tel.  Co.  v.  Smith,  88  Tex.  13,  30  S.  W.  550,  Thornton  v.  Moody 
(Tex.  Civ.),  24  S.  W.  332,  all  following  rule;  dissenting  opinion, 
Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.),  30  S.  W.  940,  majority 
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holdicg  petition  alleging  contract  with  one  telegraph  company  not 
varied  by  proof  that  message  was  delivered  to  another  to  be  trans- 
mitted, and  that  it  forwarded  it  to  the  defendant  company  and  di- 
vided its  toll  with  it. 

77  Tex.  321-324,  14  8.  W.  68,  SOBEBTSON  ▼.  HUNT. 

Actual  Delivery  of  Cattle  is  not  necessary  to  complete  sale;  identifi- 
cation, part  payment,  and  bill  of  sale  stipulating  that  cattle  were  to 
secure  deferred  payment,  is  sufficient. 

Approved  in  Downey  v.  Taylor  (Tex.  Civ.),  48  S.  W.  541,  parol 
agreement  between  mortgagor  and  mortgagee,  for  transfer  of  chattels 
in  payment  of  the  mortgage,  transfers  title  without  specific  delivery. 

Distinguished  in  Tillman  v.  Janks,  4  Tex.  Ap.  Ciy.  245,  15  S.  W. 
40,  holding  purchaser  estopped  from  claiming  possession  where,  know- 
ing seller  to  be  in  failing  circumstances,  he  allows  the  property  to  re- 
main in  his  possession  with  kn6wledge  that  seller  intends  to  sell  whole 
stock  of  goods,  and  wants  the  property  to  aid  in  such  sale. 

77  Tex.  383-336,  14  S.  W.  137,  TAYLOB  V.  TRAVIS  CO. 

Under  General  Laws  of  1884,  Page  22,  district  court  has  no  juris- 
diction on  appeal  from  awards  of  county  commissioners'  court  allow- 
ing damages  incident  to  opening  public  roads. 

Approved  in  Miller  v.  Wilbarger  Co.  (Tex.  Civ.),  26  S.  W.  245,  fol- 
lowing rule;  Karnes  Co.  v.  Ray  (Tex.  Civ.),  57  S.  W.  77,  county  clerk 
certifies  proceedings  of  commissioners  to  county  court. 

On  Appeal  from  Commissioner's  Court  in  road  condemnation  pro- 
ceedings, county  court  has  jurisdiction  irrespective  of  amount  in- 
volved. 

Approved  in  Huggins  v.  Hurt,  23  Tex.  Civ.  406,  56  S.  W.  944,  fol- 
lowing rule. 

Miscellaneous. — Cited  in  Nalle  v.  City  of  Austin,  23  Tex.  Civ.  599, 
56  S.  W.  956,  as  upholding  statute  conferring  jurisdiction  on  county 
court  over  appeals  in  condemnation  suits. 

77  Tex.  326-330,  14  S.  W.  22,  SCHMICE  V.  BATEMAN. 

Contracts  Executed  by  Hnsband,  assuming  to  act  as  agent  for  wife, 
but  which  affect  only  community  property,  are  contracts  of  husband. 

Approved  in  Fairbanks  v.  Simpson  (Tex.  Civ.),  28  S.  W.  129,  fol- 
lowing rule;  Hay  den  Saddlery  etc.  Co.  v.  Bamsay,  14  Tex.  Civ.  190, 
36  S.  W.  597,  and  Purdom  v.  Boyd,  82  Tex.  136,  17  S.  W.  608,  husband 
joining  with  wife  in  conveyance  of  firm  property  believed  to  be 
separate  estate  of  wife  is  a  good  conveyance  as  to  him. 

As  Against  Attaching  Creditor,  Conveyance  by  Debtor  to  his  surety 
as  indemnity,  giving  possession  and  right  of  possession,  is  sufficient  to 
sustain  latter's  averment  of  ownership. 

Approved  in  Willis  v.  Thompson,  85  Tex.  308,  20  S.  W.  157,  reaffirm- 
ing rule;  Cooper  v.  Hiner  (Tex.  Civ.),  36  S.  W.  915,  in  trover  against 
sheriff  for  wrongful  attachment,  proof  of  possession  and  right  to  pos- 
session as  trustee  is  sufficient  to  support  averment  of  ownership; 
Schneider-Davis  Co.  v.  Brown  (Tex.  Civ.),  46  S.  W.  110,  in  suit  to  re- 
cover personally  an  amendment  showing  that  plaintiff  sues  as  trustee 
for  benefit  of  creditors  is  not  a  new  cause  of  action. 

Surety  is  Entitled  to  Protection,  as  against  attaching  creditor,  for 
goods  conveyed  to  indemnify  him  against  loss  arising  under  his  con- 
tract of  suretyship. 
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Approved  in  Merchants'  etc.  Bank  v.  Barker,  8  Tex.  Civ.  334,  28 
8.  W.  698,  reaflSrmiiig  rule;  Martin  v.  Henderson,  9  Tex.  Civ.  134,  28 
8.  W.  696,  and  Hamilton  etc.  Shoe  Co.  v.  Mayo,  8  Tex.  Civ.  168,  27 
8.  W.  782,  trustee  may  «ue  for  conversion  or  value;  Parlin  v.  Hanson, 
21  Tex.  Civ.  403,  53  S.  W.  63,  plaintiff  need  not  plead  acceptance  of 
assignment  by  creditors;  McLaughlin  v.  Carter,  13  Tex.  Civ.  704,  37 
S.  W.  670,  a  surety  may  accept  trust  for  surety  of  assignor. 

Explained  in  Bell  v.  Palo  Pinto  Co.  (Tex.  Civ.),  29  S.  W.  929,  holding 
that  article  5,  section  8  of  the  constitution  of  1891  did  not  change  the 
rule. 

Miscellaneous.— Parlin  v.  Hanson,  21  Tex.  Civ.  404,  53  S.  W.  64, 
cited  to  effect  that  defects  in  petition  may  be  cured  by  allegations  in 
answer. 

77  Toe  336-338,  14  B.  W.  69,  EITTRELL  ▼.  BLUM. 

Assignmeait  for  Orediton  Made  by  Only  One  Partner  is  void  and 
can  be  valid  as  against  attaching  creditor  only  from  date  of  ratifica- 
tion by  other  partners. 

Beaffirmed  in  Wetzel  v.  Simon,  87  Tex.  415,  28  S.  W.  944. 

PartnersMp  Batiflcatlon  of  Assignment  for  Creditors  made  by  one 
partner  cannot  relate  back  so  as  ^o  defeat  rights  of  intervening  at- 
taching creditors. 

Beaffirmed  in  Keating  Implement  etc.  Co.  v.  Terre  Haute  etc.  Co., 
11  Tex.  Civ.  220,  32  S.  W.  557. 

Declaration  by  Partner  Batifylng  Assignment  after  attachment 
that  deed  was  made  under  his  instructions  cannot  defeat  rights  ac- 
quired under  attachment. 

Approved  in  McGuffin  v.  Sowell,  1  Tex.  Civ.  191,  20  S.  W.  872,  as- 
signment of  personalty  of  firm  under  parol  authority  of  partner  is 
valid;  Cohen  v.  Oliver,  9  Tex.  Civ.  37,  29  S.  W.  82,  verbal  authority 
may  be  given  to  mortgage  personalty. 

77  Tex.  338-342,  14  S.  W.  335,  BUBT  ▼.  PABKEB  CO. 

Representations  Made  by  Bank  to  Secure  Payment  of  debt  due  from 
contractor  cannot  affect  subcontractors  who  have  not  filed  notice  of 
their  claims. 

Approved  in  Herring  etc.  Co.  v.  Kroeger,  23  Tex.  Civ.  674,  57  S.  W. 
981,  lien  cannot  be  had  if  no  notice  has  been  served  on  county. 

laiability  of  Owner  is  Ltmlted  to  Amount  of  Debt  due  original  con- 
tractor in  hands  of  owner  at  time  notice  of  claim. 

Disapproved  in  Allen  v.  Bedward,  10  Haw.  156,  lien  provided  by 
.statute  in  favor  of  subcontractor  or  materialman  is  not  limited  to 
amount  payable  under  original  contract  to  principal  contractor. 

77  Tex.  342-345,  14  S.  W.  136,  BUTLEB  v.  BROWN. 

Omission  to  State  in  Certificate  of  acknowledgment  that  grantor 
executed  deed  for  ''purposes''  expressed  therein  does  not  affect  legality 
of  certificate. 

Approved  in  Stephens  v.  Motl,  81  Tex.  119,  16  S.  W.  731,  reaffirming 
rule;  McOaughey  v.  American  Nat.  Bank,  41  Tex.  Civ.  200,  92  8.  W. 
1009,  attestation  by  notary  that  party  making  homestead  designation 
personally  appeared  before  him  and  made  oath  to  facts  stated  in 
designation,  followed  by  its  filing  and  recordation,  is  sufficient  ac- 
knowledgment; Arnall  v.  Newcom,  29  Tex.  Civ.  623,  69  S.  W.  93,  up- 
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hol-ding  sufficiency  of  wife's  separate  acknowledgment  reciting  that 
she  declared  she  had  willingly  signed,  sealed  and  delivered  same  of 
own  free  will,  without  fear  or  compulsion  on  part  of  husband  and  that 
she  did  not  wish  to  "retract"  it;  Durst  v.  Daugherty,  81  Tex.  653,  17 
S.  W.  389,  clerical  error  will  not  vitiate  certificate;  Johnson  v.  Thomp- 
son, 92  Tex.  361,  50  S.  W.  1057,  recital  in  acknowledgment  that  deed 
was  "explained"  to  grantor  is  compliance  with  statute  requiring  it  to- 
be  "fully  explained."     See  note,  108  Am.  St.  Eep.  564. 

Distinguished  in  Eork  v.  Shields,  16  Tex.  Civ.  642,  42  S.  W.  1033, 
omission  of  a  word  is  defective. 

Affidavit  of  Loss  of  Original  Deed  which  has  been  duly  recorded  ifr 
sufficient  to  warrant  introduction  of  copies. 

Cited  in  Williamson  v.  Work,  33  Tex.  Civ.  371,  77  S.  W.  267,  follow- 
ing rule.    See  note,  35  Am.  St.  Bep.  767. 

77  Tex.  345-347,  14  S.  W.  66,  OSTBOM  ▼.  SAN  ANTONIO. 

Title  by  Limitation  to  a  Street  Could  not  be  Acquired  after  July  4, 
1887,  but  prior  thereto  the  rule  was  different. 

Approved  in  City  of  San  Antonio  v.  Bowley,  48  Tex.  Civ.  379,  106 
S.  W.  754,  applying  rule.  See  notes,  87  Am.  St.  Eep.  776;  26  L.  B.  A. 
460;  18  L.  B.  A.  148,  150;  11  L.  B.  A.  56. 

77  Tex.  34&-351,  14  S.  W.  65,  NEESE  v.  BILEY. 

Vendor's  Lien  Note  Stipulating  for  Attorney's  Fees  is  lien  in  hands 
of  indorsee  without  recourse,  both  for  amount  of  note  and  attorney's 
fees. 

Approved  in  Tinsley  v.  Moore  (Tex.  Civ.),  25  S.  W.  149,  Masterson 
V.  Burnett  (Tex.  Civ.),  37  S.  W.  988,  Bozman  v.  Masterson  (Tex. 
Civ.),  45  S.  W.  758,  In  re  Boche,  101  Fed.  959,  all  reaffirming  rule; 
Walters  v.  Texas  Bldg.  etc.  Assn.,  8  Tex.  Civ.  506,  29  S.  W.  54^  home- 
stead cannot  be  encumbered  for  attorney's  fees. 

Lien  Secured  by  Note  is  Incident  of  Debt  and  passes  with  transfer 
of  note. 

Beaffirmed  in  Smith  v.  Mills,  145  Ind.  339,  43  N.  E.  566. 

As  Between  Parties  to  Note,  note  itself  is  sufficient  evidence  of  fact 
of  vendor's  lien  recited  therein. 

Eeaffijmed  in  Garrett  v.  Interstate  Bank,  79  Tex.  135,  15  S.  W.  225. 

77  Tex.  351-356,  14  S.  W.  134,  RANDALL  v.  GILL. 

Course  Prevails  Over  Distance  Where  Such  Calls  cannot  be  recon- 
ciled. 

Reaffirmed  in  Rand  v.  Cartwright,  82  Tex.  404,  18  S.  W.  797.  See 
note,  129  Am.  St.  Rep.  999. 

Surveyor  cannot  Express  Opinion  as  to  What  Lines  were  actually 
run;  he  can  only  testify  to  facts  as  he  found  them  to  exist  on  ground. 

Approved  in  Beast  v.  Donald,  84  Tex.  651,  19  S.  W.  796,  Bugbee 
Land  etc.  Co.  v.  Brents  (Tex.  Civ.),  31  S.  W.  695,  both  following  rule; 
Aransas  Pass  etc.  Co.  v.  Flippen  (Tex.  Civ.),  29  S.  W.  813,  surveyor 
cannot  give  his  opinion  that  the  surveys  were  not  made  on  the  ground; 
Pulcher  v.  White  (Tex.  Civ.),  48  S.  W.  881,  opinion  of  surveyors  as 
to  how  they  would  locate  surveys  in  controversy  is  inadmissible,  since 
it  involves  question  of  law. 

Charge  Oiving  Undue  Prominence  to  Parts  of  Testimony  is  calcu- 
lated to  mislead  jury  and  erroneous. 
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Approved  in  McKeen  v.  James  (Tex.  Civ.),  23  S.  W.  463,  Norwood 
V.  Alamo  etc.  Ins.  Co.,  13  Tex.  Civ.  480,  35  S.  W.  719,  both  reaffirm- 
ing rale;  Farnandes  v.  Schiermann,  23  Tex.  Civ.  345,  55  S.  W.  379, 
applying  rule  to  charge  singling  out  testimony  of  particular  wit- 
ness and  making  right  to  recover  dependent  on  truth  of  his  evidence; 
Blum  V.  Bowman,  66  Fed.  886,  undue  prominence  in  charge  should  not 
be  given  a  call. 

77  Tez.  356-361,  19  Am.  St.  Bep.  756,  U  S.  W.  26,  GUIiF  ETC.  BY. 
V.  McWHIBTEB. 

If  Aecldent  Occun  from  Two  Canses,  both  due  to  negligence  of  dif- 
ferent persons,  but  together  the  efficient  cause,  all  persons  whose  acts 
contributed  are  liable. 

Approved  in  Gulf  etc.  By.  v.  Godair,  3  Terx.  Civ.  517,  22  S.  W.  779, 
Forth  Worth  etc.  By.  v.  Bell,  5  Tex.  Civ.  30,  23  S.  W.  923,  Galveston 
etc.  By.  V.  Croskell,  6  Tex.  Civ.  170,  25  8.  W.  491,  all  reaffirming  rule; 
Galveston  etc.  By.  Co.  v.  Vollrath,  40  Tex.  Civ.  50,  89  8.  W.  281,  ap- 
plying rule  where  accident  would  not  have  occurred  if  railroad  had 
had  proper  lookout,  or  if  street-car  had  stopped  before  crossing  as  re- 
quired by  ordinance;  American  Cotton  Co.  v.  Simmons,  39  Tex.  Civ. 
194,  87  8.  W.  843,  applying  rule  where  servant  injured  through  neg- 
ligence of  foreman  employed  by  two  defendants  though  relations  of 
foreman  and  master  and  servant  created  by  different  contracts  and 
circumstances;  Kansas  City  etc.  Co.  v.  Binkley,  45  Tex.  Civ.  107,  99 
S.  W.  183,  both  railway  and  smelter  liable  where  latter  maintained 
pipe  over  track  so  low  that  it  knocked  switchman  from  top  of  car; 
Shelton  v.  Northern  Texas  Traction  Co.,  32  Tex.  Civ.  509,  75  S.  W. 
339,  applying  rule  where  street  railway  and  railroad  crossing  both 
defective;  Houston  etc.  By.  Co.  v.  White,  23  Tex.  Civ.  287,  56  S.  W. 
208,  where  negligence  of  switchman  concurs  with  that  of  switch-gang 
foreman  in  causing  death,  railroad  liable  though  death  would  not 
have  resulted  but  for  such  concurring  negligence;  Missouri  etc.  By. 
Co.  V.  Harrison  (Tex.  Civ.),  77  8.  W.  1037,  holding  carrier  running 
excursion  train  over  connecting  Une  liable  for  negligently  furnish- 
ing unwarmed  car,  though  damage  occurs  on  line  of  connecting  line 
which  is  also  negligent  in  failing  to  inspect  car;  St.  Louis  etc.  By.  v. 
McClain,  80  Tex.  96,  15  S.  W.  792,  where  engineers  did  not  know  of 
cracked  wheel  but  knew  of  other  defects,  .company  is  liable;  Western 
etc.  Tel.  Co.  v.  Hoffman,  80  Tex.  424,  26  Am.  St.  Bep.  761,  15  S.  W.  1048, 
Douglas  V.  Central  Texas  etc.  By.  (Tex.  Civ.),  26  S.  W.  893,  both  hold- 
ing negligence  of  parents  cannot  be  interposed  as  a  defense  to  bar 
recovery  for  benefit  of  the  child;  Galveston  etc.  By.  v.  Croskell,  6  Tex. 
Civ.  163,  25  8.  W.  488,  there  is  a  joint  and  several  liability;  Gulf  etc. 
By.  V.  Johnson  (Tex.  Civ.),  51  S.  W.  532,  negligence  of  parents  in 
allowing  child  in  cradle  in  parents'  yard  cannot  be  imputed  to  child 
in  suit  for  injuries  caused  by  sparks  from  passing  locomotive.  See 
notes,  20  Am.  St.  Bep.  461;  20  Am.  St.  Bep.  658;  23  Am.  St.  Bep. 
197;  24  Am.  St.  Bep.  616;  30  Am.  St.  Bep.  312;  31  Am.  St.  Bep.  21; 

36  Am.  St.  Bep.  845;   54  Am.  St.  Bep.   266;   72  Am.  St.  Bep.  397; 
77  Am.  St.  Bep.  87;  17  L.  B.  A.  35. 

Negligence  of  OUldren  of  Years  of  Discretion  in  putting  in  motion 
unlocked  turntable,  whereby  child  of  tender  years  was  injured,  will 
not  excuse  railway  company's  negligence  in  leaving  turntable  un- 
locked. 
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Approved  in  Daniels  v.  New  York  etc.  R.  R.,  154  Mass.  351,  26  Am. 
St.  Rep.  255,  28  N.  E.  284,  13  L.  R.  A.  248,  reaffirming  rule;  Chicago 
etc.  R.  Co.  V.  Fox,  38  Ind.  App.  279,  70  N.  E.  85,  holding  railroad 
liable  for  injuries  to  child  playing  on  unlocked  turntable;  Chicago 
etc.  R.  Co.  V.  Krayenbuhl,  65  Neb.  900,  91  N.  W.  881,  59  L.  R.  A.  920, 
discussing  liability  of  railroad  for  injuries  to  child  playing  on  turn- 
table; Edington  v.  Burlington  etc.  Ry.  Co.,  116  Iowa,  433,  90  N.  W. 
103,  57  L.  R.  A.  561,  holding  railroad  liable  for  injuries  to  small  child 
playing  on  turntable  in  unfenced  lot  near  road;  Eads  v.  Marshall 
(Tex.  Civ.),  29  S.  W.  171,  fact  that  horse  became  frightened  because 
of  passing  locomotive  will  not  excuse  negligence  of  city  in  failing  to 
maintain  guard-rails  on  bridge.  See  notes,  22  Am.  St.  Rep.  174;  49 
Am.  St.  Rep.  418;  110  Am.  St.  Rep.  284;  23  L.  R.  A.  (n.  s.)  252;  21 
L.  R.  A.  81;  14  L.  R.  A.  783;  10  L.  R.  A.  654. 

Denied  in  Wheeling  etc.  R.  R.  Co.  v.  Harvey,  77  Ohio,  244,  122  Am. 
St.  Rep.  503,  83  N.  E.  09,  19  L.  R.  A.  (n.  s.)  1136,  holding  railroad 
not  liable  to  trespassing  child  who  is  injured  while  playing  with  un- 
locked turntable  without  its  knowledge  or  consent. 

Intelligence  of  Child  mnst  be  Considered  in  determining  whether  it 
was  guilty  of  contributory  negligence 

Cited  in  St.  Louis  etc.  Ry.  Co.  v.  Bolton,  36  Tex.  Civ.  89,  81  S.  W. 
124,  holding  child  of  eleven  years  not  contributorily  negligent  in  fail- 
ing to  jump  from  trestle  on  approach  of  train.  See  notes,  20  Am.  St. 
Rep.  368;  36  Am.  St.  Rep.  835;  41  Am.  St.  Rep.  792;  49  Am.  St.  Rep. 
410. 

That  Turntable  was  of  Such  Weight  that  child  of  tender  years 
could  not  move  it  does  not  relieve  railway  company  of  charge  of  neg- 
ligence in  leaving  it  unfastened. 

Approved  in  Missouri  etc.  Ry.  v.  Edwards  (Tex.  Civ.),  32  S.  W. 
816,  arguendo  while  holding  railway  not  liable  for  injury  to  child 
from  falling  off  pile  of  lumber,  if  in  piling  it  company  had  used  rea- 
sonable care,  although  it  might  have  been  dangerous  to  children 
climbing  thereon. 

It  is  the  Province  of  the  Jury  to  determine  whether  negligence 
existed. 

See  note,  15  L.  R.  A.  332. 

77  Tex.  362-365,  14  S.  W.  70,  HAYWOBTH  v.  BOQAN. 

"Actual  Disbursement"  Does  not  Signify  with  any  more  certainty 
act  of  paying  out  money  than  does  disbursement. 

Approved  in  Talbert  v.  Barbour,  16  Tex,  Civ.  63,  40  S.  W.  187,  filing 
of  brief  is  a  waiver  of  defect  in  citation  in  error. 

77  Tex.  365-366,  14  S.  W.  388,  BX7BCHABD  v.  CAVINS. 

Writ  of  Error  Bond  Signed  by  Firm  or  Surety  is  not  sufficient;  it 
cannot  bind  any  member  except  one  signing  it,  and  court  cannot  re- 
sort to  extrinsic  evidence  to  ascertain  that  fact. 

Approved  in  Olive  v.  Morgan,  8  Tex.  Civ.  656,  28  S.  W.  573,  in- 
dividual has  no  authority  to  bind  firm  as  guarantor  or  surety. 

77  Tex.  366-367,  14  S.  W.  388,  MEADE  V.  BABTLETT. 

Where  All  Defendants  Do  not  Appeal  and  interests  of  those  ap- 
pealing are  adverse  to  others,  appeal  bond  should  be  payable  to  latter 
and  to  plaintiffs. 
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Beaffirmed  in  Terry  v.  Cutler  (Tex.  Civ.),  21  8.  W.  726;  Grant  v. 
Collins,  5  Tex.  Civ.  46,  23  S.  W.  995;  Bauer  v.  Adkin»  (Tex.  Civ.),  28 
8,  W.  1011;  Snow  v.  Eastham  (Tex.  Civ.),  46  8.  W.  866. 

In  Complicated  Cases,  Parties  Appealing,  to  be  safe,  should  give 
bond  payable  to  all  parties  who  do  not  appeal. 

Approved  in  Futeh  v.  Palmer,  11  Tex.  Civ.  193,  32  8.  W.  566,  appeal 
bond  made  payable  to  all  parties  and  one  not  a  party  is  sufficient. 

77  Tex.  867-438,  12  S.  W.  988,  13  8.  W.  619,  GALVESTON  ETC.  BT. 
▼.  STATE. 

Section  2,  Article  7  of  the  Constitution  contemplated  that  all  exist- 
ing lawful  claims  should  be  surveyed  from  whole  body  of  unsurveyed 
public  domain,  and  that  alternate  surveys  for  corporations,  pre-emp- 
tions, and  school  land,  should  be  so  surveyed  until  specified  amount 
had  been  set  aside  for  university  and  capitol. 

Beaflirmed  in  Hogue  v.  Baker,  92  Tex.  62,  45  8.  W.  1005. 

IiegisUture  is  Bonnd,  XTnder  Constitation,  to  recognize  school  fund's 
claim  to  half  of  land  remaining  after  satisfaction  of  rights  enumer- 
ated in  constitution. 

Approved  in  Von  Rosenberg  v.  Cuellar,  80  Tex.  255,  16  8.  W.  59, 
surveys  become  forfeited  if  certificate  not  returned  to  land  office 
within  time  prescribed. 

ConstitntiQn  Did  not  Apinropriate  or  Intend  to  Provide  for  appro- 
priation of  one-half  of  whole  public  domain  and  in  addition  thereto 
one-half  of  railroad's  alternate  sections,  to  school  fund;  nor  did  it  in- 
tend to  so  provide  as  to  full  one-half  of  then  unappropriated  lands. 

Reaffirmed  in  Schley  v.  Maddox  (Tex.  Civ.),  22  8.  W.  999. 

Constitation  Having  Left  Division  of  Public  Domain  to  legislature, 
except  as  it  specifically  provided  otherwise,  it  will  be  conclusively 
presumed  that  school  fund  acquired,  through  such  division,  all  land 
to  which  it  was  entitled. 

Approved  in  Ex  parte  M*Cabe,  46  Fed.  378,  12  L.  R.  A.  589,  con- 
temporaneous and  uniform  interpretation  is  entitled  to  weight  in  coii- 
stmction  of  law. 

Miscellaneous.— Cited  in  Brady  v.  Brooks,  99  Tex.  376,  89  S.  W. 
1055,  as  recognizing  right  of  attorney  general  to  sue  to  recover  lands 
for  state;  Waters-Pierce  Oil  Co.  v.  State,  47  Tex.  Civ.  178,  103  S.  W. 
846,  referring  to  statement  in  dissenting  opinion  as  to  importance  of 
keeping  purpose  of  lawmakers  in  view  when  construing  law. 

77  Tex.  438-447,  14  S.  W.  138,  BUZABD  V.  McANTJLTT. 

It  is  Proper  to  Charge  Submitting  Issue  as  to  whether  defendants 
sued  as  partners  were  in  fact  such  at  time  contract  declared  on  was 
executed  by  one  of  them. 

Approved  in  Worsham  v.  Vignal,  14  Tex.  Civ.  332,  37  8.  W.  20, 
instance  of  a  joint  ownership  and  not  a  partnership. 

Pleadings  of  Party  in  One  Suit  are  Admissible  in  evidence  against 
him  in  another,  subject,  however,  to  rebuttal  or  explanation. 

Approved  in  Booth  v.  Lenox,  45  Fla.  202,  34  S.  W.  569,  applyin;? 
rule  in  partition;  International  etc.  Ry.  v.  Mulliken,  10  Tex.  Civ.  665, 
32  8.  W.  153,  pleading  signed  by  attorney  who  admits  that  party 
never  made  statement  therein  is  inadmissible. 

Pleadings  of  Party  in  One  Suit  are  Admissible  against  him  as  dec- 
larations in  another  suit  only  when  signed  by  him  or  when  it  is 
shown  that  attorney  had  authority  to  admit  facts  pleaded. 
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Approved  in  Overand  v.  Menczer,  83  Tex.  127,  18  S.  W.  303,  re- 
affirming rule;  Pennsylvania  R.  R.  Co.  v.  Rogers,  52  W.  Va.  468,  44 
S.  E.  307,  applying  rule  in  prohibition  to  restrain  justice  of  peace 
from  proceeding  in  action  when  subject  matter  alleged  to  be  beyond 
his  territorial  jurisdiction;  Hast  v.  Piedmont  etc.  R.  Co.,  52  W.  Va. 
407,  44  S.  E.  159,  oral  evidence,  by  railroad  in  defense  of  action  by 
lot  owner  for  damages  resulting  from  taking  of  street  for  track,  that 
railroad  had  dedicated  street  on  its  own  land  in  lieu  of  street  taken, 
does  not  estop  company  from  denying  dedication  in  other  suits;  dis- 
senting opinion  in  Barrett  v.  Peatherstone,  89  Tex.  580,  35  S.  W.  17, 
majority  holding  pleadings  admissible  against  pleader  though  super- 
seded by  amendment. 

Witness  cannot  be  Contradicted  by  Evidence  consisting  of  mere 
opinions  of  witnesses  testifying  as  experts  to  genuineness  of  signa- 
ture. 
•  Cited  in  note,  75  Am.  St.  Rep.  477. 

Photographic  Copy  cannot  be  Used  for  Purpose  of  proving  signa- 
ture by  comparison,  where  it  i»  not  shown  how  copy  was  taken  or 
that  it  is  exact  reproduction  of  original,  or  that  original  could  not 
be  produced. 

Approved  in  Grooms  v.  State,  40  Tex.  Cr.  329,  50  S.  W.  372,  photo- 
graphic copies  must  be  shown  to  be  accurate  before  they  are  admis- 
sible. See  notes,  24  Am.  St.  Rep.  756;  63  L.  R.  A.  439;  35  L.  R.  A. 
803,  8U.' 

77  Tex.  448-452,  14  S.  W.  141,  LAGOW  V.  GLOVER. 

Paper  is  not  Admissible  in  Evidence  as  will  until  shown  to  have 
been  probated  as  such. 

Reaffirmed  in  Horton  v.  Garrison,  1  Tex.  Civ.  34,  20  S.  W.  774; 
Mullaly  V.  Noyes  (Tex.  Civ.),  26  S.  W.  145. 

Acquiescence  in  or  Recognition  of  Particular  Line  afford»  strong 
presumption  that  such  line  is  correct  boundary,  which  presumption  is 
strengthened  by  lapse  of  time. 

Approved  in  Koenigheim  v.  Sherwood,  79  Tex.  512,  16  S.  W.  25, 
rule  not  applicable  where  party  had  no  interest  in  the  land  at  time 
of  survey.    See  note,  22  Am.  St.  Rep.  35. 

77  Tex.  452-455,  14  S.  W.  149,  FERNANDEZ  V.  CASET. 

Constructive  Service  Against  Resident  Temporarily  Absent  from 
state  will  support  personal  judgment  against  him. 

Cited  in  notes,  29  Am.  St.  Rep.  855;  53  Am.  St.  Rep.  189;  16  L.  R. 
A.  233. 

Where  Suit  is  Against  Partnership  and  Citation  is  issued  against 
individual  partners,  but  neither  served,  if  judgment  is  rendered 
against  firm  after  service  by  publication  it  will  be  presumed  that 
citation  was  against  individual  partners  and  judgment  will  bind 
partners  served. 

Approved  in  Blumenthal  v.  Youngblood,  24  Tex.  Civ.  268,  59  S.  W. 
291,  personal  judgment  cannot  be  bad  against  partner  not  served. 

Where  Injunction  Staying  the  Collection  of  a  Judgment  is  dis- 
solved, it  is  proper  to  award  ten  per  cent  on  the  amount  of  the  en- 
joined judgment  and  costs  against  the  sureties;  but  it  is  improper  to 
award  judgment  for  the  amount  of  the  judgment  debt  which  had 
been  stayed. 

Approved  in  Bailey  v.  Boyd«^tun  (Tex.  Civ.),  33  S.  W.  2S4,  Robert- 
son V.  Schneider,  1  Tex.  Civ.  409,  20  S.  W.  1129,  both  holding  when 
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one  not  a  party  to  a  judgment  enjoins  sale  of  property  thereunder  it 
is  not  proper,  upon  dissolution,  to  recover  against  principal  and  sure- 
ties the  amount  of  judgment  unpaid  without  allegation  of  damage  or 
iBJury  resulting  from  injunction. 

Rule  changed  by  statute  in  Appleton  v.  Draughn,  11  Tex.  Civ.  90, 
32  S.  W.  47,  but  approved  in  case  at  bar. 

77  Tex.  455-464,  19  Am.  St.  Bep.  761,  14  8.  W.  440,  FBOST  v.  WOLF. 

Errcmeons  Admission  of  Notarial  Copy  is  rendered  harmless  by  in- 
troduction of  examined  copy  of  original  conveyance  with  proof  of 
execution. 

Cited  in  notes,  45  Am.  St.  Rep.  871;  5  L.  R.  A.  (n.  s.)  944. 

Although  Prior  to  Law  Dispensing  with  necessity  for  seal,  unsealed 
deed  did  not  pasa  legal  title,  yet  it  was  sufficient  to  convey  equitable 
title. 

Reaffirmed  in  Garrett  v.  Belmont  Land  Co.,  94  Tenn.  479,  29  S.  W. 
730.  Approved  in  Scott  v.  Jenkins,  46  Pla.  528,  35  So.  105,  arguendo. 
See  notes,  31  Am.  St.  Rep.  28,-  39  Am.  St.  Rep.  554;  46  Am.  St.  Rep. 
719;  114  Am.  St.  Rep.  335. 

While  at  Law  Deed  Made  to  or  by  Partnership  in  firm  name,  with- 
out giving  full  name  of  either  partner,  will  not  pass  title,  such  is  not 
rule  in  equity. 

Approved  in  Blum  Land  Co.  v.  Dunlap,  4  Tex.  Civ.  317,  23  S.  W. 
474,  Williams  v.  Meyer  (Tex.  Civ.),  64  S.  W.  69,  2  Tex.  Ct.  Rep.  781, 
and  McGahan  v.  Bank  of  Rondout,  156  U.  S.  233,  15  Sup.  Ct.  Rep. 
351,  39  L.  407,  all  reaffirming  rule;  Harris  v.  Bryson,  34  Tex.  Civ. 
534,  80  S.  W.  106,  deed  by  partnership  as  such  supports  limitation 
under  five  year  statute;  Schwab  Clothing  Co.  v.  Claunch  (Tex.  Civ.), 
29  S.  W.  922,  deed  of  trust  by  one  member  of  partnership  creates 
valid  lien  on  the  land;  Huey  v.  Fish,  15  Tex.  Civ.  460,  40  S.  W.  31, 
partner  of  nontrading  firm  cannot  mortgage  partnership  assets  where 
partner  is  accessible  and  contrary  to  his  wishes;  Barnet  v.  Houston, 
18  Tex.  Civ.  138,  44  S.  W.  692,  one  partner  may  convey  with  consent 
of  other  to  secure  partnership  indebtedness  without  use  of  firm  name 
or  joint  names;  Keller  v.  Smith,  20  Tex.  Civ.  316,  49  S.  W.  264,  one 
partner  in  full  charge  of  firm  affairs  may  in  absence  of  fraud  execute 
a  deed  of  trust  to  firm  creditors  without  assent  of  copartners;  Young 
V.  Thrasher,  115  Mo.  231,  21  S.  W.  1106,  and  Rovelsky  v.  Brown,  92 
Ala.  528,  25  Am.  St.  Rep.  89,  9  So.  184,  when  firm  is  dealing  in  real 
estate  one  partner's  bond  for  title  is  valid;  Dunlap  v.  Green,  60  Fed. 
247,  deed  made  to  a  partnership  in  firm  name  is  good  in  equity  and 
one  holding  through  grantee  of  the  firm  gets  good  title.  See  notes, 
21  Am.  St.  Rep.  901;  48  Am.  St.  Rep.  65,  74;  111  Am.  St.  Rep.  813; 
28  L.  R.  A.  93,  101;  27  L.  R.  A.  460,  479. 

Distinguished  in  Vineyard  v.  O'Connor  (Tex.  Civ.),  35  S.  W.  1085, 
instance  where  deed  was  held  void  for  failure  to  properly  name  a 
grantee  therein. 

Where  More  Than  Thirty  Tears  have  Elapsed  since  execution  of 
deed  by  partner,  his  authority  will  be  presumed. 

Reaffirmed  in  Patten  v.  Herring,  9  Tex.  Civ.  649,  29  S.  W.  392. 
Approved  in  Hyde  v.  McFaddin,  140  Fed.  443,  applying  rule  to  deed 
executed  in  1836,  by  attorney  in  fact  conveying  land  in  Texas.  See 
note,  107  Am.  St.  Rep.  937. 
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If  Realty  Stands  in  the  Name  of  a  firm,  one  partner  maj,  in  that 
name,  convej  at  least  an  equitable  title  thereto,  if  he  has  authority 
or  if  his  act  is  ratified. 

See  note,  27  L.  R.  A.  475. 

The  Execution  of  an  Instnunent  may  be  shown  by  proving  the 
handwriting  of  the  witnesses. 
See  note,  35  L.  R.  A.  326,  334. 

Title  by  Quitclaim  Deed  is  Sufficient  to  Bar  Adverse  Claimants 
after  lapse  of  statutory  period. 

Approved  in  Culmell  v.  Borroum,  13  Tex.  Civ.  464,  35  S.  W.  944, 
party  claiming  under  quitclaim  held  only  to  extent  of  interest  of  his 
grantee  at  time  of  conveyance. 

Equitable  Rule  That  Priority  of  Time  Gives  Better  Title  applies 
only  where  equities  are  equal. 

Cited  in  note,  50  Am.  St.  Rep.  716. 

Equity  Aids  the  Vigilant,  and  not  Those  Who  Slumber  on  their 
rights. 

Approved  in  Abemathy  v.  Stone,  81  Tex.  435,  16  S.  W.  1104,  re- 
affirming rule;  Howard  v.  Stubblefield,  79  Tex.  4,  14  S.  W.  1045,  after 
nineteen  years  a  demand  is  stale;  Rankin  v.  Busby  (Tex.  Civ.),  25 
S.  W.  679,  suit  to  enforce  performance  of  executory  contract  to  con- 
vey land  when  located  under  the  certificate  must  be  commenced 
within  ten  years  after  repudiation;  Clifton  v.  Armstrong  (Tex.  Civ.), 
54  S.  W.  614,  where  surviving  husband  purchases  land  in  his  own 
name  with  community  funds  and  refuses  to  recognize  claims  of  other 
heirs,  limitation  commences  from  such'  purchase.  See  note,  23  Am. 
tit.  Rep.  148. 

77  Tex.  464-467,  14  S.  W.  365,  GAAL  V.  TOWNSEND. 

AU  Parties  Charged  With  Performance  of  Duty  sought  to  be  com- 
pelled by  mandamus  should  be  made  parties  defendant. 

Approved  in  City  of  Austin  v.  Cahill,  99  Tex.  190,  88  S.  W.  548, 
where  city  holds  fund  in  trust  for  bondholders,  latter  not  necessary 
parties  to  mandamus  at  suit  of  relator  who  proceeds  in  opposition  to 
trust;  Kimberly  v.  Morris,  10  Tex.  Civ.  599,  31  S.  W.  813,  any  voter 
may  have  mandamus  to  compel  county  commissioners  to  call  an  elec- 
tion.   See  note,  105  Am.  St.  Rep.  125. 

Distinguished  in  City  of  San  Antonio  v.  Routledge,  46  Tex.  Civ. 
210,  102  S.  W.  765,  in  mandamus  to  compel  city  to  pay  judgment,  city 
alone  is  necessary  party  defendant. 

XTnder  Constitution,  Article  16,  Section  40,  a  person  holding  any  of 
offices  named  therein  may  hold  other  office. 
See  notes,  86  Am.  St.  Rep.  59;  11  L.  R.  A.  613. 

77  Tex.  467-471,  14  S.  W.  146,  ELLIOTT  V.  LONG. 

Deed  of  Trust  Covering  Certain  Number  of  Cattle  in  herd  contain- 
ing larger  number  is  sufficient  to  permit  of  further  identification 
after  sale  expressly  excepting  cattle  covered  by  deed  of  trust. 

Approved  in  Avery  v.  Popper,  179  U.  S.  315,  21  Sup.  Ct.  Rep.  97, 
45  L.  207,  reaffirming  rule;  Oxsheer  v.  Watt,  91  Tex.  128,  66  Am.  St. 
Rep.  868,  41  S.  W.  468,  applying  principle  to  case  of  chattel  mortgage 
on  fifty  mares  of  a  certain  brand  in  herd  of  three  hundred. 
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77  Tez.  471-478,  14  a  W.  248,  BBOWN  v.  SNEED. 

Exception  in  Statute  of  Limitation  in  Favor  of  State  in  suits  for 
land  does  not  raise  presumption  that  statute  was  intended  to  apply 
to  other  suits. 

Approved  in  Delta  Co.  v.  Blackburn,  100  Tex.  57,  93  S.  W.  422, 
limitations  do  not  run  against  county  as  trustee  of  school  funds; 
Waters-Pierce  Oil  Co.  v.  State  of  Texas,  48  Tex.  Civ.  186,  106  S. 
W.  929,  actions  to  recover  penalties  under  anti-trust  acts  are  not 
barred  by  limitations;  Johnson  v.  Llano  Co.,  15  Tex.  Civ.  423,  39 
S.  W.  996,  county  suing  to  recover  land  not  devoted  to  public  use  is 
not  exempt  from  statute.    See  note,  101  Am.  St.  Hep.  166. 

Liabilities  of  Sureties  on  Official  Bond  cannot  be  increased  by  im- 
position of  extra  duties  not  germane  to  office  at  time  bond  was  ex- 
ecuted. 

Approved  in  Henderson  Co.  v.  Bichardson,  15  Tex.  Civ.  701,  40  S. 
W.  39,  bondsman  of  a  judge  is  only  liable  for  money  which  came  into 
his  hands  in  official  capacity.     See  note,  91  Am.  St.  Bcp.  503,  504. 

77  Tex.  478-482,  14  B.  W.  148,  SCtTBLOCK  v.  GULF  ETC.  BT. 

Statute  Authorizing  Writ  of  Gamislunent  must  be  strictly  con- 
strued, and  party  attempting  to  avail  himself  of  that  remedy  must 
closely  follow  statute. 

Approved  in  Sullivan  v.  King  (Tex.  Civ.),  80  S.  W.  1049,  Booth 
T.  Denike,  65  Fed.  45,  both  reaffirming  rule;  HoUoway  Seed  Co.  v. 
City  Nat.  Bank  (Tex.  Civ.),  47  S.  W.  80,  an  affidavit  stating  any  one 
of  the  three  statutory  grounds  for  the  writ  of  garnishment  is  suffi- 
cient. 

77  Tez.  482-484,  14  S.  W.  148,  SCHOLES  V.  HUQHES. 

"Where  Contractor's  Claim  so  Describes  Premises  as  to  ensble  per- 
son familiar  with  locality  to  identify  them  with  reasonable  certainty, 
it  will  be  sufficient  to  fix  lien. 

Approved  in  Houston  v.  Meyers,  88  Tex.  129,  30  S.  W.  913,  Drexel 
V.  Bichards,  50  Neb.  511,  70  N.  W.  24,  both  reaffirming  rule.  See 
note,  13  L.  B.  A.  704. 

Description  of  Premises  upon  Which  Lien  is  sought  to  be  estab- 
lished, as  ''brick  city  hall  building  to  be  erected  in  city  of  Hillsboro," 
held  sufficient. 

Approved  in  Powers  Lumber  Co.  v:  Wade,  15  Tex.  Civ.  298,  39  8. 
W.  160,  and  Collier  v.  Betterton,  8  Tex.  Civ.  484,  29  S.  W.  492,  two- 
story  frame  building  on  lots  2  and  3,  block  121,  Oak  Cliff,  Dallas  Co., 
Tex.,  is  sufficient  description;  Churchill  v.  Bielstein,  9  Tex.  Civ.  449, 
29  S.  W.  394,  where  the  lien  sought  to  be  acquired  was  for  repair, 
**their  lot  on  Bamona  St.,"  is  sufficient  description;  Mills  v.  Paul 
(Tex.  Civ.),  30  S.  W.  562,  holding  description  of  premises  as  the 
"Grand  Central  Hotel,  in  the  city  of  El  Paso,  Tex.,"  sufficient;  Owens 
V.  Hord,  14  Tex.  Civ.  544,  37  S.  W.  1095,  it  is  sufficient  if  land  de- 
scribed by  metes  and  bounds  and  lien  claimed  on  said  house,  barns, 
and  fence,  and  upon  said  land;  Goodrich  Lumber  Co.  v.  Davie,  13 
Mont.  81,  82,  32  Pac.  283,  lot  described  as  lot  14  will  not  sustain  lien 
for  material  furnished  for  building  for  lot  13;  McHugh  v.  Slack,  11 
Wash.  374,  39  Pac.  675,  number  of  lot  and  block  is  sufficient.  See 
note,  35  L.  B.  A.  142. 
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Distinguished  in  Herring  etc.  Co.  v.  Kroeger,  23  Tex.  Civ.  674,  57 
S.  W.  981,  a  public  building  is  not  subject  to  lien,  at  least  without 
notice. 

77  Tex.  484-487,  14  S.  W.  150,  OBEAGEB  V.  DOUGLASS. 

Ooort  may,  Under  Proper  Begulations  and  Safeguards,  allow  amend- 
ments of  certificates  and  indorsements  connected  with  return  of  depo- 
sition. 

Approved  in  Price  v.  Horton,  4  Tex.  Civ.  528,  23  S.  W.  502,  depo- 
sition withdrawn  to  perfect  certificate  by  leave  of  court  and  without 
objection  of  counsel  cannot  be  suppressed  when  offered  again  because 
withdrawal  was  unauthorized;  Wallace  v.  Byers,  14  Tex.  Civ.  578,  38 
S.  W.  229,  formal  defects  in  certificate  to  deposition  may  be  cor- 
rected; Oriental  v.  Barclay,  16  Tex.  Civ.  206,  41  S.  W.  122,  court  may 
allow  clerk  to  place  seal  upon  commission  as  it  is  a  mere  irregularity. 

Where,  on  Appeal,  Evidence  Appears  Insufficient  to  support  re- 
covery by  appellee,  judgment  will  be  reversed  and  cause  dismissed. 

Beafiirmed  in  Stanley  v.  Schwalby,  162  U.  S.  282,  16  Sup.  Ct.  Bep. 
765,  40  L.  970. 

77  Tex.  487-489,  14  S.  W.  147,  ATCOOK  ▼.  TRAMMELL. 

Pact  That  Deed  from  Payor  of  vendor's  lien  note  misdescribes  land 
will  not  preclude  proof  that  note  was  in  fact  given  for  land  conveyed 
by  such  deed. 

Approved  in  Busby  v.  Bush,  79  Tex.  661,  15  S.  W.  610,  plaintiff  is 
competent  witness  to  prove  identity  of  land;  Willard  v.  Cleveland, 
14  Tex.  Civ.  559,  38  S.  W.  223,  parol  evidence  is  admissible  to  prove 
identity  of  land. 

77  Tex.  490-492,  14  S.  W.  127,  OUBBIE  v.  GUNTER. 

Court  Need  not  Charge  upon  Issue  Made  by  Pleadings  unless  there 
is  evidence  upon  it. 

Reaffirmed  in  Pullman  Palace  Car  Co.  v.  Fowler,  6  Tex.  Civ.  762,  27 
S.  W.  271. 

Failure  to  Charge  upon  Issue  will  not  be  Ground  for  reversal  un- 
less called  to  attention  of  court  below  by  request  for  additional  in- 
structions. 

Followed  in  Shilling  v.  ShilUng  (Tex.  Civ.),  35  S.  W.  420. 

77  Tex.  492-494,  14  S.  W.  25,  TATE  V.  WTATT. 

In  Suit  to  Quiet  Title  Wliere  Defendant  Pleads  not  Guilty  and  dis- 
claims at  same  time,  judgment  for  plaintiff  granting  relief  asked  and 
allowing  defendant  costs  is  correct. 

Approved  in  Herring  v.  Swain,  84  Tex.  525,  19  S.  W.  774,  plaintiff 
is  entitled  to  judgment  for  the  land;  Wardlow  v.  Harmon  (Tex.  Civ.), 
45  S.  W.  829,  where,  in  suit  in  form  of  trespass  to  try  title,  defend- 
ant disclaims  as  to  portion  beyond  certain  boundary  line,  the  suit  be- 
comes one  to  establish  boundary  line,  and  plaintiff  need  not  prove 
superior  title. 

77  Tex.  494-498,  14  8.  W.  158,  GULF  ETC.  BT.  V.  HUDSON. 

Question  Whether  any  Pence  Would  have  Checked  stampeded  cattle 
is  properly  excluded  in  suit  against  railway  for  injury  to  stock  as 
result  of  failure  to  fence  road. 
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Cited  in  International  etc.  By.  Co.  v.  Eichmond,  28  Tex.  Civ.  515, 
67  S.  W.  1031,  following  rule;  Port  Worth  etc.  By.  Co.  v.  Swan,  97 
Tex.  339,  341,  78  8.  W.  921,  where  right  of  way  not  fenced  at  point 
where  mule  strays  on  to  track,  railroad  is  liable  for  killing  it.  See 
notes,  22  Am.  St.  Eep.  148;  28  Am.  St.  Eep.  766;  9  L.  B.  A.  (n.  s.) 
362;  21  L.  B.  A.  724. 

Oonrt  Properly  Befnses  to  Repeat  Oharge,  or  to  charge  upon  issues 
not  made  by  evidence. 

Approved  in  Paris  etc.  By.  v.  Nesbitt,  11  Tex.  Civ.  610,  33  S.  W. 
281,  where  evidence  conflicting,  it  is  error  to  charge  on  burden  of 
proof. 

In  Action  Against  Bailroad  for  Killing  Stock  straying  on  unf enced 
track,  ordinary  care  on  part  of  employees  is  no  defense. 

Approved  in  Houston  etc.  By.  Co.  v.  Hollingsworth,  29  Tex.  Civ. 
311,  68  S.  W.  727,  where  mules  trespassed  on  right  of  way  and  were 
killed,  burden  is  on  plaintiff  to  show  negligence  of  railway  employees 
in  killing  them. 

77  Tex.  49S-601,  19  Am.  St.  Bep.  769,  14  S.  W.  364,  FBEEMAN  v. 
HAWKINS. 

Where  It  Does  not  Appear  upon  Wliicli  of  Two  Issues  decision  was 
made,  and  there  are  two  grounds  of  defense,  admission  of  incom- 
petent evidence  on  one  issue,  without  which  finding  could  not  have 
been  bad,  is  ground  for  reversal. 

Approved  in  Minor  v.  Lumpkin  (Tex.  Civ.),  29  S.  W.  801,  follow- 
ing rule;  Minor  v.  Lumpkin  (Tex.  Civ.),  29  S.  W.  799,  arguendo. 

Jad.gment  upon  Constructive  Service  against  Mary  E.  Robinson  will 
not  bind  Mary  £.  Freeman,  although  former  was  maiden  name  of  de- 
fendant. 

Approved  in  Watt  v.  Parlin  &  Orendorff  Co.,  44  Tex.  Civ.  441,  98 
S.  W.  429,  writ  of  sequestration  issued  against  J.  M.  Peters  will  not 
bind  M.  J.  Peters;  Fields  v.  Eust,  36  Tex.  Civ.  352,  82  S.  W.  332, 
where  Mrs.  B.  obtained  judgment  against  A.  and  afterward  she  mar- 
ried, and  A.  in  bankruptcy  schedule  named  her  as  Mrs.  B.,  with  ad- 
dress unknown,  discharge  in  bankruptcy  no  bar  to  her  debt;  D'Autre- 
mont  V.  Anderson  Iron  Co.,  104  Minn.  170,  124  Am.  St.  Eep.  615,  116 
N.  W.  359,  17  L.  B.  A.  (n.  s.)  236,  publication  of  summons  in  suit 
directed  to  ''Geo.  H.  Leslie"  does  not  confer  jurisdiction  over  rights 
of  "Geo.  W.  Leslie";  Missouri  etc.  By.  v.  Fulmore  (Tex.  Civ.),  26  S. 
W.  239,  there  can  be  no  judgment  against  railroad  company,  not  made 
a  party  to  the  suit,  although  it  may  be  liable  under  the  statute  as 
successor  of  another  railroad;  Wofford  v.  Booker,  10  Tex.  Civ.  174, 
30  S.  W.  68,  injunction  will  lie  to  prevent  execution  sale  of  land 
owned  by  a  party  who  was  not  a  party  to  suit.  See  notes,  129  Am. 
bt.  Eep.  149;  124  Am.  St.  Eep.  623;  121  Am.  St.  Eep.  445;  19  L.  B. 
A.  (n.  s.)  984. 

Distinguished  in  Jones  v.  Kohler,  137  Ind.  532,  15  Am.  St.  Eep.  217, 
37  X.  £.  400,  where  party  designated  by  only  name  she  was  known  by. 

77  Tex.  501-505,  14  B,  W.  153,  ZADICK  V.  SCHAFEB. 

Wliere  Petitioner  States  Facts  Constituting  His  Cause  of  action  and 
amount  of  claim,  prayer  for  general  relief  entitles  him  to  partial  re- 
lief, according  as  he  proves  his  case. 
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Approved  in  Kempner  v.  Ivory  (Tex.  Civ.),  29  S.  W.  539,  under 
general  prayer  in  suit  to  enjoin  execution  sale,  court  may  allow  sale, 
but  require  it  to  be  made  in  subrogation  to  plaintiff's  lien. 

77  Tex.  505-508,  14  S.  W.  151,  ALLEN  v.  KOEPSEL. 

Where  Issue  is  as  to  Whether  Biver,  or  slough  taken  for  river  by 
mistake,  was  boundary  line  as  made  by  surveyor,  where  original  field- 
notes  show  call  for  river,  but  meanders  conforming  to  slough,  issue  is 
properly  submitted  to  jury. 

Approved  in  Lumpkin  v.  Draper  (Tex.  Sup.),  18  S.  W.  1061,  the 
original  ''footsteps"  of  the  surveyor  may  be  shown,  although,  in  draft- 
ing the  field-notes,  he  began  at  a  different  corner  than  actually  done 
on  the  ground;  Burnett  v.  Powell,  6  Tex.  Civ.  41,  25  S.  W.  1031, 
natural  or  artificial  objects,  course,  distance,  may  be  ruled  upon  to 
establish  locations;  Shelton  v.  Bone  (Tex.  Civ.),  26  S.  W.  225,  call  in 
the  deed  made  through  mistake  must  yield  to  the  actual  survey  as 
made  on  the  ground;  dissenting  opinion  in  Sanborn  v.  Gunter,  84  Tex. 
298,  20  S.  W.  79,  majority  rule  holding  actual  surveys  by  which  land 
granted  by  the  state  shall  be  specially  described  and  distinguished. 

77  Tex.  508-512,  14  S.  W.  157,  NEWTON  v.  NEWTON. 

Article  2248  of  the  Revised  Statutes,  making  exceptions  to  article 
2248,  removing  disability  of  parties  to  testify,  does  not  contemplate 
legatees  or  devisees  where  it  excepts  "heirs  or  legal  representatives.*' 

Approved  in  Emerson  v.  Scott,  39  Tex.  Civ.  68,  87  S.  W.  370,  In- 
gersol  V.  McWillie,  9  Tex.  Civ.  550,  30  S.  W.  58,  Campbell  v.  Barrera 
(Tex.  Civ.),  32  S.  W.  725,  Caffey  v.  Caffey,  12  Tex.  Civ.  621,  35  S. 
W.  741,  all  reaffirming  rule;  Shelley  v.  Nolen,  39  Tex.  Civ.  313,  88 
S.  W.  530,  in  suit  by  bankruptcy  trustee  to  recover  property  con- 
veyed through  bankrupt's  wife  to  defraud  creditors,  witness  not  party 
may  testify  to  conversations  with  wife,  since  deceased;  Neitch  v.  Hill- 
man,  29  Tex.  Civ.  545,  69  S.  W.  494,  in  action  by  heirs  on  note  to 
their  deceased  ancestor,  testimony  by  defendant  makers  as  to  settle- 
ment of  accounts  between  them  and  deceased  and  as  to  payment  in 
wood  is  inadmissible;  Mitchell  v.  Mitchell,  80  Tex.  Ill,  15  S.  W.  707, 
statute  does  not  apply  to  heirs  when  called  by  opposite  party;  Woot- 
ters  V.  Hale,  83  Tex.  564,  19  S.  W.  134,  in  suit  to  recover  land  given 
by  parol  by  father  to  son,  son  is  a  competent  witness;  Bennett  v. 
Virginia  Ranch  etc.  Co.,  1  Tex.  Civ.  323,  21  S.  W.  127,  filing  of  dis- 
claimer does  not  render  party  competent;  Curtis  v.  Wilson,  2  Tex. 
Civ.  649,  21  S.  W.  788,  statute  does  not  extend  to  action  by  or  against 
legatees;  Gurley  v.  Clarkson  (Tex.  Civ.),  30  S.  W.  361,  not  allowing 
testimony  of  widow  in  action  by  her  as  representative  of  the  com- 
munity estate;  Paddock  v.  Lewis,  13  Tex.  Civ.  266,  35  S.  W.  320,  de- 
cedent's wife  is  incompetent  to  testify  in  action  brought  by  executor 
for  conversion  of  estate;  Harris  v.  Warlick  (Tex.  Civ.),  42  S.  W.  358, 
widow  suing  in  her  own  right  does  not  come  within  the  exceptions 
of  the  rule;  Lumkins  v.  Coates  (Tex.  Civ.),  42  S.  W.  582,  instance 
where  widow  was  allowed  to  testify  respecting  ownership  of  certain 
lands,  an  interest  to  which  had  been  held  by  her  deceased  husband; 
Gibony  v.  Hutcheson,  20  Tex.  Civ.  584,  50  8.  W.  650,  and  Clark  y. 
Clark,  21  Tex.  Civ.  375,  51  S.  W.  339,  exception  does  not  run  to  lega- 
tees; Wilmurth  v.  Tompkins,  22  Tex.  Civ.  88,  53  S.  W.  834,  a  widow 
without  qualifying  as  survivor  of  community  is  a  competent  witness; 
St.  John  v.  Lofland,  5  N.  Dak.  146,  64  N.  W.  932,  party  is  a  com- 
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pctent  witness  to  prove  payment  to  deceased  administrator  in  action 
by  said  administrator's  successor.  See  notes,  24  Am.  St.  Rep.  663; 
35  Am.  St.  Rep.  365. 

Under  Revised  Statutes,  Article  4488,  all  written  instruments  im- 
port consideration. 

Approved  in  Fort  Worth  etc.  Ry.  v.  Wilson,  3  Tex.  Civ.  586,  24  S. 
W.  688,  reaffirming  rule;  Gutta  Percha  etc.  Co.  v^  City  of  Cleburne, 
102  Tex.  38,  112  S.  W.  1048,  burden  of  proof  is  upon  defendant  claim- 
ing failure  of  consideration;  Phoenix  Ins.  Co.  v.  Hague  (Tex.  Civ.), 
34  S.  W.  655,  excluding  evidence  of  nonpayment  of  premium  of  in- 
surance policy,  where  policy  recited  payment  thereof;  Hogue  v.  Will- 
iamson, 85  Tex.  554,  34  Am.  St.  Rep.  824,  22  S.  W.  580,  20  L.  R.  A. 
481,  promissory  note  may  be  made  payable  in  any  currency;  Mc- 
Camant  v.  Roberts  (Tex.  Civ.),  25  S.  W.  734,  holding  that  recitals  of 
mortgage  as  to  its  consideration  are  proof  thereof;  Gulf  etc.  Ry.  v. 
Winton,  7  Tex.  Civ.  59,  26  S.  W.  771,  rule  does  not  apply  where 
instrument  shows  affirmatively  to  be  executed  without  consideration; 
Missouri  etc.  Ry.  v.  Pennington  (Tex.  Civ.),  32  S.  W.  707,  burden  of 
proof  as  to  want  of  consideration  for  written  contract  releasing  dam- 
ages for  delay  in  furnishing  stock-cars  is  on  plaintiff;  Gulf  etc.  Ry. 
V.  Hughes  (Tex.  Civ.),  31  S.  W.  412,  Texas  etc.  Ry.  v.  Klepper  (Tex. 
Civ.),  24  S.  W.  567,  both  holding  reduction  from  regular  freight  rate 
sufficient  consideration  to  uphold  requirement  for  damage  suit  to  be 
brought  within  limited  time. 

Consideratioii  of  Written  Instmment  can  be  impeached  only  by 
sworn  plea;  such  plea  merely  puts  question  in  issue  and  does  not 
shift  burden  of  proof. 

Approved  in  Burnett  v.  Hunger,  23  Tex.  Civ.  279,  56  S.  W.  103,  and 
Hogue  V.  Williamson  (Tex.  Civ.),  22  S.  W.  763,  both  following  rule; 
First  Nat.  Bank  v.  McGinty,  29  Tex.  Civ.  541,  69  S.  W.  495,  where 
defendant  pleaded  failure  of  consideration  and  another  defense,  but 
put  in  no  evidence  in  support  of  former  plea,  error  to  refuse  charge 
withdrawing  such  issue  from  jury;  Mulberger  v.  Morgan  (Tex.  Civ.), 
47  S.  W.  379,  holder  of  note  suing  under  written  indorsement  pur^ 
porting  to  be  before  maturity  is  presumed  a  holder  for  value;  War>, 
ren  v.  Gentry,  21  Tex.  Civ.  152,  50  S.  W.  1026,  a  release  in  writing  im« 
ports  a  consideration  and  can  be  impeached  only  by  a  sworn  plea. 

Where  There  was  Originally  Valuable  Consideration  for  note,  it 
cannot  be  defeated  by  parol  evidence  of  agreement  to  demand  pay- 
ment only  on  certain  contingency. 

Approved  in  Ablowich  v.  Greenville  Nat.  Bank,  22  Tex.  Civ.  274, 
54  8.  W.  795,  parol  evidence  not  admissible  to  prove  a  note  given 
for  a  certain  sum  for  legal  service,  should  be  less  if  maker  was  not 
indicted. 

Miscellaneous. — Newton  v.  Newton  (Tex.  Civ.),  25  S,  W.  160,  re- 
ferring historically  to  former  appeal. 

77  Tex.  512-514,  14  8.  W.  156,  POSEY  V.  BASS. 

Extension  of  Oorporate  Town  Limits  so  as  to  embrace  rural  home- 
stead, and  laying  out  of  contiguous  lands  into  streets  and  blocks,  can- 
not change  character  of  such  homestead. 

Approved  in  Laughheimer  v.  Saunders  (Tex.  Civ.),  73  S.  W.  1135, 
Neeley  v.  Case  (Tex.  Civ.),  32  S.  W.  786,  Wilder  v.  McConnell,  91  Tex. 
604,  45  S.  W.  147,  Paris  Ex.  Bank  v.  Hulen,  21  Tex,  Civ.  291,  52  S.  W. 
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281,  Saunders  v.  Lanham  (Tex.  Civ.),  57  S.  W.  70,  all  reaffirming  rule; 
Williams  v.  Willis,  84  Tex.  400,  19  S.  W.  684,  it  is  not  necessary  that 
town  should  be  incorporated;  Wilder  v.  McConnell,  91  Tex.  603,  45 
S.  W.  147,  whether  or  not  the  town  is  incorporated  is  not  the  con- 
trolling influence;  Watkins  etc.  Mortgage  Co.  v.  Abbott,  14  Tex.  Civ. 
450,  37  S.  W.  253,  if  town  not  laid  out  at  time  of  designation,  subse- 
quent change  cannot  affect  homestead;  Atkinson  v.  Phares,  20  Tex. 
Civ.  152,  49  S.  W.  654,  platting  of  a  portion  into  lots  and  blocks  and 
recording  same  cannot  change  character. 

Distinguished  in  Lauchheimer  v.  Saunders,  97  Tex.  141,  76  S.  W. 
751,  where  town  grew  about  residence  and  nine  acres  of  former  rural 
homestead,  its  character  changed  to  urban  homestead;  Mikael  v. 
Equitable  Securities  Co.,  32  Tex.  Civ.  186,  74  S.  W.  69,  tract  in  small 
place  consisting  of  half  dozen  residences,  couple  of  stores  and  school, 
and  which  was  not  incorporated  nor  laid  off  into  blocks  or  lots,  is 
urban  homestead;  Lauchheimer  v.  Saunders,  27  Tex.  Civ.  486,  65  S.  W. 
501,  3  Tex.  Ct.  Bep.  472,  homestead  right  must  be  tested  by  condition 
of  the  right  at  time  adverse  parties  attempted  to  acquire  and  fix 
their  lien. 

That  Owner  of  Boral  Homestead  bas  Place  of  Business  in  town, 
which  he  owns,  cannot  affect  character  of  homestead. 

Approved  in  Pridgen  v.  Warn,  79  Tex.  592,  15  S.  W.  560,  and  Will- 
iams v.  Willis,  84  Tex.  401,  19  S.  W.  684,  owner  residing  in  rural 
homestead  cannot  have  urban  place  of  business  protected;  Foust  v. 
Sanger,  13  Tex.  Civ.  413,  35  S.  W.  405,  homestead  must  either  be 
urban  or  rural. 

77  Tex.  516-517,  14  S.  W.  153,  LLANO  COXTNTY  V.  MOOSE. 

County  Treasurer  is  Entitled  to  Oommissions  though  county  court 
cashed  bonds  and  deposited  proceeds  in  bank  and  drew  out  money. 

Approved  in  Presidio  County  v.  Walker,  29  Tex.  Civ.  613,  69  S.  W. 
99,  county  treasurer  is  entitled  to  commission  on  money-  from  sale 
of  refunding  bonds,  though  money  directly  paid  by  purchaser  to  owner 
of  old  bonds  by  direction  of  county  judge. 

77  Tex.  517-526,  19  Am.  St.  Bep.  772,  14  S.  W.  168,  BANKEBS'  ETC. 
MUTUAL  ETC.  ASSN.  V.  STAPP. 

Issuance  of  Mutual  Benefit  Association  Certificate  on  credit  is  valid, 
notwithstanding  provision  in  certificate  that  it  shall  be  of  no  effect 
unless  membership  fee  is  paid. 

Approved  in  Gaut  v.  Supreme  Council  A.  L.  H.  (Tenn.),  64  S.  W. 
1074,  agreement  by  member  to  abide  by  by-laws  does  not  give  asso- 
ciation power  to  reduce  amount  of  policy  after  premiums  paid  for  a 
number  of  years.  See  notes,  19  Am.  St.  Eep.  386;  20  Am.  St.  Rep. 
170;  20  Am.  St.  Rep.  425;  20  Am.  St.  Rep.  760;  21  Am.  St.  Rep.  202; 
25  Am.  St.  Rep.  241;  25  Am.  St.  Rep.  264;  25  Am.  St.  Rep. -643;  27 
Am.  St.  Rep.  891;  29  Am.  St.  Rep.  323;  30  Am.  St.  Rep.  421;  30  Am. 
St.  Rep.  684;  31  Am.  St.  Rep.  463;  35  Am.  St.  Rep.  809,  814;  41  Am. 
St.  Rep.  64;  41  Am.  St.  Rep.  885;  43  Am.  St.  Rep.  89;  43  Am.  St.  Rep. 
711;  44  Am.  St.  Rep.  409;  45  Am.  St.  Rep  24;  52  Am.  St.  Rep.  84; 
52  Am.  St.  Rep.  543,  544,  545,  555,  559,  561,  562,  563,  564,  567,  568,  573, 
574,  575,  577,  578;  54  Am.  St.  Rep.  538;  13  L.  R.  A.  (n.  s.)  836. 

Assessment  may  be  Paid  After  Death  of  Holder  of  mutual  benefit 
certificate  if  within  time  limited  in  notice. 
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Approved  in  Modern  Woodmen  v.  Jameson,  48  Kan.  722,  30  Pac. 
461,  instance  where  member  retained  membership  because  of  failure 
to  get  suspension  notice;  Modern  Woodmen  v.  Jameson,  49  Kan.  678, 
31  Pac.  734,  payment,  if  with  time,  after  death  will  effect  restora- 
tion.    Bee  note,  14  L.  R.  A.  283. 

Miscellaneous. — Cited  in  National  Council  of  the  Knights  and  Ladies 
of  Security  v.  Phillips,  63  Kan.  807,  66  Pac.  1013,  association  for 
mutual  benefit  of  members  and  to  provide  fund  by  contribution  of 
stated  dues  for  payment  of  death  benefits  is  not  benevolent  associa- 
tion within  tax  exemption  laws. 

77  Tex.  526-^30,  14  8.  W.  165,  TUFTS  V.  LAWRENCE. 

Where  Contract  of  Sale  is  for  Article  not  in  Existence  at  time,  but 
which  is  to  be  manufactured  or  grown,  no  property  passes  to  vendee 
until  completed  thing  is  either  actually  delivered  or  set  aside  and  ap- 
propriated to  and  accepted  by  him. 

Approved  in  Kimball  v.  Deere,  108  Iowa,  685,  77  N.  W.  1044,  re- 
affirming rule;  International  etc.  Ry.  v.  Ogburn,  26  Tex.  Civ.  222, 
63  S.  W.  1074,  2  Tex.  Ct.  Rep.  530,  when  ties  have  been  inspected 
by  railroad  inspector,  there  has  been  a  designation  and  title  has 
passed;  Pauly  Jail  Bldg.  etc.  Co.  v.  Hemphill  Co.,  62  Fed.  703,  when 
party  is  to  appoint  an  inspector  to  be  approved,  he  cannot  plead  in 
mitigation  of  damages  that  inspector  was  incompetent. 

Where  Vendee  of  Thing  to  be  Manufactured  revokes  order,  vendor 
has  no  right  to  complete  it  and  sue  for  price;  remedy  is  for  breach 
of  contract,  with  recovery  limited  to  difference  between  contract 
price  and  condition  article  was  in  at  time  of  breach. 

Approved  in  Barker  &  Stewart  Lumber  Co.  v.  Edward  Hines  Lum- 
ber Co.,  137  Fed.  309,  Somka  v.  Chatham,  2  Tex.  Civ.  315,  21  S.  W. 
949,  Tufts  V.  Stuart  (Tex.  Civ.),  23  S.  W.  835,  Whitaker  v.  Zeihme 
(Tex.  Civ.),  61  S.  W.  501,  2  Tex.  Ct.  Rep.  164,  all  reaffirming  rule; 
Adler  v.  Kiber,  5  Tex.  Civ.  417,  27  S.  W.  24,  measure  of  damages  is 
difference  between  contract  price  and  market  price  at  time  and  place 
of  delivery.     See  note,  94  Am.  St.  Rep.  123. 

IHstinguished  in  Southern  etc.  Oil  Co.  v.  Heflin,  99  Fed.  348,  where 
several  articles  are  manufactured  out  of  one  material,  and  work  has 
to  proceed  for  balance  of  contracts  in  other  articles. 

77  Tex.  630-644,  19  Am.  St.  Bep.  792,  14  S.  W.  164,  9  L.  B.  A.  146, 
AZJT  v.  BADAM. 

What  Constitutes  Trademark  is  Question  of  Law  for  court;  whether 
trademark  has  been  so  constituted,  and  if  so,  whether  there  has  been 
infringement,  are  ordinarily  questions  of  fact  for  jury. 

Cited  in  notes,  23  Am.  St.  Rep.  229;  24  Am.  St.  Rep.  579;  40  Am. 
St.  Rep.  631;  49  L.  R.  A.  147;  11  L.  R.  A.  ^50. 

Words  "Microbe  Killer,"  Used  In  Ordinary  Sense,  cannot  constitute 
trademark. 

Reaffirmed  in  Radam  v.  Capital  Microbe  etc.  Co.,  81  Tex.  129,  132, 
26  Am.  St.  Rep.  787,  790,  16  S.  W.  992,  993.  Approved  in  Trinidad 
Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.,  163  Fed.  980,  983,  word 
**ruberoid"  cannot  be  appropriated  as  trademark  for  roofing  material. 
See  notes,  85  Am.  St.  Rep.  98;  22  L.  R.  A.  790. 

Where  Label  Used  by  Plaintiff  and  Defendant  are  so  entirely  dis- 
similar that  person  of  ordinary  prudence  could  not  be  deceived  by 
defendant's  label,  there  can  be  no  recovery  for  fraudulent  imitation. 
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Approved  in  Radam  v.  Capital  Microbe  etc.  Co.,  81  Tex.  133,  26 
Am.  St.  Rep.  790,  791,  16  S.  W.  993,  if  design  was  not  calculated  to 
deceive  ordinary  purchaser,  there  has  been  no  infringement;  Good- 
man V.  Bohls,  3  Tex.  Civ.  191,  22  S.  W.  15,  the  similarity  need  only 
be  such  as  would  mislead  an  ordinary  person;  Sterling  etc.  Co.  v. 
Eureka  etc.  Mfg.  Co.,  70  Fed.  707,  instance  of  dissimilarity  prevent- 
ing a  recovery.    See  notes,  23  Am.  St.  Rep.  545;  26  Am.  St.  Rep.  793. 

77  Tez.  544-647,  14  S.  W.  162,  BCABTIN  ▼.  OOBB. 

Judgment  Rendered  upon  OonBtrnctlve  Service  against  nonresident 
in  attachment  suit  binds  only  property  attached. 

Approved  in  Pool  v.  Lamon  (Tex.  Civ.),  28  S.  W.  365,  following 
rule  in  partition  suit  where  land  was  partly  owned  by  unknown  per- 
sons.   See  notes,  24  Am.  St.  Rep.  218;  16  L.  R.  A.  231. 

Explained  in  Ward  v.  Green  (Tex.  Civ.),  28  S.  W.  576,  while  fol- 
lowing rule.  Distinguished  in  Evans  v.  Breneman  (Tex.  Civ.),  46  S. 
W.  81,  rule  not  applicable  where  the  parties  voluntarily  appeared  and 
contested  the  matter  of  jurisdiction. 

77  Tez.  555-557,  14  B.  W.  163,  GRAVES  ▼.  FIRST  NAT.  BANK. 

Plea  In  Abatement  is  Insufficient  as  Basis  for  judgment,  unless  sup- 
ported by  evidence. 

Reaffirmed  in  Callender  etc.  Co.  v.  Short,  34  Tex.  Civ.  366,  78  S.  W. 
367,  and  Hopson  v.  Caswell,  13  Tex.  Civ.  495,  36  S.  W.  313. 

Distinguished  in  Callhan  v.  Pemberton  (Tex.  Civ.),  38  S.  W.  228, 
fact  that  defendant  in  attachment,  before  citation  was  served,  filed 
plea  of  privilege  of  being  sued  in  another  county,  does  not  make  a 
voluntary  appearance. 

Makers  of  Note  for  Amount  Within  Jurisdiction  of  justice  court  are 
amenable  to  court  of  precinct  of  payer  sued  as  indorser  with  such 
makers. 

Approved  in  Turner  v.  Brooks,  2  Tex.  Civ.  455,  21  S.  W.  405,  stat- 
ute allowing  suit  in  place  of  residence  of  one  of  several  defendants 
makes  no  distinction  between  primary  and  secondary  liability. 

Mere  Production  of  Note  Sued  upon  is  sufficient  to  sustain  judg- 
ment for  plaintiff. 

See  note,  17  L.  R.  A.  326. 

77  Tex.  557-560, 14  8.  W.  166,  WHITMAN  V.  HAYWOOD. 

Declarations  Made  by  Owners  Since  Deceased,  as  to  identity  of  tree 
called  for  in  their  adjoining  surveys,  are  admissible  in  later  suit  to 
settle  dispute  as  to  dividing  line. 

Cited  in  Goodson  v.  Fitzgerald,  40  Tex.  Civ.  628,  90  S.  W.  902, 
admitting  declarations  made  by  original  grantee  since  deceased  long 
prior  to  suit  as  to  his  boundary  lines.     See  note,  22  Am.  St.  Rep.  35. 

Oertifled  Copy  of  Probate  by  Court  of  Competent  Jurisdiction  is 
conclusive  as  to  probate;  it  cannot  be  shown  on  collateral  attack  to 
have  been  irregular  or  unauthorized. 

Approved  in  Halbert  v.  De  Bode  (Tex.  Civ.),  28  S.  W.  59,  Driggs 
,  V.  Grantham  (Tex.  Civ.),  41  S.  W.  411,  both  following  rule;  Salmon 
V.  Huff,  9  Tex.  Civ.  167,  28  S.  W.  1045,  presumptions  are  in  favor 
of  the  probate  jurisdiction;  Chicago  etc.  Trust  Co.  v.  Brown,  183 
111.  47,  53  N.  £.  634,  47  L.  R.  A.  798,  probate  jurisdiction  is  not  sub- 
ject to  collateral  attack. 
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77  Tex.  560-565, 19  Am.  St.  Bep.  795, 14  8.  W.  171,  INTEBNATIONAL 
£T0.  BT.  V.  PBINOE. 

Wliere  PaBsenger  was  Injured  Wliile  Biding  on  Hand-car  at  request 
of  employee  acting  under  direction  of  trainmaster,  it  is  proper  to  sub- 
mit to  jury  question  whether  trainmaster  having  charge  of  division 
had  authority  to  direct  use  of  car  for  purpose  in  question. 

Cited  in  Louisville  etc.  R.  R.  Co.  v.  Wade,  46  Fla.  202,  35  So.  865, 
one  borrowing  hand-ear  for  use  of  railroad  from  foreman  of  bridge 
gang  is  mere  trespasser.  See  notes,  20  Am.  St.  Rep.  504;  31  Am.  St. 
Rep.  75;  43  Am.  St.  Rep.  41;  75  Am.  St.  Rep.  639. 

Where  Fact  of  Agency  ia  Established,  power  which  agent  actually 
exercises  in  principal's  business  may  be  looked  to  as  evidence  of  ac- 
tual power  possessed  by  agent. 

Cited  in  note,  34  Am.  St.  Rep.  358. 

Objection  to  General  Interrogatory  and  Answers  goes  to  manner 
and  form  of  taking  deposition,  and  must  be  in  writing  and  notice 
given  before  trial.  • 

Cited  in  note,  54  Am.  St.  Rep.  104. 

77  Tex.  565-568,  19  AuL  St.  Bep.  801,  14  &  W.  167,  NOLAN  ▼.  MEN- 


"Where  Owner  of  Land  has  Bnilt  Honse  Up  to  His  Line,  adjacent 
owner,  who  uses  wall  of  such  house  as  one  side  of  stable  without 
touching  or  otherwise  encroaching  upon  it,  is  not  liable  to  account  for 
such  use  of  it. 

See  note,  89  Am.  St.  Rep.  939. 

Distinguished  in  Deere  v.  Weir  etc.  Co.,  91  Iowa,  424,  59  N.  W. 
256,  a  permanent  attachment  makes  party  liable  for  damage  and  for 
use  as  a  party-wall. 

77  Ttt.  568-^72,  14  S.  W.  195,  VOSBXJBO  ▼.  McOBABT. 

Power  Conferred  upon  City  Oonncil  by  Bevised  Statutes,  article  367, 
to  determine  election  and  qualification  of  its  own  members,  does  not 
include  power  to  pass  ordinance  relating  to  contests  for  office  of  city 
marshal. 

Approved  in  Booth  v.  County  Court,  18  Colo.  565,  33  Pac.  582,  com- 
mon council  may  try  case  of  contested  elections  of  its  own  members. 

Power  of  Municipal  Corporation  cannot  Exceed  that  conferred  by 
charter,  and  all  ordinances  must  be  subordinate  thereto. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Galveston,  90  Tex.  411,  39  S.  W. 
102.  Approved  in  Brown  v.  City  of  Galveston,  97  Tex.  14,  75  S.  W. 
495,  arguendo. 

77  Tex.  572-578,  14  B.  W.  154,  SCHNEIBEB  v.  FEBGUSON. 

"Where  Petition  in  Snit  for  Wrongful  Attadiment  of  Stock  of  goods 
names  a  number  of  kinds  of  goods  taken,  but  does  not  give  number 
or  value  of  items,  exception  that  it  does  not  sufficiently  describe  prop- 
erty should  be  sustained. 

Approved  in  Houston  etc.  Ry.  Co.  v.  Scale,  28  Tex.  Civ.  367,  67 
S.  W.  438,  in  action  for  loss  of  baggage  petition  describing  articles 
lost  as  three  dresses  worth  three  hundred  dollars,  and  shirts,  waists, 
collars  and  cuffs,  not  sufficiently  itemized  as  against  special  demurrer; 
dissenting  opinion  in  Pacific  Express  Co.  v.  Needham,  37  Tex.  Civ. 
135,  83  S.  W.  25,  majority  holding,  in  action  for  damages  for  delay 
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in  transporting,  unnecessary  to  give  particulars  of  contents  of  such 
shipment  where  damages  were  claimed  by  reason  of  loss  of  sale  at 
agreed  price;  Beck  v.  Avondino,  82  Tex.  316,  18  S.  W.  691,  goods 
described  in  petition  as  millinery  goods,  consisting  of  hats,  bonnets, 
laces,  ribbons,  braids,  etc.,  is  insufficient;  Weir  Plow  Co.  v.  Armen- 
trout,  9  Tex.  Civ.  123,  28  S.  W.  1048,  in  plea  of  reconvention  party 
may  make  inventory  of  sheriff  a  description  of  property  in  absence 
of  specific  exception  to  manner  of  taking  the  inventory  or  exhibit; 
Michigan  Stove  Co.  v.  Waco  Hardware  Co.,  24  Tex.  Civ.  303,  58  S.  W. 
734,  1  Tex.  Ct.  Bep.  82,  inventory  of  stock  is  admissible  on  question 
of  identification. 

As  Between  Parties  to  Attachment  Suit  Officer's  Betnxn  is  conclu- 
sive; in  collateral  action  evidence  is  inadmissible  to  show  error. 

Approved  in  Matthews  v.  Boydstun  (Tex.  Civ.),  31  S.  W.  818,  Texas 
etc.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  499,  31  8.  W.  847,  Holt  v.  Hunt, 
18  Tex.  Civ.  365,  366,  44  S.  W.  890,  and  Sparks  v.  McHugh,  21  Tex. 
Civ.  266,  51  S.  W.  873,  Cox  v.  Patten  (Tex.  Civ.),  66  8.  W.  67,  3  Tex. 
Ct.  Bep.  772,  all  reaffirming  rule;  Brand  v.  Colorado  Salt  Co.,  30  Tex. 
Civ.  459,  70  S.  W.  579,  certificate  of  officer  showing  due  acknowledg- 
ment of  deed  by  married  woman  not  impeachable  on  ground  that 
acknowledgment  taken  without  privy  examination,  where  no  fraud  al- 
leged; Eutledge  v.  Mayfield  (Tex.  Civ.),  26  S.  W.  910,  sheriff's  re- 
turn in  execution  cannot  be  collaterally  attacked  by  judgment  debtor 
as  against  purchaser  at  sheriff's  sale;  Burger  v.  Bhiney  (Tex.  Civ.),  42 
S.  W.  592,  following  rule  in  suit  for  wrongful  issuance  of  distress 
warrant,  where  plaintiff  sought  to  impeach  preliminary  affidavit  and 
bond. 

Wliere  Party  Whose  Goods  liave  Been  Seized  cannot  specifically 
describe  each  article,  it  would  be  unreasonable  to  require  a  particular 
description. 

Approved  in  Jesse  French  Piano  etc.  Co.  v.  Phelps,  47  Tex.  Civ. 
388,  105  S.  W.  227,  where  defendant  broke  into  house  and  removed 
piano,  it  is  not  necessary  to  enumerate  definitely  articles  missed. 

77  Tex.  578-^83,  14  S.  W.  191,  TALIAFEBBO  v.  BUTLEB. 

Oonstmctlve  Service  by  Publication  Against  Nonresidents  will  give 
jurisdiction  in  suit  for  partition. 

Approved  in  McCarthy  v.  Burtis,  3  Tex.  Civ.  444,  22  S.  W.  423, 
judgment  silent  as  to  notice  and  record  showing  defendants  to  be  non- 
residents and  service  by  publication,  in  absence  of  waiver  or  accept- 
ance, judgment  is  void.     See  note,  24  Am.  St.  Bep.  218. 

Personal  Judgment  cannot  be  Bendered  for  Oosts,  in  partition  suit 
against  nonresident  served  by  publication. 

Approved  in  Foote  v.  Sewall,  81  Tex.  662,  17  S.  W.  374,  Hardy  v. 
Beaty,  84  Tex.  569,  31  Am.  St.  Bep.  87,  19  S.  W.  780,  Pool  v.  Lamon 
(Tex.  Civ.),  28  S.  W.  365,  Ward  v.  Green  (Tex.  Civ.),  28  S.  W.  576 
Gillon  V.  Wear,  9  Tex.  Civ.  47,  28  S.  W.  1015,  and  Freeman  v.  Pres 
ton  (Tex.  Civ.),  29  S.  W.  497,  all  reaffirming  rule;  Netzorg  v.  Geren 
26  Tex.  Civ.  121,  62  S.  W.  790,  2  Tex.  Ct.  Bep.  478,  personal  judg 
ments  against  nonrefjidents  are  void;  Greenway  v.  De  Young,  34  Tex 
Civ.  585,  79  S.  W.  605,  where  in  action  against  nonresident  construe 
tively  served  there  was  default  and  foreclosure  sale  of  property  in 
volved,  execution  sale  of  other  land  for  deficiency  is  void;  Kilmer  v. 
Brown,  28  Tex.  Civ.  422,  423,  67  S.  W.  1092^  where  defendants  sued 


61  NOTES  ON  TEXAS  BBPORTS.       77  Tex.  583-592 

and  cited  by  publication  as  unknown  heirs  of  M.,  and  they  appeared 
by  guardian  but  record  did  not  disclose  their  names,  personal  judg- 
ment against  them  for  costs,  void.    See  note,  16  L.  B.  A.  234. 

Poflsessioii  of  Part  of  Tract  Under  Deed  covering  whole  extends 
to  entire  tract  for  purposes  of  statute  of  limitations. 

Approved  in  Zepeda  v.  Hoffman,  31  Tex.  Civ.  314,  72  S.  W.  444; 
League  v.  Buena  Ventura  etc.  Co.,  2  Tex.  Civ.  451,  21  S.  W.  308,  Beau- 
mont Pasture  Co.  v.  Polk  (Tex.  Civ.),  55  S.  W.  615,  all  following  rule;' 
Tevis  V.  Collier,  84  Tex.  640,  19  S.  W.  802,  limitation  cannot  affect 
plaintiffs  protected  by  coverture;  Texas  Land  etc.  Co.  v.  Bridgeman, 
1  Tex.  Civ.  387,  21  8.  W.  143,  period  of  five  years'  limitation  must  be 
supported  by  deed  registered  or  aUegation  of  taxes  paid  for  required 
time.     See  note,  28  Am.  St.  Bep.  159. 

77  Tex.  588-587,  14  S.  W.  203,  PASCHAL  v.  OWEN. 

AsBlgiiiiient  Tbftt  "Court  Erred  in  Overmling  defendant's  general 
and  special  demurrers  "  points  out  no  distinct  error  and  is  too  general 
to  require  consideration. 

BeafBrmed  in  Chimine  v.  Baker,  32  Tex.  Civ.  521,  75  S.  W.  330, 
City  of  San  Antonio  v.  Talerico  (Tex.  Civ.),  78  S.  W.  29,  Gulf  etc. 
By.  v.  Bamey  (Tex.  Civ.),  24  S.  W.  654,  Missouri  etc.  By.  v.  Beynolda 
(Tex.  Civ.),  26  S.  W.  879,  Texas  Elevator  etc.  Co.  v.  Mitchell,  7  Tex. 
Civ.  230,  28  S.  W.  48,  Alford  v.  Dallas  (Tex.  Civ.),  35  S.  W.  817,  and 
Cassidy  v.  Scottish-American  Mortgage  Co.,  27  Tex.  Civ.  225,  64  S. 
W.  1031,  3  Tex.  Ct.  Bep.  211. 

Article  2904  of  the  Bevised  Statutes  contemplated  that  there 
should  be  but  one  suit  for  benefit  of  all  parties  for  death. 

Cited  in  notes,  70  Am.  St.  Bep.  682;  34  L.  B.  A.  796,  797. 

Appellant  caxmot  Object  to  Bemarks  made  by  counsel  in  reply  to 
matters  introduced  by  his  own  couns^el. 

Approved  in  Galveston  etc.  By.  v.  Smith,  24  Tex.  Civ.  133,  57  S. 
W.  1002,  judgment  will  not  be  reversed  by  remarks  of  counsel  when 
no  prejudice  is  worked. 

Wliere  Widow  Sued  for  Wrongful  Death  of  Husband  and  amend- 
ment year  after  death  added  adult  children,  rights  of  latter  are 
barred. 

Approved  in  Bean  v.  Dove,  33  Tex.  Civ.  382,  77  S.  W.  244,  where 
within  two  years  after  judgment  in  favor  of  unknown  heirs  A  inter- 
vened and  moved  for  new  trial  as  unknown  heir,  and  six  years  there- 
after B  intervened  as  sole  heir,  B  barred. 

77  Tex.  587-589,  14  S.  W.  201,  COX  V.  COX. 

Intervention,  in  Suit  to  have  Exempt  Homestead  Set  Asl4e  to 
widow  is  not  within  jurisdiction  of  probate  court,  where  title  is 
sought  to  be  litigated. 

Approved  in  Attridge  v.  Maxey,  15  Tex.  Civ.  135,  39  S.  W.'  322, 
probate  court  has  no  jurisdiction  to  adjudicate  a  matter  wherein  a 
creditor  was  seeking  to  establish  a  lien  on  an  interest  in  an  estate  in 
course  of  administration;  In  re  Alfstad's  Estate,  27  Wash.  186,  67 
Pac.  597,  superior  court  sitting  as  probate  court  when  settling  ac- 
count of  administrator  has  no  jurisdiction  to  determine  claim  of  ad- 
ministrator to  half  of  estate  as  partner  of  deceased. 

77  Tex.  589^92,  14  S.  W.  196,  ABEBCOMBIE  ▼.  STILLBIAN. 

Indorsee  of  Foreign  Administrator  may  Sue  upon  negotiable  note 
in  his  own  name. 
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Reaffirmed  in  Solinsky  v.  Fourth  Nat.  Bank,  82  Tex.  246,  17  S.  W. 
1051,  and  Keller  v.  Alexander,  24  Tex.  Civ.  191,  58  S.  W.  640. 

Duly  Authenticated  Copy  of  Administrator's  Appointment  in  an- 
other state  will  be  presumed  to  be  in  good  form  in  such  state  where 
so  in  Texas. 

Approved  in  Hilbum  v.  Harris,  2  Tex.  Civ.  398,  21  S.  W.  573, 
Southern  etc.  Co.  v.  Graham,  12  Tex.  Civ.  572,  34  S.  W.  138,  and 
Southern  Pac.  Co.  v.  Anderson,  26  Tex.  Civ.  521,  63  S.  W.  1025,  2 
Tex.  Ct.  Rep.  1014,  in  absence  of  proof  of  laws  of  a  state,  they  will 
be  presumed  to  be  as  in  Texas. 

77  Tex.  599-60S,  14  B,  W.  202,  BUTLER  ▼.  STEPHENS. 

Quardian'B  Sale  Made  Four  Years  After  Order  directing  sale  is 
valid  where  court  had  granted  extensions. 

Approved  in  Stroud  v.  Hawkins,  28  Tex.  Civ.  325,  67  S.  W.  536, 
probate  court  may  approve  sale  made  under  application  granted  five 
years  before. 

77  Tex.  604-608,  14  S.  W.  198,  DAVIS  ▼.  REASON. 

Rule  That  Sale  is  not  Complete  While  Anything  Remains  to  be  done 
to  determine  quantity,  if  price  depends  thereon,  unless  buyer  is  to 
determine,  does  not  apply  where  thing  to  be  done  is  trifling  or  mere 
mathematical  computation. 

Approved  in  Epstein  v.  Meyer  etc.  Drug  Co.,  82  Tex.  576,  18  8.  W. 
594,  payment  by  purchaser  at  execution  sale  with  intent  that  another 
should  have  a  part  of  goods  is  insufficient  to  pass  title  to  the  third 
party.     See  note,  36  L.  R.  A.  348. 

77  Tex.  610-614,  14  S.  W.  201,  WHITE  V.  KINOSBX7RY. 

In  Trespass  to  Try  Title  Between  Parties  claiming  under  same  gran- 
tor alleged  mistake  in  plaintifTs  older  deed;  whereby  it  was  made  to 
include  defendant's  land,  cannot  be  corrected,  there  being  no  privity. 

Approved  in  McManus  v.  ChoUar,  128  Fed.  906,  where  there  is  no 
ambiguity  in  any  of  conveyances,  except  that  common  grantor  had 
made  absolute  deeds  of  same  land  to  different  parties,  and  descrip- 
tion was  plain,  letters  from  grantor  to  last  grantee  preliminary  to 
deed  to  him  are  inadmissible  to  vary  or  explain  same. 

Questioned  in  Riggerstaff  v.  Murphy,  3  Tex.  Civ.  366,  22  S.  W.  769, 
that  correction  may  be  made. 

Defendant  in  Trespass  to  Try  Title^  who  has  pleaded  title  specially 
in  himself,  is  confined  to  title  so  pleaded. 

Approved  in  Hayes  v.  Gallaher,  21  Tex.  Civ.  90,  51  S.  W.  281,  de- 
fendant pleading  special  title  in  himself  cannot  defeat  plaintiff  by 
superior  outstanding  title  not  alleged. 

» 

77  Tex.  615-619,  19  Am.  St.  Rep.  803,  14  S.  W.  223,  WILKERSOK  ▼. 
SCHOONMAEER. 

Domestic  Judgment  of  Court  of  Oeneral  Jurisdiction  upon  subject 
within  ordinary  scope  of  its  power  is  not  attackable  collaterally,  even 
where  record  is  silent  as  to  notice. 

Approved  in  Martin  v.  Burns,  80  Tex.  679,  16  S.  W.  1073,  and  An- 
derson V.  Roberts  (Tex.  Civ.),  35  S.  W.  417,  both  reaffirming  rule; 
Whitney  v.  Krapf,  8  Tex.  Civ.  306,  27  S.  W.  844,  when  defendant 
takes  no  steps  to  prevent  a  default  judgment  or  have  it  set  aside  in 
a  collateral  attack,  it  will  not  be  declared  void;  liams  v.  Root,  22 
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Tex.  Civ.  416,  55  S.  W.  413,  where  record  shows  jurisdiction  and  resi- 
dence of  defendant,  it  will  support  title  in  execution  sale;  First  Nat. 
Bank  v.  Cohen  (Tex.  Civ.),  55  S.  W.  533,  not  allowing  orders  reciting 
pronouncement  in  open  court  to  be  impeached  hj  showing  that  they 
were  entered  by  clerk  in  absence  of  the  judge;  Sherman  v.  Hanno. 
66  N.  H.  166,  28  Atl.  21,  a  reference  in  a  judgment  is  not  a  ground 
for  collateral  attack;  Eussell  v.  Houston,  115  Tenn.  541,  91  S.  W.  194, 
where  shown  that  papers  in  cause  have  disappeared  from  clerk's 
office  and  cannot  be  found,  final  decree  and  entries  on  rule  docket 
are  admissible  under  plea  of  res  adjudicata;  Campbell  v.  Upson  (Tex. 
Civ.),  81  8.  W.  359,  where  jurisdiction  acquired  over  party  to  suit, 
judgment  rendered  against  him  after  his  death  without  citing  heirs 
or  representatives  is  not  void,  and  is  not  collaterally  attackable  by 
latter;  Foust  v.  Warren  (Tex.  Civ.),  72  S.  W.  406,  return  of  serv'ice 
on  justice  summons  m.erely  signed  with  name  of  person  without  oiB- 
cial  designation  does  not  show  he  did  not  have  authority.  See  notes, 
19  Am.  St.  Rep.  755;  21  Am.  St.  Bep.  888;  22  Am.  St.  Rep.  614;  23 
Am.  St.  Rep.' 103;  23  Am.  St.  Rep.  499;  31  Am.  St.  Rep.  87;  52  Am. 
St.  Rep.  239. 

Record  of  Justice  Court  Judgment  Need  not  Show  affirmatively 
every  necessary  fact  to  exercise  of  jurisdiction;  but  where  record  is 
silent  as  to  jurisdiction,  evidence  aliunde,  to  show  want  of  jurisdic- 
tion, will  be  heard. 

Approved  in  Letney  v.  Marshall,  79  Tex.  515,  15  S.  W.  587,  re- 
affirming rule;  Texas  etc.  Ry.  v.  Gill,  9  Tex.  Civ.  140,  28  S.  W.  912, 
justice  of  the  peace  may  correct  an  error  in  date  of  entry  of  judg-' 
ment  but  cannot  amend;  Stephens  v.  Turner,  9  Tex.  Civ.  628,  29 
8.  W.  939,  jurisdiction  will  be  presumed  on  collateral  attack  when 
the  record  shows  impossible  state  of  fact;  McCormick  etc.  Mach.  Co. 
V.  Wesson  (Tex.  Civ.),  41  S.  W.  726,  allowing  jury  to  decide  whether 
judgment  recited  originally  service  on  "defendants,"  where  evidence 
showed  that  it  originally  recited  "defendant,"  so  as  to  determine 
whether  one  of  the  parties  was  actually  served;  Plummer  v.  M.  D. 
Wells  &  Co.,  6  Ind.  Ter.  201,  90  S.  W.  307,  where  judgment  recited 
appearance  at  trial,  it  was  not  collaterally  attackable  in  probate  pro- 
ceeding to  compel  allowance  thereof  as  claim  against  estate  of  de- 
fendant on  ground  of  defendant's  failure  to  appear  and  lack  of  ser- 
vice; Kern  Barber  Supply  Co.  v.  Freeze,  96  Tex.  517,  74  S.  W.  304, 
arguendo.    See  notes,  59  Am.  St.  Rep.  117;  74  Am.  St.  Rep.  858. 

Explained  in  Tucker  v.  Pennington  (Tex.  Civ.),  45  S.  W.  315,  hold- 
ing default  judgment  in  justice  court  not  subject  to  collateral  attack 
because  it  does  not  recite  that  defendant  had  been  cited. 

Distinguished  in  Hambel  v.  Davis  (Tex.  Civ  ),  33  S.  W.  251,  judg- 
ment of  justice  court,  though  silent  as  to  service  of  citation,  is  pre- 
sumed valid  on  collateral  attack. 

Judgment  of  Justice  Court  may  be,  Attacked,  where  record  does  not 
■how  service,  by  showing  want  of  service. 

Approved  in  Martin  v.  Anderson,  4  Tex.  Civ.  116,  23  S.  W.  292, 
reaffirming  rule;  McCarthy  v.  Burtis,  3  Tex.  Civ.  444,  22  S.  W.  423, 
when  service  held  by  publication  against  nonresident  judgment  shows 
an  acceptance  or  waiver.  See  notes,  24  Am.  St.  Rep.  373;  37  Am. 
St.  Rep.  66;  47  Am.  St.  Rep.  797. 
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77  Tex.  619-622,  14  S.  W,  221,  TURNEE  v.  DOUGLASS. 

Assignmeiit  for  Creditors  of  Paxtnership  providing  for  releases  is 
invalid  unless  all  partners  unite  in  making  it. 

Approved  in  Kellogg  v.  Cayce,  84  Tex.  218,  19  S.  W.  390,  Bean  v. 
Warden  (Tex.  Civ.),  31  S.  W.'832,  both  following  rule;  Byrd  v.  Perry, 
7  Tex.  Civ.  388,  26  S.  W.  752,  unless  all  assignor's  property  is  as- 
signed, assignment  is  void  if  exacting  releases;  Kennedy  v.  MeKee, 
142  U.  S.  614,  12  Sup.  Ct.  Eep.  305,  35  L.  1134,  all  property  not  sub- 
ject to  exemption  must  pass  and  all  partners  must  join  in  assignment. 

77  Tex.  622-626,  14  S.  W.  S05,  WESTERN  MORTGAGE  ETC.  CO.  ▼. 
JACKMAN. 

Administrator's  Refusal  to  Recognize  Mortgage  Lien  upon  part  of 
land,  while  allowing  claim  for  amount  due,  does  not  authorize  cred- 
itor to  sue  in  district  court  to  subject  entire  land  to  payment  of  debt. 

Approved  in  Moore  v.  Glass,  6  Tex.  Civ.  372,  25  S.  W.  130,  reaffirm- 
ing rule;  George  v.  Ryon  (Tex.  Civ.),  59  S.  W.  825,  826,  1  Tex.  Ct. 
Eep.  544,  545,  district  court  can  only  render  judgment  as  to  validity 
as  to  moneyed  demand;  State  v.  Jordan,  25  Tex.  Civ.  19,  59  S.  W.  827, 
1  Tex.  Ct.  Eep.  546,  district  court  is  without  jurisdiction  to  adjudi- 
cate superiority  of  widow's  allowance  in  lieu  of  homestead  over  a  tax 
lien;  George  v.  Eyon,  94  Tex.  319,  60  S.  W.  428,  1  Tex.  Ct.  Eep.  417, 
when  suit  brought  to  establish  note  as  a  claim,  district  court  may  try 
question  of  validity  of  deed  of  trust  as  a  lien. 

Claim  for  ''Money"  Means  laterally  Claim  that  debt  exists,  and 
does  not  include  claim  for  lien. 

Approved  in  Kiolbassa  v.  Ealey,  1  Tex.  Civ.  169,  23  S.  W.  254,  al- 
lowance of  claim  on  moneyed  judgment  does  not  carry  lien  with  it. 

77  Tex.  626-630,  14  S.  W.  222,  THOMPSON  ▼.  JONES. 

Under  Section  22,  Article  8,  Constitution  of  1845,  homesteads  are 
so  protected  that  forced  sales  thereof  convey  no  legal  right  whatever. 

Approved  in  Odum  v.  Menafee,  11  Tex.  Civ.  121,  33  S.  W.  131,  sale 
of  homestead  under  decree  establishing  a  lien,  rendered  in  an  action 
to  which  she  was  not  a  party,  is  ineffectual;  dissenting  portion  of 
opinion  in  Houssels  v.  Taylor,  24  Tex.  Civ.  75,  58  S.  W.  191,  majority 
holding  wife  is  not  a  necessary  party  to  tax  lien  foreclosure. 

Where  Minority  and  Coverture  are  Pleaded  by  plaintiff  in  answer 
to  plea  of  statute  of  limitations,  in  order  to  put  statute  in  operation 
against  plaintiff,  it  must  be  shown  that  it  commenced  before  parent's 
death. 

Eeaffirmed  in  Pease  v.  Bergen,  6  Tex.  Civ.  643,  25  S.  W.  805. 

Tenant  In  Common  Wbo  Uses  and  Cultivates  Land  need  not  account 
to  cotenants  until  formal  demand  to  be  admitted  to  possession  and 
refusal  thereof;  aliter  where  he  only  receives  rents. 

Approved  in  Eastham  v.  Sims,  11  Tex.  Civ.  137,  32  S.  W.  362,  when 
defendants  claim  adversely  and  plaintiff  claims  as  cotenant  on  re- 
covery by  plaintiff  he  is  entitled  to  value  for  use  and  occupation; 
Kalteyer  v.  Wipff  (Tex.  Civ.),  65  S.  W.  207,  3  Tex.  Ct.  Eep.  384,  such 
tenant  is  only  liable  for  his  cotenant's  proportionate  share  of  rents 
actually  received  and  not  for  rental  value.  See  notes,  39  Am.  St. 
Eep.  603;  28  L.  E.  A.  838,  848,  850. 

Tenant  in  Common  Who  in  Good  Faith  erects  improvements,  be- 
lieving that  he  owns  whole,  is  entitled  to  compensation  for  such  im- 
provements. 
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Approved  in  Kesterson  v.  Bailey,  35  Tex.  Civ.  237,  80  S.  W.  98, 
good  faith  is  indispensable  to  statutory  plea  of  improvements  where 
plaintiff  recovers  undivided  interest;  Bailey  v.  Laws,  3  Tex.  Civ.  537, 
23  S.  W.  23,  taxes  should  be  allowed  only  as  adjustment  of  the  equi- 
ties when  party  has  had  entire  possession;  Spicer  v.  Henderson  (Tex. 
Civ.),  43  S.  W.  29,  arguendo.  See  notes,  52  Am.  St.  Rep.  941;  29 
L.  R.  A.  451. 

If,  in  Partition  Among  Cotenants,  Improyements  Made  by  one  in 
good  faith  can  be  set  aside  to  him  without  prejudice  to  cotenants, 
it  should  be  done,  and  nothing  should  be  allowed  for  their  value. 

Approved  in  McLane  v.  Canales  (Tex.  Civ.),  25  S.  W.  31,  Spicer  v. 
Henderson  (Tex.  Civ.),  43  S.  W.  28,  Mahon  v.  Barnett  (Tex.  Civ.), 
45  S.  W.  26,  all  following  rule. 

77  Tex.  630-636,  14  &  W.  230,  GRIFFITH  ▼.  SAULS. 

Deelarati(»s  of  Surreyor  Who  Pointed  Out  to  Witnesses  corner  as 
made  by  him,  are  admissible  in  boundary  dispute  upon  showing  that, 
because  of  his  age  and  physical  condition,  his  testimony  cannot  be 
obtained. 

Cited  in  note,  22  Am.  St.  Rep.  35. 

Explained  and  distinguished  in  Angle  v.  Young  (Tex.  Civ.),  25  S. 
W.  800,  declarations  of  surveyor  who  did  not  make  original  survey^ 
bat  who  subsequently  subdivided  one  of  the  tracts,  are  not  admis- 
sible. 

Every  Orant  Outside  Austin's  Little  Colony  is  void. 

Approved  in  Sheppard  v.  Avery,  95  Tex.  505,  68  6.  W.  506,  grant  to 
colonist  in  Austin's  Little  Colony,  only  partly  in  limits,  is  not  color 
of  title  to  portion  out  of  limits,  as  supports  limitations  as  against 
patentees  under  location  made  prior  to  validating  act  of  1854. 

77  Tez.  636-639,  14  S.  W.  237,  WELLS  ▼.  DAVIS. 

Use  of  Premises  will  be  Deemed  as  Going  with  equitable  right  to 
property  itself,  where  improvements  made  by  donee  or  vendee  under 
parol  gift  or  sale  of  land  are  of  sufficient  importance  as  to  give  right 
to  specific  performance. 

Approved  in  Milmo  Nat.  Bank  v.  Convery  (Tex.  Civ.),  49  S.  W. 
927,  following  rule;  Cauble  v.  Worsham,  96  Tex.  92,  97  Am.  St.  Rep. 
871,  70  S.  W.  738,  interest  in  land  acquired  by  married  woman  as  sepa- 
rate property  by  parol  gift,  followed  by  possession  and  improvements, 
cannot  be  conveyed  by  deed  from  her  donor  who  still  held  legal  title; 
Harold  v.  Sumner,  78  Tex.  583,  14  S.  W.  995,  executed  parol  sale  of 
land,  coupled  with  payment  of  purchase  money,  possession  and  im- 
provements, constitutes  good  title. 

Distinguished  in  Hutcheson  v.  Chandler,  47  Tex.  Civ.  127,  104  S. 
W.  435,  fixing  fence  and  planting  trees  and  rose  bushes,  worth  less 
than  ten  dollars,  will  not  take  parol  gift  of  land  out  of  statute;  Bald- 
win V.  Riley,  49  Tex.  Civ.  558,  108  S.  W.  1193,  a  little  clearing  will 
not  take  parol  gift  of  fifty-acre  tract  out  of  statute. 

Specific  Performance  of  Parol  Contract  for  Sale  of  Land  will  not 
necessarily  be  refused  where  evidence  shows  value  of  use  and  occu- 
pation exceeds  cost  of  improvements. 

Approved  in  Roomer  v.  Meyer  (Tex.  Sup.),  17  S.  W.  597,  peaceable 
and  adverse  possession  for  fifteen  years  by  grantee  under  parol  sale 
of  homestead  is  deemed  sufficient  performance  to  avoid  statute  of 
frauds;  Baker  v.  De  Freese,  2  Tex.  Civ.  527,  529,  21  S.  W.  964,  965, 
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vendor  or  donor  cannot  offset  by  rental  value  and  vendee  or  donee 
will  be  considered  to  have  equitable  title  and  not  a  tenant;  New  York 
etc.  Land  Co.  v.  Gardner  (Tex.  Civ.),  25  S.  W.  738,  valuable  improve- 
ments on  land  together  with  continuous  possession  vests  title  when 
party  so  in  possession  went  on  land  under  purchase  of  a  land  certifi- 
cate and  obtained  thereunder  as  assignee  of  such  certificate;  La  Mas- 
ter V.  Dickson,  17  Tex.  Civ.  476,  43  S.  W.  913,  that  value  of  improve- 
ment does  not  exceed  rental  value  does  not  take  transaction  out  of 
statute  of  frauds;  Doyle  v.  First  Nat.  Bank  (Tex.  Civ.),  50  S.  W. 
481,  parol  gift  of  lands  followed  by  possession  and  improvements  by 
donee  is  enforceable;  Davis  v.  Portwood,  20  Tex.  Civ.  550,  50  S.  W. 
616,  parol  gift  is  taken  out  of  statute  of  frauds  by  possession  and  im- 
provements. 

77  Tex.  639-644,  14  B,  W.  233,  JOHNSON  ▼.  TOWNSEND. 

Where  One  Sells  Land  to  Another  and  Purchase  Money  is  paid  by 
third  person,  to  whom  vendee  gives  note  for  purchase  money,  reserving 
vendor's  lien,  note  and  lien  are  good  in  hands  of  such  third  person. 

Approved  in  Lennox  v.  Sanders  (Tex.  Civ.),  54  S.  W.  1077,  following 
rule;  International  Bldg.  etc.  Assn.  v.  Hardy,  14  Tex.  Civ.  464,  37  S. 
W.  342,  the  lien  must  be  created  at  time  of  purchase.  See  note,  22 
Am.  St.  Rep.  279. 

Where  Note  Held  by  Third  Person  Who  Paid  Consideration  for  land 
is  renewed  still  reserving  lien,  note  and  lien  may  be  enforced  by 
holder. 

Approved  in  Jackson  v.  Ivory  (Tex.  Civ.),  30  S.  W.  718,  reaffirming 
rule;  Johnson  v.  Betterton  (Tex.  Civ.),  25  S.  W.  1051,  waiver  of  ven- 
dor's lien  must  be  proved;  Marshall  v.  Marshall  (Tex.  Civ.),  42  S.  W. 
354,  lien  is  not  waived  by  execution  of  new  note  with  accrued  interest 
for  the  original  one. 

Under  Acts  of  1873  and  1879,  settler's  inchoate  right  by  incomplete 
occupancy  was  assignable,  and  assignee  was  entitled  to  patent  upon, 
completion  of  statutory  period. 

Approved  in  Wise  Co.  Coal  Co.  v.  Phillips,  21  Tex.  Civ.  295,  51  S. 
W.  332,  reaffirming  rule;  Rose  v.  Taylor,  17  Tex.  Civ.  540,  43  S.  W. 
287,  a  vendor's  lien  may  attach  to  the  land  for  the  purchase  money* 

Assignee  of  Settler's  Inchoate  Bight  cannot  Avail  Himself  of  his 
assignor's  occupancy  and  repudiate  obligations  to  him  by  denying 
validity  of  transaction. 

Reaffirmed  in  Savoy  v.  Brewton,  3  Tex.  Civ.  339,  22  S.  W.  586,  Cage 
V.  Perry  (Tex.  Civ.),  38  S.  W.  544. 

77  Tex.  644-647,  14  S.  W.  235,  JACKSON  V.  MUERAY. 

Surety's  Right  to  Contribntion  Is  Based  upon  Fact  that  he  has  paid 
debt,  not  upon  original  contract. 

Approved  in  Faires  v.  Cockerell,  88  Tex.  433,  31  S.  W.  192,  28  L. 
R.  A.  528,  cause  of  action  is  upon  an  implied  promise  and  not  upon 
the  note;  Beville  v.  Boyd,  16  Tex.  Civ.  494,  41  S.  W.  672,  surety  may 
pay  note,  have  it  indorsed  to  him  by  holder,  and  then  commence  an 
action. 

77  Tex.  647-650.  14  S.  W.  244,  OGLESBY  V.  FOBMAN. 

Administrator  Benting  Property  Without  Authority  of  probate  court 
is  liable,  under  Revised  Statutes,  article  2053,  for  reasonable  valu» 
of  rent. 
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Approved  in  Parlin  v.  Webster,.  17  Tex.  Civ.  634,  43  8.  W.  570, 
gaardian  cultivating  farm  without  order  of  court  is  liable  for  reason- 
able value  of  rents.     See  note,  40  L.  R.  A.  338,  345. 

Wbera  Court  lias  Jurisdiction  of  Cause,  its  jurisdiction  is  coexten- 
sive with  any  question  or  issue  necessary  or  proper  to  be  ascertained 
on  final  settlement  between  the  parties. 

Approved  in  Fidelity  etc.  Co.  v.  Schelper,  37  Tex.  Civ.  396,  83  S.  W. 
873,  applying  rule  in  action  on  guardian's  bond. 

77  Tex.  650-656,  14  S.  W.  270,  LASATEB  v.  VAN  HOOK. 

Wbere  Defendant  In  Trespass  to  Try  Title  Claims  under  common 
source,  question  as  to  conveyance  previous  thereto  is  immaterial  and 
erroneous  ruling  upon  it  is  harmless. 

Approved  in  Alexander  v.  Wakefield  (Tex.  Civ.),  69  S.  W.  78,  vari- 
ance of  three  days  in  allegation  and  proof  as  to  date  of  lost  instru- 
ment sued  on  is  immaterial;  Halfin  v.  Winkleman,  83  Tex.  167,  18 
8.  W.  433,  mistake  in  calling  for  the  pages  of  the  record  or  difference 
in  date  of  note  when  only  one  note  was  executed,  cannot  be  a  material 
variance.     See  note,  47  Am.  St.  Bep.  75. 

In  Trespass  to  Try  Title,  Where  Petition  Alleges  Lease  of  land  sued 
for  to  defendants,  there  is  no  material  variance  if  date  alleged  cor- 
responds with  that  in  beginning  of  lease,  but  that  at  end  is  made  year 
later. 

Approved  in  First  Nat.  Bank  v.  Stephenson,  82  Tex.  436,  18  S.  W. 
583,  there  is  no  material  variance  when  a  note  is  alleged  to  have 
been  executed  on  the  11th  of  the  month  and  proof  showed  execution 
on  the  12th;  Pelican  Ins.  Co.  v.  Schwartz  (Tex.),  19  S.  W.  375,  holding 
words  "goods"  and  "merchandise"  synonymous  when  used  in  a  fire 
insurance  policy  as  against  an  objection  of  variance;  Hunstock  v. 
Roberts  (Tex.  Civ.),  55  S.  W.  514,  following  rule  where  there  was  a 
variance  as  to  date  of  execution  sale  between  that  alleged  in  the  an- 
swer and  that  in  a  supplemental  petition. 

Bzamlned  Copy  can  be  Proved  Only  by  Proof  of  comparison  with 
original  and  not  by  proof  of  comparison  with  some  other  copy. 

Cited  in  Biddy  v.  State,  52  Tex.  Cr.  417,  107  S.  W.  816,  applying 
rule  in  prosecution  for  violation  of  local  option  law,  which  permits 
use  as  evidence  of  examined  copy  of  federal  revenue  license.  See 
note,  28  Am.  St.  Rep.  24. 

77  Tex.  667-662,  14  S.  W.  240,  HOLLOWAY  ▼.  McILHENNT  CO. 

All  Tenants  In  Common  are  Indispensable  Parties  to  suit  in  parti- 
tion; error  in  omitting  parties  cannot  be  cured  by  failure  to  take  ac- 
tion in  trial  court. 

Approved  in  Carnes  v.  Swift  (Tex.  Civ.),  56  S.  W.  87,  following 
rule;  Maverick  v.  Burney,  88  Tex.  562,  32  S.  W.  513,  court  can  arrest 
trial  until  parties  interested  are  made  parties  to  the  action;  Franklin 
V.  Moss  (Tex.  Civ.),  64  S.  W.  787,  3  Tex.  Ct.  Bep.  112,. assignee  of  an 
heir  is  not  entitled  to  partition  unless  wife  of  ancestor  is  a  party; 
Hurley  v.  O'Neill,  31  Mont.  601,  79  Pac.  244,  under  Code  of  Civil  Pro- 
cedure, section  1342,  wife  of  defendant  having  inchoate  right  of 
dower  in  undivided  share  of  property  must  be  made  party  to  action 
for  partition;  Moore  v.  Summerville,  80  Miss.  332,  32  So.  295,  wbere 
one  of  his  heirs  has  no  notice  of  partition  suit,  decree  therein  is  void 
as  to  all;  Oneal  v.  Stimson,  61  W.  Ya.  556,  56  S.  E.  891,  partition  de- 
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cree  of  land  in  which  infants  are  part  owners  is  void  where  infants 
not  made  parties  to  suit.    See  note,  30  Am.  St.  Bep.  208. 

A  Sale  of  Land  Under  Execution  After  Betom  Day  of  execation  is 
void. 

Followed  in  Snodgrass  v.  Butherford  (Tex.  Civ.),  54  S.  W.  1055. 

Fees  of  aoardian  ad  Litem  Should  be  Taxed  upon  property  of  mi- 
nors for  whom  services  were  rendered,  and  not  on  all  parties. 

Approved  in  Drake  v.  Crane,  66  Mo.  Ap.  499,  reaffirming  rule;  Prest 
V.  Black,  63  Kan.  686,  66  Pac.  1018,  fees  of  guardian  ad  litem  are  not 
costs,  and  are  not  chargeable  against  unsuccessful  party;  Walton  v. 
Yore,  58  Mo.  Ap.  565,  f«e  should  be  fixed  by  trial  court. 

Where  Wife  Died  Before  Husband,  husband  abandoned  homestead 
and  his  half  was  sold  under  execution,  heirs  of  wife  could  not  defeat 
purchaser's  right  by  showing  that  parties  were  insolvent  at  wife's 
death.    See  note,  56  L.  B.  A.  82. 

77  Tex.  662-666,  14  S.  W.  2S6,  SAUNDEBS  ▼.  FLANIXEN. 

Fact  That  Vendee  Understood  That  He  was  Only  to  have  Qnitclatm, 
and  80  obtained  land  at  low  price,  does  not  waive  warranty. 

Cited  in  note,  43  Am.  St.  Bep.  38. 

Measure  of  Damages  for  Breach  of  Covenant  of  Warranty,  where 
part  of  land  is  recovered,  is  proportion  lost,  without  interest  if  posses- 
sion was  had. 

Approved  in  Mayer  v.  Wooten,  46  Tex.  Civ.  332,  102  S.  W.  426,  ap- 
plying rule  though  warrantee  believed  that  land  was  all  within  in- 
closure,  and  part  to  which  title  failed  was  without  inclosure. 

Distinguished  in  Hollingsworth  v.  Mexia,  14  Tex.  Civ.  365,  37  S.  W. 
456,  in  a  suit  on  warranty  by  evicted  vendee  against  remote  vendor, 
measure  of  damage  is  amount  paid  by  immediate  vendee  to  warrantor. 

Vendee,  Through  Quitclaim  Deed,  may  Becorer  on  covenant  of  war- 
ranty. 

Approved  in  Johnson  v.  Johnson,  170  Mo.  50,  70  S.  W.  246,  59  L. 
B.  A.  748,  after-acquired  title  of  grantor  in  deed  containing  covenant 
of  seisin  inures  to  one  holding  under  first  grantor,  though  intervening 
deed  was  quitclaim. 

77  Tex.  666-669,  14  S.  W.  232,  FOBSOD  ▼.  G0L80N. 

Occupation  by  Successive  Parties,  with  occasional  cultivation,  but 
without  claim  of  ownership,  will  not  support  plea  of  ten  years'  limita- 
tion. 

See  note,  15  L.  B.  A.  (n«  s.)  1191,  1209. 
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78  Tez.  1-2,  14  S.  W.  238,  WEBB  ▼.  KOOEB. 

Bill  of  Partlciilara  or  Itemized  Account  of  Inmber  furnished,  held 
sofficient  to  fix  materialmen's  lien  under  statute. 

Approved  in  Texas  etc.  Exposition  Assn.  y.  Garuthers,  8  Tex.  Civ. 
478,  29  8.  W.  50,  it  is  unnecessary  to  itemize  when  lien  is  attempted 
to  be  fixed  under  special  verbal  contract  for  specific  work  at  an 
agreed  price. 

78  Tez.  2-6,  14  8.  W.  253,  GBEEK  ▼.  WACO  STATE  BANE. 

Any  One  Partner  may  Dissolve  Firm  at  any  time  provided  partners 
are  not  wronged  nor  defrauded  thereby;  any  explicit  notice  of  timo 
when  dissolution  is  to  take  effect  is  sufficient. 

Approved  in  Blanks  v.  Halfin  (Tex.  Civ.),  30  S.  W.  944,  holding 
purchaser  of  note  payable  to  unknown  partnership  chargeable  with 
notice  of  prior  dissolution.     See    note,  77  Am.  St.  Bep.  320. 

Distinguished  in  White  v.  Hudson  (Tex.  Civ.),  36  S.  W.  332,  prior 
creditor  without  notice  of  dissolution  can  enforce  firm  note  executed 
thereafter. 

Partner  cannot  Without  Anthorlty  Bind  Firm  by  signing  its  name 
to  note  for  debt  it  does  not  itself  owe. 

Reaffirmed  in  Ft.  Dearborn  etc.  Bank  v.  Berrott,  23  Tex.  Civ.  664, 
57  8.  W.  341.  Approved  in  Baptist  Book  Concern  v.  Carswell  (Tex. 
Civ.),  46  8.  W.  859,  after  dissolution,  partner  cannot  change  time  of 
payment  of  note  and  increase  interest. 

78  Ttox.  5-10,  14  8.  W.  238,  BUSH  ▼.  BABBON. 

DepoBitioa  Shonld  be  Suirpressed  Where  Certificate  fails  to  show 
that  answers  were  signed  by  witness  before  officer. 

Approved  in  Missouri  etc.  By.  v.  Hennesey,  20  Tex.  Civ.  320,  49 
8.  W.  919,  certificate  must  show  that  all  witnesses  were  shown  and 
subscribed  to  the  instrument. 

78  Tes.  11,  14  a  W.  236,  GANT  ▼.  TIMMONS. 

Failnre  to  File  Brief  is  Oronnd  for  Dismissal  of  appeal  for  want 
of  prosecution. 

Ai^roved  in  Bowman  y.  Hoffman,  28  Tex.  Civ.  312,  67  8.  W.  152, 
following  rule. 

(59) 
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78  Tex.  11-16,  14  S.  W.  264,  BUSSELL  v.  OUVEB. 

Wliere  Officer's  Jurat  to  Testimony  of  Probating  Witness  designates 
his  official  capacity  hj  initials,  probate  will  not  be  excluded  if  such 
designation  is  clear  when  read  with  other  parts  of  record. 

Approved  in  Auerbach  v.  Wylie,  84  Tex.  618,  19  S.  W.  857,  for  pur- 
pose of  identification,  recitals  in  a  deed  are  admissible  as  original 
evidence  when  including  facts  of  pedigree. 

Judgment  for  One  Tenant  in  Common,  proving  ownership  of  half 
interest  in  land,  is  proper  against  possessors  without  limitation. 

Approved  in  Davidson  v.  Wallingford  (Tex.  Civ.),  30  8.  W.  290, 
one  tenant  in  common  can  recover  entire  survey  from  one  holding 
without  title.     See  note,  6  L.  B.  A.  (n.  s.),  715. 

**Yarbery"  and  **Yarbro"  are  idem  sonans. 

Approved  in  Western  Union  Tel.  Co.  v.  Drake,  14  Tex.  Civ.  602, 
38  S.  W.  633,  holding  Frank  Simons,  F.  A.  Symonds  and  Prank  Sy 
monds  are  idem  sonans;  New  York  etc.  Land  Co.  v.  Dooley,  33  Tex. 
Civ.  636,  77  S.  W.  1031,  "Doorley"  and  "Dooley"  are  idem  sonans. 
See  note,  100  Am.  St.  Bep.  350. 

Evidence  Known  to  Party  bnt  not  Known  to  his  attorney  is  not 
newly  discovered  evidence  warranting  new  trial. 

Approved  in  Marks  v.  Shoup,  2  Alaska,  71,  holding  evidence  known 
to  attorney  but  not  known  to  client  is  not  newly  discovered. 

78  Tez.  17-22,  22  Am.  St.  Bep.  17,  14  8.  W.  228,  9  L.  B.  A.  349,  MOB^ 
BIS  ▼.  MISSOTTBI  ETC.  BY. 

Local  Action  most  be  Brongbt  in  County  wherein  it  accrued. 

Approved  in  Missouri  Pac.  Ry.  v.  Cullers,  81  Tex.  388,  17  S.  W.  21, 
13  L.  R.  A.  542,  action  for  damages  to  land  is  local.  See  notes,  29 
Am.  St.  Rep.  59;  45  Am.  St.  Rep.  549. 

Domestic  Courts  Entertain  Jurisdiction  of  Suits,  between  non- 
residents upon  causes  of  action  arising  outside  of  state,  only  upon 
principles  of  comity,  and  not  as  matter  of  right. 

Approved  in  Southern  Pacific  Co.  v.  Graham,  12  Tex.  Civ.  568,  34 
S.  \V.  135,  reaffirming  rule;  Sorkin  v.  Houston  etc.  Ry.  (Tex.  Civ.), 
53  S.  W.  609,  foreigner  can  sue  domestic  railway  on  transitory  lia- 
bility arising  in  another  state;  Western  Union  Tel.  Co.  v.  Phillips 
(Tex.  Civ.),  30  S.  W.  496,  nonresident  can  sue  domestic  corporation 
for  negligent  delivery  of  telegram  in  another  state;  Western  Union 
Tel.  Co.  V.  Russell,  12  Tex.  Civ.  85,  33  S.  W.  709,  plea  to  jurisdiction 
cannot  be  raised  for  the  first  time  on  appeal.  See  notes,  59  Am.  St. 
Rep.  876;  85  Am.  St.  Rep.  926;  70  L.  R.  A.  542. 

Criticised  in  Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  77,  59  Am. 
St.  Rep,  861,  68  N.  W.  666,  34  L.  R.  A.  503,  where  action  was  transi- 
tory and  holding  rule  to  be  obiter. 

Domestic  Courts  Should  Refuse  Jurisdiction  of  Bait  between  resi- 
dents in  Indian  Territory  upon  cause  of  action  arising  there,  where 
jurisdiction  as  between  such  courts  and  federal  courts  is  doubtful. 

Reaffirmed  in  Western  Union  Tel.  Co.  v.  Phillips,  2  Tex.  Civ.  615, 
21  S.  W.  640. 

78  Tex.  22-27,  14  S.  W.  268,  DITTBCAB  ▼.  DIGKOWITTT. 

No  Spanish  Law  Vested  in  City  or  Town  title  in  fee  to  lands  within 
its  limit  or  deprived  Spanish  government  of  power  of  disposition  of 
such  lands. 
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Approved  in  Taylor  v.  Hoya,  9  Tex.  Civ.  313,  29  S.  W.  510,  city 
assuming  special  incorporation  and  later  returning  to  general  incor- 
poration, does  not  forfeit  land  in  its  old  limits. 

Legislation  Since  End  of  Spanisli  Dominion  contemplated  that  city 
of  San  Antonio  should  hold  in  fee  all  lands  within  its  ancient  limits 
which  had  not  become  property  of  individuals  before  that  period. 

Approved  in  San  Antonio  v.  Ostrom,  18  Tex.  Civ.  679,  45  8.  W. 
962,  a  city  setting  up  an  easement  must  establish  it  by  proof. 

78  Tex.  28-33,  14  S.  W.  254,  IVTRRRnJi  ▼.  BOBEBTa 

On  Bill  for  New  Trial  After  the  Term,  applicant  must,  in  addition 
to  showing  that  judgment  was  rendered  against  him  by  fraud,  acci- 
dent, or  act  of  opposite  party,  without  negligence  on  his  part,  also 
show  the  injustice  of  the  judgment. 

Approved  in  Simmons  v.  Richards,  28  Tex.  Civ.  113,  66  S.  W.  688, 
applicant  must  be  able  to  show  that  different  result  would  be  ob- 
tained in  new  trial. 

Kegligence  of  Coan«el  in  Failing  to  Apply  for  new  trial  during 
term  is  negligence  of  applicant. 

R€affirmed  in  Luther  v.  Western  etc.  Tel.  Co.,  25  Tex.  Civ.  38, 
60  8.  W.  1030,  1  Tex.  Ct.  Rep.  429,  Johnson  v.  Daniel,  25  Tex.  Civ. 
590,  63  8.  W.  1033,  2  Tex.  Ct.  Rep.  1046.  Approved  in  Smith  v. 
Patrick  (Tex.  Civ.),  36  S.  W.  763,  and  Smith  v.  Patrick  (Tex.  Civ.), 
42  8.  W.  535,  both  vacating  dismissal  after  term  where  plaintiff  was 
diligent  and  judgment  was  procured  by  mistake;  Graham  v.  Coolidge, 
30  Tex.  Civ.  276,  70  8.  W.  233,  application  for  new  tria^  filed  after 
term  at  which  judgment  was  rendered  must  show  excuse  for  failure 
to  appeal;  Dick  v.  Collins,  30  Tex.  Civ.  13,  68  S.  W.  1015,  holding 
petition  in  action  to  set  aside  judgment  for  mistake  in  testimony  of 
witnesses  did  not  show  sufficient  diligence;  Elneeland  v.  Miles  (Tex. 
Civ.),  25  8.  W.  486,  refusing  rehearing  on  motion  made  after  statu- 
tory time,  where  only  excuse  is  that  counsel  were  busy;  Wooley  v. 
Sollivan  (Tex.  Civ.),  43  8.  W.  922,  refusing  to  vacate  judgment  for 
counsel's  failure  to  appear  at  trial;  Lightfoot  v.  Wilson,  11  Tex.  Civ. 
152,  32  8.  W.  331,  court  cannot  extend  time  to  move  for  new  trial, 
even  with  consent  of  parties. 

78  Tex.  33-53,  14  S.  W.  297,  IiAin>A  ▼.  OBERT. 

Allegationa  of  Fraud  and  Duress  Held  Sufficient  in  suit  to  set  aside 
settlement. 

Cited  in  24  Am.  St.  Rep.  173,  note. 

Wliere  Original  Suit  is  for  Money,  notes  and  accounts  procured  by 
duress,  amendment  alleging  agreement  to  repay  upon  condition  does 
not  set  up  new  cause  of  action  affecting  statute  of  limitations. 

Approved  in  Schneider  v.  Sellers,  98  Tex.  391,  84  8.  W.  422,  cause 
of  action  for  recovery  of  land  and  in  alternative  judgment  for  its 
value  against  defendant  who  had  wrongfully  sold  it,  if  it  is  held  by 
innocent  purchaser,  not  changed  by  amendment  seeking  same  recovery 
but  specifically  pleading  facts  making  sale  unlawful;  Parlin  etc.  Co. 
V.  Glover,  45  Tex.  Civ.  100,  99  8.  W.  595,  applying  rule  where  peti- 
tion charging  conversation  was  amended  to  allege  that  property  was 
obtained  by  false  representations;  Massey  v.  Blake,  3  Tex.  Civ.  59, 
21  8.  W.  782,  a  suit  containing  allegations  of  liability,  because  a 
member  of  a  firm  is  not  charged  by  amendment  alleging  liability  by 
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reason  of  assumption  and  promise  to  pay  for  valuable  consideration; 
Gulf  etc.  Ey.  v.  Eichards,  11  Tex.  Civ.  101,  32  S.  W.  99,  if  same  facts 
are  alleged  in  amendment,  new  cause  is  not  set  up;  Mexican  Cent.  Ey. 
V.  Mitten,  13  Tex.  Civ.  661,  36  S.  W.  285,  pleading  cause  of  wreck  by 
"reason  of  bridge  giving  away,"  and  amending  "by  reason  of  defective 
roadbed  within  few  feet  of  bridge,"  is  same  action;  Texas  etc.  Ky. 
V.  Frazier  (Tex.  Civ.),  34  S.  W.  665,  holding  amendments  herein  in 
complaint  for  railway  negligence  do  not  state  new  cause  of  action; 
Missouri  etc.  Ey.  v.  Levy,  23  Tex.  Civ.  688,  57  S.  W.  867,  in  an  action 
for  damages  to  sugar  while  in  transitu,  an  amendment  alleging 
damages  because  of  failure  of  defendant  to  load  sugar  is  a  new  ac- 
tion; Phoenix  Lumber  Co.  v.  Houston  Water  Co.  (Tex.  Civ.),  59  S. 
W.  555,  1  Tex.  Ct.  Eep.  549,  an  amendment  from  an  action  for  dam- 
ages ex  contractu  to  one  ex  delicto  sets  up  new  cause.  See  note,  23 
Am.  St.  Eep.  894. 

Only  Fear  of  Illegal  Imprisonment  Constitates  Duress,  and  not  fear 
of  lawful  imprisonment. 

Approved  in  .Gray  v.  Freeman,  37  Tex.  Civ.  561,  84  S.  W.  1107, 
threat  to  imprison  grantor's  child  if  debt  incurred  by  child  is  not 
paid  is  such  duress  as  avoids  trust  deed  to  secure  debt. 

See  note,  9  L.  E.  A.  633. 

Distinguished  in  Largent  v.  Beard  (Tex.  Civ.),  53  S.  W.  91,  92,  on 
note  executed  under  duress  for  money  embezzled,  plaintiff  can  re- 
cover amount  embezzled. 

That  a  Money  Obligation  was  Completely  Barred  before  the  adop- 
tion of  the  constitution  of  1869,  suspending  the  statute,  does  not 
except  it  from  the  operation  of  the  constitution. 

See  note,  45  L.  E.  A.  614. 

78  Tex.  53-64,  14  &  W.  245,  CAMPBELL  PBINTIKa  ETC.  CO.  ▼. 
POWELL. 

Where  Condition  Attached  to  Note  Stipulated  as  condition  of  its 
delivery  that  it  be  signed  by  ten  solvent  persons,  party  taking  note 
with  knowledge  of  condition,  although  detached  before  delivery, 
takes  risk  of  signers'  solvency. 

Approved  in  Merchants'  Nat.  Bank  v.  McAnulty  (Tex.  Civ.),  31 
S.  W.  1096,  reaffirming  rule;  Norris  v.  Cetti,  35  Tex.  Civ.  29,  79  S.  W. 
642,  where  bond  to  secure  A  signed  by  B  and  C  as  sureties,  B  telling 
A's  agent  in  C's  hearing  that  bond  not  to  be  delivered  till  D  signed 
as  surety,  but  it  was  delivered  without  D's  signature  without  sureties' 
knowledge,  B  and  C  released;  Logan  v.  Texas  etc.  Loan  Assn.,  8 
Tex.  Civ.  494,  28  S.  W.  143,  a  corporation,  having  received  the  bene- 
fits, cannot  plead  ultra  vires;  Large  v.  Parker  (Tex.  Civ.),  56  S. 
W.  588,  holding  surety  not  liable  where  note  was  delivered  without 
additional  solvent  surety,  as  agreed;  Gatling  v.  San  Augustine 
County,  25  Tex,  Civ.  284,  61  S.  W.  433,  1  Tex.  Ct.  Eep.  790,  party 
signing  as  surety  on  convict  hire  bond  upon  condition  that  it  be 
signed  also  by  a  party  named  is  not  liable  if  not  so  signed;  Eoemer 
V.  Meyer  (Tex,  Sup.),  17  S.  W.  597,  arguendo.  See  notes,  31  Am.  St. 
Eep.  751;  45  L.  E.  A.  348. 

Where  Security  to  Sureties  on  Note  Is  Olven  Only  for  purpose  of 
indemnifying  them,  principal  is  not  entitled  to  subrogation;  relation 
of  debtor  and  creditor  must  exist. 

Beaffirmed  in  Butler  v.  Sanger,  4  Tex.  Civ.  417,  23  S.  W.  490, 
MagUl  v.  Brown,  20  Tex.  Civ.  674,  50  S.  W.  149,  Campbell  etc.  Mfg. 
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Co.  ▼.  Powell  (Tex.  Civ.),  36  S.  W.  1006,  and  Campbell  etc.  Mfg.  Co. 
T.  Powell  (Tex.  Civ.),  24  S.  W.  965,  on  subsequent  appeals  in  same 
ease. 

Distinguished  in  Wheeler  v.  First  Nat.  Bank  (Tex.  Civ.),  41  S. 
W.  377,  holding  creditor  entitled  to  benefit  of  security  given  by 
debtor  to  sureties. 

78  Tex.  64-71,  14  8.  W.  275,  TEXAS  ELBVATOB  ETO.  00.  ▼. 
MITCHELL. 

In  Suit  Against  Compress  Company  for  value  of  certain  number 
of  bales  of  cotton  alleged  to  have  been  delivered,  amendment  setting 
out  that  plaintiff  had  delivered  three  and  had  purchased  others,  states 
no  new  cause  of  action. 

Approved  in  Schneider  v.  Sellers,  98  Tex.  391,  84  S.  W.  422,  cause 
of  action  for  recovery  of  land  and  in  alternative  judgment  for  its 
value  against  defendant  who  had  wrongfully  sold  it  if  held  by  inno- 
cent purchaser,  not  changed  by  amendment  seeking  same  recovery 
but  specifically  pleading  facts  making  sale  unlawful;  Galveston  etc. 
By.  Co.  V.  Tirres,  33  Tex.  Civ.  363,  76  8.  W.  807,  amendment  merely 
amplifying  statement  of  injuries  is  not  subject  to  plea  of  limita- 
tion; Massey  v.  Blake,  3  Tex.  Civ.  59,  21  S.  W.  782,  petition  alleging 
defendant  liable  on  note  as  member  of  firm,  and  amendment  alleging 
liability  by  promise  to  pay  for  a  consideration  states  no  new  cause; 
Meade  v.  Jones,  13  Tex.  Civ.  324,  35  S.  W.  311,  an  amendment  en- 
larging averments  of  original  petition  does  not  set  up  new  cause  of 
action;  Gordan  v.  Mackey  (Tex.  Civ.),  30  S.  W.  587,  holding  action 
for  services  rendered  not  changed  by  amendment  alleging  transfer 
of  obligation  to  defendant;  Missouri  etc.  By.  v.  McFadden  (Tex. 
Civ.),  32  S.  W.  24,  holding  amendments  herein  no  new  cause  of  action; 
Mexican  Cent.  By.  v.  Mitten,  13  Tex.  Civ.  661,  36  S.  W.  285,  allega- 
tion of  wreck  caused  by  "bridge  giving  away"  and  amendment 
stating  defective  roadbed  within  few  feet  of  bridge  is  same  action. 
See  note,  23  Am.  St.  Bep.  894. 

Defendant's  Allegation  of  Absence  of  Negligence  can  be  rebutted 
by  plaintiff  showing  defendant's  negligence  without  pleading  it. 

Approved  in  Missouri  etc.  By.  v.  Chittim  (Tex.  Civ.),  40  S.  W.  24, 
plaintiff  can  prove  any  fact  showing  nonexistence  of  alleged  con- 
tributory negligence. 

78  Tto.  71-80,  14  S.  W.  261,  9  L.  S.  A.  295,  LYON  ▼.  McDONALD. 

Fee  Does  not  Pass  to  Bailroad  Company  upon  condemnation  of 
land  for  right  of  way. 

Approved  in  Olive  v.  Sabine  etc.  By.,  11  Tex.  Civ.  213,  33  S.  W. 
142,  reaffirming  rule;  Muhle  v.  New  York  etc.  By.,  86  Tex.  464,  25 
S.  W.  608,  use  only  passes  on  condemnation  and  on  abandonment 
the  owner  of  fee  is  restored;  Lester  v.  Ft.  Worth  etc.  B.  B.  (Tex.  Civ.), 
26  S.  W.  167,  inBolven<cy  of  railroad  is  no  defense  to  condemnation. 
See  note,  30  L.  B.  A.  534. 

Bailroad  cannot  Appropriate  or  License  Appropriation  of  right  of 
way  acquired  by  condemnation  to  use  inconsistent  with  purpose  of 
condemnation. 

Approved  in  Buford  v.  Smith,  2  Tex.  Civ.  181,  21  S.  W.  169,  rights 
do  not  extend  beyond  purpose  for  which  condemnation  was  made; 
Foster  v.  Chicago  etc.  By.,  10  Tex.  Civ.  477,  31  S.  W.  530,  land 
condemned  cannot  be  used  but  for  purpose  for  which  it  was  con- 
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demned  without  making  compensation  of  owner  of  fee  for  damage; 
Sanborn  v.  Van  Duyne,  90  Minn.  224,  96  N.  W.  43,  where  city  by 
deed  acquired  perpetual  easement  to  erect  levee  on  land  granted,  but 
never  constructed  levee,  it  could  not  lease  property  to  individual  for 
private  purposes;  Stevens  v.  St.  Louis  etc.  Terminal  By.,  152  Mo.  219, 
63  S.  W.  1068,  joint  use  with  another  railroad  is  not  inconsistent  with 
purpose  of  condemnation  for  raUroad  purposes;  Southwestern  Tel.  etc. 
Co.  V.  Gulf  etc.  Ry.  (Tex.  Civ.),  52  S.  W.  107,  telegraph  company  can 
condemn  right  of  way  previously  condemned  by  railway;  Croley  v. 
St.  Louis  etc.  By.  (Tex.  Civ.),  56  S.  W.  616,  land  condemned  for  right 
of  way  cannot  be  used  for  other  purposes;  Muhle  v.  New  York  etc. 
Ry.  (Tex.  Civ.),  23  S.  W.  812,  holding  land  condemned  for  depot  not 
abandoned  by  using  as  adjoining  park;  Odneal  v.  Sherman  (Tex. 
Civ.),  25  S,  W.  57,  land  received  by  city  for  street  purposes  cannot 
be  appropriated  for  waterworks. 

78  Tex.  80-83,  14  S.  W.  257,  HABLE  ▼.  BICHARDS. 

Mortgage  by  Widow  of  Residence  Homestead  may  be  foreclosed 
and  defendant's  interests  sold,  subject  to  right  of  occupancy  by  widow 
and  minor  children. 

Approved  in  Kiolbassa  v.  Baley,  1  Tex.  Civ.  169,  23  S.  W.  254, 
unmarried  surviving  spouse  can  mortgage  homestead;  Lee  v.  British 
etc.  Mtg.  Co.,  25  Tex,  Civ.  487,  61  S.  W.  138,  1  Tex.  Ct.  Bep.  793, 
surviving  spouse  can  give  deed  of  trust  on  homestead,  and  as  between 
heirs  of  deceased  spouse  and  purchaser,  partition  will  be  decreed; 
Bond  V.  National  Exch.  Bank  (Tex.  Civ.),  53  S.  W.  74,  holding 
vendor's  lien  note  enforceable  against  homestead;  Kidwell  v.  Carson, 
3  Tex.  Civ.  330,  22  S.  W.  535,  surviving  husband  may  mortgage  his 
interest  in  the  homestead  for  any  sort  of  debt;  Moore  v.  Poole  (Tex. 
Civ.),  25  S.  W.  803,  unmarried  head  of  family  may  mortgage  his 
homestead;  Dwyer  v.  Foley  (Tex.  Civ.),  35  S.  W.  821,  upholding  deed 
of  trust  to  homestead  made  by  widow  through  another. 

Business  Homestead  is  Protected  Wlille  Used  as  place  of  business. 

Approved  in  Alexander  v.  Lovett,  95  Tex.  664,  69  S.  W.  69,  where 
owner  of  lumber  business  sold  stock  and  leased  premises  to  purchasers 
for  three  years,  agreeing  not  to  re-engage  in  business,  but  kept  somo 
books  there  occasionally  consulted,  business  homestead  abandoned, 
though  he  intend  to  resume  business  in  future;  In  re  Flannagan,  117 
Fed.  698,  bankrupt  merchant  who  made  assignment  and  went  to  work 
on  mother's  farm  and  devoted  time  thereto  not  entitled  to  business 
homestead,  where  only  hope  of  resuming  business  was  in  case  of 
compromise  with  creditors. 

Act  of  Widow  in  Ceasing  to  Use  Storehouse  for  business  purposes 
devests  her  and  and  her  children  of  their  homestead  rights  therein. 

See  note,  56  L.  B.  A.  82. 

Where  Property  has  Once  Acquired  the  character  of  a  homestead, 
the  burden  is  upon  him  who  seeks  to  show  that  it  has  been  abandoned. 

See  note,  56  L.  B.  A.  83. 

Temporary  Lease  of  Residence  Homestead  does  not  necessarily 
imply  abandonment. 

See  note,  56  L.  B.  A.  81. 

78  Tex.  84-92,  14  8.  W.  287,  HARDEMAN  ▼.  MAITD. 

Twenty-five  Years'  Acquiescence  in  Condemnation  of  land  taken  for 
capitol  constitutes  estoppel. 
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DistiBguished  in  Fayssoux  v.  Kendall  Go.  (Tex.  Civ.),  55  S.  W.  584, 
holding  owner  not  estopped  to  recover  land  by  attorney's  unauthor- 
ized consent  to  construction  of  road. 

78  Tex.  92-96,  14  8.  W.  256,  GRAVES  ▼.  BAINS. 

Broker  is  Entitled  to  His  Commissions  notwithstanding  that  seller 
voluntarily  reduces  price  or  changes  terms  of  sale,  as  originally  pro- 
posed to  broker  and  buyer  accepts  such  new  terms. 

Reaffirmed  in  Blair  v.  Slosson,  27  Tex.  Civ.  404,  66  S.  W.  113,  3 
Tex.  Ct.  Rep.  778.    See  note,  44  L.  R.  A.  351. 

Where  Agent  is  Authorized  to  Sell  Land  and  finds  purchaser,  he  is 
entitled  to  compensation,  notwithstanding  principal  did  not  know  fact 
and  made  sale  himself. 

Approved  in  West  Brothers  v.  Thompson,  48  Tex.  Civ.  364,  106  S. 
W.  1135,  and  Colonial  Trust  Co.  v.  Pacific  Packing  etc.  Co.,  158  Fed. 
280,  both  following  rule;  Hahl  &  Co.  v.  Wickes,  44  Tex.  Civ.  79,  97 
S.  W.  840,  applying  rule  where  broker  took  prospective  purchaser  to 
land  and  made  him  offer,  which  was  refused;  Bassford  v.  West,  124 
Mo.  Ap.  255,  101  S.  W.  612,  merely  asking  broker  to  introduce  one 
to  particular  person  who  was  prospective  buyer,  does  not  make  owner 
liable  for  commission  if  he  himself  makes  sale;  Berg  v.  San  Antonio 
St.  Ry.,  17  Tex.  Civ.  299,  42  S.  W.  651,  agent  authorized  to  sell  bonds 
which  unbeknown  to  him  are  invalid  and  purchasers  decline  to  buy 
for  that  reason,  agent  is  entitled  to  commission;  Bowser  v.  Field  (Tex. 
Sup.),  17  8.  W.  46,  Byrd  v.  Frost  (Tex.  Civ.),  29  S.  W.  46,  both  ap- 
plying rule  where  owner  makes  sale.  See  notes,  25  Am.  St.  Rep.  267; 
8  L.  R.  A.  (n.  s.)  153,  44  L.  R.  A.  322,  346,  613,  625;  10  L.  R.  A.  104. 

Distinguished  in  Williams  v.  Moore,  24  Tex.  Civ.  411,  58  S.  W.  958, 
where  agent  without  general  authority  employs  broker  to  effect  sale, 
broker  cannot  recover;  Lyle  v.  University  Land  etc.  Co.  (Tex.  Civ.), 
30  S.  W.  725,  1  Tex.  Ct.  Rep.  73,  broker  cannot  recover  com^nissions 
where  land  was  not  sold  to  designated  purchaser. 

78  Tex.  96-102,  22  Am.  St.  Bep.  27,  14  8.  W.  266,  JOHNSON  v. 
ARCHIBALD. 

Where  Calls  in  Grant  When  Applied  to  Land  disclose  latent  am- 
biguity, and  conflict  with  each  other,  extrinsic  evidence  is  admissible 
to  determine  conflict  and  identify  land;  contra,  where  there  is  no 
ambiguity. 

Approved  in  Sloan  v.  King,  33  Tex.  Civ.  542,  77  S.  W.  50,  follow- 
ing rule;  Jamison  v.  New  York  etc.  Land  Co.  (Tex.  Civ.),  77  S.  W. 
970,  parol  inadmissible  to  change  lines  and  corners  of  grounds  as 
shown  by>  unambiguous  survey;  Barnett  v.  Mahon  (Tex.  Civ.),  31  S. 
W.  331,  rejecting  evidence  to  contradict  plat  and  field-notes.  See 
notes,  27  Am.  St.  Rep.  877;  30  Am.  St.  Rep.  453;  39  Am.  St.  Rep.  154, 
825;  53  Am.  St.  Rep.  491. 

Survey  Actnally  Made  is,  in  Legal  Contemplation,  the  true  survey; 
and  it  is  always  competent  to  show  by  legal  evidence  where  lines 
were  in  fact  run. 

Cited  in  Albert  v.  City  of  Salem,  39  Or.  474,  65  Pac.  1071,  follow- 
ing rule;  Ayers  v.  Huddleston,  30  Ind.  Ap.  251,  66  N.  E.  63,  hold- 
ing jury  could  consider  evidence  fixing  initial  point  of  survey  by 
landmark;  Williams  v.  Virginia-Pocahontas  Coal  Co.,  60  W.  Va.  246, 
53  S.  E.  926,  construing  mistaken  calls  in  deed.  See  notes,  39  Am.  St. 
Rep.  826;  47  Am.  St.  Rep.  602. 

4  Tex.  Notes — 5 
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Distinguished  in  Barnett  v.  Mahon  (Tex.  Civ.),  31  S.  W.  332,  re- 
jecting evidence  to  contradict  surveyor's  plat  and  field-notes;  Hartz 
V.  Owen  (Tex.  Civ.),  27  S.  W.  43,  where  defendant  admits  correctness 
of  survey,  he  cannot  introduce  surveyor's  testimony  to  vary  lines. 

Calls  in  Snnrey  for  Natural  Objects  or  Marked  Lines  prevail  over 
calls  for  courses  and  distances  only  in  absence  of  mistake. 

Approved  in  Christenson  v.  Simmons,  47  Or.  191,  192,  82  Pac.  808^ 
following  rule.     See  note,  129  Am.  St.  Rep.  994,  997,  1007. 

78  Tex.  103-109,  14  8.  W.  206,  207,  LOXJDEB  ▼.  SGHLUTEB. 

To  Support  Title  and  Belationsklp  of  Plaintiff's  Vendor  in  trespass 
to  try  title,  witness  may  testify  to  declarations  by  grandfather  to 
effect  that  he  was  his  son  and  declarations  by  her  mother  that  he  was 
her  brother. 

Approved  in  Davidson  v.  Senior,  3  Tex.  Civ.  550,  23  S.  W.  25,  re- 
citals in  power  of  attorney  as  to  pedigree  are  not  admissible  to  estab- 
lish the  facts;  De  Leon  v.  McMurray,  5  Tex.  Civ.  283,  23  8.  W.  1039, 
the  party  making  the  declaration  of  pedigree  must  be  a  member  of 
the  family;  Nunn  v.  Mayes,  9  Tex,  Civ.  370,  30  S.  W.  481,  declaration 
of  pedigree  must  come  from  deceased  relatives  or  from  family  his- 
tory. 

Distinguished  in  Byers  v.  Wallace,  87  Tex.  516,  29  S.  W.  760,  self- 
serving  declarations  of  pedigree  are  incompetent  as  against  other 
heirs. 

In  Suit  by  Heir  or  His  Vendee,  it  is  Error  for  Conrt  to  charge  that 
his  right  to  recover  depends  upon  proof  of  sole  heirship. 

Approved  in  Davidson  v.  Wallingford  (Tex.  Civ.),  30  S.  W.  290, 
Hintze  v.  Krabbenschmidt  (Tex.  Civ.),  44  S.  W.  40,  both  holding  one 
tenant  in  common  can  recover  entire  tract  from  defendant  without 
title.     See  note,  50  Am.  St.  Rep.  842. 

One  Holding  Under  Defective  Tax  Title  may  be  possessor  in  good 
faith  in  sense  in  which  term  is  used  in  statute  relating  to  improve- 
ments. 

Approved  in  Cahill  v.  Benson,  19  Tex.  Civ.  40,  46  S.  W.  894,  re- 
affirming rule;  Netzorg  v.  Geren,  26  Tex.  Civ.  123,  62  S.  W.  791,  2 
Tex.  Ct.  Rep.  479,  in  trespass  to  try  title,  it  cannot  be  held  that  im- 
provements were  not  made  in  good  faith  because  purchaser  held  under 
void  tax  title. 

78  Tex.  109-119,  14  B.  W.  307,  BRADFORD  ▼.  KNOWLES. 

Judgment  in  Suit  on  Note,  Holding  That  Note  had  been  satisfied 
by  conveyance  of  land,  is  not  conclusive  as  to  title,  as  against  party 
claiming  under  deed  earlier  than  that  referred  to. 

Approved  in  Bradford  v.  Knowles  (Tex.  Civ.),  24  S.  W.  1097,  on 
subsequent  appeal  in  same  case;  dissenting  opinion  in  Fischer  v.  John- 
son, 139  Mo.  440,  41  S.  W.  205,  majority  holding  cause  cannot  be  ap- 
pealed to  supreme  court  as  involving  real  estate  unless  the  title  will 
be  affected  by  the  judgment. 

Miscellaneous.— Bradford  v.  Knowles,  86  Tex.  507,  25  S.  W.  1117^ 
referred  to  for  pleading  and  facts. 

78  Tex.  119-126,  14  a  W.  285,  MOODY  ▼.  SMOOT. 

Upon  Death  of  Wife,  Husband  Occupies  Relation  of  surviving  part- 
ner in  ordinary  partnership. 

Approved  in  Gulf  etc.  Ry.  v.  Goldman,  87  Tex.  572,  29  S.  W.  1063,. 
subject  only  to  court  of  equity  when  necessary  to  protect  the  bene- 
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fieiaries;  Gulf  etc.  By.  v.  Goldman,  8  Tex.  Civ.  259,  28  S.  W.  267,  it 
i»  not  necessary  to  make  wife's  heirs  parties  to  a  suit;  Carleton  v. 
Ooebler,  94  Tex.  98,  58  S.  W.  830,  1  Tex.  Ct.  Bep.  7,  executor  of  in- 
solvent testator  has  control  over  community  interest;  dissenting  opin- 
ion in  Powell  v.  Pugh,  13  Wash.  580,  43  Pac.  880,  majority  holding 
that  under  statute,  community  personalty  can  be  sold  to  satisfy  hus- 
band's separate  debts. 

Wife's  Administrator  cannot  Interfere  with  husband's  administra- 
tion of  community  property. 

Beafirmed  in  Cullers  v.  May,  81  Tex.  114,  16  S.  W.  814.  Approved 
in  Henry  v.  McNew,  29  Tex.  Civ.  294,  69  S.  W.  217,  where  husband 
acquired  community  property  in  own  name  which  was  encumbered  by 
lien,  foreclosure  of  lien  after  death  of  wife  in  action  against  husband 
alone  concluded  wife'e  children;  Strong  v.  Eakin,  11  N.  M.  121,  66 
Pac.  543,  in  absence  of  evidence  it  is  presumed  that  every  debt  con- 
tracted during  marriage  is  community  debt. 

Wliere  Two  Causes  of  Action  Grow  Out  of  same  transaction,  they 
may  be  joined. 

Approved  in  Harris  v.  Cain,  41  Tex.  Civ.  144,  91  S.  W.  869,  uphold- 
ing joinder  of  causes  of  action  where  purchaser  of  note,  on  representa- 
tions of  vendor  that  it  was  secured  by  vendor's  lien,  asserts  lien  and 
also  asks  for  judgment  against  his  vendor  for  amount  paid  vendor 
for  note  if  no  lien  exists. 

78  Tez.  131-150,  10  8.  W.  643,  SHIBIiEY  ▼.  WACO  TAP  BY.  CO. 

While  Tort  is  Wrong  Independent  of  Contract^  it  may  grow  out  of, 
make  part  of,  or  be  coincident  with,  contract;  accordingly,  same  state 
of  facts  between  same  parties  may  admit  of  action  ex  contractu  or 
ex  delicto. 

Beaffirmed  in  Gulf  etc.  By.  v.  Halbrook,  12  Tex.  Civ.  483,  33  S.  W. 
1030. 

Contractor  Engaged  in  Constructing  Bailroad,  whose  work  is  stopped 
by  company's  servants,  may  in  suit  for  damages  for  breach  of  con- 
tract, alleging  wrongful  seizure  of  his  property,  recover  exemplary 
damages  for  tort. 

Approved  in  Marshall  v.  San  Antonio  (Tex.  Civ.),  63  S.  W.  148,  2 
Tex.  Ct.  Bep.  838,  in  an  action  for  breach  of  contract  where  a  question 
of  damages  arises,  the  cause  may  be  reversed  and  remanded  for  trial 
alone  on  that  point. 

Porchaser  at  Foredosnre  Sale  of  Bailroad  imder  deed  of  trust  con- 
vejing  all  "corporate  privileges  and  appurtenances,"  etc.,  acquires 
title  to  road  as  constructed,  and  does  not  take  lands  donated  by  state 
for  construction. 

Approved  in  Quinlan  v.  Houston  etc.  By.,  89  Tex.  379,  34  S.  W.  745, 
reaffirming  rule;  Aldridge  v.  Pardee,  24  Tex.  Civ.  264,  60  S.  W.  795, 
applying  rule  where  property  bought  under  foreclosure  sale;  Chicago 
etc.  By.  Co.  v.  McGuire,  31  Ind.  Ap.  114,  99  Am.  St.  Bep.  249,  65 
N.  E.  933,  property  acquired  by  railroad  adjacent  to  depot  which  it 
leases  for  stores  does  not  pass  under  prior  mortgage  covering  prop- 
erty thereafter  acquired  for  purposes  connected  with  or  appertaining 
to  railroad.    See  note,  99  Am.  St.  Bep.  255. 

Wbere  Salt  is  Commenced  Within  Statutory  Period  and  one  cause 
of  action  is  expressly  abandoned,  statute  resumes  operation  and  such 
cause  is  barred  by  limitation  running  from  accrual. 
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Approved  in  Mexican  Nat.  Coal  etc,  Co.  v.  Frank,  154  Fed.  235, 
Texas  Bevised  Statutes,  article  3358,  prescribing  four  year  limita- 
tions, governs  suit  to  cancel  instrument  purporting  to  surrender  min- 
ing  lease;  Blount  v.  Bleker,  13  Tex.  Civ.  231,  35  S.  W.  864,  two 
years'  limitation  not  applicable  in  action  for  breach  of  warranty  nor 
to  a  suit  in  equity  to  recover  for  a  deficiency  in  quantity  of  land  con- 
veyed. 

Simple  Contract  Creditor  may  Sue  to  Avoid  fraudulent  conveyance 
made  by  his  debtor. 

Approved  in  Dittman  v.  Weiss,  87  Tex.  622,  30  S.  W.  864,  creditor 
may  bring  a  suit  to  subject  property  fraudulently  conveyed  to  pay- 
ment of  their  claims  without  first  acquiring  lien.  See  note,  23  L.  B. 
A.  (n.  8.)  84. 

Wmie  Suit  to  Avoid  Conveyance  as  Fraudulent  may  be  barred  by 
statute,  it  does  not  follow  that  fact  of  sale  may  not  be  used  in  sup- 
port of  allegation  of  fraudulent  combination. 

Approved  in  Vodrie  v.  Tynan  (Tex.  Civ.),  57  S.  W.  681,  and 
Chicago  etc.  By.  v.  Titterington,  84  Tex.  225,  31  Am.  St.  Bep.  45,  19 
S.  W.  475,  suit  to  avoid  on  ground  of  fraud  is  barred  in  four  years; 
Goldfrank  v.  HalflP  (Tex.  Civ.),  26  S.  W.  779,  reversing  for  failure 
to  submit  fact  of  payment  to  jury  in  action  to  set  aside  fraudulent 
sale. 

Miscellaneous. — Houston  etc.  By.  v.  Shirley,  89  Tex.  97,  31  S.  W. 
291,  and  (Tex.  Civ.),  24  S.  W.  810,  referring  historically  to  former 
appeal  for  facts  of  the  case. 

78  Tex.  151-159,  14  8.  W.  272,  EENNABD  v.  MABBY. 

Everyone  la  Presumed  to  Know  That  Deed  Absolute  on  its  face  may 
have  been  intended  as  mortgage,  and  that  courts  will  so  hold  it  if 
executed  to  secure  debt. 

Approved  in  Turner  v.  Cochran  (Tex.  Civ.),  63  8.  W.  155,  2  Tex. 
Ct.  Bep.  691,  the  plaintiff  seeking  to  ingraft  trust  has  burden  of  prov- 
ing that  purchaser  had  notice,  or  did  not  purchase  for  value;  Lind- 
berg  V.  Thomas,  137  Iowa,  54,  114  N.  W.  564,  where  owner  of  land 
subject  to  mortgage  agreed  to  convey  to  A,  who  agreed  to  reconvey 
on  payment  of  loan,  which  agreement  was  recorded,  and  thereafter 
owner  borrowed  from  C,  assigning  as  security  A's  agreement  and  tak- 
ing like  agreement  from  C,  which  was  not  recorded  till  after  war- 
ranty deed  to  plaintiff,  latter  had  constructive  notice  of  title  in  A. 

Except  Where  Otherwise  Provided,  Registration  takes  effect  from 
time  paper  is  filed  with  clerk  properly  authenticated. 

Beaffirmed  in  Lignoski  v.  Crooker,  86  Tex.  327,  24  S.  W.  279.  Ap- 
proved in  Bank  of  America  v.  Waggoner,  143  Fed.  60,  where  chattel 
mortgage  filed  in  clerk's  office  as  required  by  statute,  rights  of  as- 
signee of  mortgage  not  affected  by  clerk's  failure  to  make  proper 
record  entries  or  to  keep  paper  in  proper  place.  See  note,  38  L.  B.  A. 
249. 

A  Sale  Under  Power  Given  l>y  Tmst  Deed  defeats  the  lien  of  a 
judgment  rendered  after  the  record  of  the  trust  deed;  hence  injunc- 
tion to  restrain  a  sale  under  the  judgment  will  not  lie. 

Approved  in  Chamberlain  v.  Baker,  28  Tex.  Civ.  601,  67  8.  W.  534, 
attempt  to  sell  under  execution  against  plaintiff's  vendors  claiming 
conveyance  to  be  in  fraud  of  plaintiff  in  execution  does  not  threaten 
cloud  on  plaintiff's  title  so  as  to  furnish  ground  to  enjoin  sale;  Heath 
v.  First  Nat.  Bank  (Tex.  Civ.),  32  S.  W.  780,  action  to  remove  cloud 
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on  title  will  not  lie  in  favor  of  holder  of  legal  and  equitable  title 
as  against  one  attaching  it  as  the  property  of  another. 

Record  of  Mortgage  in  Form  of  Deed  in  record-book  of  deeds 
gives  notice  of  whatever  adverse  rights  may  exist  in  grantee. 

Approved  in  Long  v.  Fields,  31  Tex.  Civ.  243,  71  Q.  W.  776,  follow- 
ing role.     See  note,  96  Am.  St.  Bep.  401. 

Distinguished  in  Grand  Bapids  Nat.  Bank  v.  Ford,  143  Mich.  406, 
114  Am.  St.  Bep.  668,  107  N.  W.  78,  when  statute  requires  that  deeds 
and  mortgages  be  required  in  separate  books  kept  for  that  purpose, 
record  of  deed  absolute  in  form,  though  intended  as  mortgage  is  not 
notice  if  recorded  in  deed-book. 

78  Tex.  159-163,  14  S.  W.  296,  WHITE  ▼.  WADUNGTON. 

Upon  Motion  for  New  Trial,  Attacking  Verdict  as  erroneous, 
grounds  upon  which  verdict  is  attacked  as  contrary  to  evidence  must 
be  stated. 

Approved  in  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  155,  Inter- 
national etc.  B.  Co.  V.  McVey  (Tex.  Civ.),  81  S.  W.  1001,  and  Inter- 
national etc.  By.  V.  Douglas,  7  Tex.  Civ.  555,  27  S.  W.  794,  all  re- 
affirming rule;  First  Nat.  Bank  v.  Bouth,  18  Tex,  Civ.  250,  44  S.  W. 
44,  a  motion  for  new  trial  which  is  too  general  will  not  be  considered; 
San  Antonio  etc.  By.  v.  Use  (Tex.  Civ.),  59  8.  W.  566,  1  Tex.  Ct.  Bep. 
200,  ground  not  raised  at  time  of  motion  will  not  be  considered 
on  appeal;  Consolidated  Kansas  City  etc.  Co.  v.  Couring  (Tex.  Civ.), 
33  8.  W.  548,  refusing  to  consider  assignments  of  error  based  on 
general  objections;  Sutherland  v.  Mclntire  (Tex.  Civ.),  28  S.  W. 
578,  and  Atchison  etc.  B.  B.  v.  Worley  (Tex.  Civ.),  25  S.  W.  480, 
both  refusing  to  consider  such  general  assignment  of  error. 

78  Tex.  163-169,  22  Am.  St.  Bep.  36,  14  S.  W.  227,  9  L.  B.  A.  292, 
BEXAB  ETC.  ASSN.  ▼.  BOBINSON. 

Money  Voluntarily  Paid  as  Usurious  Interest  may  be  recovered. 

Approved  in  Henry  v.  Sansom,  2  Tex.  Civ.  154,  21  S.  W.  71,  usury 
may  be  pleaded  as  a  counterclaim;  Ledbetter  v.  First  Nat.  Bank 
(Tex.  Civ.),  31  S.  W.  840,  refusing  recovery  on  note  given  for  usu- 
rious interest  on  loan. 

"Wlietlier  Interest  Above  Legal  Bate  be  exacted  directly  or  indi- 
rectly is  immaterial;  such  exaction  is  usurious. 

Approved  in  Abbott  v.  International  etc.  Loan  Assn.,  86  Tex.  474, 
25  S.  W.  621,  interest  above  rate  of  twelve  per  cent  per  annum  is 
osurious;  Gaifta  v.  Sullivan,  10  Tex.  Civ.  190,  30  S.  W.  240,  usurious 
interest  is  so  much  as  exceeds  highest  rate  allowed  by  law. 

In  Suit  to  Becover  Usurious  Interest  Voluntarily  Paid,  measure  of 
recovery  is  difference  between  amount  of  debt  with  legal  rate  added 
and  amount  paid  in  partial  payments  upon  debt. 

Approved  in  International  etc.  Loan  Assn.  v.  Biering  (Tex.  Civ.), 
23  S.  W.  625,  reaffirming  rule;  Smith  v.  Stevens,  81  Tex.  465,  16  S. 
W.  989,  the  recovery  is  that  paid  in  excess  of  twelve  per  cent  per 
annum. 

78  Tex.  169-176,  22  Am.  St.  Bep.  42,  14  8.  W.  259,  9  L.  B.  A.  298, 
GAINESVILLE  ETC.  BY.  v.  HALL. 
Under  Article  1,  Section  17,  Constitution,  land  owner  whose  prop- 
erty is  injured  by  construction  of  railway  and  running  trains  may 
recover  damages,  although  road  is  not  on  his  land. 
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Approved  in  Rosenthal  v.  Taylor  etc.  By.,  79  Tex.  328,  15  S.  W. 
269,  and  Fort  Worth  etc.  By.  v.  Downie,  82  Tex.  386,  17  S.  W.  621, 
Fort  Worth  etc.  By.  v.  Garvin  (Tex.  Civ.),  29  S.  W.  795,  all  re- 
affirming rule;  Schueller  v.  San  Antonio  etc.  By.  Co.,  46  Tex.  Civ. 
447,  102  S.  W.  923,  holding  cause  of  action  arose  from  increased 
use  of  spur  track  not  situated  on  plaintiffs  land;  Houston  etc.  B.  B. 
Co.  V.  Davis,  45  Tex.  Civ.  213,  100  S.  W.  1014,  applying  rule  to  spur 
track  on  land  of  third  person;  Settegast  v.  Houston  etc.  By.  Co.,  38 
Tex.  Civ.  631,  87  S.  W.  200,  railroad,  which,  with  consent  of  city, 
constructs  and  operates  road  in  street,  not  required,  as  condition 
precedent  to  construction,  to  bring  condemnation  proceedings  against 
abutting  owners  whose  property  is  damaged;  Missouri  etc.  By.  Co. 
V.  Anderson,  36  Tex.  Civ.  130,  81  S.  W.  787,  construction  of  shops 
and  switch-yards  in  land  adjacent  to  home,  and  over  which  railroad 
only  had  right  of  way,  gives  right  of  action  for  depreciation  in 
value  of  adjacent  property  by  such  additional  use;  Bainey  v.  Bed 
Biver  etc.  By.  Co.  (Tex.  Civ.),  80  S.  W.  97,  private  citizen  cannot 
enjoin  railroad  from  erecting  buildings  necessary  to  operation  of 
road,  though  his  property  near  by  is  damaged;  Gray  v.  Dallas  Ter- 
minal By.,  13  Tex.  Civ.  164,  36  S.  W.  355,  where  property  is  paid 
for  or  money  deposited  by  company  for  payment  of  damages  it  is  not 
a  taking  within  meaning  of  constitution;  Dallas  v.  Cooper  (Tex. 
Civ.),  34  S.  W.  322,  awarding  damages  for  injury  to  land  through 
negligent  grading  of  street  and  closing  sewer;  Morris  v.  Coleman 
Co.  (Tex.  Civ.),  28  S.  W^  381,  awarding  damages  for  land  taken  for 
highway;  Limburger  v.  San  Antonio  etc.  By.  (Tex.  Civ.),  27  S.  W. 
200,  awarding  damages  for  injury  to  land  by  construction  of  street 
railroad.  See  notes,  28  Am.  St.  Bep.  401;  109  Am.  St.  Bep.  915; 
85  Am.  St.  Bep.  310;  1  L.  B.  A.  (n.  s.)  67;  47  L.  B.  A.  755. 

Distinguished  in  Daniel  v.  Fort  Worth  etc.  By.  Co.,  96  Tex.  329, 
330,  72  S.  W.  580,  in  one  action  damages  for  discomfort  of  family 
in  use  of  home  owing  to  erection  and  use  of  coal  hoist  and  damages 
for  depreciation  in  value  of  property  may  be  recovered. 

Where  Construction  of  Works  Interferes  Physically  with  any  right, 
public  or  private,  which  owners  or  occupiers  of  property  are  entitled 
to  use  with  property  and  which  gives  of  itself  additional  market 
value  to  such  property,  there  is  right  to  compensation  for  diminu- 
tion of  value. 

Approved  in  Baugh  v.  Texas  etc.  By.,  80  Tex.  59,  15  S.  W.  587, 
and  San  Antonio  v.  Mackey,  14  Tex.  Civ.  214,  36  S.  W.  761,  both 
reaffirming  rule;  Texas  etc.  By.  Co.  v.  Edrington,  10(f  Tex.  499,  101 
S.  W.  442,  9  L.  B.  A.  (n.  s.)  988,  erection  and  use  by  railroad  of 
water-tanks  on  right  of  way  for  supplying  engines  with  water,  if 
nuisance,  depreciating  value  of  neighboring  property,  is  actionable; 
Bigham  Bros.  v.  Port  Arthur  etc.  Co.,  100  Tex.  202,  97  S.  W.  688, 
13  L.  B.  A.  (n.  s.)  656,  canal  company  cutting  canal  connecting  fresh- 
water bayou  with  salt  water,  and  thereby  making  waters  of  bayou 
salt  and  destroying  plaintiffs'  irrigated  rice  plantation  above  canal, 
is  liable  in  damages;  Novich  v.  Trinity  etc.  By.  Co.,  45  Tex.  Civ. 
665,  101  S.  W.  477,  property  owner  can  recover  for  vibrations,  noises, 
smoke,  etc.,  caused  by  railway;  Missouri  etc.  By.  Co.  t.  Anderson, 
36  Tex.  Civ.  131,  132,  81  S.  W.  787,  788,  construction  of  shops  and 
switch-yards  on  land  adjacent  to  home  and  over  which  only  right 
of  way  secured  by  railroad,  gives  right  of  action  for  depreciation 
in   value   of    adjacent   property   by   such   additional   use;    Brown   v. 
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Southwestern  Tel.  etc.  Co.,  17  Tex.  Civ.  435,  44  S.  W.  60,  judgment 
in  nominal  sum  for  property  owner  against  telephone  company,  which 
under  city  license  planted  poles  and  strung  wires  in  street,  which 
was  paid,  bars  subsequent  action  for  same  cause;  Missouri  etc.  Ry. 
Co.  V.  Dennis  (Tex.  Civ.),  84  S.  W.  860,  measure  of  damage  for  in- 
jury to  near-by  land  by  construction  of  pool  creating  nuisance  is 
difference  in  value  of  land  before  injury  and  immediately  thereafter; 
Missouri  etc.  Ry.  Co.  v.  Calkins  (Tex.  Civ.),  79  S.  W.  854,  property 
owner  may  recover  from  railroad  which  constructs  yards  so  near 
plaintiff's  residence  that  noise,  smoke  and  cinders  from  locomotives 
injure  property;  Umscheid  v.  City  of  San  Antonio  (Tex.  Civ.),  69 
8.  W.  497,  where,  in  action  against  city  for  injury  caused  by  pollu- 
tion of  stream  with  sewage,  it  appeared  defendant  had  right  to  dis- 
continue such  use  of  stream,  contract  between  defendant  and  an- 
other for  removal  of  surplus  sewage  from  stream  admissible;  Sea- 
board etc.  Ry.  V.  Smith,  3  Ga.  Ap.  648,  60  S.  E.  354,  killing  of  do- 
mestic animals  is  damage  to  personalty,  within  constitution,  article 
6,  section  7,  paragraph  2,  defining  jurisdiction  of  justice's  court; 
Daniel  v.  Ft.  Worth  etc.  Ry.  Co.  (Tex.  Civ.),  69  S.  W,  199,  in  action 
by  one  against  railroad  for  damages  from  establishment  and  use  of 
coal  hoist,  recovery  can  be  had  only  for  depreciation  of  property,  but 
not  for  personal  annoyance;  Denison  etc.  Ry.  v.  O'Malley,  18  Tex.  Civ. 
204,  45  S.  W.  228,  applying  rule  in  awarding  damages  for  construction 
of  stockpens  near  residence;  St.  Louis  etc.  Ry.  v.  Finley,  79  Tex.  89, 
15  S.  W.  268,  10  L.  R.  A.  419,  judgment  will  be  reversed  if  damages 
assessed  are  excessive;  Cooper  v.  Dallas,  83  Tex.  242,  29  Am.  St. 
Rep.  646,  18  S.  W.  565,  and  Fort  Worth  v.  Howard,  3  Tex.  Civ.  539, 
22  S.  W.  1060,  owner  of  abutting  property  is  entitled  to  damage 
caused  by  grading  of  street;  Dallas  v.  Eahn,  9  Tex.  Civ.  26,  29  S.  W. 
101,  there  is  a  distinction  where  the  injury  sustained  is  personal 
and  not  in  common  with  other  landholders;  Denison  etc.  Ry.  v.  Smith, 
19  Tex.  Civ.  116,  47  S.  W.  280,  pleader  need  not  plead  value  before 
and  after  alleged  damage  to  have  rule  apply.  See  notes,  23  Am. 
St.  Rep.  93,  282;  39  Am.  St.  Rep.  818;  45  Am.  St.  Rep.  501;  17  L.  R. 
A.  (n.  8.)  1057. 

Wliere  Improper  Question  Elicits  Proper  Answer,  overruling  of 
objection  to  question  is  harmless  error. 

Approved  in  Dallas  v.  Kahn,  9  Tex.  Civ.  24,  29  S.  W.  100,  reaffirm- 
ing rule;  Anderson  Elec.  Co.  v.  Cleburne  etc.  Co.,  23  Tex.  Civ.  339, 
57  S.  W.  680,  and  Denison  etc.  Ry.  v.  O'Malley,  18  Tex.  Civ.  203, 
45  S.  W.  226,  holding  conclusion  of  witness  immaterial  where  he 
had  already  testified  to  facts;  Fulcher  v.  White  (Tex.  Civ.),  48 
S.  W.  882,  rejecting  opinions  of  .surveyors  on  manner  of  locating  sur- 
veys. 

A  Question  as  to  tbe  Depreciation  in  Market  Value  of  witness' 
property  from  the  operation  of  defendant's  railroad  was  improper 
as  calling  for  the  opinion  of  the  witness. 

Approved  in  Boyer  v.  St.  Louis  etc.  Ry,  Co.  (Tex.  Civ.),  72  S.  W. 
1040,  following  rule;  Houston  etc.  Ry.  Co.  v.  Roberts,  101  Tex.  421, 
108  S.  W.  809,  rejecting  opinion  of  cattleman  as  to  what  would  be 
reasonable  time  for  transportation  of  livestock. 

78  Tex.  180-182,  14  S.  W.  453,    WARD  v.  WORSHAM. 

In  Suit  by  Pnrcliaser  to  Recover  County  School  Lands  from  settler, 
evidence  of  settlement  is  no  defense  if  defendant  has  not  set  up 
right  as  actual  settler  and  offers  to  purchase  from  county. 
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Approved  in  Wortham  v.  Anderson,  6  Tex.  Civ.  19,  24  8.  W.  848, 
there  must  be  an  offer  by  settler  to  purchase. 

In  Suit  by  Purchaser  of  County  School  Lands  against  settler 
thereon,  allegation  Bj  defendant  of  actual  settlement  and  offer  to 
purchase  need  not  be  accompanied  by  actual  tender  of  money. 

Approved  in  Kalklosh  v.  Haney,  4  Tex,  Civ.  121,  23  S.  W.  421, 
reaffirming  rule;  Baker  v.  Burroughs,  2  Tex.  Civ.  342,  21  8.  W.  297, 
settler  has  prior  right  to  purchase;  Ward  v.  Worsham,  6  Tex.  Civ. 
25,  24  8.  W.  844,  the  tender  need  only  be  the  amount  fixed  by  the 
county,  and  not  such  a  price  as  would  be  an  average  price  of  all  land; 
dissenting  opinion  in  Nabours  v.  McCord  (Tex.  Civ.),  82  8.  W.  157, 
as  to  whether  tender  of  purchase  price  received  by  plaintiff  in  suit 
to  set  aside  assignee's  sale  is  necessary. 

In  Snit  by  Purchaser  to  Recover  School  Lands  from  an  actual  set- 
tler, the  settler  is  liable  to  pay  only  such  portion  of  the  purchase 
money  paid  or  agreed  to  be  paid  to  the  county  as  the  value  of  the 
land  claimed  by  him  bears  to  that  of  the  whole. 

Distinguished  in  Ward  v.  Worsham,  6  Tex.  Civ.  23,  24  8.  W.  844, 
where  price  of  the  land  has  been  fixed  by  commissioners'  court,  set- 
tler is  entitled  to  the  land  on  payment  or  tender  of  fixed  price. 

78  Tex.  182-^186,  14  S.  W.  461,  GULLETT  GIN  CO.  ▼.  OLIVER. 

Article  3165,  Revised  Statutes,  prescribing  what  abstract  of  judg- 
ment shall  contain  in  order  to  fix  lien,  contemplates  any  certificate 
including  essential  facts. 

Approved  in  Gunter  v.  Buckler  (Tex.  Civ.),  32  S.  W.  229,  holding 
indorsement  by  clerk  on  judgment  abstract  that  it  was  "duly  re- 
corded," raises  presumption  that  it  was  filed  and  immediately  recorded 
in  judgment  record;  Herring  v.  Walker,  3  Tex.  Civ.  619,  22  8.  W.  821, 
failure  of  clerk  to  certify  to  abstract  renders  it  of  no  effect;  Schneider 
V.  Dorsey,  96  Tex.  648,  74  S.  W.  528,  arguendo. 

Article  3156,  Revised  Statates^  Does  not  Require  that  clerk's  cer- 
tificate of  registration  of  judgment  should  state  that  it  has  been 
indexed  in  order  to  fix  lien. 

Approved  in  Vidor  v.  Rawlins,  93  Tex.  262,  54  S.  W.  1027,  failure 
of  clerk  to  enter  upon  record  the  day  and  hour  of  recording  the 
abstract  of  judgment  does  not  affect  lien. 

Registration  of  Judgment  is  Fatally  Defective  where  judgment  is 
indexed  by  firm  name  under  which  defendants  appear  in  judgment, 
and  not  by  individual  names,  as  required  by  article  3158,  Bevised 
Statutes. 

Approved  in  Glasscock  v.  Price  (Tex.  Civ.),  45  S.  W.  417,  Oppen- 
heimer  v.  Robinson  (Tex.  Civ.),  26  8.  W.  321,  Steffens  v.  Cameron 
(Tex.  Sup.),  19  8.  W.  1069,  Willis  v.  Nichols,  5  Tex.  Civ.  161,  23 
8.  W.  1028,  all  reaffirming  rule;  Abee  v.  Bargas,  45  Tex.  Civ.  246, 
100  8.  W.  193,  certificate  of  indexing  presumptively  shows  indexing 
in  alphabetical  order;  Von  Stein  v.  Trexler,  5  Tex.  Civ.  302,  23  S. 
W.  1048,  where  the  names  are  indexed,  but  no  abbreviation  for  ''ver- 
sus" or  "against,"  there  has  been  a  compliance;  Blum  v.  Keyser, 
8  Tex.  Civ.  677,  28  S.  W.  562,  instance  where  index  was  sufficient 
to  create  lien;  Central  Coal  Co.  v.  Southern  Nat.  Bank,  12  Tex.  Civ. 
339,  34  8.  W.  385,  the  names  of  both  plaintiff  and  defendant  must  b3 
indexed  under  letter  in  alphabet  of  their  respective  names;  Corbett 
V.  Redwood  (Tex.  Civ.),  58  S.  W.  551,  and  North  British  Ins.  Co. 
v.  Gunter,  12  Tex.  Civ.  602,  35  S.  W.  717,  there  must  be  a  proper 
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index  of  the  judgment  to  create  lien;  Noble  v.  Earner,  22  Tex.  Civ. 
$59,  55  8.  W.  383,  judgment  must  be  indexed  under  names  of  all 
parties;  Hamilton  v.  Beard  (Tex.  Civ.),  33  S.  W.  254,  holding  rec- 
ord not  showing  judgment  against  firm  and  individual  creates  no 
lien.    See  note,  14  L.  B.  A.  395. 

Distinguished  in  Oppenheimer  v.  Bobinson,  87  Tex.  177,  27  S.  W. 
96,  where  judgment  rendered  in  favor  of  "D.  &  A.  Oppenheimer/' 
index  of  abstract  of  judgment  of  names  gf  plaintiffs  as  "D.  &  A. 
Oppenheimer"  is  sufficient;  Cooke  v.  Avery,  147  U.  S.  392,  13  Sup. 
Ct.  Bep.  347,  37  L.  ed.  215,  plaintiff's  name  may  be  indexed  by  part- 
nership title;  Qlasscock  v.  Stringer  (Tex.  Civ.),  32  S.  W.  923,  holding 
index  showing  name  of  each  party  alphabetically   sufficient. 

78  Tex.  187-191,  14  8.  W.  454,  PIEBGE  ▼.  WIMBEBLY. 

Article  3158,  Bevised  Statatec^  Beqniring  That  Index  of  judgment 
shall  show  name  of  each  party,  is  not  complied  with  where  full  names 
of  plaintiff  are  not  given  and  defendants  are  designated  by  firm  name. 

Approved  in  Oppenheimer  v.  Bobinson  (Tex.  Civ.),  26  8.  W.  321, 
Steffens  v.  Cameron  (Tex.  Sup.),  19  S.  W.  1069,  Walker  v.  Loring 
(Tex.  Civ.),  34  S.  W.  407,  (Jlasscock  v.  Price  (Tex.  Civ.),  45  S.  W. 
417,  all  reaffirming  rule;  Von  Stein  v.  Trexler,  5  Tex.  Civ.  302,  23 
S.  W.  1048,  where  the  names  are  indexed  but  no  abbreviation  for 
"versus"  or  ''against"  there  has  been  a  compliance;  Noble  v.  Earner, 
22  Tex.  Civ.  359,  55  S.  W.  383,  judgment  must  bo  indexed  under 
names  of  all  parties;  Corbett  v.  Bedwood  (Tex.  Civ.),  58  S.  W.  551, 
there  must  be  a  proper  index  of  the  judgment  under  names  of  all 
parties. 

Distinguished  in  Oppenheimer  v.  Bobinson,  87  Tex.  177,  27  S.  W. 
96,  where  judgment  rendered  in  favor  of  "D.  &  A,  Oppenheimer," 
index  of  abstract  of  judgment  as  "D.  &  A.  Oppenheimer"  is  suffi- 
cient; Cooke  V.  Avery,  147  U.  S.  392,  13  Sup.  Ct.  Bep.  347,  37  L. 
215,  names  of  plaintiffs  indexed  as  a  firm  is  not  error. 

Father's  Declaratlona  and  Letters  Prior  to  Purchase  of  land  by  son 
are  irrelevant  in  suit  attacking  son's  title  unless  evidence  connects 
father  with  the  purchase. 

Approved  in  Sanger  v.  French  Piano  etc.  Co.,  21  Tex.  Civ.  524,  52 
S.  W.  622,  statements  of  vendors  after  parting  with  title  are  hear- 
say. 

Miscellaneous. — Loekren  v.  Eustan,  9  N.  D.  46,  81  N.  W.  62, 
cited  to  point  that  the  moral  obligation  of  a  fraudulent  grantee  is 
sufficient  consideration  to  support  a  reconveyance. 

78  Tez.  192-196,  14  S.  W.  450,  FAI.K  BBEWING  00.  ▼.  HIBSCH. 

Foreign  Jodfi^ent  Against  Citizen  of  Texas  in  personal  action 
wherein  defendant  was  not  served  and  did  not  appear  cannot  be 
made  basis  of  action  in  Texas  courts. 

Approved  in  Washington  etc.  Ins.  Co.  v.  Gooding,  19  Tex.  Civ.  498, 
49  S.  W.  127,  reaffirming  rule;  Smith  v.  Taber,  16  Tex.  Civ.  155,  40 
8.  W.  156,  jurisdiction  is  not  acquired  by  garnishment  unless  debt 
due  within  court's  jurisdiction;  Netzorg  v.  Geren,  26  Tex.  Civ.  121, 
62  S.  W.  790,  2  Tex.  Ct.  Bep.  478,  a  personal  judgment  without  per- 
sonal service  is  void. 

Distinguished  in  Lucas  v.  Patton,  49  Tex.  Civ.  69,  107  S.  W.  1146, 
appearance,  though  for  sole  purpose  of  pleading  to  jurisdiction,  is 
waiver  of  immunity. 
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78  Tex.  196-200,  14  S.  W.  668,  MAYERS  v.  PAXTON. 

In  Trespass  to  Try  Title,  Allegation  of  Title  by  limitation  following 
allegation  of  general  ownership  does  not  preclude  proof  of  title  by 
other  means. 

Approved  in  Canadian  etc.  Trust  Co.  v.  Kyser,  7  Tex.  Civ.  481,  27 
S.  W.  282,  Molino  v.  Benavides,  94  Tex.  415,  60  S.  W.  876,  1  Tex.  Ct. 
Bep.  691,  both  reaffirming  rule;  Beaumont  Lumber  Co.  v.  Ballard 
(Tex.  Civ.),  23  S.  W.  921,  possession  of  land  under  impression  that  it 
is  public  domain  is  not  adverse. 

Bole  That  Party  Who  Pleads  Title  Specially  in  trespass  to  try  title 
is  confined  to  proof  of  title  so  pleaded,  does  not  apply  where,  in  addi- 
tion to  statutory  averments,  he  pleads  statute  of  limitations. 

Approved  in  City  of  San  Antonio  v.  Bowley,  48  Tex.  Civ.  380,  106 
S.  W.  755,  McAdamsv.  Hooks,  47  Tex.  Civ.  83,  104  S.  W.  433,  and 
Benavides  v.  Molino  (Tex.  Civ.),  60  S.  W.  261,  1  Tex.  Ct.  Bep.  357,  all 
reaffirming  rule;  Gulf  etc.  By,  v.  Cusenberry,  86  Tex.  533,  26  S.  W.  46, 
title  by  limitation  cannot  be  proved  unless  plea  of  objection  inter- 
posed. 

Beconciled  in  Molino  v.  Benavides,  94  Tex.  414,  60  S.  W.  875,  hold- 
ing that  mere  conflict  with  a  proposition  *of  law  announced  in  deciding 
a  case  is  not  such  ''overruling"  as  gives  the  supreme  court  jurisdiction 
on  application  for  writ  of  error. 

Husband  and  Wife  may  Sell  Homestead  pending  attachment  upon 
it,  and  purchaser  takes  free  from  such  attachment. 

Approved  in  Marks  v.  Bell,  10  Tex.  Civ,  591,  31  S.  W.  701,  a  valid 
judgment  lien  will  attach  to  homestead  owned  at  the  time  if  it  loses 
its  homestead  character  while  still  owned  by  judgment  debtor. 

Distinguished  in  Willis  v.  Pounds,  6  Tex.  Civ.  517,  518,  519,  25  S. 
W.  717,  718,  where  party  parts  with  homestead  and  the  property  is 
levied  on  before  its  reconveyance  by  purchaser  who  took  without  con- 
sideration. 

Miscellaneous.— Meyer  v.  Paxton,  4  Tex.  Civ.  30,  23  S.  W.  284,  an- 
other phase  of  same  case. 

78  Tex.  200-204,  14  S.  W.  681,  CHUBCH  V.  WAGKK)NEB. 

Where  Conrt  has  Instmcted  Jury  Specially  to  disregard  testimony 
which  has  been  improperly  admitted,  there  must  be  strong  reason  to 
believe  that  such  testimony  has  injured  appellant  to  warrant  reversal. 

Reaffirmed  in  Liljebald  v.  Basse,  49  Tex.  Civ.  513,  108  S.  W.  788; 
Galveston  etc.  By.  Co.  v.  Stoy,  44  Tex.  Civ.  454,  99  S.  W.  137; 
Humphreys  v.  Edwards,  89  Tex.  518,  36  S.  W.  335;  Missouri  etc.  By. 
V.  Simmons,  12  Tex.  Civ.  508,  33  S.  W.  1099;  Galveston  etc.  By.  v. 
Clark,  21  Tex.  Civ.  169,  51  S.  W.  278. 

WItnt  of  Knowledge  of  Tenant  in  Oommon  ^ing  for  land  that  de- 
fendant claimed  adversely  entire  interest  is  no  answer  to  plea  of 
statute  of  limitations  duly  supported. 

Approved  in  Puckett  v.  McDaniel,  8  Tex.  Civ.  634,  28  S.  W.  362, 
registration  of  deed  is  notice  to  cotenant;  Clark  v.  Kirby  (Tex.  Civ.), 
25  S.  W.  1097,  holding  adverse  possession  not  sustained  without  show- 
ing of  hostile  holding.    See  note,  109  Am.  St.  Bep.  612. 

Inclcsure  of  Land  Sued  for  With  Larger  Tract  and  use  and  control 
of  entire  tract  for  five  years  bars  recovery. 

Approved  in  Byers  v.  Carll,  7  Tex.  Civ.  425,  27  S.  W.  191,  reaffirm- 
ing rule;  Harris  v.  Bryson,  34  Tex.  Civ.  534,  80  S.  W.  106,  inclosure 
and  exclusive  use  of  land  as  pasture  constitutes  adverse  possession 
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under  five  year  statute,  though  inclosure  is  general  one  cf  over  half 
million  acres  including  other  surveys;  Texas  Land  etc.  Co.  v.  Bridge- 
man,  1  Tex.  Civ.  387,  21  S.  W.  143,  a  warrantor  who  is  impleaded  may 
set  up  defense  of  limitation;  League  v.  Buena  Ventura  etc.  Co.,  2  Tex. 
Civ.  451,  21  S.  W.  308,  inclosure  of  a  small  tract  within  a  larger 
pasture  and  use  of  pasture  by  holder  of  unrecorded  deed  to  smaller 
tract  is  notice  to  purchaser  of  the  unrecorded  deed;  Beaumont  Pasture 
Co.  V.  Polk  (Tex.  Civ.),  55  S.  W.  615,  such  question  as  to  the  character 
and  nature  of  inclosure  and  possession  thereunder  is  for  the  jury. 

78  Tex.  205-207,  14  S.  W.  566,  DIUJNGHAM  v.  SCALES. 

In  View  of  Verdict  for  Seven  Tlioosand  Dollars  for  causing  death  of 
plaintiff's  son  wHile  in  employ  of  defendant  railroad,  court  will  not 
assume  that  objectionable  words,  used  by  plaintiff's  counsel  in  address, 
did  not  prejudice  jury. 

Approved  in  Houston  etc.  Ey.  Co.  v.  McCarty,  40  Tex.  Civ.  368,  89 
S.  W.  807,  and  Chicago  etc.  Ry.  v.  Langston,  19  Tex.  Civ.  590,  48  S.  W. 
613,  both  reaffirming  rule;  Western  Union  Tel.  Co.  v.  Perry,  95  Tex. 
648,  69  S.  W.  133,  appellate  court  may  review  action  of  trial  court 
with  reference  in  exception  to  improper  argument  to  jury,  irrespective 
of  failure  to  request  charge  that  jury  disregard  improper  remarks; 
Waterman  v.  Chicago  etc.  R.  R.,  82  Wis.  638,  52  N.  W.  255,  and  Ft. 
Worth  etc.  Ry.  v.  Burton,  25  Tex.  Civ.  65,  60  S,  W.  317, 1  Tex.  Ct.  Rep. 
375,  instance  where  counsel  made  prejudicial  statements;  Hanna  v. 
Gulf  etc.  Ry.,  27  Tex.  Civ.  495,  65  S.  W.  495,  3  Tex.  Ct.  Rep.  479,  re- 
versing for  improper  remarks  of  counsel  concerning  parties. 

Where  There  is  No  Exact  Method  of  Estimating  Damages,  judgment 
will  not  be  set  aside  as  excessive  if  question  has  been  properly  sub^ 
mitted  to  jury. 

Approved  in  Citizens'  Ry.  Co.  v.  Griffin,  49  Tex.  Civ.  572,  109  S.  W. 
1001,  upholding  verdict  of  two  thousand  five  hundred  dollars  for  ex- 
citement resulting  in  miscarriage;  Atchison  etc.  Ry.  v.  Frier  (Tex. 
Civ.),  22  S.  W.  8,  upholding  verdict  of  seven  thousand  dollars  for 
permanent  injury  to  forty-six  year  old  man;  St.  Louis  etc.  Ry.  v. 
Freedman,  18  Tex.  Civ.  559,  46  S.  W.  104,  an  instruction  that  "you  will 
award  her  such  as  in  your  judgment  she  is  entitled  under  the  evidence" 
is  not  erroneous  in  absence  of  request  for  fuller  instruction. 

78  Tex.  207-210,  14  8.  W.  576,  McKIE  ▼.  ANDERSON. 

In  Order  for  Landlord  to  Recover  Possession  from  tenant,  he  need 
not  resort  to  forcible  entry  and  detainer,  but  may  sue  in  district  court 
and  recover  possession. 

Reaffirmed  in  Collins  v.  Davidson,  6  Tex.  Civ.  79,  24  8.  W.  860. 

In  Suing  Tenant  in  Ejectment^  landlord  need  only  produce  his  lease; 
tenant  is  estopped  to  deny  title. 

Reaffirmed  in  Swan  v.  Busby,  5  Tex.  Civ.  66,  24  S.  W.  304;  Wagner 
V.  Marple,  10  Tex.  Civ.  512,  31  S.  W.  694.  Approved  in  Cook  v.  Cole- 
man (Tex.  Civ.),  33  S.  W.  757,  defendant  accepting  bond  for  title  from 
plaintiif  is  estopped  from  denying  latter's  title;  Tiemann  v.  Cobb,  35 
Tex.  Civ.  291,  80  S.  W.  251,  defendants  in  trespass  to  try  title  who  are 
shown  to  be  tenants  of  plaintiff  cannot  deny  landlord's  title  where  they 
do  not  connect  themselves  with  outstanding  title.  See  note,  89  Am.  St. 
Rep.  113. 

Wliere  Plaintiff  in  Trespass  to  Try  Title  has  proved  that  defendant 
attorned  to  him,  and  did  not  surrender  possession,  defendant  has 
burden  of  showing  superior  title  with  which  he  is  connected. 
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Reaffirmed  in  Dodge  v.  Phelan,  2  Tex.  Civ.  448,  21  S.  W.  311. 

Approved  in  Grabfelder  v.  Gazetti  (Tex.  Civ.),  26  S.  W.  437,  holding 
tenant  in  common  renting  to  cotenant  is  landlord  and  entitled  to  lien 
for  rent;  Hintze  v.  Krabbenschmidt  (Tex.  Civ.),  44  S.  W.  40,  defend- 
ants in  trespass  to  try  title  cannot  avail  themselves  of  superior  title 
without  showing  connection;  Young  v.  Severy,  5  Okl.  640,  49  Pac.  1027, 
tenant  is  estopped  from  denying  landlord's  title,  though  title  under 
which  latter  first  acquired  premises  has  reverted  to  government  and 
both  parties  are  claimants  for  property. 

Certificate  of  Acknowledgment  Omitting  Words  "known  to  me"  or 
"proved  to  me  on  oath  of,"  does  not  conform  to  articles  4309  and  4312 
of  the  Revised  Statutes,  and  is  fatally  defective. 

Approved  in  Frost  v.  Erath  Cattle  Co.,  81  Tex.  510,  26  Am.  St.  Rep. 
836,  17  S.  W.  55,  Davidson  v.  Wallingford,  88  Tex.  623,  32  S.  W.  1032, 
Beitel  v.  Wagner,  11  Tex.  Civ.  367,  32  S.  W.  367,  and  Hurst  v.  Finley, 
22  Tex.  Civ.  607,  55  S.  W.  389,  all  reaffirming  rule;  Adams  v.  Pardue 
(Tex.  Civ.),  36  S.  W.  1017,  holding  certificate  showing  personal  appear- 
ance of  grantor  known  to  officer,  sufficient;  Davidson  v.  Wallingford 
(Tex.  Civ.),  30  S.  W.  289,  holding  deed  not  duly  registered  inadmissible 
under  plea  of  five  years*  limitation;  Moores  v.  Linney,  2  Tex.  Civ.  295, 
21  S.  W.  709,  holding  certificate  defective  because  it  did  not  recite  that 
instrument  was  fully  "explained."  See  notes,  26  Am.  St.  Rep.  837;  108 
Am.  St.  Rep.  567. 

78  Tex.  211-213,  14  S.  W.  564,  LOCKETT  ▼.  FORT  WORTH  ETC.  RT. 

Railroad  Company  Creating  Nuisance  by  erecting  embankment  which 
causes  water  to  stand  on  right  of  way  is  liable  in  damages  for  sickness 
of  plaintiff's  children  directly  resulting,  measu/ed  by  value  of  their 
services  and  expenses  necessarily  incurred. 

Cited  in  Morrison  v.  Chicago  etc.  Ry.  Co.,  117  Iowa,  590,  91  N.  W. 
794,  lessee  may  proceed  under  code,  sections  5078,  5081,  for  way  ap- 
purtenant to  land  though  obstructions  placed  there  prior  to  lease.  See 
note,  25  Am.  St.  Rep.  611. 

Where  There  is  Evidence  for  Jury  upon  Issues,  and  court  erroneously 
charges  jury  to  find  for  defendant,  plaintiff  may  take  nonsuit  which  it 
is  error  to  refuse  to  set  aside  on  motion. 

Approved  in  Cotten  v.  Lyter,  81  Tex.  12,  16  S.  W.  554,  statute  of 
limitation  cannot  be  affected  by  reinstatement  after  nonsuit  set  aside; 
Rogers  v.  Burbridge,  5  Tex.  Civ.  69,  24  S.  W.  301,  attachment  lien  sur- 
vives after  suit  reinstated;  Mexican  Cent.  Ry.  v.  Mitten,  13  Tex.  Civ. 
659,  36  8.  W.  284,  instance  where  it  was  error  to  not  reinstate;  Boyd  v. 
Kimball,  21  Tex.  Civ.  7,  8,  50  S.  W.  635,  an  appeal  will  lie  from  refusal 
of  court  to  set  aside  a  nonsuit;  McFadden  v.  Missouri  etc.  Ry.  Co.,  41 
Tex.  Civ.  353,  92  S.  W.  991,  where  nuisance  shown  to  actually  exists 
person  responsible  therefor  cannot  defend  by  showing  he  exercised 
ordinary  care  to  prevent  it;  Houston  etc.  Ry.  Co.  v.  Reasonover,  36 
Tex.  Civ.  275,  81  S.  W.  330,  upholding  liability  of  railroad  for  damages 
caused  by  nuisance  created  by  placing  green  ties  in  front  of  plaintiff's 
home  and  allowing  water  to  collect  under  them,  causing  decay  and 
disagreeable  odors. 

It  is  Misjoinder  of  Parties  for  Father  to  join  his  minor  children  with 
him  as  plaintiffs  in  suit  for  damages  for  nuisance. 

Distinguished  in  Fort  Worth  etc.  Ry.  Co.  v.  Glenn,  97  Tex.  588,  104 
Am.  St.  Rep.  894,  80  S.  W.  993,  65  L.  R.  A.  818,  child  living  with 
parents  on  latter's  premises  may  sue  for  sickness  caused  by  nuisance 
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maintained  on  property  adjacent  to  premises  where  he  lives,  though  he 
has  no  interest  in  premises. 

78  Tex.  213-219,  14  S.  W.  666,  HHiT.  ▼.  KEBB. 

Forfeitare  Contemplated  by  Act  of  November  29,  1871,  was  pre- 
vented by  return  within  twelve  months  of  duly  certified  copy  of  field- 
notes  from  proper  office. 

Approved  in  Shepard  v.  Avery,  89  Tex.  309,  34  S.  W.  442,  forfeiture 
is  not  favored  by  law. 

That  Some  of  Witness'  Answers  in  Deposition  are  objectionable,  be- 
cause made  from  books  and  records,  does  not  warrant  rejection  of 
other  parts  of  testimony  as  to  material  facts. 

Reaffirmed  in  Brown  v.  Mitchell,  88  Tex.  356,  31  S.  W.  623,  36  L.  B. 
A.  64.  Approved  in  Ellis  v.  Lewis  (Tex.  Civ.),  81  S.  W.  1035,  in 
trespass  to  try  title  testimony  that  defendant's  predecessor  in  title  had 
land  patented  to  him,  witness  not  being  present  when  certificate  issued, 
but  knowing  that  he  got  it,  is  admissible,  where  not  shown  that  witness 
without  means  of  knowing  facts. 

Wliere  Time  Within  Which  Act  is  to  be  Done  is  to  be  computed  from 
and  after  certain  day,  rule  is  to  exclude  that  day. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Wimberly,  102  Tex.  48,  132  Am. 
St.  Bep.  852,  112  S.  W.  1039,  23  L.  B.  A.  (n.  s.)  759,  applying  rule  to 
payment  of  premium  on  insurance  policy;  Eyl  v.  State,  37  Tex.  Civ. 
310,  84  S.  W.  611,  since  constitution  went  into  effect  on  April  18,  1876, 
five  yesLr  period  from  its  adoption  allowed  for  returning  certificates  to 
general  land  office  is  computed  as  excluding  that  day,  and  return  on 
April  18,  1881,  was  in  time;  Purcell  v.  Texas  etc.  By.  (Tex.  Civ.),  43  S. 
W.  836,  applying  rule  in  computing  time  of  cattle  quarantine  under 
statute.  See  notes,  78  Am.  St.  Bep.  373;  49  L.  B.  A.  200,  243;  11  L.  B. 
A.  724. 

Donation  and  Bonnty  Certificates  Designate  Classes  of  certificates 
granted  for  military  services,  distinct  from  headrights  granted  to 
immi^ant  heads  of  families. 

Approved  in  Fields  v.  Burnett,  49  Tex.  Civ.  452,  108  S.  W.  1051,  cer- 
tificate that  deceased  woman  was  entitled  to  one  league  and  labor  of 
land  passed  to  her  administrator;  Lyne  v.  Sanford,  82  Tex.  65,  27  Am. 
St.  Bep.  858, 19  S.  W.  849,  the  certificate  was  not  subject  to  administra- 
tion, but  went  direct  to  heirs;  Santana  etc.  Land  Co.  v.  Pendleton,  81 
Fed.  790,  and  Pendleton  v.  Shaw,  18  Tex.  Civ.  455,  44  S.  W.  1010,  grant 
to  heirs  of  decedent  inures  to  benefit  of  estate  and  is  subject  to  ad- 
ministration. 

Mi8cellaneous.--Kerr  v.  Hill  (Tex.  Civ.),  31  S.  W.  1090,  1091,  subse- 
quent appeal  in  same  case. 

78  Tex.  219-222,  14  B.  W.  677,  COOPEB  y.  MABTIK-BBOWN  CO. 

Evidence  Held  Insofflcient  to  Support  Finding  that  transfer  of  insur- 
ance policy  was  void,  as  made  with  intent  to  hinder  and  delay  cred- 
itors, of  which  intent  transferee  knew,  or  should  have  known. 

Approved  in  dissenting  opinion  in  Mutual  etc.  Ins.  Co.  v.  Hayward, 
88  Tex.  327,  31  S.  W.  511,  majority  holding  another  instance  where 
evidence  insufficient;  Fluegel  v.  Henschel,  7  N.  D.  280,  66  Am.  St.  Bep. 
645,  74  N.  W.  998,  fact  that  transferrer  and  transferee  were  relatives 
does  not  raise  a  presumption  of  fraud* 
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78  Tex.  222-227,  14  S.  W.  569,  BABBETT  Y.  HENRIETTA  NAT. 
BANK. 

National  Bank  Beceiver  has  No  Power  to  Give  Attorney  control  of 
mortgage  held  by  bank  and  contract  to  allow  Mm  one-half  of  land  or 
money  realized  thereon. 

Approved  in  Henrietta  Nat.  Bank  v.  Barrett  (Tex.  Civ.),  25  S.  W. 
457,  holding  receiver's  contract  with  attorney  for  contingent  fee  in- 
valid.    See  note,  63  Am.  St.  Bep.  342. 

A  Beceiver  may  Employ  Counsel  to  Bepresent  Him  in  such  litiga- 
tion as  he  deems  necessary,  and  to  pay  the  reasonable  value  of  such 
services. 

Approved  in  Henrietta  Nat.  Bank  v.  Barrett  (Tex.  Civ.),  25  S.  W. 
457,  fact  that  receiver  contracted  to  pay  unauthorized  fixed  fee  to 
counsel  does  not  prevent  counsel  from  recovering  on  a  Quantum 
meruit. 

78  Tex.  227-233,  14  &  W.  585,  BBITTON  v.  FOBT  WOBTH. 

Approval  by  City  of  Treasorer'a  Beports  does  not  amount  to  asser- 
tion that  he  actually  held  in  his  hands  money  so  appearing,  thereby 
relieving  sureties  from  liability. 

Approved  in  Bush  v.  Johnson  Co.,  48  Neb.  15,  58  Am.  St.  Bep.  683, 
66  N.  W.  1027,  32  L.  B.  A.  223,  settlement  shall  stand  in  favor  of 
officer  in  absence  of  fraud,  mistake,  or  imposition. 

78  Tex.  233-236,  14  8.  W,  575,  HICKS  ▼.  OUVEB. 

After  Term  at  Which  Claim  Against  Estate  was  Approved,  probate 
court  cannot  set  aside  approval,  unless  obtained  by  fraud  or  without 
jurisdiction. 

Approved  in  Hirshfeld  v.  Brown  (Tex.  Civ.),  30  S.  W.  964,  refus- 
ing to  vacate  order  setting  aside  homestead  after  term,  in  absence 
of  fraud;  Ruenbuhl  v.  Heffron  (Tex.  Civ.),  38  S.  W.  1030,  refusing 
to  vacate  order  removing  administrator,  after  term. 

78  Tex.  236-241,  14  8.  W.  683,  EA8T0N  ▼.  DXJDLET. 

Station  Agents  are  Presumed  to  have  Authority  to  make  freight 
contracts,  and  carrier  will  be  bound  thereby  in  absence  of  adequate 
notice  to  public  of  limitations  upon  authority. 

Approved  in  Austin  etc.  By.  v.  Slator,  7  Tex.  Civ.  347,  26  S.  W. 
234,  Pittsburgh  etc.  By.  v.  Racer,  10  Ind.  Ap.  505,  37  N.  E.  281, 
both  reaffirming  rule,  Gulf  etc.  By.  v.  Hodge,  10  Tex.  Civ.  647,  30 
S.  W.  830,  authority  of  agent  is  only  presumed  as  to  his  own  sta- 
tion; Western  Union  Tel.  Co.  v.  Arwine,  3  Tex.  Civ.  157,  22  S.  W. 
105,  telegraph  operator  is  presumed  to  have  authority  to  make  con- 
tract not  in  conflict  with  printed  statement. 

Station  Agent's  Contract  Witli  Shipper  to  Furnish  stated  number  of 
stock  cars  at  certain  date  binds  carrier. 

Approved  in  San  Antonio  etc.  By.  Co.  v.  Timon,  45  Tex.  Civ.  48, 
99  S.  W.  419,  Gulf  etc.  By.  Co.  v.  Irvine  (Tex.  Civ.),  73  S.  W.  541, 
Clark  V.  Ulster  etc.  R.  B.  Co.,  189  N.  Y.  100,  121  Am.  St.  Bep.  848, 
81  N.  E.  768,  and  McCarty  v.  Gulf  etc.  By.,  79  Tex.  37,  15  S.  W.  165, 
all  reaffirming  rule;  Gulf  etc.  By.  Co.  v.  House,  40  Tex.  Civ.  109,  88 
S.  W.  1112,  where  plaintiff  placed  cattle  in  pens  for  shipment  when 
he  knew  there  were  no  cars  there  and  allowed  them  to  remain  there 
without  feed  or  water  on  representations  of  carrier's  agent  that  cars 
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wonid  soon  be  there,  carrier  liable  for  resultant  injury;  Gulf  etc.  By. 
V.  Hume,  87  Tex.  219,  27  8.  W.  112,  if  shipper  was  without  knowledge 
of  authority  of  agent,  company  cannot  set  up  want  of  authority; 
Galveston  etc.  By.  Co.  v.  Thompson  (Tex.  Civ.),  44  S.  W.  10,  and 
Gulf  etc.  By.  v.  Martin  (Tex.  Civ.),  28  S.  W.  577,  both  awarding 
damages  for  breach  of  contract  to  furnish  cars  made  by  agent;  Gulf 
etc  By.  V.  Wright,  1  Tex.  Civ.  405,  21  S.  W.  81,  burden  of  proof  is 
not  on  plaintiff  to  show  authority. 

Wliere  Contradictory  Statements  are  Made  by  a  Witness,  his  testi- 
mony alone  will  not  sustain  the  finding  of  trial  court  on  appeal  there- 
from. 

Approved  in  Aetna  Ins.  Co.  v.  Eastman  (Tex.  Civ.),  72  S.  W.  431, 
applying  rule  in  action  on  fire  policy;  Cherry  v.  Butler,  4  Tex.  Ap. 
Civ.  469,  17  8.  W.  1091,  contradictory  statements  made  by  same  wit- 
ness renders  his  testimony  of  little  value. 

TTpon  Application  for  Cars  Made  in  Writing,  it  is  the  duty  of  the 
company  to  supply  them  in  a  reasonable  time,  not  to  exceed  six  days 
from  the  receipt  of  the  application. 

See  note,  43  L.  B.  A.  227. 

Miscellaneous. — Mutual  Life  Ins.  Co.  v.  Hayward,  88  Tex.  327,  31 
S.  W.  511,  cited  in  dissenting  opinion,  among  many  other  cases,  as 
illustrative  of  the  practice  regarding  verdicts  under  various  condi- 
tions of  evidence. 

78  Tex.  241-244,  14  S.  W.  674,  JAMES  ▼.  TUBNEB. 

Attorney  Under  Agreement  for  Contingent  Fee,  who  prosecutes 
claim  to  final  judgment,  is  entitled  to  agreed  fee,  although  money 
was  not  actually  paid  to  him. 

Approved  in  Gulf  etc.  By.  v.  Scott  (Tex.  Civ.),  28  S.  W.  458,  at- 
torney under  contract  for  contingent  fee  cannot  be  ruled  to  give  se- 
curity for  costs;  City  of  Houston  v.  Stewart,  40  Tex.  Civ.  509,  90  S. 
W.  54,  arguendo.. 

Power  Possessed  by  SnrviTOr  of  Marriage  Qualifying  to  adminis- 
ter community  estate  is  broader  than  that  possessed  by  ordinary  ad- 
ministrator. 

Beaffirmed  in  Crary  v.  Field,  9  N.  M.  236,  50  Pac.  347.  Approved 
in  Crary  v.  Field,  9  N.  M.  236,  50  Pac.  347,  upholding  sale  where 
surviving  husband,  whose  wife  died  in  1868,  sold  community  property 
in  1882,  and  children  sued  for  wife's  share  in  1891,  without  showing 
fraud  or  inadequacy  of  consideration  or  misapplication  of  proceeds. 

78  Tex.  244-248,  14  8.  W.  678,  8AYEBS  ▼.  TEXAS  LAND  ETO.  CO. 

Defendant  in  Trespass  to  Try  Title,  Who  has  Pleaded  not  guilty 
and  alleged  purchase  under  trust  deeds  and  prayed  for  equitable  re- 
lief against  other  lands  in  case  plaintiff  recovers,  may  prove  title  by 
other  means. 

Approved  in  Ogden  v.  Bosse  (Tex.  Civ.),  23  S.  W.  731,  732,  reaffirm- 
ing role;  North  v.  Coughran,  49  Tex.  Civ.  105,  108  S.  W.  167,  de- 
fendant under  plea  of  not  guilty  may  prove  that  he  is  an  innocent 
purchaser;  Morris  v.  Housley  (Tex.  Civ.),  34  S.  W.  659,  special  plea 
in  reconvention  will  not  cut  off  right  to  rely  on  general  issue. 

Distinguished  in  Ogden  v.  Bosse,  86  Tex.  344,  24  S.  W.  801,  plea 
of  not  guilty  stands  as  a  general  denial,  and  where  mortgage  is  set 
np  as  a  defense,  defendants  are  confined  to  title  specially  pleaded. 
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Transfer  of  Finn  Property  to  Corporation  in  consideration  of  stocky 
by  which  partners  become  the  only  stockholders,  pasBes  title  to  cor- 
poration. 

Approved  in  Bristol  etc.  Trust  Co.  v.  Jonesboro  etc.  Trust  Co.,  101 
Tenn.  554,  48  S.  W.  230,  corporation  may  be  organized  to  buy  specific 
property. 

Conveyance  of  Firm  Property  to  Corporation,  wh«reby  partners  be- 
come the  only  stockholders,  cannot  be  treated  as  fraudulent  per  se, 
as  against  creditors;  stock  received  may  be  subjected  to  claims. 

Beaffirmed  in  Thorpe  v.  Pennock  Mercantile  Co.,  99  Minn.  32,  108 
N.  W.  944,  and  Troy  v.  Morse,  22  Wash.  282,  60  Pac.  649. 

78  Tex.  248-251,  14  S.  W.  616,  HALL  ▼.  MACKAY. 

If  Court  has  Jurisdiction  Over  Person  of  Defendant^  foreign  judg- 
ment imports  absolute  verity. 

See  note,  103  Am.  St.  Bep.  320. 

78  Tex.  251-260,  14  S.  W.  687,  8LAT0N  ▼.  WELBOBKE. 

Neither  Substltntion  of  Several  Notes  for  Original,  nor  additional 
nam«  to  last  note,  will  release  vendor's  lien. 

Approved  in  Maas  v.  Tacquard's  Exrs.,  33  Tex,  Civ.  43,  75  8.  W. 
352,  where  vendor's  lien  was  superior  to  all  others,  and  vendor  gave 
vendee  release  of  lien  acknowledging  payment  of  lien  notes,  but  in- 
tention was  merely  release  of  original  vendee's  liability,  and  notes 
shown  to  have  been  taken  from  vendee's  grantee,  priority  of  lien  not 
lost;  Johnson  v.  Betterton  (Tex.  Civ.),  25  S.  W.  1051,  substitution  of 
notes  will  not  destroy  vendor's  lien. 

78   Tex.   260-262,    14   a   W.   614,   CUBTIS   ▼.   HENBIETTA   NAT. 


Failure  of  Writ  of  Gamlaliment  to  Becite  Amount  of  indebtedness, 
as  claimed  against  original  defendant,  is  not  ground  for  quashing  it. 

Beaffirmed  in  Curtis  v.  Ford,  78  Tex.  267,  14  S.  W.  614,  10  L.  B.  A. 
529. 

Approved  in  Holloway  Seed  Co.  v.  City  Nat.  Bank  (Tex.  Civ.), 
47  S.  W.  80,  holding  statute  stating  any  one  of  statutory  grounds 
sufficient  for  garnishment. 

78  Tex.  262-269,  14  a  W.  614,  10  K  R.  A.  529,  CUBTIS  ▼.  FOBD. 

Funds  In  Custodia  Legls  are  not  Subject  to  Oamlshment. 

Approved  in  Kreisle  v.  Campbell,  89  Tex.  106,  33  S.  W.  853,  Bich- 
ardson  v.  Anderson,  4  Tex.  Ap.  Civ.  495,  18  S.  W.  196,  Loftus  v. 
Williams,  24  Tex.  Civ.  394,  59  S.  W.  292,  1  Tex.  Ct.  Bep.  203,  and 
Allen  V.  Gerard,  21  B.  I.  468,  469,  79  Am.  St.  Bep.  817,  818,  44  AtL 
593,  49  L.  B.  A.  351,  all  reaffirming  rule;  Corbitt  v.  Farmers'  Bank, 
114  Fed.  604,  applying  rule  to  funds  paid  into  federal  court  pending 
litigation  in  regard  thereto.  See  notes,  13  L.  B.  A.  (n.  s.)  760;  53 
L.  B.  A.  597;  12  L.  B.  A.  508. 

Error  in  Adjudging  Bight  to  Fond  Over  Which  Court  has  no  juris- 
diction is  fundamental,  and  will  be  reviewed  whether  assigned  or  not. 

Approved  in  Capps  v.  Leachman  (Tex.  Civ.),  35  S.  W.  398,  revers- 
ing for  court's  lack  of  jurisdiction  on  injunction  to  stay  execution; 
Jones  V.  Cunjmins.  17  Tex.  Civ.  663,  43  S.  W.  855,  if  garnishee  an- 
swers, it  is  unnecessary  to  introduce  writ  in  evidence  to  show  juris- 
diction. 
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78  Tex.  269-276,  14  8.  W.  619,  KENTUCKY  CATTLE  CO.  V.  BEUCE. 

Apiklicatioii  to  Purchase  School  Lands  rendered  dormant  by  act  of 
February  3,  1883,  was  restored  by  act  of  April  12,  1883,  and  if  ap- 
plicant complied  with  law  for  acquiring  land,  his  title  became  perfect. 

Approved  in  Cordell  v.  Moore,  17  Tex.  Civ.  218,  43  S.  W.  299,  affi- 
davit of  actual  settlement  cannot  be  made  before  classification. 

78  Tex.  276-278,  14  S.  W.  572,  HEABNE  v.  LEWIS. 

Bents  not  Due  Pass  With  Land  to  purchaser. 

Approved  in  Buchanan  v.  Wren,  10  Tex.  Civ.  564,  30  S.  W.  1079, 
and  Maxwell  v.  Urban,  22  Tex.  Civ.  566,  55  S.  W.  1125,  both  reaffirm- 
ing rule;  Davidson  v.  Wallingford,  88  Tex.  623,  32  S.  W.  1032,  rela- 
tion of  tenant  is  not  affected  by  sale  of  land;  Security  etc.  Trust  Co. 
v.  Gill,  8  Tex.  Civ.  360,  27  S.  W.  835,  a  note  given  for  rent  and  then 
assigned  is  severed  from  the  land. 

78  Tex.  278-279,  14  S.  W.  613,  FALWELL  ▼.  HENING. 

While  Maker  of  Vendor's  Lien  Note  is  Absent  from  State,  statutes 
limiting  suit  thereon,  as  well  as  on  lien,  are  suspended,  and  purchaser 
of  land  with  notice  is  liable  to  suit. 

Approved  in  dissenting  opinion  in  Colonial  etc.  Mortgage  Co.  v. 
Northwest  Thresher  Co.,  14  N.  D.  173,  116  Am.  St.  Eep.  642,  103  N. 
W.  925,  70  L.  B.  A.  814,  majority  holding  absence  of  mortgagor  from 
state  after  he  has  parted  with  title  to  mortgaged  property  does  not 
prevent  limitations  from  running  in  grantee's  favor.  See  note,  60 
Am.  St.  Bep.  207. 

Distinguished  in  Cotton  v.  Band  (Tex.  Civ.),  29  S.  W.  685,  holding 
limitation  not  suspended  where  debtor  was  always  a  nonresident. 

Denied  in  Colonial  etc.  Mortgage  Co.  v.  Northwest  Thresher  Co.,  14 
N.  D.  156,  116  Am.  St.  Bep.  642,  103  N.  W.  918,  70  L.  B.  A.  814,  ab- 
sence of  mortgagor  from  state  after  he  has  parted  with  title  to  mort- 
gaged property  does  not  prevent  limitations  from  running  in  gran- 
tee's favor. 

78  Tex.  279-285,  14  S.  W.  611,  QXTLF,  COLORADO  ETC.  BT.  00.  ▼. 


Nonexpert  Witness  may  State  Opinion  That  Railway  embankment 
changed  flow  of  river  where  he  has  stated  facts  upon  which  opinion 
is  based;  e.  g.,  as  to  flow  before  and  after  railway  was  built. 

Approved  in  St.  Louis  etc.  By.  v.  Johnston,  78  Tex.  541,  15  S.  W. 
105,  Gulf  etc.  By.  v.  Bichards,  83  Tex.  206,  18  S.  W.  612,  Galveston 
etc.  By.  V.  Daniels,  1  Tex.  Civ.  701,  20  S.  W.  957,  and  Galveston  etc. 
By.  V.  Daniels,  9  Tex.  Civ.  257,  28  S.  W.  550,  all  reaffirming  rule; 
Taylor  v.  San  Antonio  etc.  B.  Co.,  36  Tex.  Civ.  673,  83  S.  W.  746, 
nonexpert  familiar  with  plaintiff's  land  and  usual  rainfall  in  section 
may  give  opinion  on  matters  of  drainage  and  proper  construction  of 
railroad  with  reference  thereto;  Gulf  etc.  By.  v.  John,  9  Tex.  Civ. 
345,  29  S.  W.  558,  nonexpert  who  was  in  wreck  may  testify  as  to 
condition  of  track  and  ties,  and  may  state  an  opinion  as  to  cause  of 
wreck;  Jackson  v.  Wells,  13  Tex.  Civ.  278,  35  S.  W,  529,  in  action 
for  assault,  plaintiff  may  estimate  value  of  time  lost  by  reason  of  in- 
jury if  he  gives  basis  of  his  estimate;  Bailway  Co.  v.  Yarborougli, 
56  Ark.  617,  20  S.  W.  516,  the  evidence  is  inadmissible  unless  the 
facts  which  form  basis  of  opinion  can  be  sufficiently  described  to  the 

4  Tex.  Notes— ^ 


78  Tex.  285-298      NOTES  ON  TEXAS  BEPORTS.  82 

jury;  St.  Louis  etc.  Ey.  v.  Bradley,  54  Fed.  633,  whether  or  not  the 
witness  possesses  the  necessary  qualification  is  a  question  for  the  trial 
judge  to  determine;  Galveston  etc.  Ey.  v.  Daniels,  9  Tex.  Civ.  258,  28 
S.  W.  550,  allowing  nonexpert  witness  to  give  his  opinion  of  cause  of 
bridge  falling  where  he  had  examined  it  immediately  after  the  wreck 
and  gave  the  facts  forming  his  opinion. 

In  Suit  for  Damages  for  Cansing  Overflow  of  Land  by  railway  em- 
bankment, testimony  that  lands  above  and  below  alleged  cause  were 
injured  by  overflow  of  river  cannot  negative  positive  testimony  that 
embankment  caused  water  to  collect. 

Eeaffirmed  in  Gulf  etc.  Ey.  v.  Nicholson  (Tex.  Civ.),  25  S.  W.  55. 
Approved  in  San  Antonio  etc.  Ey.  Co.  v.  Kiersey,  101  Tex.  514,  109 
S.  W.  863,  rejecting  testimony  of  witness  higher  up  stream  in  absence 
of  showing  that  conditions  were  similar;  Bell  v.  Missouri  etc.  Ey.  Co., 
36  Tex.  Civ.  570,  82  S.  W.  1073,  in  action  for  injury  to  farm  by  over- 
flow caused  by  improper  construction  of  railroad,  evidence  inadmissible 
that  other  lands  in  same  vicinity  on  same  stream  overflowed,  in  absence 
of  other  proof  as  to  similarity  of  location,  surroundings  or  conditions; 
St.  Louis  etc.  By.  v.  Craigo,  10  Tex.  Civ.  242,  31  S.  W.  208,  testimony 
by  comparisons  should  not  be  permitted  unless  everything  is  similar. 

Distinguished  in  Moss  v.  Gulf  etc.  Ey.  Co.,  46  Tex.  Civ.  465,  103  S. 
W.  223,  admitting  testimony  of  witnesses  who  had  observed  water 
about  half  mile  above  embankment  that  latter  had  not  increased  over- 
flow. 

BUI  of  Exceptions  to  Baling  Sustaining  Objections  to  questions 
asked  witness  must  fairly  show  what  answers  were  expected. 

Eeaffirmed  in  Adams  v.  Missouri  etc.  Ey.  Co,  (Tex.  Civ.),  70  S.  W. 
1007;  Hereford  Cattle  Co.  v.  Powell,  13  Tex.  Civ.  503,  36  S.  W.  1037; 
Parmer  v.  Eandel  (Tex.  Civ.),  28  S.  W.  384;  Herring  v.  Mason,  17  Tex. 
Civ.  577,  43  S.  W.  804. 

Party  cannot  Object  to  Befosal  to  Qlve  Instructions  substantially 
embraced  in  those  given. 

Eeaffirmed  in  Corsicana  v.  Tobin,  23  Tex.  Civ.  494,  57  S.  W.  320. 

78  Tez.  285-289,  14  S.  W.  571,  EZNG  V.  JONES. 

Purchase  of  School  Lands  by  One  not  Actual  Settler,  or  who  has 
not  resided  upon  land  required  time,  is  properly  annulled. 

Approved  in  Chancey  v.  State,  84  Tex.  537,  19  S.  W.  710,  to  sus- 
tain plea  of  actual  settler  it  is  sufficient  if  there  is  a  holding  by  a 
tenant. 

Miscellaneous. — ^Henrietta  Nat.  Bank  v.  Barrett  (Tez.  Civ.),  25  S. 
W.  457,  miscited. 

78  Tez.  292-294,  14  a  W.  690,  WILSON  ▼.  LUCAS. 

Assignment  of  Brror  That  Verdict  is  against  law  and  evidence  is 
too  general. 

Approved  in  St.  Louis  etc.  Co.  v.  Dobie  (Tex.  Civ.),  75  S.  W.  341, 
applying  rule  to  assignment  that  court  erred  in  overruling  motion  for 
new  trial. 

78  Tez.  294-298,  22  Am.  St.  Bep.  62,  14  8.  W.  668,  9  L.  B.  A.  703, 
INTBBNATIONAL  ETC.  BY.  v.  EEBNAN. 
Bailway  Company  is  Bound  to  Furnish  Safe  Machinery  and  appli- 
ances for  use  by  employees,  and  if  ordinary  and  reasonable  care  is 
not  used  to  this  end,  company  is  liable  for  employee's  injury. 
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Approved  in  Southern  Pac.  By.  v.  Markey  (Tex.  Sup.),  19  S.  W. 
393,  awarding  damages  for  injury  to  brakeman  by  falling  over  tim- 
ber left  near  tracks.  See  notes,  23  Am.  St.  Bep.  903;  98  Am.  St.  Bep. 
292,  301,  307. 

BaUway  Company  cannot  Believe  Itself  of  Duty  to  furnish  safe  ap- 
pliances by  charging  servants  with  its  performance. 

Approved  in  Burns  v.  Merchants*  etc.  Oi!  Co.,  26  Tex.  Civ.  226,  63 
S.  W.  1063,  2  Tex.  Ot.  Bep.  720,  Bennett  v.  Northern  Pac.  B.  B.,  2 
N.  D.  116,  49  N.  W.  408,  13  L.  B.  A.  466,  and  Texas  etc.  By.  v.  June- 
man,  71  Fed.  943,  all  reaffirming  rule;  Missouri  etc.  By.  Co.  v. 
Hutchens,  35  Tex.  Civ.  344,  80  S.  W.  416,  upholding  charge  that  neg- 
ligence of  "sealer,"  whose  duty  it  was  to  inspect  car  door  which  fell 
on  and  injured  plaintiff,  was  that  of  railroad;  Kiley  v.  Butland  B.  B. 
Co.,  80  Vt.  547,  68  Atl.  717,  car  inspector  is  not  fellow-servant  of 
train  conductor  though  cars  are  foreign  cars  carried  by  railroad; 
Dewey  v.  Detroit  etc.  By.,  97  Mich.  344,  52  N.  W.  943,  16  L.  B.  A. 
342,  if  inspector  fail  to  perform  his  duty,  company  is  liable.  See 
note,  26  Am.  St.  Bep.  633. 

That  Defective  Car  WUcli  Cansed  Injury  to  defendant  railway's 
employee  belonged  to  another  road  is  immaterial.  ' 

Approved  in  Missouri  etc.  By.  Co.  v.  Harris,  45  Tex.  Civ.  547,  101 
a  W.  508,  St.  Louis  etc.  By.  v.  Putnam,  1  Tex.  Civ.  143,  20  S.  W. 
1002,  and  Bennett  v.  Northern  Pac.  B.  B.,  2  N.  D.  115,  49  N.  W. 
408,  13  L.  B.  A.  465,  all  reaffirming  rule;  Missouri  etc.  By.  v.  Cham- 
bers, 17  Tex.  Civ.  492,  43  S.  W.  1093,  company  must  inspect  a  for- 
eign car;  Galveston  etc.  By.  v.  Nass  (Tex.  Civ.),  57  S.  W.  911,  912, 
when  one  company,  who  without  inspecting  a  foreign  car,  turns  it 
over  to  another  company,  who  does  not  inspect,  they  will  be  con- 
sidered joint  tort-feasors;  Galveston  etc.  By.  v.  Nass,  94  Tex.  258,  59 
S.  W.  871,  1  Tex.  Ct.  Bep.  220,  a  company  is  bound  to  inspect  a  for- 
eign car,  but  the  connecting  carrier  is  not  liable  if  employee  is  neg- 
ligent; Dewey  v.  Detroit  etc.  By.,  97  Mich.  345,  52  N.  W.  944,  16  L. 
B.  A.  342,  there  is  no  distinction  in  character  of  car  received.  See 
notes,  58  L.  B.  A.  333;  41  L.  B.  A.  103. 

Bailroad  is  Liable  for  Negligence  of  car  inspector  causing  injury  to 
brakeman. 

See  notes,  1  L.  B.  A.  (n.  s.)  671;  54  L.  B.  A.  103;  18  L.  B.  A.  795. 

78  Tex.  298-^00,  22  Am.  St.  Bep.  54,  14  S.  W.  645,  ST.  LOXHS  ETC. 
&T.  V.  McElNSET. 

One  Who  hae  Violated  a  Dnty  Shoold  be  Held  Liable  to  everyone 
injured,  whose  injury  is  the  natural  and  probable  consequence  of  the 
misconduct. 

Approved  in  Waters  etc.  Oil  Co.  v.  Davis,  24  Tex.  Civ.  514,  60  8, 
W.  457,  1  Tex.  Ct.  Bep.  553,  Mexican  Nat.  By.  v.  Mussette,  86  Tex. 
719,  26  8.  W.  1080,  24  L.  B.  A.  642,  the  intervention  of  a  condition 
does  not  relieve  the  liability  of  original  party;  Savannah  Electric  Co. 
V.  Wheeler,  128  Qa.  562,  58  S.  E.  43,  10  L.  B.  A.  (n.  s.)  1176,  holding 
railroad  liable  for  wrongful  killing  of  passenger  by  conductor  in  dis- 
pute over  change.     See  note,  12  L.  B.  A.  283. 

It  l8  to  be  Conclosively  Presumed  That  Railway  whose  negligence 
caused  burning  of  fence  had  notice  that  plaintiff  would  use  pasture 
for  all  purposes  to  which  it  was  adapted,  and  defendant  is  liable  for 
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loss  of  horses,  regardless  of  notice  of  fact  that  they  were  but  recently 
bought  and  liable  to  stray. 
Cited  in  36  Am.  St.  Rep.  832,  note. 

Judgment  for  Plaintiff  for  Value  of  Horses  lost  through  defendant's 
negligence  passes  title  to  horses. 

Approved  in  San  Antonio  etc.  Ry.  v.  Enoepfli,  82  Tex.  273,  17  S. 
W.  1053,  judgment  for  damages  for  right  of  way  is  equivalent  to 
judgment  for  the  right  of  way;  East  Dallas  v.  Barksdale,  83  Tex. 
122,  18  S.  W.  331,  damages  had  for  an  easement  carries  title  with  it. 
See  note,  42  Am.  St.  Bep.  434. 

78  Tex.  300-304,  14  a  W.  691,  11  L.  B.  A.  383,  ST.  LOUIS  ETC.  BT. 
V.  HAUE& 

Evidence  Held  to  Support  Verdict  that  railway  employees  willfully 
caused  death  of  dog  on  track. 

Cited  in  notes,  67  Am.  St.  Rep.  296;  6  L.  B.  A.  (n.  s.)  912;  37  L. 
B.  A.  660;  15  L.  B.  A.  252. 

BaUway  Company  is  Liable  for  Value  of  Dog  negligently  killed  by 
its  train;  notwithstanding  owner  may  have  been  trespasser  at  time. 

Approved  in  Central  of  Ga.  By.  Co.  v.  Martin,  150  Ala.  390,  43 
So.  564,  Louisville  &  Nashville  B.  E.  Co.  v.  Fitzpatrick,  129  Ala.  325, 
87  Am.  St.  Bep.  64,  29  So.  860,  Florida  Central  etc.  B.  B.  Co.  v. 
Davis,  45  Fla.  277,  34  So.  219,  St.  Louis  etc.  B.  B.  v.  Stanfield,  63 
Ark.  644,  40  S.  W.  126,  37  L.  B.  A.  659,  and  Salley  v.  Manchester  etc. 
E.  B.,  54  S.  C.  485,  71  Am.  St.  Bep.  813,  32  S.  E.  527,  all  reaffirming 
rule;  Gulf  etc.  By.  v.  Lankford,  9  Tex.  Civ.  596,  29  S.  W.  935,  Mit- 
chell V.  Western  Union  Tel.  Co.,  12  Tex.  Civ.  279,  33  S.  W.  1019,  and 
Texas  etc.  By.  v.  Bobinson,  4  Tex.  Civ.  125,  23  S.  W.  435,  company 
liable  if  due  diligence  is  not  used  to  prevent  injury  after  discovery; 
Davis  V.  Wheeler  (Tex.  Civ.),  23  S.  W.  435,  awarding  damages  for 
killing  of  intoxicated  man  by  railroad;  Hurley  v.  State,  30  Tex.  Ap. 
335,  28  Am.  St.  Bep.  918,  17  S.  W.  456,  a  dog  is  a  domesticated  animal 
and  subject  to  theft;  Harper  v.  St.  Paul  etc.  By.  Co.,  99  Minn.  255, 
116  Am.  St.  Bep.  415,  109  N.  W.  228,  6  L.  B.  A.  (n.  s.)  911,  holding 
railroad  liable  for  injuries  to  dogs  fighting  on  track  where  motorman 
failed  to  use  care  to  avoid  injury;  Jones  v.  Illinois  Cent.  B.  B.,  75 
Miss.  973,  23  So.  358,  a  dog  is  property  and  action  will  lie  for  injury 
done  it.    See  note,  67  Am.  St.  Bep.  292. 

78  Tex.  305-307,  14  S.  W.  641,  WSSTEBN  UNION  TEL.  CO.  v. 
ANDREWS. 

Refusal  to  Qlve  Special  Cliarge  upon  Defense  which  evidence  tends 
to  establish  is  reversible  error,  unless  general  charge  sufficiently  pre- 
sents such  issue. 

Beaffirmed  in  Harris  v.  Harwell  (Tex.  Civ.),  71  S.  W.  792;  Hoefling 
V.  Dobbin,  91  Tex.  214,  42  S.  W.  542;  Gulf  etc.  By.  v.  Wilm,  9  Tex. 
Civ.  163,  28  S.  W.  925;  Western  etc.  Tel.  Co.  v.  Burgess  (Tex.  Civ.), 
60  8.  W.  1025,  1  Tex.  Ct.  Bep.  730;  Neville  v.  Mitchell,  28  Tex.  Civ. 
92,  66  S.  W.  581.  Approved  in  Western  Union  Tel.  Co.  v.  Stacy  (Tex. 
Civ.),  41  S.  W.  101,  reversing  for  refusal  to  present  issue  negatively 
as  well  as  affirmatively;  St.  Louis  etc.  Ry.  v.  Knight  (Tex.  Civ.),  41 
S.  W.  417,  applying  rule  in  action  against  railroad  for  fire. 

Evidence  Held  to  Show  No  Connection  between  negligence  of  tele- 
graph company  and  injury  complained  of. 
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Approved  in  Mutual  Life  Ins.  Co.  v.  Hayward,  88  Tex.  327,  31  8. 
W.  512,  dissenting  opinion,  majority  rule  holding  that  supreme  court 
has  no  jurisdiction  over  question  of  fact. 

78  Ter.  807-313,  14  S.  W.  607,  MISSOUBI  ETC.  BT.  V.  EDWABDS. 

That  Cattle  Did  not  Die  Until  After  Delivery  by  Carrier  does  not 
affect  right  to  recover  damages  for  them  as  killed  by  carrier's  neg- 
ligence. 

Reaffirmed  in  New  York  etc.  R.  R.  v.  Estill,  147  U.  S.  616,  13  Sup. 
Ct.  R€p.  454,  37  L.  304;  Wright  v.  Hardie  (Tex.  Civ.),  30  S.  W.  676. 

Stipulation  in  Bill  of  Lading  for  Cattle  That  Damages  for  loss  shall 
be  measured  by  value  at  place  of  shipment  is  contrary  to  public 
policy  and  void. 

Approved  in  Houston  etc.  Ry.  v.  Williams  (Tex.  Civ.),  31  S.  W. 
558,  reaffirming  rule;  Texas  etc-  Ry.  v.  Barber  (Tex.  Civ.),  30  S.  W. 
500,  rejecting  evidence  of  value  of  injured  horses  at  place  other  than 
destination;  New  York  etc.  R.  R.  v.  Estill,  147  U.  S.  617,  13  Sup.  Ct. 
Rep.  454,  37  L.  304,  the  measure  of  damages  is  the  difference  between 
the  market'  value  and  the  condition  in  which  the  cattle  arrived. 

Where  Carrier  has  Shown  That  Cattle,  Besides  Being  Poor  and 
weak,  were  loaded  improperly,  without  regard  to  age  or  size,  it  is 
error  to  refuse  charge  submitting  such  question  to  jury  in  suit  for 
loss. 

Approved  in  GKilf  etc.  Ry.  v.  Wilm,  9  Tex.  Civ.  163,  28  S.  W.  925, 
defendant  is  entitled  to  a  special  instruction  on  matters  specially 
pleaded  in  defense;  Pt.  Worth  etc.  Ry.  v.  Word  (Tex.  Civ.),  32  S.  W. 
15,  Texas  etc.  Ry.  v.  Klepper  (Tex.  Civ.),  24  S.  W.  568,  both  refus- 
ing recovery  for  injury  to  stock  caused  by  plaintiff's  overloading  car; 
dissenting  opinion  in  Ft.  Worth  etc.  Ry.  v.  Daggett  (Tex.  Civ.),  27 
S.  W.  189,  majority  holding  shipper  relieved  from  obligation  to  feed 
cattle  by  unreasonable  delay. 

Distinguished  in  Missouri  etc.  Ry.  v.  Kingsbury  (Tex.  Civ.),  25  S. 
W.  323,  awarding  damages  for  improper  loading  of  cattle  cars  by  con- 
necting carrier. 

Complaint  for  Cattle  Killed  and  Injured  in  shipment  alleging  five 
hundred  head  worth  sixteen  dollars  each  killed  and  six  hundred  and 
twenty  injured  to  extent  of  six  dollars,  sufficiently  states  number 
killed  and  injured  and  value. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Sherrod,  99  Tex.  385,  89  S.  W. 
957,  allegation  that  of  shipment  consisting  of  bulls,  cows  and  year- 
lings one  hundred  killed,  worth  fifteen  dollars  each  at  destination,  is 
sufficient;  Pacific  Exp.  Co.  v.  Needham,  37  Tex.  Civ.  133,  83  S.  W.  24, 
petition  for  damages  by  delay  in  transportation  of  fruit  trees  need 
not  itemize  different  matters  constituting  amount.  3ee  note,  59  L.  R. 
A.  240. 

78  Ter.  314-318,   14  8.  W.   609,   INTEBNATIOKAL  ETC.   BT.   v. 


In  Solt  AgainM  Bailroad  for  Personal  Injuries,  in  which  defendaut 
sets  op  release,  plaintiff  cannot  recover,  unless,  in  addition  to  proof 
of  alleged  insanity  at  time  it  was  executed,  he  proves  prompt  dis- 
affirmance after  realizing  that  he  signed  it. 

Reaffirmed  in  Fort  Worth  etc.  Ry.  v.  Measles,  81  Tex.  478,  17  S. 
W.  126;  The  Oriental  v.  Barclay,  16  Tex.  Civ.  215,  41  S.  W.  126; 
Girard  r.  St.  Louis  ete.  Co^  123  Mo.  378,  45  Am.  St.  Rep.  568,  27  S. 
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W.  653,  25  L.  R.  A.  514;  Missouri  etc.  By.  v.  Brantley,  26  Tex.  Civ. 
15,  62  S.  W.  96. 

Wliere  Exemplary  Damages  are  Wrongfully  Allowed  in  addition  to 
actual  damages,  appellate  court  will,  in  absence  of  other  error,  affirm 
upon  remittitur  of  excess. 

Approved  in  International  etc.  Ry.  v.  Hinzie,  82  Tex.  631,  18  8. 
W.  684,  facts  which  sustain  a  judgment  for  nine  thousand  dollars 
damages;  San  Antonio  etc.  Ry.  v.  Long  (Tex.  Civ.),  28  S.  W.  216,  sus- 
taining verdict  of  eight  thousand  dollars  for  permanent  injury  to 
man.      See  notes,  28  Am.  St.  Rep.  877;  59  Am.  St.  Rep.  595. 

It  l8  not  Necessary  to  Present  Every  Phase  of  the  case  in  one  para- 
graph. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Parrott,  100  Tex.  12,  92  8. 
W.  796,  upholding  refusal  of  requested  instruction  on  contributory 
i^egligence  where  charge  is  to  same  effect. 

A  Verdict  for  Twenty  Thousand  Dollars  is  not  excessive  where  an 
industrious  mechanic  was  made  a  wreck  both  in  body  and  mind. 

See  notes,  14  L.  R.  A.  678;  11  L.  R.  A.  50. 

78  Tex.  321^26,  14  S.  W.  703.  GULF  ETC.  BT.  v.  NOBFLEET. 

Befusal  of  Order  for  Physical  Examination  of  Plaintiff  suing  for 
personal  injuries  is  not  error,  where  during  trial  opportunity  for  such 
examination  was  given. 

Approved  in  Austin  etc.  R.  R.  Co.  v.  Cluck,  97  Tex.  177,  104  Am. 
St.  Rep.  863,  77  S.  W.  404,  64  L.  R.  A.  494,  denying  power  to  compel 
physical  examination  of  plaintiff  in  personal  injury  case  by  physi- 
cians appointed  by  court;  Gulf  etc.  Ry.  v.  Nelson,  5  Tex.  Civ.  393, 
24  S.  W.  590,  leaving  question  undecided  whether  party  is  entitled  to 
order;  dissenting  opinion  in  Hall  v.  Man  son,  99  Iowa,  716,  68  N.  W. 
928,  34  L.  R.  A.  207,  majority  holding  that  in  absence  of  objection, 
defendant  is  entitled  to  have  plaintiff  exhibit  injured  member  to  jury. 
See  notes,  24  Am.  St.  Rep.  772;  26  Am.  St.  Rep.  512;  68  Am.  St.  Rep. 
246;  14  L.  R.  A.  469;  15  L.  R.  A.  (n.  s.)  665. 

Distinguished  in  dissenting  opinion  in  Chicago  etc.  Ry.  v.  Lang- 
ston,  19  Tex.  Civ.  575,  47  S.  W.  1031,  majority  rule  holding  company 
may  have  its  own  doctor  make  examination. 

Denied  in  City  of  Ottawa  v.  Gilliland,  63  Kan.  169,  88  Am.  St.  Rep. 
232,  65  Pac.  254,  upholding  power  of  court  to  order  physical  examina- 
tion of  plaintiff  in  personal  injury  case,  by  physicians  appointed  by 
court. 

Where  Witness  has  Qnalifled  as  Expert,  objection  to  his  evidence  on 
ground  that  he  is  not  an  expert  goes  to  weight  of  evidence. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Houghton  (Tex.  Civ.),  68  S.  W. 
718,  applying  rule  to  evidence  as  to  market  value  of  cattle  at  par- 
ticular point. 

78  Tex.  326-328,  14  a  W.  784,  WILLIAMS  ▼.  BABNWELL. 

Judgment  cannot  be  Rendered  Against  Parties  not  named  in  plead- 
ings nor  served  with  process  and  who  have  not  appeared. 

Approved  in  Moore  v.  Perry  (Tex.  Civ.),  56  S.  W.  121,  holding 
judgment  void  where  one  defendant's  name  was  entered  after  judg- 
ment. 

78  Tex.  328-331,  14  8.  W.  782,  EAST  ETC.  LtJMBEB  00.  v.  BABK- 
WELL. 
Defects  in  Itemizing  in  Petition  Should  be  Beached  by  exceptions 
and  not  by  objections  to  testimony. 
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Approved  in  Scoggins  v.  Thompson  (Tex.  Civ.),  45  S.  W.  217,  re- 
affirming rule. 

78   Tex.  331-333,   14  S.  W.   699,   WE8TEBN  UNION- TEL.   CO.  v. 
BSOOK& 

Becital  in  Judgment  Entry  That  Parttea  Appeared  and  announced 
ready  for  trial  cannot  be  controlled  by  affidavit  explaining  absence  of 
defendant's  counsel.  % 

Reaffirmed  in  Fort  Worth  etc.  By.  v.  Whitehead,  6  Tex.  Civ.  596,  26 
S.  W.  172.  Approved  in  Watkins  v.  Atwell  (Tex.  Civ.),  45  8.  W. 
405,  upholding  refusal  of  continuance  for  absence  of  leading  counsel 
where  others  were  present. 

78  Tex.  333-338,  14  S.  W.  790,  BONNEB  v.  WINOATE. 

In  Salt  for  Damages  for  Death  Caused  by  Alleged  Defective  cul- 
vert, charge  which  in  effect  denies  plaintiff's  right  of  recovery  if 
breaking  of  dam  above  culvert,  causing  increased  flow  of  water,  was 
not  result  of  defendant's  negligence,  is  properly  refused. 

Reaffirmed  in  Bonner  v.  Mayfield,  82  Tex.  236,  18  S.  W.  306.  Ap- 
proved in  Gulf  etc.  Ry.  Co.  \.  Boyce,  39  Tex.  Civ.  201,  87  8.  W.  397, 
where  railroad  negligent  in  having  rotten  cross-ties  at  place  of  ac- 
cident, and  such  negligence  concurred  with  extraordinary  rainfall  in 
causing  accident,  railroad  is  liable. 

Verdict  for  Ten  Thousand  Dollars  in  Favor  of  Mother,  widow  and 
children  of  railway  employee,  killed  through  defendant's  negligence, 
held  not  excessive. 

Approved  in  International  etc.  Ry.  v.  Hinzie,  82  Tex.  631,  18  S.  W. 
684,  verdict  for  nine  thousand  dollars  not  excessive  for  railroad  em- 
ployee. 

78  Ter.  338-341,  14  S.  W.  789,  DUPUT  v.  BX7BKITT. 

Chazga  Is  Properly  Confined  to  the  Only  Issue  made  by  the  evi- 
dence, although  others  are  made  by  the  pleadings. 

Approved  in  Wright  v.  Hardie  (Tex.  Civ.),  30  S.  W.  676,  reaffirm- 
ing rule. 

78  Tez.  341-344,  14  8.  W.  790,  DUPUY  ▼.  TTLLMAN. 

In  Suit  to  Try  Title  to  Personal  Property  in  hands  of  mortgagee, 
between  assignee  for  creditors  and  attaching  creditors,  mortgagee  is 
proper  party. 

Approved  in  dissenting  portion  of  opinion  in  Howard  v.  Parks,  1 
Tex.  Civ.  606,  21  8.  W.  270,  majority  holding  that  purchase  money 
lien  may  be  foreclosed  in  trial  of  right  to  property  against  judgment 
debtor's  transferee,  who  is  in  possession,  without  making  judgment 
debtor  a  party. 

78  Tez.  344-347,  14  8.  W.  796,  KUUN  ▼.  TOTING. 

If  Charge  Made  Basis  of  Solt  for  JAbel  be  8peciflc,  answer  need 
only  allege  its  truth. 

Approved  in  Nettles  v.  Somervell,  6  Tex.  Civ.  631,  25  S.  W.  659, 
Stark  V.  Publishers,  160  Mo.  551,  61  S.  W.  675,  reaffirming  rule; 
Hanger  v.  Benua,  153  Ind.  645,  53  N.  £.  943,  plea  of  justification  must 
be  as  broad  as  the  charge.    See  note,  91  Am.  St.  Bep.  298. 

78  Tez.  349-^3,  14  &  W.  696,  WBEN  v.  HABBI8. 

Umder  Act  of  May  20,  1848,  Gnardian  had  Power  to  contract  with 
land  locator  to  locate  certificate  belonging  to  ward,  on  consideration 
of  share  therein* 
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Approved  in  Ellis  v.  Stone,  4  Tex.  Civ.  163,  23  S.  W.  406,  and  Hall 
V.  Beese,  24  Tex.  Civ.  229,  58  8.  W.  979,  both  reaffirming  rule;  Logrin 
V.  Bobertson  (Tex.  Civ.),  83  S.  W.  398,  upholding  sufficiency  of  title 
of  one  contracting  with  guardian  to  locate  ward's  land  certificate  to 
maintain  trespass  to  try  title;  Williams  v.  Howard,  10  Tex.  Civ.  533, 
31  S.  W.  838,  Halbert  v.  Carroll  (Tex.  Civ.),  25  S.  W.  1103,  Halbert 
V.  De  Bode  (Tex.  Civ.),  28  S.  W.  60,  and  Jack  v.  Cassin,  9  Tex.  Civ. 
230,  28  S.  W.  833,  all  holding  administrator  of  an  estate  may  make 
such  contracts. 

Distinguished  in  Glassgow  v.  McKinnon,  79  Tex.  119,  14  S.  W.  1051,. 
court  cannot  order  sale  of  land  for  partition  in  a  guardianship  matter. 

78  Tex.  863-358,  14  S.  W.  849,  KERBS  V.  PBOVINE. 

For  Injury  BeflEoltlng  from  Wrongful  Seizure  of  partnership  goods 
there  must  be  joint  recovery. 

Beaffirmed  in  Barker  v.  Abbott,  2  Tex.  Civ.  149,  21  S.  W.  72. 

Exemplary  Damages  cannot  be  Becovered  where  plaintiff  in  attach- 
ment, or  his  agent,  had  such  reason  to  believe  that  defendant  was 
about  to  dispose  of  property  with  intent  to  defraud  creditors  as  would 
have,  justified  such  belief  in  reasonably  prudent  man. 

Cited  in  notes  in  26  Am.  St.  Bep.  735;  68  Am.  St.  Bep.  279. 

Loss  of  Business  Besolting  from  Wrongful  Attachment  is  not  ele- 
ment of  actual  damages;  it  is  recoverable  under  claim  for  exemplary 
damages. 

Approved  in  Adoue  v.  Wettermark,  94  Tex.  81,  58  S.  W.  723,  1  Tex. 
Ct.  Bep.  3,  and  Neese  v.  Badford,  83  Tex.  588,  19  S.  W.  142,  loss  of 
credit  is  not  actual  damage;  Smith  v.  Jones,  11  Tex.  Civ.  20,  31  S. 
W.  307,  annoyance,  vexation  and  expenditure  of  money  is  recoverable 
under  exemplary  damages;  Burger  v.  Bhiney  (Tex.  Civ.),  42  S.  W. 
691,  holding  loss  of  business  and  attorneys'  fees  provable  as  exemp- 
lary damages  for  wrongful  distress;  dissenting  opinion  in  Bucki  etc. 
Lumber  Co.  v.  Fidelity  etc.  Co.,  109  Fed.  410,  majority  allowing  re- 
covery of  attorneys'  fees  as  part  of  damages  incurred  by  wrongful 
attachment. 

Defendant  in  Attachment  cannot,  in  Beconvention,  seek  damages 
for  breach  of  contract  made  by  plaintiff  with  firm  of  which  defendant 
was  member. 

Approved  in  Sullivan  v.  Nicoulin,  113  Iowa,  82,  84  N.  W.  980,  debt 
due  from  decedent  to  firm  and  acquired  by  one  of  partners  after  de- 
cedent's death  cannot  be  counter  claimed  in  suit  by  decedent's  admin- 
istrator against  such  partner. 

78  Tex.  368-360,  14  S.  W.  670,  HENDBICES  v.  STONE. 

When  Plaintiff  Suing  for  Land  Desires  to  Show  Title  from  common 
source,  he  must  connect  both  his  own  and  defendant's  title  with  same 
source. 

Approved  in  Halley  v.  Fontaine  (Tex.  Civ.),  33  S.  W.  263,  though 
plaintiff  and  defendant  claimed  three  hundred  and  twenty-seven  acres 
in  same  six  hundred  and  forty  acre  tract,  plaintiff  must  show  that 
each  claimed  the  same  land. 

Beconciled  in  Johnson  v.  Foster  (Tex.  Civ.),  34  S.  W.  825,  grantor 
conveying  by  warranty  deed  is  estopped  to  set  up  an  after-acquired, 
tax  title  against  his  grantee  and  his  assigns. 


S9  NOTES  ON  TEXAS  REPORTS.       78  Tex.  3C0-371 

78  Tez.  360-^61,  14  8.  W.  791,  MISSOTJSI  ETC.  BY.  v.  SCOTT. 

In  Action  Against  Two  Defendants,  judgment  against '  one,  record 
not  showing  any  disposition  as  to  other,  is  not  final  and  appealable. 

Approved  in  Weaver  v.  Schumpert,  118  La.  321,  42  So.  951,  and 
Barrows  v.  Cox  (Tex.  Civ.),  38  S.  W.  50,  both  reaffirming  rule. 

Sacord  cannot  be  Perfected  After  Appeal  is  Dismissed. 

Approved  in  Aspley  v.  Alcott,  45  Tex.  Civ.  12,  99  S.  W.  1134;  Mc- 
Mickle  V.  Texarkana  Nat.  Bank,  4  Tex.  Civ.  212,  23  S.  W.  429,  Cas- 
well V.  Greer,  4  Tex.  Civ.  660,  23  S.  W.  1002,  and  Merchants'  Nat. 
Bank  v.  Gmnthal,  39  Fla.  392,  22  So.  686,  all  reaffirming  rule;  Brew- 
ster V.  State,  40  Tex.  Civ.  5,  88  S.  W.  860,  certiorari  in  connection  with 
motion  for  rehearing  denied  where  further  facts  desired  to  be  shown 
woald  not  authorize  change  of  ruling;  Scott  v.  Cox,  30  Tex.  Civ.  199, 
70  S.  W.  806,  where  judgment  submitted  to  appellant  prior  to  filing 
and  he  did  not  object,  he  cannot,  after  appeal  and  after  motion  to 
strike  out  statement  of  facts  sustained,  object  that  judgment  fails  to 
show  case  tried  on  agreed  statement  of  facts;  Nasworthy  v.  Draper, 
9  Tex.  Civ.  651,  29  S.  W.  557,  motion  to  amend  comes  too  late  after 
reversal;  dissenting  opinion  in  Matthews  v.  Boydstun  (Tex.  Civ.),  31 
8.  W.  821,  majority  permitting  amendment  of  record  to  show  filing 
of  statement  of  facts  in  time. 

Distinguished  in  Western  Union  Tel.  Co.  v.  O'Keefe,  87  Tex.  428, 
28  S.  W.  946,  where  case  was  reinstated  when  shown  by  affidavit  that 
notice  of  appeal  was  given;  Western  Union  Tel.  Co.  v.  O'Keefe  (Tex. 
Civ.),  29  S.  W.  1137,  holding  notice  of  appeal  may  be  proven  dehors 
the  record. 

78  Tex.  362-369,  14  &  W.  706,  DALLAS  ETC.  BANK  v.  DAVIS. 

Contract  Between  Insolvent  and  Creditor,  whereby  former  was  to 
convey  absolutely  to  latter  certain  cattle  and  collect  amount  of  debt 
when  residue  of  cattle  were  to  be  returned  to  debtor,  is  fraudulent  as 
to  other  creditors. 

Approved  in  Temple  Grocer  Co.  v.  Clabaugh,  18  Tex.  Civ.  660,  45  S. 
W.  485,  a  deed  of  trust  conveying  property  for  sale  and  payment  of 
trustee  and  other  preferred  creditors  is  void. 

While  Contracts,  Whereby  Insolvent  Conveyed  Cattle  to  creditor 
and  latter  was  to  satisfy  his  claim  and  reconvey  surplus,  may  be 
devoid  of  fraudulent  intent,  they  are  executory  in  character  and  can- 
not withdraw  property  from  attachment. 

Approved  in  Triplett  v.  Morris,  18  Tex.  Civ.  54,  44  S.  W.  686,  re- 
affirming rule;  Swan  v.  Larkin,  8  Tex.  Civ.  424,  28  S.  W.  218,  an  in- 
stance where  there  is  a  delivery  of  cattle. 

Miscellaneous.— Davis  v.  Dallas  Nat.  Bank,  7  Tex.  Civ.  45,  26  S.  W. 
223,  another  phase  of  same  case;  Dallas  Nat.  Bank  v.  Dairs  (Tex. 
Civ.),  36  S.  W.  144,  referring  to  former  appeal  in  same  case. 

78  Tex.  369>371,  14  S.  W.  798,  ST.  LOXHS  ETC.  BT.  ▼.  EVANS. 

In  Snlt  Against  Bailroad  Company  for  Killing  Mule,  allegation  of 
time  of  killing  is  immaterial,  and  need  not  be  proved  as  alleged. 

Reaffirmed  in  Morehouse  v.  Texas  Trunk  By.,  4  Tex.  Ap.  Civ.  463, 
17  S.  W.  1086.  Approved  in  Houston  Lighting  etc.  Co.  v.  Hooper,  46 
Tex.  Civ.  258,  102  S.  W.  134,  in  action  for  injury  from  live  wire,  in- 
struction erroneously  assuming  that  plaintiff  alleged  that  electricity 
was  conveyed  along  streets  of  city  is  not  prejudicial. 
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78  Tex.  371-372,  14  S.  W.  796,  EOSS  v.  WILLIAMa 
On  Appeal  from  Judgment  for  Defendant  in  Suit  to  try  right  of 

property,  bond  in  double  amount  of  costs  is  sufficient. 

Approved  in  Bell  v.  Brown,  11  Tex.  Civ.  527,  33  S.  W.  303,  bond 

must  be  in  double  the  amount  of  the  judgment;  Williams  v.  Vaughan 

(Tex.  Civ.),  43  S.  W.  852,  intervener  claiming  fund  in  garnishee's 

hands  may  appeal  on  giving  bond  for  double  costs. 

Distinguished  in  Yarbrough  v.  Collins,  91  Tex.  309,  42  S.  W.  1054, 

bond  may  be  for  double  amount  of  judgment  exclusive  of  costs  and 

be  sufficient. 

78  Tex.  372-375,  22  Am.  St  Bep.  56^  14  S.  W.  666,  TEXAS  ETC.  BT. 
V.  ADAMS. 

Whether  Rule  BeQulring  That  Notice  of  Damage  to  freight  be  given 
at  place  of  delivery  within  thirty-six  hours  thereafter,  is  reasonable, 
is  properly  submitted  to  jury. 

Approved  in  Galveston  etc.  By.  v.  Thompson  (Tex.  Civ.),  23  S.  W. 
931,  reasonableness  of  stipulated  notice  of  loss  should  be  submitted 
to  jury;  Missouri  Pac.  By.  v.  Childers,  1  Tex.  Civ.  305,  21  B.  W.  77, 
time  is  a  question  for  the  jury  and  depends  upon  the  circumstances 
in  each  case;  Kansas  etc.  By.  v.  Ayers,  ^  Ark.  335,  38  S.  W.  516, 
reasonableness  of  limitation  is  a  question  for  jury.  See  note,  88  Am. 
St.  Bep.  93,  114; 

Questioned  in  International  etc.  By.  v.  Wolf,  3  Tex.  Civ.  384,  385, 
22  S.  W.  187,  arguendo. 

Carrier  may  Stipulate  In  Bill  of  Lading  that  connecting  carrier,  in 
whose  custody  freight  is  injured,  shall  be  liable;  presumption  that 
carrier  last  handling  freight  is  liable  is  rebuttable. 

Approved  in  McCam  v.  International  etc.  By.,  84  Tex.  353,  31  Am. 
St.  Bep.  52,  19  S.  W.  547,  16  L.  B.  A.  39,  Texas  etc.  By.  v.  Bamhart, 
5  Tex.  Civ.  603,  23  S.  W.  801,  both  reaffirming  rule;  Gulf  etc.  By.  Co. 
V.  Pitts  &  Son,  37  Tex.  Civ.  215,  83  S.  W.  729,  where  goods  carried 
by  successive  carriers  were  in  good  condition  when  delivered  to  initial 
carrier  and  damaged  when  tendered  to  consignee,  and  shown  not  to 
have  been  damaged  while  in  possession  of  terminal  carrier,  burden  is 
on  next  preceding  carrier  to  show  when  goods  injured;  International 
etc.  By.  V.  Mahula,  1  Tex.  Civ.  185,  20  S.  W.  1003,  the  exemption  inures 
to  benefit  of  each  carrier;  International  etc.  By.  v.  Thornton,  3  Tex. 
Civ.  199,  22  S.  W.  68,  company  may  limit  liability  to  injuries  on  its 
own  line;  International  etc.  By.  v.  Foltze,  3  Tex.  Civ.  649,  22  S.  W.  543, 
applying  principle  in  suit  for  damage  for  tampering  with  contents  of 
a  trunk;  St.  Louis  etc.  By.  v.  Cohen  (Tex.  Civ.),  55  S.  W.  1124,  pre- 
suming damage  to  goods  to  have  occurred  in  hands  of  terminal  car- 
rier; Galveston  etc.  By.  v.  Short  (Tex.  Civ.),  25  S.  W.  142,  holding 
receiving  carrier  not  liable  for  loss  on  connecting  line;  Gulf  etc.  By. 
V.  EdloflP  (Tex.  Civ.),  34  S.  W.  413,  holding  carriers  jointly  liable  for 
injury  occurring  on  both  lines;  Missouri  etc.  By.  v.  Kemp  (Tex.  Civ.), 
30  S.  W.  1118,  carrier  must  show  by  preponderance  of  evidence  that 
injury  did  not  occur  on  its  line.  See  notes,  23  Am.  St.  Bep.  558;  88 
Am.  St.  Bep.  102. 

In  Absence  of  Evidence  to  Oontnury,  Presumption  is  that  injury  to 
freight  occurred  on  last  carrier. 

Approved  in  Gulf  etc.  By.  Co.  v.  Cushney,  95  Tex.  312,  67  S.  W.  78, 
Ft  Worth  etc.  By.  Co.  v.  Shanley,  36  Tex.  Civ.  291,  81  S.  W.  1015,  and 
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Missouri  etc.  By.  Co.  v.  Mazzie,  29  Tex.  Civ.  296,  68  S.  W.  56,  all  fol- 
lowing rule;  St.  Louis  etc.  By.  Co.  v.  Byers  Bros.,  40  Tex.  Civ.  535, 
90  S.  W.  721,  applying  rule  to  shipment  of  cattle.  See  notes,  101  Am. 
St.  Bep.  394;  94  Am.  St.  Bep.  656. 

In  Suit  Bronght  Against  Becelver  and  Continued  against  railway 
company  after  his  discharge,  facts  making  railway  liable  for  losses 
occurring  during  receivership  must  be  alleged  and  proved. 

Approved  in  Dayhoff  v.  International  etc.  By.  (Tex.  Civ.),  26  S. 
W.  518,  reaffirming  rule;  Missouri  etc.  By.  v.  Lacy,  13  Tex.  Civ.  397, 
35  S.  W.  507,  company  is  liable  for  costs  of  improvements  made  by 
receiver. 

78  TeoL  375-378,  14  &  W.  860,  OHIO  v.  SHUTT. 

Landlord  has  Preference  Lien  niKtn  Stock  of  merchant  tenant,  under 
article  3122a,  Be  vised  Statutes,  which,  if  promptly  asserted,  will  pre- 
vail over  attachment  lien. 

Beaffirmed  in  Polk  v.  King,  19  Tex..Civ.  668,  48  S.  W.  602. 

Landlord  Who  hzs  Sued  Out  Distress  Warrant  against  merchant  ten- 
ant  is  entitled  to  satisfaction  out  of  proceeds  of  sale  under  prior  at- 
tachment. 

Approved  in  Betterton  v.  Eppstein,  78  Tex.  449,  14  S.  W.  863,  pro- 
ceeds of  sale  are  returned  to  court  and  may  be  subject  to  payment  of 
prior  liens. 

78  Tex.  878-385,  22  Am.  St.  Bep.  69,  14  8.  W.  857,  PHILLIPS  v. 
HEXNDON. 

Wliere  Vendee  has  Willfnlly  Put  It  Oat  of  His  Power  to  comply 
with  title  bond,  measure  of  damages  for  breach  is  value  of  land  at 
time  he  sold  to  innocent  purchaser;  evidence  as  to  such  value  is  ad- 
missible. 

Approved  in  Boothe  v.  Fiest,  80  Tex.  145,  15  S.  W.  800,  North  Texas 
etc.  Bldg.  Assn.  v.  Jackson  (Tex.  Civ.),  63  S.  W.  346,  2  Tex.  Ct.  Bep. 
773,  both  reaffirming  rule;  Nalle  v.  Paggi,  81  Tex.  205,  16  S.  W.  933, 
13  L.  B.  A.  50,  a  right  of  action  accrues  as  soon  as  party  puts  it  out 
of  his  power  to  carry  out  contract;  Abbott  v.  City  of  Galveston,  97 
Tex.  479,  79  S.  W.  1066,  title  bond  obligating  maker  to  convey  by 
*'deed  in  common  form  '*  binds  him  to  execute  warranty  deed;  Espey 
V.  Boone,  33  Tex.  Civ.  84,  75  S.  W.  571,  where  one  has  been  deprived 
of  title  by  wrongful  and  fraudulent  act  of  another,  he  may  sue  for 
value  of  land,  and  is  not  restricted  to  action  for  land  itself;  Boberts 
V.  McFaddin,  32  Tex.  Civ.  55,  74  S.  W.  110,  measure  of  damages  for 
breach  of  warranty  in  contract  to  sell  land  is  price  paid  with  interest 
without  reference  to  value  of  land.     See  note,  106  Am.  St,  Bep.  973. 

Debtor  may  Apply  Payments  to  Particular  Debt;  if  he  fail  to  do 
80,  creditor  may  do  so;  if  both  fail,  court  will  do  so  according  to  rights 
of  parties. 

Approved  in  Larkin  v.  Watt  (Tex.  Civ.),  32  S.  W.  555,  upholding 
agreed  application  of  payment  to  unsecured  debt  first.  See  notes,  23 
Am.  St.  Bep.  763;  28  Am.  St.  Bep.  555;  31  Am.  St.  Bep.  265;  33  Am. 
St  Bep.  520;  96  Am.  St.  Bep.  47,  59. 

Wtaare  Vendor  Beceives  Payments  of  purchase  money  after  default, 
he  thereby  waives  his  right  of  rescission. 
See  note,  129  Am.  St.  Bep.  951. 
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78  Tex.  38&-387,  14  S.  W.  890,  PEABSOK  ▼.  HOUSEHOLD  SEWIKa 
MACHINE  CO. 

Pallure  to  File  Briefs  ia  Ground  for  dismlQsal  of  appeal. 

Approved  in  Bowman  v.  Hoffman,  28  Tex.  Civ.  312,  67  8.  W.  152, 
following  rule. 

78  Tex.  387-397,  14  S.  W.  663,  STATE  v.  ALCOBN. 

"Willful,"  When  Used  in  Penal  Statutes,  means  with  evil  intent,  or 
without  reasonable  ground  to  believe  act  lawful. 

Approved  in  Bland  v.  State  (Tex.  Civ.),  38  S.  W.  254,  applying  rule 
in  action  to  remove  county  treasurer  under  statute;  United  States  v. 
Praeger,  149  Fed.  479,  construing  Compiled  Statutes,  1901,  page  965, 
penalizing  civilian  witness'  refusal  to  testify  at  court-martial;  State 
V.  Savre,  129  Iowa,  130,  113  Am.  St.  Rep.  452,  105  N.  W.  390,«3  L.  R. 
A.  (n.  s.)  455,  construing  word  "willfully"  in  statute  punishing  illegal 
voting. 

78  Tex.  397-402,  14  a  W.  1034,  TEXAS  ETC.  BT.  V.  BBOWN. 

It  is  Duty  of  Ballway  Company  to  Provide  Good  and  safe  places 
of  egress  from  its  platform  at  such  places  as  persons  would  naturally 
or  ordinarily  leave  it. 

Approved  in  Gunderman  v.  Missouri  etc.  By.,  58  Mo.  Ap.  380,  re- 
affirming rule;  Texas  etc.  Ry.  v.  Lee,  21  Tex.  Civ.  176,  51  S.  W.  352, 
and  Texas  etc.  Ry.  v.  Reich  (Tex.  Civ.),  32  S.  W.  819,  both  awarding 
damages  for  injury  on  unlighted  platform;  Atchison  etc.  R.  R.  v. 
Worley  (Tex.  Civ.),  25  S.  W.  480,  must  give  warning  before  starting 
to  drover  alighting  to  attend  to  stock.  See  note,  20  L.  R.  A.  520; 
11  L.  R.  A.  720. 

Witness  may  be  Cross-examined  as  to  Statements  showing  his  hos- 
tility, and  if  he  deny  them,  they  may  be  proved. 

Approved  in  Donahoo  v.  Scott  (Tex.  Civ.),  30  S.  W.  386,  reversing 
for  rejection  of  prior  statements  to  impeach  witness;  Missouri  etc.  Ry. 
V.  McGlamory  (Tex.  Civ.),  34  S.  W.  361,  admitting  evidence  of  de- 
fendant's witness'  attempt  to  bribe  plaintifiTs  witness. 

In  Absence  of  Bequest  for  Disjunctive  Charge,  appellant  cannot 
complain  of  charge  which  is  correct  but  merely  defective. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Hill,  95  Tex.  636,  638,  69  S.  W. 
139,  140,  Williams  v.  Galveston  etc.  Ry.  Co.,  34  Tex.  Civ.  149,  78  S.  W. 
48,  and  Merchants'  etc.  Oil  Co.  v.  Burow  (Tex.  Civ.),  69  S.  W.  436,  all 
following  rule;  McDonald  v.  Nalle,  41  Tex.  Civ.  500,  91  S.  W.  632,  on 
defense  that  note  sued  on  had  been  altered,  charge  to  find  for  de- 
fendants if  alteration  made  without  their  consent  or  by  plaintiff's 
agent  with  his  knowledge  and  consent,  is  affirmative  error  where  re- 
quest submitting  either  defense  as  entitling  defendants  to  verdict, 
was  refused;  Vicars  v.  Gulf  etc.  Ry.  Co.,  37  Tex.  Civ.  504,  84  S.  W. 
288,  charge  to  find  for  plaintiff  if  all  grounds  of  negligence  exist  is 
not  ground  for  reversal  in  absence  of  request  for  charge  permitting 
recovery  on  proof  of  less  than  all. 

Distinguished  in  Crow  v.  Citizens'  Ry.  Co.,  34  Tex.  Civ.  9,  78  S.  W. 
14,  where  distinct  omissions  to  exercise  care  alleged,  charge  putting 
on  plaintiff  burden  of  all  facts  alleged,  implying  he  could  recover 
only  on  proof  of  all,  is  affirmative  error. 

Cluurge  That  if  Bailroad  Provided  Safe  Approaches  to  platforms  at 
stations,  properly  lighted^  and  plaintiff  did  not  exercise  proper  care 
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and  walked  off  platform  at  point  where  passengers  would  not  natur- 
ally gOy  he  cannot  recover,  is  proper. 

Approved  in  Crowder  v.  St.  Louis  etc.  By.  Co.,  39  Tex.  Civ.  318,  87 
S.  W.  167,  plaintiff  in  personal  injury  case  cannot  complain  of  charge 
that  if  jury  find  certain  facts  alleged  they  should  find  for  him,  though 
he  may  be  entitled  to  recover  on  part  only  of  such  facts;  Jones  v. 
Wright  (Tex.  Civ.),  81  S.  W.  570,  in  trespass  to  try  title  in  which 
plaintiff  claimed  under  purchase  from  state,  proper  to  charge  that  if 
he  was  not  bona  fide  settler  on  certain  day,  and  his  abandonment  not 
temporary  or  caused  by  fear  of  bodily  harm,  he  could  not  recover,  is 
proper. 

A  Verdict  of  Five  Thousand  Dollars  is  not  excessive  for  breaking 
of  rib,  resulting  in  incurable  emphysema. 

See  note,  12  L.  B.  A.  699. 

A  Charge  That  if  the  Defendant  was  Oarefnl  and  the  plaintiff  was 
negligent,  the  latter  could  not  recover  is  not  erroneous  because  not 
stated  disjunctively. 

Approved  in  Kerr  v.  Blair,  47  Tex.  Civ.  412,  105  S.  W.  552,  applying 
rule  to  action  for  breach  of  contract  to  thresh  crop  of  rice;  Missouri 
etc.  By.  Co.  v.  Mason,  44  Tex.  Civ.  628,  99  S.  W.  186,  charge  that  if 
plaintiff  purposely  loosened  handhold  and  voluntarily  placed  leg  under 
train  he  could  not  recover  not  erroneous. 

78  Tex.  4G6-417,  14  S.  W.  996,  STATE  v.  OOOK. 

Phrase  "in  the  Same  Manner**  as  Used  in  Article  672,  Bevised  Stat- 
otes,  relating  to  organization  of  counties,  means  by  same  proceedings 
80  far  as  applicable  to  subject  matter;  it  does  not  include  time  of 
holding  elections. 

Beaffirmed  in  Ewing  v.  Duncan^  81  Tex.  235,  16  S.  W.  1002. 

78  Tex.  417-420,  14  8.  W.  1000,  ESKBIDGE  v.  PATTEBSON. 

After  Iiong  Possession  by  One  Holding  Under  Conveyance  by  one 
executor,  renunciation  at  date  of  deed  by  other  executor  will  be  pro- 
aomed. 

Beaffirmed  in  Terrell  v.  McCown,  91  Tex.  242,  43  S.  W.  5;  Connel- 
lee  V.  Boberts,  1  Tex.  Civ.  367,  23  S.  W.  189.  See  note,  127  Am.  St. 
Bep.  390. 

78  Tex.  421-426,  14  S.  W.  698,  TEXAS  ETC.  BT.  ▼.  BABBON. 

In  Salt  for  Bodily  Injorles,  Beceived  in  Train  Wreck,  plaintiff's 
declarations,  at  place  and  soon  after  wreck,  indicating  bodily  pain, 
are  admissible. 

Approved  in  Wheeler  v.  Tyler  etc.  By.,  91  Tex.  359,  43  S.  W.  876, 
St.  Louis  etc.  By.  v.  Martin,  26  Tex.  Civ.  233,  63  S.  W.  1090,  2  Tex. 
Ct.  Bep.  644,  and  Marier  v.  Texas  etc.  B.  B.,  52  La.  Ann.  731,  27  So. 
178,  all  reaffirming  rule;  El  Paso  etc.  B.  B.  Co.  v.  Polk,  49  Tex.  Civ. 
272,  108  S.  W.  762,  admitting  statement  as  to  pain  in  back  made  to 
physician;  Bunnells  v.  Pecos  etc.  By.  Co.,  49  Tex.  Civ.  153,  107  S.  W. 
€49,  statement  made  by  injured  person  immediately  after  accident 
should  have  been  admitted;  St.  Louis  etc.  B.  B.  Co.  v.  Boyer,  44  Tex. 
Civ.  313,  97  S.  W.  1071,  admitting  complaint  of  pain  made  while  in 
bed  some  time  after  accident;  Texas  etc.  B.  Co.  v.  Powell,  38  Tex. 
Civ.  160,  161,  86  S.  W.  22,  statement  of  injured  plaintiff  that  he  was 
badly  hurt,  made  at  place  of  injury  and  about  five  minutes  after 
injury,  and  declarations  of  present  pain  from  injury,  though  made 
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after  being  taken  home,  are  admissible;  Missouri  etc.  By.  Co.  v.  Tar- 
water,  33  Tex.  Civ.  117,  75  S.  W.  937,  where  plaintiflP  ejected  from 
train  and  after  train  had  been  gone  about  ten  minutes  and  he  had 
walked  back  about  fifty  yards  his  statement  in  answer  to  question 
that  conductor  put  him  off  after  he  had  offered  to  pay  fare  is  inad- 
missible; Jackson  v.  Missouri  etc.  By.  Co.,  23  Tex.  Civ.  320,  55  S.  W. 
376,  admitting  evidence  of  witness  to  having  heard  groans  and  excla- 
mations of  pain  from  plaintiff,  such  as  were  apparently  spontaneous 
expression  of  present  suffering,  though  uttered  after  suit  filed;  Mis- 
souri etc.  By.  V.  Sanders,  12  Tex.  Civ.  11,  33  S.  W.  247,  such  declara- 
tions are  admissible  as  part  of  res  gestae  although  party  had 
proceeded  thirty-five  yards  from  place  of  accident.  See  notes,  25 
Am.  St.  Bep.  436;  24  L.  B.  A.  (n.  s.)  262. 

Where  Witness  Testified  to  Statements  made  by  another,  it  is  error 
to  overrule  motion  for  new  trial  in  which  it  is  shown  that  such 
statements  will  be  denied  and  that  at  time  they  were  testified  to 
party  alleged  to  have  made  them  could  not  be  produced  at  trial. 

Approved  in  Hilburn  v.  Harris,  2  Tex.  Civ.  399,  21  S.  W.  574, 
instance  of  newly  discovered  evidence  that  was  material;  Luke  v. 
El  Paso  (Tex.  Civ.),  60  S.  W.  365,  1  Tex.  Ct.  Bep.  477,  new  trial 
will  not  be  granted  on  ground  of  newly  discovered  evidence  which 
only  impeaches  other  testimony;  dissenting  opinion  in  Gulf  etc.  By. 
Co.  V.  Blanchard  (Tex.  Civ.),  73  S.  W.  95,  majority  denying  new  trial 
for  newly  discovered  evidence  on  ground  of  lack  of  diligence. 

Distinguished  in  Gulf  etc.  By.  v.  Beagan  (Tex.  Civ.),  34  S.  W.  798, 
upholding  refusal  of  new  trial  for  new  testimony  which  could  have 
been  previously  procured. 

78  Tex.  426-432,  14  S.  W.  695,  EISBT  v.  ESTIIiL. 

Willie  Land  Certificate  Owned  by  Seyeral  may  be  located  by  each 
particular  owner  for  his  individual  benefit,  it  may  also  be  located  for 
joint  benefit  of  all. 

Approved  in  Myers  v.  Jones,  4  Tex.  Civ.  332,  23  S.  W.  563,  one 
owner  locating  becomes  absolute  owner  of  his  particular  share;  Hall 
V.  Beese,  24  Tex.  Civ.  229,  58  S.  W.  979,  one  party  locating  the  loca- 
tion operates  as  a  partition;  Estell  v.  Kirby  (Tex.  Civ.),  48  S.  W.  21, 
Kirby  v.  Estell  (Tex.  Civ.),  39  S.  W.  592,  both  referring  to  former 
appeal. 

To  Make  Location  Issue  to  Separate  Benefit  of  one  joint  owner, 
facts  must  show  that  at  time  of  location  it  was  intended  for  benefit 
of  particular  owner  who  must  be  designated  with  certainty,  and 
location  must  be  consistent  with  his  rights. 

Limited  in  Kirby  v.  Estell,  24  Tex.  Civ.  106,  58  S.  W.  254,  Smith  v. 
Estill,  87  Tex.  270,  28  S.  W.  804,  one  part  owner  cannot  bind  others 
by  adopting  survey  not  made  by  the  parties. 

In  Absence  of  Evidence  SofELdently  Identifying  location  as  being 
for  benefit  of  some  particular  joint  owner,  it  must  be  treated  as  made 
for  all  as  tenants  in  common. 

Beaffirmed  in  West  v.  Loeb,  16  Tex.  Civ.  401,  42  S.  W.  613;  Pool 
V.  Greer,  23  Tex.  Civ.  426,  58  S.  W.  172. 

Miscellaneous.— Estell  v.  Kirby  (Tex.  Civ.),  48  S.  W.  22;  Smith  v. 
Estill,  87  Tex.  272,  28  S.  W.  805,  both  referring  to  former  appeals. 
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78  TflEZ.  432-439,  15  a  W.  88,  HOOFEB  v.  CABUTHEBS. 

Where  Judgment  Shows  on  Its  Face  That  Sole  Defendant  against 
whom  it  was  rendered  was  dead  at  date  of  rendition,  or  it  is  shown 
that  he  died  afterward  and  before  sale,  sale  is  void. 

Beaffirmed  in  Powell  v.  Heckerman,  6  Tex.  Civ.  307,  25  S.  W.  168, 
Bynnm  v.  Goran,  9  Tex.  Civ.  561,  29  S.  W.  1120,  and  Fleming  v. 
Ball,  25  Tex.  Civ.  211,  60  S.  W.  985,  1  Tex.  Ct.  Bep.  769.  See  notes, 
122  Am.  St.  Bep.  80;  49  L.  B.  A.  155,  174. 

A  Sale  Made  Under  Ezecntion  Against  a  Deceased  Person  after  his 
death,  he  being  alive  at  the  time  judgment  was  rendered,  is  void. 

See  notes,  61  L*.  B.  A.  367,  393;  49  L.  B.  A.  174. 

78  Tex.  439-443,  14  8.  W.  779,  MISSOUBI  ETC.  BT.  V.  SOMEBS. 

Wliile  Supreme  Court  has  Power  to  Beview  Case  upon  facts  and  set 
aside  verdict,  it  will  disturb  verdict  only  when  it  is  against  such 
preponderance  of  evidence  that  it  is  clearly  wrong. 

Approved  in  Missouri  etc.  By.  Co.  v.  Dickson,  40  Tex.  Civ.  551, 
90  S.  W.  507,  Galveston  etc.  By.  v.  Eckols,  7  Tex.  Civ.  433,  26  S. 
W.  1119,  League  v.  Trepagnier,  13  Tex.  Civ.  526,  36  S.  W.  774,  Gal- 
veston etc.  By.  V.  Nicholson  (Tex.  Civ.),  57  S.  W.  695,  and  Gulf  etc. 
By.  V.  Wilson  (Tex.  Civ.),  59  S.  W.  593,  1  Tex.  Ct.  Bep.  138,  all 
reaffirming  rule;  Light  v.  Brown  (Tex.  Civ.),  26  S.  W.  887,  Houston 
etc.  By.  V.  Strycharski  (Tex.  Civ.),  35  S.  W.  853,  and  Wipff  v. 
Heder  (Tex.  Civ.),  41  S.  W.  166,  all  reversing  verdict  not  supported 
by  evidence;  Sonnefield  v.  Mayton  (Tex.  Civ.),  39  S.  W.  168,  revers- 
ing for  refusal  of  special  charge  on  contributory  negligence. 

Bmployee  Knowingly  Using  Defective  Machinery  assumes  risk  of 
danger  incident  to  such  defects,  of  whatever  nature  they  may  be. 

Approved  in  Texas  etc.  By.  v.  Conroy,  83  Tex.  217,  18  S.  W.  610, 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  711,  Ladonia  etc.  Oil  Co.  v. 
Shaw,  27  Tex.  Civ.  68,  65  S.  W.  694,  3  Tex.  Ct.  Bep.  667,  all  re- 
affirming rule;  Klutts  v.  Gibson,  37  Tex.  Civ.  218,  83  S.  W.  405, 
applying  rule  where  laundry  employee  injured  hand  by  being  drawn 
between  rollers  of  cuff-ironer,  and  danger  not  shown  not  to  be  open 
and  obvious;  Texas  etc.  By.  Co.  v.  Peden,  32  Tex.  Civ.  320,  74  S.  W. 
934,  applying  rule  where  freight  brakeman  knew  engine  operating 
train  on  which  he  was  working  not  supplied  with  air-brakes;  Texas 
etc.  By.  V.  Bryant,  8  Tex.  Civ.  136,  27  S.  W.  826,  question  of  amount 
of  care  does  not  change  rule;  Texas  etc.  By.  v.  Single,  9  Tex.  Civ. 
325,  29  S.  W.  675,  after  protest  and  promise  to  repair  continuance  of 
use  by  employee  is  not  an  assumption  of  risk;  Gulf  etc.  By.  v.  Mayo, 
14  Tex-  Civ.  267,  37  S.  W.  666,  instance  where  party  knew  of  de- 
fects; Ely  V.  San  Antonio  etc.  By.,  15  Tex.  Civ.  514,  40  S.  W.  176, 
employee  cannot  recover  when  defect  is  patent;  Missouri  etc.  By.  v. 
Wood  (Tex.  Civ.),  35  S.  W.  880,  applying  rule  and  refusing  recovery 
to  brakeman;  Gulf  etc.  By.  v.  Gray  (Tex.  Civ.),  63  S.  W.  929,  2  Tex. 
Ct.  Bep.  744,  employee  only  assumes  risks  of  that  of  which  he  has 
knowledge.     See  note,  49  L.  B.  A.  51. 

Distinguished  in  Missouri  etc.  By.  v.  Baker  (Tex.  Civ.),  58  S.  W. 
966,  where  it  is  the  custom  to  throw  away  all  defective  machinery; 
Galveston  etc.  By.  v.  Parrish  (Tex,  Civ.),  40  S.  W.  193,  awarding 
recovery  for  injury  to  employee  through  defective  brakes  on  hand-car. 

By  Assuming  Bisk  Incident  to  Known  Defect  in  machinery,  em- 
ployee does  not  assume  risk  incident  to  unknown  defect,  and  if  both 
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contribute  to  injury  he  may  recover,  if  injury  would  not  have  oc- 
curred but  for  unknown  defect. 

Approved  in  International  etc.  R.  Co.  v.  Moynahan,  33  Tex.  Civ. 
304,  76  S.  W.  804,  Gulf  etc.  Ry.  v.  Shearer,  1  Tex.  Civ.  353,  21  S. 
W.  137,  Fort  Worth  etc.  Ry.  v.  Wilson,  3  Tex.  Civ.  587,  24  S.  W.  688, 
and  St.  Louis  etc.  Ry.  v.  Threat,  12  Tex.  Civ.  377,  34  S.  W.  152, 
all  reaffirming  rule;  Poindexter  v.  Receivers  Kirby  Lumber  Co.,  101 
Tex.  325,  107  S.  W.  44,  servant  knowing  of  defective  belt  does  not 
assume  risk  from  defective  pulley;  Texas  etc.  R.  R.  Co.  v.  Kelly, 
98  Tex.  137,  80  S.  W.  82,  34  Tex.  Civ.  27,  80  S.  W.  1077,  servant  does 
not  by  using  hand-car  known  to  be  without  brake  assume  risk  of 
erection  by  master  without  warning  to  him  of  obstruction  across 
track  as  temporary  stock-guard;  Choctaw  etc.  Ry.  v.  McDade,  112 
Fed.  892,  unusual  and  unnecessary  projections  of  buildings,  posts, 
cattle-guards,  etc.,  over  track  or  in  dangerous  proximity  is  general 
negligence. 

Where  Flaintiff's  Uncorroborated  Evidence  on  Material  Point  is 
contradicted  by  his  evidence  at  former  trial,  case  will  be  reversed. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Walker,  38  Tex.  Civ.  80, 
85  S.  W.  31,  holding  testimony  of  plaintiff  on  second  trial  clearly 
indicating  change  to  conform  to  appellate  court's  opinion  on  former 
appeal,  in  view  of  other  testimony,  required  reversal;  International 
etc.  R.  Co.  V.  Ives,  34  Tex.  Civ.  53,  78  S.  W.  38,  holding  evidence  of 
plaintiff  on  former  trial  as  to  care  used  in  approaching  railroad  cross- 
ing did  not  contradict  his  present  version  to  extent  of  requiring  it 
to  be  discredited;  Aetna  Ins.  Co.  v.  Eastman  (Tex.  Civ.),  72  S.  W. 
431,  setting  aside  verdict  for  plaintiff  in  action  on  fire  policy  where 
plaintiff's  testimony  contradictory  to  that  given  on  former  trial. 

Distinguished  in  International  etc.  R.  Co.  v.  Mills,  34  Tex.  Civ. 
130,  78  S.  W.  13,  upholding  verdict  for  plaintiff  though  no  one  but 
himself  testified  as  to  circumstances  of  injury. 

78  Tex.  443-450,  14  S.  W.  861,  BETTEBTON  v.  EPPSTEIN. 

Sale  of  Perishable  Property  Held  Under  Attachment,  pending  liti- 
gation, pursuant  to  proper  order,  title  to  property  free  from  other 
liens. 

Reaffirmed  in  Union  Nat.  Bank  v.  Moline  etc.  Co.,  7  N.  D.  226,  73 
N.  W.  536.  Approved  in  Texarkana  Clothing  Co.  v.  Bisco  (Tex.  Civ.), 
40  S.  W.  560,  holding  attachment  sale  passed  title  although  order 
issued  out  of  unconstitutional  court;  Murphy  v.  Nash  (Tex.  Civ.), 
45  S.  W.  944,  holding  attachment  sale  passes  title  free  of  claims; 
Parlin  etc.  Co.  v.  Howard  (Tex.  Civ.),  52  S.  W.  632,  purchaser  of 
attached  goods  acquires  title  superior  to  tax  lien.  See  note,  40  L.  R. 
A.-  785. 

Proceeds  of  Sale  of  Perishable  Property  made  under  order  of  court 
in  attachment  proceeding  are  subject  to  liens  previously  attached  to 
property. 

Reaffirmed  in  Ballinger  Nat.  Bank  v.  Bryan,  12  Tex.  Civ.  679,  34 
S.  W.  453. 

78  Tex.  450-461,  14  S.  W.  1003,  CITIZENS'  BANK  v.  TERRELL. 

City  cannot  Create  Debt  Unless  Power  to  Do  so  is  either  expressly 
or  impliedly  conferred  upon  it  by  law. 

Approved  in  Dallas  v.  Brown,  10  Tex.  Civ.  622,  31  S.  W.  302,  Wil- 
son V.  Board  of  Education,  12  S.  D.  549,  81  N.  W.  955,  Thornburgh 
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T.  Tvler,  16  Tex.  Civ.  444,  43  S.  W.  1056,  city  cannot  bond  to  aid  a 
railroad  unless  charter  expressly  provided;  Flagg  v.  School  Dist.,  4 
X.  D.  46,  58  N.  W.  504,  25  L.  R.  A.  363,  purchaser  for  value  without 
notice  ean  rely  upon  clerk's  certificate  that  conditions  precedent  had 
been  complied  with. 

Oolifltitational  Provision  That  City  shall  not  Create  Debt  and  issue 
bonds  for  construction  of  waterworks  without  providing  for  payment 
of  interest  and  creating  sinking  fund  is  mandatory. 

Approved  in  City  of  Columbus  v.  Woonsocket  Institution  of  Sav- 
ings, 114  Fed.  165,  Francis  v.  Howard  Co.,  50  Fed.  56,  Quaker  City 
Nat.  Bank  v.  Nolan  Co.,  59  Fed.  668,  and  Brazoria  Co.  v.  Youngstown 
Bridge  Co.,  80  Fed.  16,  all  reaffirming  rule;  Martin  County  v.  Gil- 
lespie County,  30  Tex.  Civ.  310,  71  S.  W.  422,  where  county  bonds 
otherwise  duly  issued  certified  by  attorney  general  as  having  been 
submitted  to  him  for  examination  in  accordance  with  act  of  1S93, 
and  by  him  duly  approved,  county  estopped,  as  against  innocent  pur- 
chaser, from  questioning  its  sufficiency  on  ground  that  presentation 
was  not  by  its  officers;  City  of  Tyler  v.  Jester  (Tex.  Civ.),  74  S.  W. 
364,  constitutional  provision  forbidding  creation  of  debt  by  city  un- 
less provision  be  made  for  assessment  and  collection  of  fund  to  pay 
interest  and  create  sinking  fund,  does  not  apply  to  instruments  merely 
extending  time  of  existing  debts;  Millsaps  v.  Terrell,  60  Fed.  195, 
196,  the  power  of  a  city  to  create  debt  in  certain  cases  is  limited  to 
a  sum  upon  which  the  interest  together  with  sinking  fund  will  not 
exceed  tax  of  twenty  cents  on  the  one  hundred  dollars;  Nalle  v.  Aus- 
tin (Tex.  Civ.),  21  8.  W.  380,  enjoining  bond  issue  presumably  to  aid 
waterworks,  but  really  to  aid  private  manufactories;  Bassett  v.  El 
Paso  (Tex.  Civ.),  28  S.  W.  556,  holding  ordinance  providing  varying 
tax  rate  to  meet  bond  requirements  valid;  Quaker  City  Nat.  Bank  v. 
Nolan  Co.,  66  Fed.  883,  purchaser  in  open  market  is  bound  with  no- 
tice of  invalidity.  See  notes,  51  Am.  St.  Bep.  833;  51  Am.  St.  Bep. 
860;  59  L.  B.  A.  616. 

Ck>nstitatlonal  ProvlsionB  Limiting  Amount  of  Debt  city  may  incur 
and  requiring  levy  and  collection  of  taxes  to  pay  debts  are  manda- 
tory. 

Approved  in  Bolton  v.  San  Antonio  (Tex.  Civ.),  21  S.  W.  65,  hold- 
ing bond  issue  not  providing  for  sinking  fund  as  required  by  con- 
stitution, void.    See  note,  44  Am.  St.  Bep.  243. 

Wliere  Debt  is  Void  in  Its  Inception  for  Want  of  Authority  to  cre- 
ate it,  evidences  thereof  are  void  in  any  hands,  and  there  can  be  no 
ratification  by  payment  of  taxes  or  otherwise  which  will  validate 
them. 

Beaffirmed  in  Wilson  v.  Board  of  Education,  12  S.  D.  554,  81  N.  W. 
957.  Approved  in  City  of  Tyler  v.  Tyler  etc.  Loan  Assn.  (Tex.  Civ.), 
82  8.  W.  1068,  bonds  which  are  void  for  lack  of  power  in  city  to 
issue  them  cannot  constitute  basis  of  valid  funding  bonds. 

Constitatton,  In  Tiimlting  Amount  of  City's  Indebtedness  to  percent- 
age of  property  valuation,  contemplates  use  of  official  assessment  as 
basis. 

Beaffirmed  in  Nolan  Co.  v.  State,  83  Tex.  195,  17  S.  W.  827,  Mor- 
rill V.  Smith  Co.,  89  Tex.  549^  36  S.  W.  59^  and  Francis  v.  Howard 
Co.,  50  Fed.  58,  59. 

4  Tex.  Notes— 7 
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Where  Amoant  of  Debt  is  Limited  by  Valuation  to  be  determined 
by  assessment,  such  assessment  governs  and  cannot  be  oyercome  by 
any  mere  recitals  that  fact  is  otherwise. 

Approved  in  Mitchell  Co.  v.  City  Nat.  Bank,  91  Tex.  381,  43  S.  W. 
889,  and  Nolan  Co.  ▼.  State,  83  Tex.  196,  17  S.  W.  827,  court  commis- 
sioners have  not  power  to  go  behind  assessed  valuation;  Morrill  v. 
Smith  County  (Tex.  Civ.),  33  S.  W.  906,  holding  county  not  estopped 
by  recital  in  bonds  to  show  that  tax  rate  fixed  for  their  payment  was 
too  low;  Cass  Co.  v.  Wilbarger  Co.,  25  Tex.  Civ.  58,  60  S.  W.  991,  1 
Tex.  Ct.  Rep.  797,  recitals  that  bonds  were  issued  in  compliance  with 
constitution  and  law  does  not  protect  purchaser.  See  note,  44  Am. 
St.  Rep.  242. 

Where  Bonds  are  Issued  In  Excess  of  Amount  Limited,  if  delivered 
at  different  times,  those  first  delivered  will  be  valid  up  to  legal 
amount  and  others  will  be  invalid;  if  delivered  at  same  time  valid 
debt  should  be  distributed  equally. 

Approved  in  Morrill  v.  Smith  County  (Tex.  Civ.),  33  S.  W.  905, 
Francis  v.  Howard  Co.,  50  Fed.  62,  64,  and  Millsaps  v.  Terrell,  60 
Fed.  196,  all  reaffirming  rule;  Herman  v.  Oconto',  110  Wis.  680,  86  N. 
W.  688,  sustaining  sewer  contract  up  to  constitutional  limit  and  hold- 
ing it  invalid  as  to  excess;  City  of  Austin  v.  Valle  (Tex.  Civ.),  71  S. 
W.  416,  bonded  debt  is  not  created  and  bonds  are  not  issued  until 
bonds  are  actually  sold;  McGillivray  v.  Joint  School  District,  112  Wis. 
360,  362,  88  Am.  St.  Rep.  969,  88  N.  W.  313,  applying  rule  to  con- 
tract by  school  district  for  schoolhouse  where  schoolhouse  has  been 
built;  Herman  v.  City  of  Oconto,  110  Wis.  680,  86  N.  W.  688,  apply- 
ing rule  to  contract  to  build  sewer  at  so  much  per  foot,  where  as 
executed  it  exceeded  debt  limit;  Nelson  v.  Hichman,  118  Fed.  436, 
arguendo.     See  note,  51  Am.  St.  Rep.  856. 

Validity  of  Ooupons  Depends  upon  Validity  of  Bonds  to  which  they 
are  attached. 

Approved  in  Lake  Co.  v.  Standley,  24  Colo.  10,  49  Pac.  26,  issuance 
of  valid  bonds  in  exchange  for  outstanding  county  warrants  is  not 
adjected  by  fact  that  bonds  of  same  series  were  issued  in  exchange 
for  invalid  warrants. 

Miscellaneous. — Cited  in  Crouch  v.  City  of  McKinney,  47  Tex.  Civ. 
57,  104  S.  W.  520,  profits  of  city  water  system  become  current  funds 
to  be  devoted  to  other  municipal  purposes. 

78  Tex.  461-476,  14  S.  W.  851,  aOODBAB  v.  CITY  NAT.  BAKE. 

Defendant  Alone  can  Abate  Attachment  because  of  defects  in  affi- 
davit and  bond;  subsequent  attaching  creditors  have  no  such  right. 

Reaffirmed  in  Barrelli  v.  Wagner,  5  Tex.  Civ.  448,  27  S.  W.  18^ 
Roos  V.  Lewyn,  5  Tex.  Civ.  595,  23  S.  W.  451,  and  Rawlins  v.  Pratt, 
45  La.  Ann.  70,  12  So.  202.  Approved  in  Steinam  v.  Gahwiler  (Tex. 
Civ.),  30  S.  W.  474,  person  not  a  party  to  attachment  suit  cannot 
attack  its  validity;  Burger  v.  Rhiney  (Tex.  Civ.),  42  S.  W.  592,  valid- 
ity of  distress  warrant  cannot  be  impeached  in  subsequent  action  for 
damages.     See  note,  35  L.  R.  A.  778. 

Subsequent  Attaching  Oredltor  may  Sbow  Fraud  in  first  attachment.. 

See  note,  35  L.  R.  A.  767,  779. 

Declarations  of  Oashier  Concerning  Financial  Standing  of  mer- 
chant are  not  admissible  against  bank  without  showing  that  it  waa 
his  duty  to  make  such  statements. 

See  note,  131  Am.  St.  Rep.  322. 


W  NOTES  ON  TEXAS  EEPOET.S.      78  Tex.  478-489 

When  Any  Part  of  a  Claim  Made  the  Basla  of  attachment  proceed- 
ings is  fictitious,  the  attachment  is  invalidated  in  toto. 
See  note,  35  L.  B.  A.  780. 

Ck»iiit  In  Charge  cannot  Call  Jury's  Attention  to  isolated  facts  in 
ease. 

Approved  in  Western  Union  Tel.  Co.  v.  Campbell,  41  Tex.  Civ.  211, 
91  8.  W.  316,  applying  rule  in  action  for  mental  suffering  caused  by 
delay  in  delivering  telegram. 

That  Defendant  may  Consent  to  Attachment  for  just  debt  does  not 
affect  validity  of  writ  or  its  levy. 

Approved  in  Barker  v.  Abbott,  2  Tex.  Civ.  149,  21  S.  W.  73,  one 
partner  may  consent  to  attachment  of  partnership  assets;  Barelli  v. 
Wagner,  5  Tex.  Civ.  449,  27  S.  W.  19,  attaching  of  the  property  of 
the  nonresident  gives  the  court  jurisdiction. 

78  Tez.  478-486,  14  8.  W.  616^  KBAUSE  v.  POPE. 

Contract  Whereby  Borrower  Agrees  to  Pay  twelve  per  cent  per 
annum  in  consideration  of  extension  for  two  years  is  usurious  if  ex- 
tension is  less  than  two  years,  making  stipulated  interest  more  than 
twelve  per  cent. 

Cited  in  notes,  46  Am.  St.  Rep.  187,  191. 

Original  Promises  to  Pay  Legal  Interest  cannot  be  impaired  by 
later  unlawful  promises. 

Approved  in  Tucker  v.  Coffin,  7  Tex.  Civ.  417,  26  S.  W.  324,  Nes- 
bit  V.  Goodrich,  25  Tex.  Civ.  30,  60  S.  W.  1018,  1  Tex.  Ct.  Rep.  462, 
and  State  etc.  Trust  Co.  v.  Puller,  26  Tex.  Civ.  324,  63  S.  W.  555,  2 
Tex,  Ct.  Rep.  870,  all  reaffirming  rule;  Quinlan  v.  Smye,  21  Tex.  Civ. 
159,  50  S.  W.  1070,  written  agreement  cannot  be  affected  by  subse- 
quent usurious  oral  agreement. 

A  XJsnrions  Oontract  Made  the  Basis  of  Another  vitiates  such  other. 

Approved  in  Dunman  v.  Harrison  (Tex.  Civ.),  41  S.  W.  500,  hold- 
ing contract  to  pay  lawful  interest  on  usurious  interest  void;  Bexar 
Bldg.  etc.  Assn.  v.  Seebe  (Tex.  Civ.),  40  S.  W.  876,  agreement  renew- 
ing usurious  loan  and  providing  for  more  than  balance  due  is  usurious 
American  Mut.  Bldg.  and  Sav.  Assn.  v.  Daugherty,  27  Tex.  Civ.  435, 
66  S.  W.  135,  3  Tex.  Ct.  Rep.  700,  instance  where  contract  with  build- 
ing and  loan  association  was  held  a  scheme  to  cover  usury. 

Attorney's  Fees  may  be  Stipulated  for  by  Agreement  subsequent  to 
execution  of  vendor's  lien  note,  but  such  fee  is  not  lien  on  land. 
Cited  in  55  Am.  St.  Rep.  438,  note. 

Where  Note  Provides  for  Ten  Per  Gent  attorney's  fees  in  case  of 
collection  by  suit,  such  ten  per  cent  is  allowed  on  amount  found  due 
at  date  of  judgment. 

Approved  in  McRimmon  v.  Hart,  39  Tex.  Civ.  475,  87  S.  W.  882, 
where  percentage  of  attorney's  fees  on  principal  and  interest,  added 
to  principal  of  note,  exceeded  two  hundred  dollars,  county  court  had 
iurisdiction;  Carver  v.  Mayfield  Lumber  Co.,  29  Tex,  Civ.  435,  68  S. 
W.  711,  allowing  percentage  for  attorney's  fees  on  both  principal  and 
interest. 

78  Tex.  485-489,  15  &  W.  S3,  TEXAS  ETC.  BT.  v.  O'FIEIi. 

Brakeman  has  Bight  to  Bely  on  Employer's  Implied  Promise  to  fur- 
nish him  safe  machinery;  he  assumes  only  risk  of  such  secret  defects 
as  cannot  be  discovered  by  employee  using  ordinary  diligence. 
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Reaffirmed  in  St.  Louis  etc.  Ry.  v.  McClain,  80  Tex.  98,  15  8.  W. 
793,  Bonner  v.  Whitcomb,  80  Tex.  183,  15  S.  W.  901.  Approved  in 
Missouri  etc.  Ey.  v.  Hoskins,  34  Tex.  Civ.  629,  79  S.  W.  370,  where 
brakeman  hurt  by  handrail  of  caboose  giving  way,  charge  that  he 
had  right  to  assume  handrail  was  in  reasonably  safe  condition  and 
was  not  required  to  inspect  same  is  not  on  weight  of  evidence;  San 
Antonio  etc.  Ry.  Co.  v.  Klaus,  34  Tex.  Civ.  494,  79  S.  W.  60,  applying 
rule  where  railway  fireman  injured  through  defects  in  apron  covering 
space  between  engine  and  tender;  Texas  etc.  Ry.  Co.  v.  Hartnett,  33 
Tex.  Civ.  105,  75  S.  W.  810,  applying  rule  where  locomotive  engineer 
injured  while  climbing  into  cab  by  breaking  of  step;  Missouri  etc.  Ry. 
Co.  V.  Blackman,  32  Tex.  Civ.  203,  74  S.  W.  75,  applying  rule  in  ac- 
tion by  section  foreman  for  injuries  caused  by  derailment  of  hand- 
car furnished  him  which  had  bent  axle;  Galveston  etc.  By.  v.  Ed- 
munds (Tex.  Civ.),  26  S.  W.  634,  awarding  damages  for  injury  to 
section-hand  by  breaking  of  defective  brake-rod;  Sonnefield  v.  May- 
ton  (Tex.  Civ.),  39  S.  W.  168,  applying  rule  in  action  for  injury  caused 
by  defective  piling  of  lumber;  San  Antonio  etc.  Ry.  v.  Brooking 
(Te^.  Civ.),  51  S.  W.  539,  awarding  damages  for  injury  to  brakeman 
through  defective  track;  Galveston  etc.  Ry.  v.  Davis,  27  Tex.  Civ.  282, 
65  S.  W.  218,  3  Tex.  Ct.  Rep.  411,  awarding  damages  for  death  of 
brakeman  through  defective  step  on  freight-car.  See  note,  54  L.  B. 
A.  39. 

Bailroad  Oompany  is  Bound,  not  only  to  employ  inspectors,  but  to 
secure  careful  inspection  of  its  machinery. 

Beaffirmed  in  Eddy  v.  Prentice,  8  Tex.  Civ.  62,  27  S.  W.  1065.  See 
notes,  23  Am.  St.  Eep.  903;  54  L.  B.  A.  104;  41  L.  B.  A.  89,  119. 

78  Tex.  489-494,  15  S.  W.  31,  WALSEB  v.  OABADINE. 

Presamption  of  Grant,  WUch  Arises  from  long  possession  and  use 
of  real  property,  is  one  of  fact,  and  can  only  have  controlling  effect 
when  all  proof  is  consistent  with  existence  of  grant. 

Approved  in  Carlisle  v.  Gibbs,  44  Tex.  Civ.  198,  98  S.  W.  194,  Hern- 
don  V.  Vick,  89  Tex.  475,  35  S.  W.  145,  Stafford  v.  Kreinhop  (Tex. 
Civ.),  63  S.  W.  167,  2  Tex.  Ct.  Eep.  386,  all  reaffirming  rule;  Texas 
Tram  etc.  Co.  v.  Gwin,  29  Tex.  Civ.  7,  67  S.  W.  895,  holding  evidence 
showing  claim  to  land  not  accompanied  by  possession  for  sixty  years 
by  one  party  and  nonclaim  for  same  time  under  adverse  title  raised 
presumption  of  deed  to  support  claim;  Parker  v.  Newberry,  83  Tex. 
432,  18  S.  W.  817,  a  concurrent  possession  with  others  but  re- 
specting their  rights  and  holding  adverse  to  all  others  will  mature 
title  under  five  years  statute  of  limitation. 

78  Tex.  494-498,  14  S.  W.  1027,  CALLAHAN  v.  HOUSTON. 

Deed  by  Husband  to  Wife  Creates  Separate  Estate  in  wife  whether 
so  stated  or  not. 

Approved  in  Jones  v.  Humphrey,  39  Tex.  Civ.  646,  88  S.  W.  404, 
Watts  V.  Bruce,  31  Tex.  Civ.  350,  72  S.  W.  260,  and  Swearingen  v. 
Beed,  2  Tex.  Civ.  366,  21  S.  W.  384,  all  reaffirming  rule;  Kahn  v. 
Kahn,  94  Tex.  118,  58  S.  W.  826,  1  Tex.  Ct.  Eep.  22,  where  deed  re- 
cites intention,  parol  evidence  not  admissible  to  show  otherwise; 
Matula  V.  Lane  (Tex.  Civ.),  56  S.  W.  114,  applying  rule  in  action  to 
recover  land  conveyed  to  wife  and  levied  upon  by  husband's  creditors. 
See  notesj  25  Am.  St.  Bep.  279;  126  Am.  St.  Eep.  Ill;  69  L.  B.  A. 
378. 
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In  Suit  to  Try  Title  to  Wife's  Separate  Property,  continued  after 
her  death  by  husband  as  administrator,  defendant  cannot  defeat 
plaintifiTs  right  by  setting  up  personal  obligation  of  husband. 

Approved  in  Howard  v.  Parks,  1  Tex.  Civ.  608,  21  S.  W.  272,  judg- 
ment debtor  is  not  a  necessary  party  to  an  attachment  proceeding  tu 
subject  property  in  hand  of  third  party  to  satisfaction  of  judgment 
had  on  notes  not  foreclosing  vendor's  lien;  Morris  v.  Davis  (Tex. 
Civ.),  31  S.  W.  852,  arguendo. 

Probate  Ooort  may  Confer  on  Temporary  Administrator  power  to 
prosecute  action  of  trespass  to  try  title. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Gibbs,  34  Tex.  Civ.  132, 
78  S.  W.  399,  holding  temporary  administration  to  conduct  suit  con- 
tinned  after  commencement  of  succeeding  term  by  order  entered  on 
minutes. 

78  Tte.  498-515,  15  S.  W.  23,  PANHANDLE  NAT.  BANK  v. 
EMEBT. 

President  of  National  Bank  Holding  Claim  may  take  as  security 
cattle  encumbered  by  other  debts  and  so  bind  bank  to  prior  lien- 
holders  upon  its  disposal  of  cattle. 

Approved  in  Fiarmers'  etc.  Bank  v.  Templeton  (Tex.  Civ.),  40  S,  W. 
412,  414,  president  of  national  bank  can  compromise  or  release  debt 
due  bank;  Farmers'  Nat.  Bank  v.  Templeton,  90  Tex.  503,  39  S.  W. 
914,  question  eertified  to  supreme  court  but  not  passed  upon  for  in- 
sufficiency of  certificate. 

Creditor  of  Dissolved  Corporation  may  Join  Snit  to  enforce  equita- 
ble lien  upon  its  property  with  suit  to  foreclose  .mortgage,  without 
alleging  insufficiency  of  mortgage  security. 

Approved  in  Howard  v.  Parks,  1  Tex.  Civ.  608,  21  S.  W.  272,  judg- 
ment debtor  is  not  a  necessary  party  to  attachment  proceeding  to 
subject  property  in  hands  of  third  party  to  satisfaction  of  judgment 
had  on  notes  not  foreclosing  vendor's  lien. 

Bank  Beceiving  and  Enjoying  Property  Contracted  for  by  its  presi- 
dent cannot  be  absolved  from  obligations  assumed  by  pleading  ultra 
vires. 

Approved  in  Edwards  County  v.  Jennings  (Tex.  Civ.),  33  S.  W.  586, 
ultra  vires  is  no  defense  to  action  by  county  to  recover  consideration 
paid  under  unauthorized  contract  for  water. 

Arbde  4564,  Eevised  Statutes,  Bequiring  Begistration  of  bill  of 
eale  for  cattle  on  range,  does  not  apply  where  purchaser  has  actually 
received  and  taken  possession  of  cattle. 

Approved  in  Hickman  v.  Hickman,  5  Tex.  Civ.  102,  27  S.  W.  32, 
reaffirming  rule;  Holloway  v.  Cabell,  3  Tex.  Civ.  321,  22  S.  W.  531^ 
principle  does  not  apply  to  judicial  or  execution  sales. 

78  Tez.  515-^19,  15  &  W.  102,  MOBBISS  v.  CASSADT. 

The  Proviso  In  Article  4360,  Beyised  Statutes,  that  no  public  road 
shall  be  changed  except  to  shorten  distance,  applies  onl^  to  public 
roads  described  in  article  4359. 

See  note,  26  It.  B.  A.  837. 

78  Ttt.  619-^24,  15  S.  W.  156,  MUBBELL  v.  WBIGHT. 

Parol  Contract  by  Independent  Executor  with  land  locator  binds 
heirs  upon  performance  by  locator. 

Keaffirmed  in  Williams  v.  Howard,  10  Tex.  Civ.  533,  31  S.  W.  83S; 
Hall  V.  Beese,  24  Tex.  Civ.  229,  58  S.  W.  979.    Approved  in  Halbert 
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V.  De  Bode  (Tex.  Civ.),  28  S.  W.  60,  and  Halbert  ▼.  Carroll  (Tex. 
Civ.),  25  S.  W.  1103,  both  applying  rule  to  administrator's  contract. 
Ingham  v.  Eyan,  18  Colo.  Ap.  350,  71  Pac.  900,  where  will  gave  exec- 
utor power  to  sell  land,  contract  by  him  authorizing  agent  to  sell 
portion  of  land  on  commission  is  enforceable  by  agent. 

Plaintiff,  upon  Establishing  His  Title  to  an  Undivided  Interest,  may 
recover  possession  from  a  naked  trespasser. 

Approved  in  Hutcheson  v.  Chandler,  47  Tex.  Civ.  128,  104  S.  W. 
436,  rule  applies  against  one  claiming  land  under  parol  gift. 

78  Tex.  624-630,  16  a  W.  767,  PABKEB  v.  OHANOELLOB. 

Depositions,  Proved  to  have  Been  Signed  by  Plaintiff,  although  ex- 
cluded for  irregularity  in  return,  are  admissible  as  declarations  when 
offered  by  defendant. 

Approved  in  Galbraith  v.  Howard,  11  Tex.  Civ.  242,  32  S.  W.  808, 
in  trespass  to  try  title  charging  defendants  with  conspiracy  to  devest 
plaintiff,  he  may  take  deposition  without  notice  of  defendants  though 
they  have  disclaimed;  Watson  v.  Winston  (Tex.  Civ.),  43  S.  W.  854, 
admitting  admission  contained  in  deposition  without  reading  of  re- 
mainder. 

Exclusion  of  One  Answer  in  Deposition  is  No  Qround  for  excluding 
others  covering  same  subject  matter  and  otherwise  unobjectionable. 

Beaffirmed  in  Wunderlich  v.  Palatine  Fire  Ins.  Co.,  104  Wis.  385, 
SO  N.  W.  468. 

Objection  That  Answer  Does  not  Bespond  Fully  to  interrogatory 
goes  to  manner  and  form  of  taking  deposition,  and  should  be  in  writ- 
ing and  notice  thereof  given. 

Beaffirmed  in  Gulf  etc.  By.  v.  Shearer,  1  Tex.  Civ.  348,  21  S.  W. 
134;  Pioneer  Savings  etc.  Co.  v.  Peck,  20  Tex.  Civ.  131,  49  S.  W.  171. 

In  Suit  by  Widow  for  Land  Alleged  to  have  Been  Deeded  to  her 
in  maiden  name,  if  there  is  evidence  tending  to  prov«  that  plaintiff 
and  person  named  in  deed  are  different  persons,  issue  should  go  to 

jury- 
Approved  in  Citizens'  By.  Co.  v.  Griffin,  49  Tex.  Civ.  573,  109  S.  W. 

1001,  if  there  is  any  evidence  upon  issue  raised  by  pleadings,  court 

must  submit  same  to  jury;  Gulf  etc.  By.  v.  Kizziah,  4  Tex.  Civ.  364, 

26  S.  W.  243,  if  there  is  any  evidence,  it  is  improper  to  withdraw 

question  from  jury.  , 

Parol  Evidence  of  Purely  Introductory  Matters  is  admitted  for  the 
sake  of  convenience,  though  written  evidence  ia  in  existence. 

See  note,  17  L.  B.  A.  273. 

Failure  of  Judge  to  Beduce  to  Writing  and  Sign  his  charge,  which 
was  filed  and  read  to  jury,  is  not  reversible  error. 

Approved  in  International  etc.  B.  Co.  v.  Lucas,  37  Tex.  Civ.  405, 
84  S.  W.  1082,  following  rule. 

Distinguished  in  San  Antonio  etc.  By.  Co.  v.  Votaw  (Tex.  Civ.),  81 
S.  W.  133,  under  amendment  of  1903,  requiring  written  charge,  mere 
failure  to  submit  an  issue  is  not  reversible  error  in  absence  of  special 
request. 

Where  Part  of  Defendants  Pleaded  Limitations  and  verdict  is  on 
issue  attacking  plaintiff^s  title,  error  in  charge  as  to  limitations  is 
immaterial. 

Approved  in  Brown  v.  Johnson  (Tex.  Civ.),  73  S.  W.  49,  where  issue 
was  as  to  location  of  boundary  line  and  jury  found  that  hedge  was 
agreed  boundary^  error  in  charge  as  to  limitations  ia  harmless. 
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78  Tez.  530-535,  15  S.  W.  115,  BLUM  v.  BOGEBS. 

To  Protect  as  Homestead  Lots  in  Town  or  Oity  not  actually  occu- 
pied by  family  residence  or  its  appurtenances,  they  must  be  substan- 
tially used  by  family  for  home  purposes. 

Approved  in  Hensley  v.  Shields,  6  Tex.  Civ.  141,  25  S.  W.  39,  the 
subdivision  of  a  lot  by  fence  is  not  an  abandonment;  Haswell  v. 
Forbes,  8  Tex.  Civ.  86,  27  S.  W.  567,  the  fact  that  the  income  is 
used  as  a  means  of  family  support  is  not  such  a  use  as  to  give  home- 
stead character;  Swayne  v.  Chase  (Tex.  Civ.),  29  S.  W.  422,  money, 
to  reasonable  amount,  arising  from  fire  insurance  policy  on  homestead 
is  exempt;  Prufrock  v.  Joseph  (Tex.  Civ.),  27  S.  W.  264,  holding  tem- 
porary lease  of  part  of  homestead  no  abandon ment. 

Detachment  of  IiOts  from  Homestead  Lot  Proper  and  their  improve- 
ment for  purpose  of  being  leased  withdraws  them  from  homestead 
exemption,  notwithstanding  they  may  be  occasionally  used  for  family 
purposes. 

Approved  in  Heatherly  v.  Little,  21  Tex.  Civ.  665,  52  S.  W.  980. 
Boberts  v.  Cawthon,  26  Tex.  Civ.  483,  63  S.  W.  335,  2  Tex.  Ct.  Rep. 
759,  both  reaflSrming  rule;  Autry  v.  Eeasor,  102  Tex.  128,  113  S.  W. 
748,  applying  rule  to  rural  homestead;  Hendrick  v.  Hendrick,  13  Tex. 
Civ.  53,  34  S.  W.  806,  houses  built  to  rent  are  not  exempt^  Waggener 
V.  Haskell,  13  Tex.  Civ.  632,  35  S.  W.  712,  a  lot  being  cultivated  by 
another  on  shares  is  not  exempt;  De  Ford  v.  Painter,  3  Okl.  88,  41 
Pac.  99,  30  L.  B.  A.  722,  building  on  business  street  and  partly  rented 
out  but  occupied  in  part  by  family  is  exempt. 

Distinguished  in  Autry  v.  Beasor,  102  Tex.  126,  108  S.  W.  1164, 
detached  land  may  be  part  of  homestead  where  part  of  crop  received 
as  rental  is  directly  appropriated  to  support  of  family;  Lacour  v. 
Levy  &  Co.,  49  Tex.  Civ.  165,  108  S.  W.  191,  detached  lot  continuously 
used  as  pasture  may  be  part  of  homestead;  De  Ford  v.  Painter,  3  Okl. 
88,  41  Pac.  99,  30  L.  B.  A.  722,  where  one  owned  house  and  building 
in  business  part  of  city  and  rented  ground  floor  and  basement  and 
lived  with  family  on  part  of  second  floor,  rest  of  which  he  rented  for 
offices,  building  was  exempt  as  homestead;  Shook  v.  Shook,  21  Tex. 
Civ.  179,  50  S.  W.  732,  fencing  off  and  renting  cottage  but  with  inten- 
tion when  able  to  use  for  family  purpose  does  not  devest  character  of 
homestead;  Cullum  v.  Price  (Tex.  Civ.),  23  S.  W.  711,  holding  lots 
divided  from  homestead  for  purpose  of  sale  not  part  thereof. 

Miscellaneous. — Carden  v.  Short  (Tex.  Civ.),  31  S.  W.  248,  errone- 
ously cited  to  point  that  charges  for  negotiating  a  loan  are  not  in- 
terest eharges. 

78  Tez.  636-^43,  15  S.  W.  104,  ST.  LOXHS  ETC.  BY.  v.  JOHNSTON. 

While  Evidence  That  Ballway  had  Changed  Construction  of  road 
at  place  where  wreck  occurred  is  not  admissible  to  show  negligent 
construction,  still  it  may  be  admitted  to  explain  photograph  already 
in  evidence  and  to  show  that  defects  alleged  could  be  remedied. 

Approved  in  San  Antonio  etc.  By.  v.  Lynch,  8  Tex.  Civ.  516,  28 
8.  W.  253,  reaffirming  rule;  Gulf  etc.  By.  Co.  v.  Darby,  28  Tex.  Civ. 
417,  67  S.  W.  448,  where  switchman  injured  while  on  top  of  car  by 
projection  of  roof  of  company's  oil-house  over  track,  and  company 
introduced  evidence  showing  projection  necessary  to  building,  plain- 
tiff could,  on  cross-examination,  show  change  made  in  roof  since  acci- 
dent; Missouri  etc.  By.  Co.  v.  Bose,  19  Tex.  Civ.  473,  49  S.  W.  135, 
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to  identify  car  from  which  plaintiff  while  descending  fell  because 
handhold  gave  way,  he  may  testify  that  handhold  had  been  recently 
placed  on  car;  St.  Louis  etc.  Ry.  v.  George,  85  Tex.  157,  19  S.  W.  1038, 
though  such  evidence  not  admissible,  it  is  admissible  in  rebuttal,  and 
error  admitting  indirect  examination  is  cured;  Fordyce  v.  Withers,  1 
Tex.  Civ.  543,  20  S.  W.  767,  evidence  proving  repairs  is  admissible  in 
rebuttal  of  defendant's  evidence  that  track  was  used  after  wreck 
without  repairing;  Greenville  etc.  Cotton  Co.  v.  Davenport  (Tex.  Civ.), 
37  S.  W.  625,  rejecting  evidence  of  covering  set-screw  after  injury  to 
plaintiff;  Galveston  etc.  Ry.  v.  Newport,  26  Tex.  Civ.  586,  65  S.  W.  659, 
3  Tex.  Ct.  Rep,  579,  awarding  damages  for  injury  to  employee  through 
defective  wrench;  Dallas  v.  Meyers  (Tex.  Civ.),  55  S.  W.  744,  reject- 
ing evidence  of  repair  of  sidewalk  after  accident. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Parker,  20  Tex.  Civ.  473, 
49  S.  W.  719,  upholding  refusal  of  request  that  fact  that  railroad 
repaired  track  not  evidence  that  it  was  defective  prior  thereto,  where 
railroad  counsel  made  plaintiff's  witness  testify  that  track  still  out  of 
repair  shortly  prior  to  trial  and  then  put  on  witnesses  to  show 
repairs  shortly  after  accident. 

Experts  may  Testify  as  to  Proper  Oomstraction  of  railroad  crossing, 
and  to  readiness  with  which  sand  washed  upon  track  could  be  seen 
and  engine  stopped. 

Reaffirmed  in  McCray  v.  Galveston  etc.  Ry.,  89  Tex.  174,  34  S.  W. 
98,  37  L.  R.  A.  337;  Benjamin  v.  Metropolitan  St.  Ry.,  50  Mo.  Ap.  609. 

Approved  in  Galveston  etc.  R.  Co.  v.  Bohan  (Tex.  Civ.),  47  S.  W. 
1053,  allowing  witness  to  testify  to  condition  of  footboard  on  switch- 
engine;  San  Antonio  etc.  Ry.  v.  Waller,  27  Tex.  Civ.  47,  65  S.  W. 
212,  3  Tex.  Ct.  Rep.  388,  and  Galveston  etc.  Ry.  v.  Pitts  (Tex.  Civ.), 
42  S.  W.  259,  both  admitting  testimony  of  railroad  employee  as  to 
unsafe  condition  of  tracks;  Texas  etc.  Ry.  v.  Lyons  (Tex.  Civ.),  34 
S.  W.  363,  admitting  railroad  employee's  testimony  that  ties  wero 
not  properly  loaded;  Hammer  v.  Janowitz,  131  Iowa,  24,  108  N.  W. 
110,  in  action  for  death  of  servant  killed  by  falling  of  traveling 
crane,  expert  witness  may  describe  how  track  was  constructed  in 
defendant's  shop  and  state  what  he  considered  proper  and  safe  method 
of  construction.  • 

In  Suit  by  Widow  for  Negligently  Oausing  Husband's  Death  his 
monthly  wages,  as  well  as  probable  chances  of  promotion,  may  be 
proved. 

Approved  in  Galveston  etc.  Ry.  v.  Bonnet  (Tex.  Civ.),  38  S.  W. 
814,  father  can  recover  for  pecuniary  loss  suffered  by  death  of  son; 
International  etc.  Ry.  v.  Kuehn,  2  Tex.  Civ.  217,  21  S.  W.  61,  measure 
of  damage  to  be  awarded  to  minor  is  what  he  might  reasonably 
expect  to  receive  from  parent  for  support. 

Verdict  for  Five  Thousoiid  Dollars  Damages  for  negligently  caus- 
ing death  of  engineer  earning  one  hundred  and  twenty-five  dollars 
per  month  held  not  excessive. 

Approved  in  Gulf  etc.  Ry.  v.  Johnson,  10  Tex.  Civ.  263,  31  S.  W. 
259,  instance  where  verdict  of  fourteen  thousand  five  hundred  dollars 
held  not  excessive. 

In  Suit  by  Widow  and  Children  for  Negligently  Oausing  Death 
of  husband,  verdict  in  favor  of  independent  married  daughter  and 
son,  lacking  but  few  months  of  majority,  is  erroneous. 

Approved  in  International  etc.  R.  R.  Co.  v.  Munn,  46  Tex.  Civ. 
286|  102  S.  W.  447,  defendant  cannot  complain  of  way  verdict  was 
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apportioned  where  evidence  justified  recovery  for  each  of  plaintiffs; 
Standard  Light  etc.  Co.  v.  Muncey,  33  Tex.  Civ.  422,  76  S.  W.  934,  and 
Texas  etc.  Lime  Co.  v.  Lee,  36  Tex.  Civ.  485,  82  S.  W.  308,  both  hold- 
ing parents  of  married  man  cannot  recover  for  his  death  where  it  is 
Dot  shown  they  had  reasonable  expectation  of  further  pecuniary  aid 
from  son;  Fort  Worth  etc.  By.  v.  Wilson,  3  Tex.  Civ.  586,  24  S.  W.  687, 
each  party  can  only  recover  to  the  amount  he  has  individually  sus- 
tained; International  etc.  By.  v.  De  Bajligcthy,  9  Tex.  Civ.  Ill,  28  S. 
W.  830,  adult  children  cannot  recover  in  absence  of  damage  to  them; 
when  there  are  adult  and  minor  children,  the  latter  take  pro  rata;  St. 
Louis  etc.  By.  v.  Bishop,  14  Tex.  Civ.  509,  37  S.  W.  76G,  adult  sons 
and  married  daughter  cannot  recover  if  they  were  not  dependent  on 
deceased;  Gulf  etc.  By.  v.  Delaney,  22  Tex.  Civ.  429,  55  S.  W.  540, 
a  child  entitled  to  legal  support  from  parent  may  recover,  and  a 
verdict  of  five  thousand  dollars  is  not  excessive.  See  note,  70  Am. 
8t.  Bep.  674. 

Miscellaneous. — St.  Louis  etc.  By.  v.  McClain,  80  Tex.  92,  15  S.  W. 
T90,  miscited  to  effect  that  an  assignment  which  is  too  indefinite  will 
not  be  considered. 

78  Tex.  543-646,  22  Am.  St.  Bep.  67,  14  S.  W.  1032.  11  L.  R.  A.  394, 
BBOWN  y.  WABNEB. 

Ordinaiily,  Beceiver  is  Merely  Agent  of  Ooiirt»  and  not  repre- 
sentative of  owner  of  property  for  fulfillment  of  latter's  contracts 
unless  they  have  been  adopted  by  him. 

Approved  in  Texas  etc.  By.  v.  Bledsoe,  2  Tox.  Civ.  89,  20  S.  W. 
1135,  receiver  is  representative  of  the  court;  Diamond  etc.  Iron  Co. 
V.  San  Antonio  etc.  By.,  11  Tex. -Civ.  594,  33  S.  W.  990,  property 
going  into  hands  of  receiver  is  not  such  a  breach  of  contract  as  to 
relieve  other  party;  Gallagher  v.  Bahm  (Tex.  Civ.),  31  S.  W.  327, 
appointment  of  receiver  for  insolvent  bank  places  property  in  cus- 
todia  legis.  See  notes,  25  Am.  St.  Bep.  208;  48  Am.  St.  Bep.  562; 
16  L.  B.  A.  90. 

Distinguished  in  Levy  v.  Tatum  (Tex.  Civ.),  43  S.  W.  493,  where 
land  was  given  to  railroad  on  condition  that  station  be  maintained, 
owaei  can  sue  receiver  for  breach. 

78  Tex.  647--651,  15  8.  W.  101,  OWENS  y.  CLABK. 

Wbere  Claimant's  Debt  is  Honest,  He  may  Purchase  of  insolvent 
sufficient  property  to  pay  it,  notwithstanding  latter's  fraudulent  inter- 
est and  creditor's  knowledge  thereof. 

Beaffirmed  in  Hamilton-Brown  Shoe  Co.  v.  Whitaker,  4  Tex.  Civ. 
389,  23  S.  W.  524;  Thomas  v.  Johnson,  137  Ind.  248,  36  N.  E.  894; 
Hasie  v.  Connor,  53  Kan.  722,  37  Pac.  139;  Beynolds  v.  Weinman 
(Tex.  Civ.),  25  8.  W.  34;  Head  v.  Bracht  (Tex.  Civ.),  40  S.  W.  630. 
See  notes,  34  Am.  St.  Bep.  397;  36  L.  B.  A.  339,  341;  31  L.  B.  A.  618, 
620,  623,  624. 

Distinguished  in  Halff  v.  Goldfrank  (Tex.  Civ.),  49  S.  W.  1097, 
holding  transfer  of  creditor  of  property  largely  exceeding  debt  fraud- 
ulent. 

Sale  is  Complete  if  Buyer  Accepts  Seller's  Propositions  and  goods 
remain  in  seller's  hands  with  nothing  further  to  be  done  to  identify 
them  or  prepare  them  for  delivery. 

Beaffirmed  in  Epstein  y.  Meyer  etc.  Drug  Co.,  82  Tex.  576,  18  S. 
W.  593. 
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Approved  in  Sanger  v.  Thomasson  (Tex.  Civ.),  44  S.  W.  409,  hold- 
ing acceptance  of  a  proposition  to  buy  entire  stock  of  goods  completes 
sale;  Casentini  v.  Galveston  etc.  Co.  (Tex.  Civ.),  45  S.  W.  757,  and 
Maddox  v.  Dabney  (Tex.  Civ.),  27  S.  W.  901,  both  holding  sale  evi- 
denced by  bill  of  sale  passes  title,  without  delivery;  Downey  v, 
Taylor  (Tex.  Civ.),  48  S.  W.  542,  parol  agreement  between  mortgagor 
and  mortgagee  to  transfer  chattels  in  payment  passes  title;  Nabours 
V.  McCord  (Tex.  Civ.),  82  S.  W.  155,  arguendo. 

78  Tex.  651-556,  14  S.  W.  1031,  BEAQAN  v.  COPEI.AND. 

Failure  of  District  Judge  to  Sign  Statement  of  Facts  will  not  be 
considered,  unless  assigned  as  error.  * 

Approved  in  Maury  v.  Keller  (Tex.  Civ.),  53  S.  W.  60,  disregarding 
bill  of  exceptions  not  filed  in  time,  where  mandamus  was  not  sought; 
Guerguin  v.  McGown  (Tex.  Civ.),  53  S.  W.  585,  refusing  to  reverse 
for  judge's  refusal  to  prepare  statement,  where  mandamus  was  not 
sought;  Pierce  v!  Manning,  2  S.  D.  520,  51  N.  W.  333,  error  must  be 
assigned  to  be  considered. 

Mandamus  Lies  to  Compel  Judge  to  Certify  statement  of  facts. 

Approved  in  Trinity  etc.  Ey.  v.  Lane,  79  Tex.  649,  15  S.  W.  480, 
Osborne  v.  Prather,  83  Tex.  211,  18  S.  W.  614,  Capps  v.  Russell,  25 
Tex.  Civ.  257,  60  S.  W.  994,  1  Tex.  Ct.  Rep.  579,  and  Paddock  etc. 
Iron  Co.  V.  Gidcumb,  26  Tex.  Civ.  211,  62  S.  W.  1092,  2  Tex.  Ct.  Rep. 
502,  all  reaffirming  rule;  Middlehurst  v.  CoUins-Gunther  Co.,  100  Tex. 
353,  99  S.  W.  1027,  where  trial  judge  refuses  to  make  out  statement 
of  facts,  remedy  is  by  mandamus  to  require  him  to  do  so  and  not  by 
assigning  refusal  as  error  on  appeal;  Schintz  v.  Morris,  13  Tex.  Civ. 
596,  35  S.  W.  524,  even  though  an  appeal  will  lie,  mandamus  will  lie 
to  compel  judge  to  certify. 

Distinguished  in  Strickland  v.  P.  J.  Willis  &  Bro.  (Tex.  Civ.),  42 
S.  W.  579,  refusing  mandamus  to  compel  trial  judge  to  amend  appar- 
ently complete  statement  of  facts. 

78  Tex«  566-563^  22  Am.  St.  Bep.  71,  14  S.  W.  1029,  HUFFMAN  v. 
MXJLKET. 

Bight  of  Vendor  to  Besclnd  Under  Deed  Beservlng,  on  its  face,  lien 
for  purchase  money,  does  not  exist  until  vendee's  default,  and  pur- 
chaser from  vendee  takes  all  latter's  rights  unaffected  by  any  agree- 
ment subsequently  made  between  original  parties. 

Approved  in  Erwin  v.  Daniels,  34  Tex.  Civ.  381,  79  S.  W.  62, 
purchaser  under  executory  agreement  who,  by  possession  and  part 
payment,  acquired  vested  rights  cannot  devest  himself  of  such  righte 
by  parol;  Kauffman  v.  Brown,  83  Tex.  47,  18  S.  W.  427,  vendor  has 
burden  of  proving  defendant  in  default;  Sanborn  v.  Murphy,  5  Tex. 
Civ.  511,  25  S.  W.  460,  a  purchaser  of  land,  paying  part  of  purchase 
money,  cannot  revest  vendor  by  a  parol  agreement;  Simms  v.  Wright 
(Tex.  Civ.),  56  S.  W.  Ill,  forfeiture  declared  against  purchaser  of 
school  land  on  failure  to  pay  interest  abolishes  all  his  rights  thereto; 
Moore  v.  Tarrant  Co.  etc.  Assn.  (Tex.  Civ.),  31  S.  W.  710,  vendee, 
under  executory  contract,  cannot  complain  of  conveyance  made  by 
vendor  with  vendee's  consent;  Robinson  v.  Thompson  (Tex.  Civ.),  52 
S.  W.  119,  foreclosure  of  vendor's  lien  does  not  bind  heirs  of  sub- 
vendee,  not  made  parties;  Liverpool  etc.  Ins.  Co.  v.  Ricker,  10  Tex. 
Civ.  268,  31  S.  W.  250,  on  payment  of  purchase  money,  seisin  will  be 
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regarded  to  be  in  vendee  from  the  beginning.  See  note,  30  L.  B.  A. 
€5. 

Party  Becognlzing  Validity  of  Deed  made  to  him  without  his 
knowledge  and  prior  consent  is  party  thereto,  and  bound  by  it. 

Approved  in  Rutherford  v.  Montgomery,  14  Tex.  Civ.  323,  37  S.  W. 
627,  reaffirming  rule;  Meyer  v.  Smith,  3  Tex.  Civ.  44,  21  8.  W.  998, 
ratification  in  part  would  be  ratification  of  all  the  transaction. 

Interest  of  Joint  Owners  in  Land  is  to  be  Determined  by  propor- 
tion of  purchase  money  paid  by  each,  in  absence  of  showing  of  other 
interest. 

Approved  in  Liverpool  etc.  Ins.  Co.  v.  Bicker,  10  Tex.  Civ.  267,  31  S. 
W.  249,  insurance  company  cannot  defeat  action  on  policy  because 
assured  did  not  set  up  his  vendor's  lien  for  purchase  money.  See 
note,  25  Am«  St.  Bep.  771. 

78  Tex.  571,  14  S.  W.  704,  WATTS  v.  OVBBSTBEBT. 

Transcript  Should  be  Stricken  Out  Where  Certificate  Thereto  is  to 
the  effect  that  transcript  contains  a  true  copy  of  all  the  proceedings 
as  per  list  furnished  by  the  attorney  for  defendants. 

Distinguished  in  Freeman  v.  Collier  Backet  Co.,  101  Tex.  63,  104 
S.  W.  1043,  motion  to  dismiss  eomes  too  late  after  court  of  civil  ap- 
peals has  rendered  its  judgment. 

78  Tex.  571-678^  14  S.  W.  704,  WATTS  V.  OVEESTBEET. 

Where,  in  Beqnestration  Soit,  Plaintiff  has  Dismissed  as  to  some 
defendants,  judgment  of  dismissal,  and  that  plaintiff  take  nothing  as 
to  them,  and  allowing  them  costs,  determines  suit  as  to  defendants 
dismissed  and  terminates  power  of  court  to  render  further  judgment 
against  them  in  that  suit. 

Approved  in  State  v.  Sixth  Jud.  Court,  22  Mont.  457,  74  Am.  St. 
Bep.  623,  57  Pae.  91,  a  respondent  who,  pending  appeal,  issues  exe- 
cution and  levies,  irrespective  of  stay  bond,  cannot  hold  sureties. 

Sequestration  Affidavit  is  not  Invalid  because  not  stating  who  were 
defendants  or  who  had  possession  of  property,  these  facts  appearing 
in  petition. 

Approved  in  Whitaker  v.  Sanders  (Tex.  Civ.),  52  S.  W.  639,  re- 
affirming rule. 

Motion  to  Qnash  Writ  of  Sequestration  must  be  determined  from 
record  as  found  when  writ  was  issued. 

Approved  in  Endel  v.  Norris,  15  Tex.  Civ.  141,  39  S.  W.  609,  state- 
ment of  value  in  affidavit  for  sequestration  does  not  determine  juris- 
diction. 

Valne  of  Sequestered  Property  Ordered  Sold  must  be  taken  as  of 
time  of  trial. 

Approved  in  Wood  v.  Fuller,  34  Tex.  Civ.  179,  78  S.  W.  236, 
Western  Mortgage  Co.  v.  Shelton,  8  Tex.  Civ.  552,  29  S.  W.  494-,  Meyers 
V.  Bloon,  20  Tex.  Civ.  558, 50  S.  W.  219,  Luedde  v.  Hooper,  95  Tex.  174, 
66  S.  W.  56,  3  Tex.  Ct.  Bep.  792,  aU  reaffirming  rule;  Kean  v.  Zun- 
delowitz,  9  Tex.  Civ.  355,  29  S.  W.  932,  the  value  of  the  separate 
items  must  be  found;  Herder  v.  Schwab  Clothing  Co.  (Tex.  Civ.),  37 
8.  W.  784,  judgment  against  plaintiff  and  sureties,  on  replevin  bond 
must  show  value  of  each  article  replevied;  McLeod  etc.  Well  Co.  v. 
Craig  (Tex.  Civ.),  43  S.  W.  936,  Halbert  v.  San  Saba  etc.  Assn.  (Tex. 
Civ.),  34  S.  W.  638,  McLeod  etc.  Well  Co.  v.  Craig  (Tex.  Civ.),  43 
S.  W.  937,  Norwood  v.  Interstate  Nat.  Bank  (Tex.  Civ.),  45  S.  W.  929, 
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Avery  v.  Dickson  (Tex.  Civ.),  49  S.  W.  664,  and  Filgo  v.  Citizens'  Nat. 
Bank  (Tex.  Civ.),  38  S.  W.  238,  all  applying  rule  in  action  on  re- 
plevin bond  after  sequestration;  Talcott  v.  Rose  (Tex.  Civ.),  64  S.  W. 
1009,  failure  of  verdict  to  find  value  of  property  renders  judgment 
void. 

Distinguished  in  Norwood  v.  Interstate  Nat.  Bank,  92  Tex.  270,  48 
S.  W.  4,  measure  of  damages  by  taking  property  by  sequestration  is 
value  at  time  and  place  of  seizure  with  interest.  Aliter  in  suit  on 
replevin  bonds. 

Miscellaneous. — Overstreet  v.  Root,  84  Tex.  30,  19  S.  W.  299,  an- 
other phase  of  same  case. 

78  Tex.  681--583,  14  S.  W.  996,  HAROLD  ▼.  SUMNER. 

An  Executed  Parol  Sale  of  Land,  where  vendee  pays  price,  takes 
possession,  and  makes  improvements,  constitutes  good  title  in  vendee. 

Approved  in  Cauble  v.  Worgham,  96  Tex.  92,  97  Am.  St.  Rep.  871, 
70  S.  W.  738,  where  father  gives  land  to  daughter  and  she  and  hus- 
band take  possession  and  make  permanent  improvements,  equitable 
title  is  vested  in  donee  in  her  separate  right;  Milmo  Nat.  Bank  v. 
Convery  (Tex.  Civ.),  49  S.  W.  927,  holding  possession  taken  under 
verbal  agreement  to  erect  building  and  receive  interest  in  land  gives 
equitable  title. 

Actual  Possession  of  Land  Under  Parol  Porcliase  is  notice  of 
rights  to  subsequent  purchaser. 

Approved  in  Kuteman  v.  Carroll  (Tex.  Civ.),  80  8.  W.  844,  follow- 
ing rule;  Davidson  v.  Green,  27  Tex.  Civ.  396,  65  S.  W.  1111,  3  Tex. 
Ct.  Rep.  494,  where  heirs  held  possession  of  land,  purchaser  of  ven- 
dor's lien  note  is  charged  with  notice  of  their  rights.  See  notes,  104 
Am.  St.  Rep.  340;  13  L.  R.  A.  (n.  s).  103. 

Limited  in  Sanger  Bros.  v.  Collum  (Tex.  Civ.),  78  S.  W,  402,  where 
five  heirs  inherited  in  common,  two  conveyed  by  unrecorded  deed  to 
third,  and  fourth  sold  to  fifth,  and  third  and  fifth  took  possession  and 
made  oral  partition,  judgment  creditor  of  first  levying  an  his  supposed 
interest  and  purchasing  on  execution  without  notice  of  third's  rights 
gets  good  title. 

Sale  of  Vendor's  Interest  in  Certain  Tract  does  not  pass  title  to 
lots  previously  sold  by  vendor  by  parol  to  others. 

Approved  in  Cauble  v.  Worsham,  96  Tex.  93,  97  Am.  St.  Rep.  871, 
70  S.  W.  739,  one  purchasing  realty  from  wife,  taking  quitclaim  deed 
from  her  and  her  husband,  may  assert  wife's  equitable  title  against 
holder  of  outstanding  legal  title. 

78  Tex.  588-591,  14  S.  W.  1001,  JACEEL  v.  EEIMAN. 

Where  Verdict  and  Judgment  erroneously  allow  exemplary  damages, 
but  are  otherwise  correct,  appellate  court  may  make  remittitur  of 
excess  condition  of  affirmance. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Duelin,  86  Tex.  454,  25  S.  W. 
408.     See  note,  28  Am.  St.  Rep.  879. 

78  Tex.  591-697,  14  S.  W.  794,  POETEE  V.  STATE. 

Act  of  February  6,  1884,  Does  not  Prohibit  county  commissioners 
from  subdividing  school  district,  provided  majority  of  legal  voters 
therein  do  not  object. 

Approved  in  Barrett  v.  Coleman,  12  Tex.  Civ.  665,  35  S.  W.  419, 
proposition  to  form  new  district  from  parts  of  two  established  dis- 
tricts must  be  sanctioned  by  majority  of  voters  of  both  districts. 
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Besidents  of  School  District;  Having  Children  of  scholastic  ago, 
may  sue  for  mandamus  to  compel  county  judge  to  appoint  trustees 
for  district. 

Approved  in  Kimberly  v.  Morris,  10  Tex.  Civ.  599,  31  S.  W.  813, 
a  voter  may  mandamus  commissioner's  court  to  order  election  for 
prohibition  wrongfully  refused;  Lawhon  v.  Haas  (Tex.  Civ.),  65  S.  W. 
49,  3  Tex.  Ct.  Bep.  332,  mandamusing  county  treasurer  to  pay  over 
school  funds  to  authorities. 

Commissioner's  Court  may  Adopt  Any  Method  satisfjdng  to  it  to 
ascertain  consent  of  those  affected  by  change  of  school  district. 

Approved  in  Thompson  v.  State,  23  Tex.  Civ.  372,  56  S.  W.  604,  up- 
holding order  of  county  judge  ordering  election  for  incorporation  of 
town  where  he  acted  on  own  knowledge  and  representations  in  peti- 
tion as  to  number  of  inhabitants;  Pinson  v.  Vesey,  23  Tex.  Civ.  94, 
56  S.  W.  595,  refusing  to  enjoin  election  for  town  incorporation  where 
neither  petition  nor  evidence  show  consent  of  majority  of  voters  in 
district  not  obtained. 

78  Tex.  597-602,  22  Am.  St.  Bepu  77,  14  B,  W.  700,  11  L.  B.  A.  628, 
TTT.T.MAN  V.  HEIJ.EB. 

Grantee  Under  Junior  Deed,  in  Order  to  Hold  Land  as  bona  fide 
purchaser  for  value,  must  s-how  actual  payment,  or  that  negotiable 
notes  have  been  given  as  payment. 

Approved  in  Watkins  v.  Sproull,  8  Tex.  Civ.  431,  28  S.  W.  358, 
negotiable  paper  is  valuable  consideration.     See  note,  32  L.  B.  A.  64. 

Purchaser  f^m  Insolvent  Debtor  will  be  Protected  only  to  extent 
that  he  has  actually  paid  consideration  or  given  negotiable  note 
therefor. 

Approved  in  McFadyen  v.  Masters,  11  Okl.  23,  66  Pac.  286,  Cleve- 
land V.  Butts,  13  Tex.  Civ.  274,  35  S.  W.  805,  Vodrie  v.  Tynan  (Tex. 
Civ.),  57  S.  W.  681,  all  reaffirming  rule;  Sparks  v.  Taylor,  99  Tex.  427, 
90  S.  W.  491,  6  L.  B.  A.  (n.  s.)  381,  applying  principle  to  purchasers 
of  land  from  husband  without  notice  of  wife's  equities;  Le  Page  v. 
Slade,  79  Tex.  478,  15  S.  W.  498,  the  purchaser  must  prove  note  to  be 
negotiable,  and  the  fact  will  not  be  presumed;  Mixon  v.  Symonds,  2 
Tex.  Civ.  630,  21  S.  W.  772,  conveyance  made  with  intent  to  defraud  is 
invalid  if  preferred  creditor  participated,  although  debt  secured  is 
bona  fide;  Ligon  v.  Tilman  (Tex.  Civ.),  43  S.  W.  1070,  purchaser  from 
insolvent,  giving  negotiable  notes  in  good  faith,  acquires  good  title; 
Maddox  v.  Dabney  (Tex.  Civ.),  27  S.  W.  902,  vendor's  intent  to  defraud 
creditors  does  not  vitiate  sale  where  purchaser  had  no  notice  thereof. 
See  note,  26  Am.  St.  Bep.  356. 

In  a  Salt  to  Avoid  Conveyance  as  Fraudulent,  creditor  must  first 
show  fraudulent  intent;  the  purchaser  must  show  that  he  paid  value, 
when  burden  again  shifts  to  creditor,  who  must  show  that  purchaser 
had  notice. 

.  Approved  in  Prouty  v.  Musquiz,  94  Tex.  91,  58  S.  W.  721,  1  Tex.  Ct. 
Rep.  5,  Talcott  v.  Bose  (Tex.  Civ.),  64  S.  W.  1010,  3  Tex.  Ct.  Bep.  259, 
both  reaffirming  rule;  Martin  Brown  Co.  v.  Cooper,  82  Tex.  244,  17  S. 
W.  1052,  burden  is  on  creditor  to  show  defendant  had  notice  after  proof 
of  consideration;  Sanger  v.  Colbert,  84  Tex.  673,  19  S.  W.  865,  burden 
of  proving  notice  is  on  party  attacking  the  transaction;  Houston  etc. 
Ry.  v.  Shirley,  89  Tex.  99,  31  S.  W.  292,  law  does  not  impose  upon 
vendee  the  duty  of  any  diligence  until  he  has  notice  sufficient  to  put  a 
prudent  man  on  his  guard;  Perkins  v.  Frank  (Tex.  Civ.),  64  S.  W.  237, 
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purchaser  must  show  paper  to  be  negotiable;  Abilene  Mill  etc.  Co.  v. 
Finley  (Tex.  Civ.),  34  S.  W.  311,  purchaser  from  vendee  agreeing  to 
pay  latter's  debts  as  consideration  cannot  claim  goods  against  vendor 
who  notifies  him  of  fraud  before  such  payment.  See  notes,  34  Am.  St. 
Rep.  402;  32  L.  R.  A.  72. 

78  Tex.  60&-607,  14  S.  W.  1002,  JOLLY  v.  STALLINaS. 

Legal  Owner  of  Land  Sold  Under  Defective  Foreclosare  proceedings, 
suing  for  recovery,  must  offer  to  restore  purchase  money  paid  at  such 
sale. 

ReaflBrmed  in  Terry  v.  Cutler,  4  Tex.  Civ.  576,  23  S.  W.  541. 

78  Tex.  607-616,  14  S.  W.  892,  GRIFFIN  V.  HEARD. 

Object  of  Article  4684,  Revised  Statntee,  is  not  to  define  property  of 
banks  subject  to  taxation,  but  merely  to  secure  faithful  rendition  of 
assets. 

Approved  in  Moody  v.  Galveston,  21  Tex.  Civ.  18,  5*0  S.  W.  483,  if 
assessment  by  assessor  is  fraudulent  or  arbitrary  party  may  resort  to 
board  of  appraisers  for  a  revision;  State  v.  Bank  of  Commerce,  53  Fed. 
747,  a  tax  on  each  share  of  corporate  stock  in  lieu  of  other  taxes  ex- 
empts property  of  bank  and  individual  property  of  shareholders  in 
corporate  stock. 

78  Tex.  616-621,  14  S.  W.  1040,  STANDLEE  v.  BURKITT. 

Where  Survesrs  Gall  for  Common  Division  Line  and  are  mapped  as 
adjoining,  and  so  recognized,  such  call  precludes  pre-emption  on  land 
which  would  otherwise  be  vacant  by  reason  of  excess  in  one  or  both. 

Reaffirmed  in  Williams  v.  Beckham,  6  Tex.  Civ.  745,  26  S.  W.  655. 

78  Tex.  621-627,  22  Am.  St.  Rep.  81,  14  B,  W.  1021,  11  L.  B.  A.  391, 
NELSON  V.  GALVESTON  ETC.  RT. 

Posthumons  OMld  is  Included  in  Word  ''Children"  in  article  2903,  Re- 
vised Statutes,  providing  for  action  for  benefit  of  children  for  neg- 
ligently causing  death  of  parent. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Robertson,  82  Tex.  663,  27  Am.  St. 
Rep.  934,  17  S.  W.  1043.  Approved  in  State  v.  Soale,  36  Ind.  Ap.  79, 
74  N.  E.  1112,  posthumous  child  may  recover  damages  for  death  of 
father  resulting  from  use  of  liquor  unlawfully  sold;  Kirk  v.  Middle- 
brook,  201  Mo.  286,  100  S.  W.  461,  holding  release  by  mother  of  claim 
for  damages  inflicted  by  physician  on  child  during  its  birth  is  not  good 
consideration  for  physician's  promise  to  educate  child  and  provide  for 
him  by  will. 

Bight  to  Recover  Damages  for  Negligently  Oansing  Death  of  parent 
did  not  exist  at  common  law;  it  is  wholly  statutory. 

Approved  in  Yoakum  v.  Selph,  83  Tex.  608,  19  S.  W.  145,  right  of 
action  not  prevailing  at  common  law,  a  receiver  is  not  liable  under 
statute;  St.  Louis  etc.  Ry.  v.  Taylor,  5  Tex.  Civ.  671,  24  S.  W.  976,  right 
of  action  can  only  be  maintained  by  party  dependent  upon  deceased. 
See  note,  27  Am.  St.  Rep.  935, 

Judgment  in  Suit  by  Widow  Sning  for  Herself  and  daughter  for 
death  of  husband  cannot  preclude  suit,  more  than  a  year  after  cause 
accrued,  for  benefit  of  son  born  after  judgment,  if  his  rights  were  not 
considered. 

Approved  in  Fort  Worth  etc.  Ry.  v.  Wilson,  3  Tex.  Civ.  585,  586,  24 
8.  W.  687,  those  not  parties  to  the  suit  are  not  precluded  by  the  judg> 
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ment  See  notes,  125  Am.  St.  Bep.  546;  119  Am.  St.  Bep.  952;  103  Am. 
St.  Bep.  614;  96  Am.  St.  Bep.  161;  40  L.  E.  A.  127;  34  L.  B.  A.  796,  798. 
Distinguished  in  Daubert  v.  Western  Meat  Co.,  139  Cal.  482,  96  Am. 
St.  Bep.  154,  73  Pac.  245,  denying  recovery  to  posthumous  child  where 
widow  has  recovered  for  death  of  his  father. 

78  Tex.  628-634, 14  S.  W.  1042,  McDONALD  v.  HAMBLEN. 

Where  WUl  Provides  for  Several  Ezecntozs  and  gives  them  joint  au- 
thority to  sell  and  convey  land,  if  one  refuses  or  is  unable  to  act, 
others  may  make  valid  deeds;  and  this  applies  to  executors  acting  in- 
dependently of  probate  court. 

Approved  in  McGowan  v.  Terrell,  9  Tex.  Civ.  73,  29  S.  W.  487,  reaf- 
firming rule;  Boy  v.  Whitaker,  92  Tex.  355,  48  S.  W.  896,  independent 
executor  has  authority  to  sell  to  pay  debts  without  order  of  court  or 
power  in  will.    See  note,  50  Am.  St.  Bep.  842. 

Parties  Neither  Heirs  nor  Creditors  of  Husband  cannot  attack  deed 
executed  by  wife  in  payment  of  community  debts,  on  ground  that  debts 
were  barred. 

Approved  in  Williams  v.  Hardie  (Tex.  Civ.),  21  S.  W.  269,  upholding 
validity  of  widow's  deed  to  community  property  to  satisfy  community 
obligation. 

As  Against  Trespasser,  Plaintiff's  Bight  to  Becover  in  trespass  to  try 
title  cannot  be  defeated  by  fact  that  deeds  offered  in  evidence  do  not 
designate  what  part  of  larger  tract  plaintiff  claimed. 

Approved  in  Hawley  v.  Geer  (Tex.  Sup.),  17  S.  W.  915,  arguendo. 

Tax  Deed,  Covering  B.  A.  Campbell  Survey,  will  not  support  claim 
by  limitation  to  George  A.  Campbell  survey. 

Approved  in  Day  v.  Needham,  2  Tex.  Civ.  682,  22  S.  W.  104,  the 
description  is  sufficient  if,  without  aid  of  extrinsic  facts,  it  satisfies  the 
mind  that  the  land  held  is  land  described  in  tax  deed;  Utley  v. 
Smith  (Tex.  Civ.),  32  S.  W.  908,  where  deed  limits  conveyance  within 
vnrvey  lines,  it  cannot  be  extended  beyond  to  bring  possession  there- 
under within  five  year  limitation;  Bean  v.  Whitney,  25  Tex.  Civ.  73,  60 
S.  W.  783,  1  Tex.  Ct.  Bep.  603,  a  conveyance  in  "H"  survey  will  not 
support  claim  to  a  portion  in  "W"  survey. 

Tenant  in  Common  may  Becover  entire  tract  as  against  a  trespasser. 

See  note,  6  L.  B.  A.  (n.  s.)  715. 

78  Tex.  634-639,  14  8.  W.  662,  GUNTEB  v.  MEADE. 

Duplicate  Certificate  Confers  No  Bights  other  than  were  given  by 
original ;  it  entitles  owner  of  duplicate  to  same  quantity  of  land  as  was 
conferred  by  original. 

BeafBrmed  in  Texas  Land  etc.  Co.  v.  State,  1  Tex.  Civ.  619,  23  S.  W. 
259,  and  Hitson  v.  Glasscock,  2  Tex.  Civ.  619,  21  S.  W.  710. 

Mere  Failure  to  Keep  Up  Fences  so  as  to  exclude  others  from  land 
will  not  interrupt  statute,  where  there  was  still  actual  and  visible  ap' 
propriation,  commenced  and  continued  under  claim  of  right. 

Approved  in  Moore  v.  McCown  (Tex.  Civ.),  20  S.  W.  1113,  reaflSrm- 
ing  rule;  Dunn  v.  Taylor,  102  Tex.  87,  113  S.»W.  268,  mere  fact  that 
river  used  as  barrier  is  not  perfect  protection  against  stock  is  not  con- 
elusive  against  possessor;  Hodges  v.  Boss,  6  Tex.  Civ.  440,  25  S.  W. 
976,  party  holding  under  deed,  cultivating  and  using  same,  holds  all 
comprehended  within  boundaries  of  deed;  Williams  v.  Hand,  9  Tex. 
Civ.  636,  30  8.  W.  511,  mere  temporary  break  in  fence,  enough  remain- 
ing to  give  notice  of  adverse  possession,  will  not  stop  running  of  stat- 
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nti;  Tarr«nt  Co.  etc.  Stock  Assn.  v.  Yellowstone  Kit,  10  Tex.  Civ.  68S, 
31  S.  W.  1081,  existence  of  unsubstantial  wire  fences  out  of  repair  is 
insufficient  to  put  purchaser  on  guard  when  record  title  stands  in  his 
vendor. 

Limitation  cannot  Bun  as  to  Alternative  Sections  of  Iiand  belonging 
to  state  until  title  pases  from  state. 

Reaffirmed  in  Texas  Land  etc.  Co.  v.  State,  1  Tex.  Civ.  620,  23  S.  W. 
259. 

Patent  Issued  by  Virtue  of  Duplicate  Oertiflcate  is  void  where  no 
original  was  ever  issued  or  where  original  certificate  had  been  satisfied. 

Approved  in  Kempner  v.  State,  31  Tex.  Civ.  369,  72  S.  W.  892,  up- 
holding recovery  hy  state  of  land  from  remote  grantee  of  patentee 
who  relied  on  patent  and  was  ignorant  of  invalidity  of  certificate  on 
which  patent  based;  Cameron  v.  State  (Tex.  Civ.),  67  S.  W.  355,  357, 
358,  holding  patents  issued  for  school  lands  to  county  territory  of 
which  was  not  in  Texas  are  void. 

78  Tex.  689^-652,  15  8.  W.  1049,  AMM0N8  ▼.  DWTER. 

Circumstantial  Evidence  may  Establish  Existence  and  execution  of 
ancient  instrument. 

Approved  in  Hemdon  v.  Burnett,  21  Tex.  Civ.  27,  50  S.  W.  582,  re- 
affirming rule;  Baylor  v.  Tillebach,  20  Tex.  Civ.  493,  49  S.  W.  722, 
proper  predicate  being  laid,  circumstantial  evidence  is  admissible. 

Notwithstanding  Defective  Acknowledgment  of  Deed  and  its  record 
in  wrong  county,  record  is  competent  circumstance  to  establish  deed, 
especially  where  deed  is  proved  to  be  identical  with  it. 

Approved  in  Heintz  v.  Thayer,  92  Tex.  665,  666,  50  S.  W.  930,  931, 
record  is  that  which  is  done  by  an  officer  in  discharge  of  his  official 
duty;  Heintz  v.  Thayer  (Tex.  Civ.),  50  S.  W.  176,  admitting  certified 
copy  of  record  of  deed  not  entitled  to  registration. 

Deed  Thirty  Years  Old,  Coming  from  Proper  Custody  and  free  from 
suspicion,  is  admissible  without  proof  of  execution. 

Approved  in  Holt  v.  Maverick,  5  Tex.  Civ.  652,  23  S.  W.  752,  Rigsby 
V.  Galceron,  15  Tex.  Civ.  379,  39  S.  W.  651,  Kennard  v.  Withrow  (Tex. 
Civ.),  28  S.  W.  227,  all  reaffirming  rule;  Yeary  v.  Crenshaw,  3t)  Tex. 
Civ.  402,  70  S.  W.  581,  plaintiff  claiming  under  transfer  of  right  to  re- 
ceive land  from  government,  as  ancient  instrument,  was  entitled  to 
admission  of  certified  copy  from  land  office  of  survey  and  field-notes; 
Timmony  v.  Burns  (Tex.  Civ.),  42  S.  W.  134,  applying  rule  to  land  cer- 
tificate; Meyer  v.  Hale  (Tex.  Civ.),  23  S.  W.  992,  and  Walker  v.  Peter- 
son (Tex.  Civ.),  33  S.  W.  270,  both  admitting  evidence  of  contents  of 
lost  instrument  executed  over  thirty  years  before  and  presuming  valid- 
ity; Chamberlain  v.  Showalter,  5  Tex.  Civ.  229,  23  S.  W.  1017,  where 
instrument  is  over  thirty  years  old,  comes  from  proper  source,  and  free 
from  suspicion,  act  of  ownership  is  not  necessary.  See  note,  35  L.  B. 
A.  342. 

Whether  Deed  Is  Thirty  Years  Old,  whether  it  is  free  from  suspicion 
and  came  from  proper  custody,  and  whether  it  had  been  acted  upon, 
are  questions  properly  submitted  to  jury. 

Approved  in  Holt  v.  Maverick,  5  Tex.  Civ.  653,  23  S.  W.  753,  when 
ancient  deed  is  attacked  and  there  is  conflict  of  evidence,  the  issue 
should  be  submitted  to  the  jury;  McCelvey  v.  Cryer,  8  Tex.  Civ.  441, 
28  S.  W.  692,  question  of  genuineness  of  instrument  is  for  the  jury. 

Bona  Fide  Occupant  Who  has  Made  Permanent  Improvements  may, 
in  trespass  to  try  title,  offset  same  against  claim  for  rents. 

See  note,  81  Am.  St.  Bep.  178. 
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78  Tex.  653-656,  15  S.  W.  110,  KELLER  ▼.  HOLLINOSWOETH. 

riaintlfT  in  Trespass  to  Try  Title  cannot,  by  Testimony,  correct 
defective  description  in  deed  upon  which  his  title  is  based,  where 
defendant  has  pleaded  not  guilty  and  disclaimed. 

Approved  in  Gavin  v.  Hill,  83  Tex.  76,  18  S.  W.  324,  party  seek- 
ing to  reform  deed  must  allege  facts  on  which  he  relies. 

78  Tex.  666-657,  15  S.  W.  107,  BUBGEB  V.  YOUNG. 

In  Action  Against  Several  Defendants,  none  of  whom  asked  affirm- 
ative relief,  where  plaintiff  refuses  to  proceed,  case  should  be  dis- 
missed and  it  was  error  to  enter  judgment  for  defendants  on  merits. 

Approved  in  Hill  v.  Friday  (Tex.  Civ.),  70  S.  W.  568,  in  trespass 
to  try  title  where  defendant  made  general  denial,  pleaded  not  guilty 
and  limitations,  and  plaintiff  failed  to  appear,  error  to  enter  judg- 
ment for  defendant  for  land;  Anderson  v.  Bogge  (Tex.  Civ.),  2$ 
S.  W.  107,  where  defendant  sets  up  counterclaim  but  does  not  appear 
at  trial,  judgment  is  no  bar  thereto;  Truehart  v.  Simpson  (Tex.  Civ.), 
24  S.  W.  842,  defendant  not  claiming  affirmative  relief  is  entitled 
only  to  dismissal  of  plaintiff's  failure  to  prosecute. 

78  Tex.   657-661,   16   8.   W.   108,   IKTEBNATIONAL   ETC.    BY.   v. 


Bailway  Company  is  Bound  to  Establish  Begulations  which  will 
advise  servants  in  moving  cars  on  its  tracks  of  position  of  other 
servants  liable  to  injury,  and  to  provide  adequate  means  of  warning 
latter  of  approach  of  danger. 

Approved  in  Bonner  v.  Whitcomb,  80  Tex.  182,  15  S.  W.  901,  In- 
ternational etc.  Ry.  V.  Hall,  1  Tex.  Civ.  224,  21  S.  W.  1026,  both  re- 
affirming rule;  Merchants'  etc.  Oil  Co.  v.  Bums,  96  Tex.  578,  579, 
74  S.  W.  760,  761,  holding  master  not  liable  for  injury  to  servant 
caused  by  locomotive  entering  yard  without  opening  of  gate  and 
whistling  as  required  by  rules;  Gaska  v.  American  Car  etc.  Co.,  127 
Mo.  Ap.  182,  105  S.  W.  8,  determining  extent  of  duty  of  master 
to  make  rules  for  conduct  of  business  to  guard  against  danger  to 
servants;  International  etc.  By.  v.  Heinzie,  82  Tex.  628,  18  S.  W. 
CS3,  the  regulation  must  be  published  and  made  known  to  employee; 
Texas  etc.  By.  v.  Echols,  87  Tex.  344,  27  S.  W.  61,  failure  to  adopt 
rules  and  to  enforce  them  is  negligence  per  se;  Texas  etc.  By.  v. 
Eberheart,  91  Tex.  324,  43  S.  W.  511,  employee  has  a  right  to 
assume  that  proper  rules  have  been  adopted;  Houston  etc.  By.  v. 
Strycharski,  6  Tex.  Civ.  559,  26  S.  W.  255,  employee  cannot  recover 
when  danger  is  patent  and  cannot  presume  a  r\ile  to  exist  to  other- 
wise warn  him  of  the  danger;  Gulf  etc.  By.  v.  Williams  (Tex.  Civ.), 
39  S.  W.  968,  refusing  recovery  for  death  of  brakeman  knowingly 
assuming  risks  of  running  train  in  yard;  So.  Pac.  Co.  v.  Wellington, 
27  Tex.  Civ.  313,  65  S.  W.  221,  3  Tex.  Ct.  Eep.  414,  and  Texas  etc. 
By.  V.  Campbell  (Tex.  Civ.),  39  8.  W.  1104,  both  refusing  recovery 
for  injury  to  car  repairer  through  fellow-servant's  negligence  in 
backing  car  against  him;  Texas  etc.  By.  v.  French  (Tex.  Civ.),  22 
S.  W.  867,  awarding  damages  for  injury  to  employee  directed  to 
work  in  unsafe  method;  Cumpston  v.  Texas  etc.  By.  (Tex.  Civ.),  33 
8.  W.  741,  applying  rule  in  action  for  injury  to  repairman  working 
under  car;  Bailway  Co.  v.  Triplett,  54  Ark.  299,  15  8.  W.  834,  11 
L.  B.  A.  773,  company  has  discharged  its  duty  if  it  has  provided  ade- 
quate rules  and  enforced  them;  Irvir.g  v.  llint  etc.  B.  B.^  89  Mich. 

4  Tex.  Notes— 8 
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419,  50  N.  W.  1008,  employees  only  assume  the  ordinary  risks  of 
employment.  See  notes,  54  L.  R.  A.  125;  43  L.  R.  A.  326;  18  L.  B. 
A.  827. 

Wlietber  Railway  .Company  lias  EstaUlshed  Adequate  regulations 
to  prevent  injury  to  servants  is  question  for  jury. 

Reaffirmed  in  International  etc.  By.  v.  Hall,  1  Tex.  Civ.  222,  21 
S.  W.  1024;  Cumpston  v.  Texas  etc.  Ry.  (Tex.  Civ.),  33  S.  W.  741; 
Gulf  etc.  By.  v.  Finley,  11  Tex.  Civ.  69,  70,  32  S.  W.  53. 

In  Tills  Case  Verdict  for  Six  Thousand  Dollars  Damages  held  ex- 
cessive, in  suit  by  railway  carpenter  against  company  for  breaking 
right  arm. 

Approved  in  St.  Louis  etc.  By.  v.  Finley,  79  Tex.  89,  15  S.  W.  268, 
10  L.  B.  A.  419,  instance  where  verdict  for  five  thousand  dollars 
intimated  to  be  excessive. 

78  Tex.  661-664,  22  Am.  St.  Bep.  88,  15  S.  W.  107,  EDDY  v.  HARRIS. 

Semble,  TUat  if  Ticket  Agent  Accepts  Money  for  excursion  ticket, 
binding  contract  is  created,  regardless  of  purchaser's  knowledge  that 
excursion  promoter  had  contracted  for  train. 

Cited  in  39  Am.  St.  Rep.  488,  note. 

Plaintiff  Suing  for  Breach  of  Contract  contained  in  excursion 
ticket,  not  having  alleged  or  proved  any  special  damage,  can  recover 
only  money  paid  for  ticket,  and  for  time  lost. 

Approved  in  Hansley  v.  Jamesville  etc.  R.  R.,  115  N.  C.  609,  44 
Am.  St.  Rep.  480,  20  S.  £.  530,  32  L.  R.  A.  543,  the  damage  that 
can  be  recovered  is  only  such  as  was  actually  done;  Gulf  etc.  Ry. 
V.  Gaedecke  (Tex.  Civ.),  39  S.  W.  312,  holding  verdict  for  one 
hundred  and  fifty  dollars  excessive  where  plaintiff  bought  ticket  at 
flag  station  and  signals  to  stop  were  unheeded.  See  notes,  44  Am. 
St.  Rep.  488;  32  L.  R.  A.  544. 

78  Tex.  664-668,  14  S.  W.  792,  aBOESBEOE  ▼.  GBOESBECK. 

District  Court  has  Jurisdiction  of  Suit  to  Annul  Deed  made  by 
intestate  in  alleged  fraud  of  plaintiff,  pending  administration. 

Approved  in  Altgelt  v.  McManus,  30  Tex.  Civ.  386,  70  S.  W.  462, 
purchaser  at  sheriff's  sale  of  devisee's  interest  in  land  of  decedent 
may  sue,  in  district  court,  devisee  and  administrator  to  establish  title 
and  recover  rents  from  administrator  though  administration  pending; 
Crosson  v.  Dwyer,  9  Tex.  Civ.  487,  30  S.  W.  931,  district  court  has 
jurisdiction  in  suit  to  construe  a  will,  irrespective  of  existence  of 
a  trust;  Attridge  v.  Maxey,  15  Tex.  Civ.  135,  39  S.  W.  322,  district 
court  acquires  no  jurisdiction  by  appeal  from  probate  court  in  an 
action  to  subject  interest  of  heir  to  a  judgment  lien;  Miers  v. 
Betterton,  18  Tex.  Civ.  432,  45  S.  W.  431,  county  court  has  juris- 
diction to  compel  administrator  to  inventory  property  of  the  estate 
and  determine  title  to  the  property;  George  v.  Ryon,  94  Tex.  322, 
60  S.  W.  429,  1  Tex.  Ct.  Rep.  417,  district  court  has  jurisdiction 
after  claim  is  established  to  pass  upon  validity  of  deed  of  trust 
given  as  security. 

Husband  and  Wife  cannot  Alter  Legal  Order  of  Descent  by  con- 
tract made  in  contemplation  of  marriage,  and  certainly  not  by  post- 
nuptial contract. 

Approved  in  Madden  v.  Madden,  79  Tex.  601,  15  S.  W.  483,  a  mort- 
gage of  the  homestead  by  the  husband  to  the  wife  is  void.  See  note, 
24  Am.  St.  Rep.  664. 
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The  District  Court  has  Original  Jurisdiction  to  construe  a  clause 
in  a  will. 

See  notes,  129  Am.  St.  Bep.  82;  15  L.  E.  A.  (n.  s.)  601. 

Prohate  Court  has  No  Jurisdiction  to  determine  title. 

Approved  in  AUardjce  v.  Hambleton  (Tex.  Civ.),  68  S.  W.  836, 
denying  county  court's  jurisdiction,  sitting  in  probate,  to  determine 
claim  of  surviving  wife  that  realty  declared  by  husband's  will  to  be 
his  separate  estate  was  in  fact  his  separate  property. 

78  Tex.  670-671,  16  S.  W.  Ill,  JAMES  v.  BOBEBT8. 

Appeal  mnst  be  Dismissed  Where  Appeal  Bond  misdescribes  judg- 
ment. 

Cited  in  67  Am.  St.  Bep.  198,  note. 

Distinguished  in  Eusmierz  v.  Mahula  (Tex.  Civ.),  77  S.  W.  966, 
upholding  sufficiency  of  appeal  bond  giving  style,  number  and  date 
of  judgment,  though  it  describes  judgment  as  against  all  appellants 
for  one  hundred  dollars,  whereas  it  was  against  all  for  seventy-five 
dollars  and  against  one  alone  for  twenty-five  dollars,  and  provided 
that  portion  of  it  against  all  should  be  satisfied  by  return  of  property. 

78  Tex.  671-673,  15  S.  W.  Ill,  McMICHAEL  v.  JABVI& 

Holder  of  One  of  Several  Vendor's  Lien  Notes  assigned  by  holder 
of  others  gets  no  priority  of  lien  over  holder  of  others. 

Approved  in  Douglass  v.  Blount,  95  Tex.  381,  67  S.  W.  490,  68 
L.  B.  A.  699,  where  vendor  assigned  one  lien  note  to  person  who 
foreclosed  and  it  was  sold,  and  on  transfer  of  other  notes  limitations 
pleaded  to  action  by  purchaser  thereof,  who  thereupon  sought  to 
recover  land  by  virtue  of  vendor's  reserved  superior  title  and  ten- 
dered price  to  purchaser  at  foreclosure,  last  transferee  could  not 
rescind  for  nonpayment  of  own  note. 

78  Tto.  673-676,  15  8.  W.  161,  TILLMAN  v.  FLETCHEB. 

Where  Plea  is  Merely  Defective,  defect  cannot  be  taken  advantage 
of  by  objection  to  evidence  in  support  of  it. 

Approved  in  Lewis  v.  Taylor  (Tex.  Civ.),  24  S.  W.  93,  International 
etc.  B.  Co.  V.  Harris  (Tex.  Civ.),  65  S.  W.  886,  3  Tex.  Ct.  Rep.  685, 
Davie  v.  Griffith  (Tex.  Civ.),  33  S.  W.  391,  Avery  v.  Mansur  etc. 
Imp.  Co.  (Tex.  Civ.),'  37  S.  W.  467,  all  reaffirming  rule;  Ashcroft  v. 
Stephens,  16  Tex.  Civ.  345,  40  S.  W.  1038,  failure  of  defendant  to 
verify  a  plea  of  failure  of  consideration  is  waived  by  going  to  trial 
and  objection  to  evidence  will  not  be  sustained. 

78  Tez.  677,   15  8.  W.  217,  AMEBICAN  LEGION  OF  HONOB  v. 
BOWELL. 

Assignment  That  Judgment  is  Contrary  to  Law  and  not  supported 
by  evidence  is  too  general. 

Beaffirmed  in  Smith  v.  Huckaby,  4  Tex.  Civ.  80,  23  S.  W.  397; 
Watzlavzick  v.  Oppenheimer,  38  Tex.  Civ.  308,  85  S.  W.  856.  Approved 
in  Logan  v.  Lennix,  40  Tex.  Civ.  66,  88  S.  W.  367,  assignments  that 
court  erred  in  giving  plaintiff  nonsuit  and  entering  judgment  against 
plaintiff  is  too  general. 

78  Tex.  678^81,  15  8.  W.  112,  BABTH  v.  GBEEN. 

Admission  of  Incompetent  Testimony  in  Trial  before  court  without 
jury  is  harmless  error  where  his  findings  expressly  disregard  such 
testimony* 
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Cited  in  dissenting  opinion  in  Mutual  Life  Ins.  Co.  v.  Hajward, 
88  Tex.  327,  31  S.  W.  512,  majority  holding  supreme  court  will  not 
pass  on  question  of  facts. 

78  Tez.  682-685,  15  8.  W.  160,  JACOBS  v.  DAUGHEBTY. 

Where  Bond  Ezecnted  by  Defendants  in  distress  warrant  is  in- 
sufficient as  statutory  bond,  it  may  be  enforced  as  common-law  bond, 
with  obligors  liable  for  value  established  according  to  common-law 
rules. 

Reaffirmed  in  Bull  v.  Jones,  9  Tex.  Civ.  347,  29  S.  W.  804,  and 
Jacobs  V.  Shannon,  1  Tex.  Civ.  398,  399,  21  8.  W.  387.  Approved  in 
Hummel  v.  Del  Greco,  40  Tex.  Civ.  515,  90  S.  W.  341,  bond,  though 
not  statutory  bond,  is  good  as  common-law  bond  where  it  was  volun- 
tarily made  and  received  as  security  for  payment  of  legacy  and  in 
lieu  of  administration,  and  effected  purpose  for  which  it  was  exe- 
cuted; Bullock  V.  Traweek  (Tex.  Civ.),  20  S.  W.  725,  replevin  bond 
is  enforceable  as  common-law  obligation. 

Bond  Given  by  Defendants  in  Distress  Warrant,  conditioned  for  re- 
turn of  property  or  its  value  in  case  they  were  ''condemned"  in  suit, 
may  be  enforced  as  common-law  bond. 

Approved  in  Bemis  v.  Wells,  10  Tex.  Civ.  628,  31  S.  W.  828,  sure- 
ties on  sequestration  bond  are  liable,  even  though  writ  be  quashed. 

Failure  of  Justice  of  Peace  to  Issue  Citation  with  distress  warrant 
does  not  render  warrant  void  and  subject  to  collateral  attack. 

Approved  in  Burger  v.  Bhiney  (Tex.  Civ.),  42  S.  W.  592,  validity 
of  distress  warrant  cannot  be  impeached  in  subsequent  action  for 
d<amages;  Deware  v.  Wichita  etc.  Elevator  Co.,  17  Tex.  Civ.  398,  43 
S.  W.  1048,  property  attached  by  sheriff  already  in  his  hands  and  due 
return  made,  such  levy  is  not  subject  to  collateral  attack. 

78  Tez.  685-688,  16  8.  W.  163,  IVEY  ▼.  WILLIAMS. 

Where  Charge  Given  is  Correct  as  Legal  Proposition,  party  deem- 
ing more  specific  instruction  necessary  must  request  it. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Hendricks,  49  Tex.  Civ.  325, 
108  S.  W.  752,  and  Corley  v.  Anderson,  5  Tex.  Civ.  218,  23  8.  W.  841, 
both  reaffirming  rule. 

Court  must  Charge  Jury  upon  Legal  Effect  of  documentary  evi- 
dence. 

Approved  in  Wood  v.  Gulf  etc.  By.,  15  Tex.  Civ.  327,  40  8.  W. 
26,  when  all  evidence  on  an  issue  is  in  writing,  the  court  and  not 
the  jury  should  construe  it. 

Where  There  is  No  Evidence  of  Any  Title  except  that  claimed  by 
plaintiffs  and  defendants,  it  is  misleading  to  charge  jury  that  plain- 
tiff must  show  ''good  title,  superior  to  all  others,  not  only  against 
defendants,  but  against  all  other  parties." 

Approved  in  Whitaker  v.  Thayer,  38  Tex.  Civ.  539.  86  S.  W.  365, 
where  defendant  asserted  title  by  virtue  of  ten  years'  possession  and 
evidence  did  not  show  any  claim  or  title  in  any  other  person,  charge 
that  defendant's  possession  must  have  been  adverse  to  all  others  is 
misleading;  Wood  v.  Gulf  etc.  By.,  15  Tex.  Civ.  326,  40  S.  W.  26, 
charge  of  court  on  a  sound  proposition  on  hypothetical  state  of  facts, 
unsupported  by  evidence,  is  misleading  to  jury  and  error. 

Exceptions  Contained  in  Statement  of  Facts  approved  and  filed 
after  term  cannot  be  considered. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  McArthur,  31  Tex.  Civ.  208, 
72  S.  W.  78,  following  rule. 
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79  Tex.  1-5,  14  8.  W.  1044,  HOWARD  v.  STOBBLEFIELD. 

Under  Bovlsed  Statutes,  Article  3225,  limitation  commencing  to  run 
against  ancestor  during  his  lifetime  continues  against  his  minor  chil^ 
dren. 

Approved  in  Clifton  v.  Armstrong  (Tex.  Civ.)*  54  S.  W.  614,  limita- 
tion runs  from  possession  when  land  is  purchased  hy  husband  with 
community  funds  after  wife's  death. 

Iflsoance  of  Patent  to  Holder  of  Headright  Certificate  leaves  in  one 
to  whom  he  has  transferred  one-third  interest  only  equitable  right, 
to  which  claim  doctrine  of  stale  demand  applies. 

Reaffirmed  in  Rankin  v.  Busby  (Tex.  Civ.),  25  S.  W.  679,  680. 

Location  of  Headright  Certificate  by  Holder  and  taking  of  patent 
in  his  own  name  is  hostile  to  claim  of  transferee  of  part  interest,  and 
statute  runs  against  latter's  right  from  date  of  patent. 

Approved  in  Flash  v.  Hemdon  (Tex.  Civ.),  44  S.  W.  609,  reaffirming 
rule;  Meyer  v.  Hale  (Tex.  Civ.),  23  S.  W.  992,  transfer  of  certificate 
before  location  creates  equitable  title;  Culmell  v.  Barroum^  13  Tex. 
Civ.  463,  464,  465,  35  S.  W.  944,  945,  transferee  only  gets  equitable 
title,  but  if  land  is  conveyed  after  location,  subsequent  issuance  of 
patent  will  not  devest  purchaser  of  legal  title. 

Distinguished  in  Barroum  v.  Culmell,  90  Tex.  96,  37  S.  W.  314, 
reasoning  questioned  but  rule  approved. 

Miscellaneous.— Hall  v.  Reese,  24  Tex.  Civ.  229,  58  S.  W.  979,  tes- 
tator leaving  property  to  executor  in  trust  for  children,  such  executor 
may  partition  a  land  certificate. 

79  Tex.  5-13,  14  &  W.  840,  JUMBO  CATTLE  00.  ▼.  BACON. 

Repeal  of  Acta  of  1879  and  1881,  by  act  of  January  22,  1883,  did 
not  affect  right  to  complete  purchase  under  pending  application. 

Reaffirmed  in  Bacon  v.  State,  2  Tex.  Civ.  710,  21  S.  W.  153. 

Right  of  Pnrcbaser  to  Acquire  Land  by  Compliance  with  state  laws 
cannot  be  defeated  by  refusal  of  state  treasurer  to  receive  money. 

Approved  in  Bacon  v.  State,  2  Tex.  Civ.  712,  21  S.  W.  154,  reaffirm- 
ing rule;  Harper  v.  Terrell,  96  Tex.  480,  73  S.  W.  949,  commissioner 
may  not  cancel  sale  for  mistake  in  classification  of  lands;  Weber  v. 
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Bogan,  94  Tex.  67,  54  S.  W.  1018,  under  statute  providing  for  sale  of 
isolated  sections  of  school  lands,  when  sale  of  piece  declared  forfeited, 
it  was  unnecessary  to  place  land  on  market  again  before  it  could  bo 
resold;  Standifer  v.  Wilson,  93  Tex.  238,  54  S.  W.  901,  the  contract  is 
complete  upon  the  application,  cash  payment  and  survey;  Metzler  v. 
Johnson,  1  Tex.  Civ.  141,  20  S.  W.  1118,  commissioner  must  accept 
the  tender,  and  tender  coupled  with  possession  will  support  an  action 
of  trespass;  Watts  v.  Wheeler,  10  Tex.  Civ.  119,  30  S.  W.  298,  when 
the  statute  is  complied  with  commissioner  cannot  refuse  to  award 
land;  Texas  etc.  By.  v.  Sims  (Tex.  Civ.),  26  S.  W.  635,  federal 
judiciary  cannot  pass  laws  of  limitation;  Telfener  v.  Buss,  162  U.  S. 
183,  see  16  Sup.  Ct.  Bep.  700,  40  L.  935,  a  survey  not  actually  made  in 
the  field  but  copied  from  field-notes  on  file  is  not  a  compliance  with 
the  statute. 

After  Acceptance  of  Offer  Contained  In  Statute,  rights  thus  created 
cannot  be  affected  by  repeal;  aliter  if  repeal  is  before  acceptance. 

Approved  in  Houston  etc.  B.  B.  v.  State  (Tex.  Civ.),  62  S.  W.  116, 
2  Tex.  Ct.  Bep.  292,  filing  of  certificate  prior  to  reservation  of  land 
for  another  purchaser  is  superior,  although  not  surveyed  until  after; 
Houston  etc.  By.  Co.  v.  State  (Tex.  Civ.),  36  S.  W.  821,  by  merging 
railroad  cannot  acquire  land  where  section  is  in  force  forbidding 
donation  of  public  lands  to  railroad;  Houston  etc.  By.  v.  State,  24 
Tex.  Civ.  121,  56  S.  W.  £30,  right  to  acquire  cannot  be  affected  by 
subsequent  acts;  Telfener  v.  Buss,  145  U.  S.  533,  12  Sup.  Ct.  Bep. 
934,  36  L.  805,  the  right  to  carry  out  contract  could  not  be  devested 
by  subsequent  legislature,  and  is  a  right  that  can  be  assigned. 

Under  tbe  Acts  of  July  14,  1879,  and  March  11,  1881,  it  was  not 
necessary  to  the  validity  of  an  offer  to  purchase  under  the  said  acts 
a  number  of  sections  of  six  hundred  and  forty  acres  in  a  body  that 
the  land  sought  to  be  appropriated  should  be  described  section  by 
section. 

Approved  in  Baoul  v.  Terrell,  99  Tex.  160,  87  S.  W.  1146,  location  of 
railroad  land  certificates  constituted  appropriation  though  particular 
part  of  tract  covered  thereby  was  not  indicated. 

Miscellaneous.— Cited  in  Hall  v.  Bushing,  21  Tex.  Civ.  632,  54  S. 
W.  31. 

79  Tex.  13-23,  15  a  W.  214,  TEXAS  ETC.  BY.  v.  GEIGEB. 

Upon  Discharge  of  Beceiven,  Suit  for  Personal  Injuries  may  be 
continued  against  railway  company,  where  net  earnings  during  re- 
ceivership were  devoted  to  improvements. 

Approved  in  Boggs  v.  Brown,  82  Tex.  43,  17  S.  W.  830,  reaflSrming 
rule;  Missouri  etc.  By.  v.  Chilton,  7  Tex.  Civ.  193,  27  S.  W.  276,  when 
improvements  are  made  by  net  earning,  creditor  can  look  to  company; 
Missouri  etc.  By.  v.  Lacy,  13  Tex.  Civ.  397,  35  S.  W.  507,  company 
liable  to  extent  of  amount  expended  for  improvement.  See  note,  31 
Am.  St.  Bep.  374. 

Company  or  Becelyerslilp  Operating  Railway  should  be  held  re- 
sponsible as  fully  for  injury  resulting  from  defect  existing  when  com- 
pany or  receiver  took  possession  as  for  injury  from  defect  occurring 
under  management  of  either. 

Beaffirmed  in  Bonner  v.  Mayfield,  82  Tex.  235,  18  S.  W.  306.  Ap- 
proved in  Bobinson  v.  Mills,  25  Mont.  407,  65  Pac.  120,  receiver  of 
water  company  liable  for  negligent  filling  of  excavation  which  took 
place  before  receivership  began.    See  note,  15  L.  B.  A.  264. 
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Serruit  1b  Entitled  in  All  Oases  to  That  Degree  of  Care  from  master 
ordinarilj  due  to  servant,  and  is  entitled  to  recover  for  injuries  due 
to  defects  without  reference  to  time  master  has  been  in  possession. 

Approved  in  Galveston  etc.  By.  v.  Arispe,  5  Tex.  Civ.  615,  23  S. 
W.  929,  superintendent  or  train-dispatcher  represents  company  and  is 
not  a  fellow-servant. 

Bailroad  Company,  Whoee  Net  Profits  during  receivership  have 
been  devoted  to  improvements,  cannot  escape  liability  for  injury  dur- 
ing that  time   by  showing  that  receivers  had  not  had  time  to  repair. 

Approved  in  Texas  etc.  By.  v.  Barnhart,  5  Tex.  Civ.  605,  24  S.  W. 
331,  party  must  prove  net  earnings  were  applied  to  improvement. 

When  All  Facts  Bringing  About  or  Attending  Accident,  tending 
to  show  negligence  on  part  of  both  parties,  are  in  evidence  before 
jury,  propriety  of  giving  any  charge  upon  burden  of  proof  is  question- 
able. 

Approved  in  Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.),  26  S. 
W.  218,  reaffirming  rule;  International  etc.  Co.  v.  Tisdale,  39  Tex. 
Civ.  381,  87  8.  W.  1065,  burden  is  not  upon  plaintiff  to  prove  want 
of  contributory  negligence;  Gulf  etc.  By.  Co.  v.  Hill,  95  Tex.  637,  69 
S.  W.  139,  affirming  29  Tex.  Civ.  18,  70  S.  W.  107,  court  should  not 
have  instructed  that  defendant  must  establish  contributory  negligence 
by  preponderance  of  evidence;  Western  Union  Tel.  Co.  v.  Bennett,  1 
Tex.  Civ.  561,  21  S.  W.  700,  it  is  improper  to  charge  when  sufficient 
evidence  is  introduced  by  both  parties  to  discharge  burden  of  proof; 
Texas  etc.  B.  B.  v.  Syfan  (Tex.  Civ.),  43  S.  W.  554,  court  may  in- 
struct on  credibility  of  witness. 

Overruled  in  Moore  v.  Dunn,  16  Tex.  Civ.  377,  41  8.  W.  532,  court 
may  instruct  as  to  who  has  burden  of  proof. 

¥^ere  There  Is  Evidence  Tending  to  Show  Negligence  on  part  of 
plaintiff  suing  for  damages,  it  is  for  jury  to  determine  its  degree  as 
well  as  whether  it  contributed  to  injury. 

Beaffirmed  in  Houston  etc.  By.  v.  Dobson,  15  Tex.  Civ.  80,  38  S. 
W.  644,  and  Texas  etc.  By.  v.  Carr  (Tex.  Civ.),  42  S.  W.  127. 

Bailroad  Becelvers  are  not  "Servants  or  Agents"  of  railroad  within 
article  2899,  Be  vised  Statutes,  giving  right  of  action  for  negligently 
causing  death. 

Approved  in  Texas  etc.  By.  v.  Bledsoe,  2  Tex.  Civ.  89,  20  8.  W. 
1135,  receivers  are  representatives  of  the  court. 

Railroad  Operated  by  Company  or  Becelver  is  liable  for  injury  or 
death  of  employee  resuHing  from  defects  in  its  tracks  which  might 
have  been  obviated  by  exercise  of  ordinary  care. 

Approved  in  Johnson  v.  Gulf  etc.  By.,  2  Tex.  Civ.  142,  21  8.  W. 
275,  Texas  etc.  By.  v.  Edmonds  (Tex.  Civ.),  29  8.  W.  518,  reaffirming 
rule;  Onlf  etc.  By.  v.  Johnson,  1  Tex.  Civ.  106,  20  8.  W.  1125,  negli- 
gence of  company  to  keep  track  in  repair  renders  it  liable  to  employee 
injured. 

Judgment  for  Ten  Thousand  Dollars  In  Favor  of  Widow,  for  negli- 
gently causing  death  of  engineer  twenty-nine  years  old,  earning  one 
hundred  and  twenty-five  dollars  per  month  when  he  was  killed,  is  not 
excessive. 

Approved  in  Gulf  etc.  By.  v.  Johnson,  10  Tex.  Civ.  263,  31  S.  W. 
259,  instance  where  a  verdict  of  fourteen  thousand  five  hundred  dol- 
lars is  sustained* 
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79  Tex.  23-26,  16  &  W.  166,  11  L.  S.  A.  293,  EAST  TEXAS  FIBE  IKS. 
CO.  V.  OlaASEiE. 

Mortgage  upon  Propeity  Insured  "Conveys"  Interest  therein  within 
clause  in  policy  providing  for  forfeiture. 

Approved  in  Fire  Association  v.  Flournoy,  84  Tex.  Civ.  635,  31  Am. 
St.  Rep.  91,  19  S.  W.  794,  a  leaso  given  upon  property  with  clause  for 
selling  upon  payment  is  a  conditional  sale  and  a  void  policy;  Excelsior 
Foundry  Co.  v.  Western  Assurance  Co.,  135  Mich.  473,  98  N.  W.  11^ 
deposit  of  bill  of  sale  in  escrow  change  of  interest  invalidating  policy. 
See  notes,  38  L.  R.  A.  563;  11  L.  R.  A.  344. 

Criticised  in  Lampasas  Hotel  etc.  Co.  v.  Phoenix  Ins.  Co.  (Tex. 
Civ.),  38  S.  W.  363,  mortgage  placed  upon  real  estate  upon  which 
building  insured  is  situated  is  not  a  change  of  interest. 

Mortgage  by  Husband  Alone  Conveys  Interest  in  property  insured,, 
which  will  avoid  policy  notwithstanding  wife  has  not  released  dower 
interest. 

Approved  in  East  Texas  etc.  Ins.  Co.  v.  Clarke,  1  Tex.  Civ.  239, 
21  S.  W.  278,  mortgage  is  delivered  when  nothing  more  remains  by 
grantee. 

79  Tex.  26-28,  14  S.  W.  785,  MISSOURI  ETC.  BY.  CO.  v.  CHINA 
MFO.  CO. 

Carrier  Whose  Contract  is  not  Governed  by  Laws  of  Texas  may 
stipulate  against  loss  by  fire,  and  Texas  courts  will  uphold  such  stipu- 
lation when  read  .with  condition  which  law  attaches,  that  loss  be  not 
result  of  carrier's  negligence. 

Approved  in  Texas  etc.  Ry.  v.  Richmond  (Tex.  Civ.),  61  S,  W.  411, 
reaffirming  rule;  Missouri  Pac.  Ry.  v.  Sherwood,  84  Tex.  133,  19  S.  W. 
458,  17  L.  R.  A.  643,  domestic  companies  cannot  limit  their  liability; 
Mexican  Nat.  Ry.  v.  Ware  (Tex.  Civ.),  60  S.  W.  344,  1  Tex.  Ct.  Rep. 
391,  if  the  contract  of  carrying  be  interstate,  liability  can  be  limited; 
Pacific  Express  Co.  v.  Foley,  46  Kan.  476,  26  Pac.  672,  12  L.  R.  A.  799, 
carrier  may  limit  liability  to  an  amount  unless  true  value  is  given. 
See  note,  26  Am.  St.  Rep.  120. 

Distinguished  in  Gulf  etc.  Ry.  Co.  v.  Darby,  28  Tex.  Civ.  231,  67 
S.  W.  130,  carrier  not  liable  for  conversion  where  delayed  shipment 
destroyed  by  act  of  God. 

Carrier  has  Burden  of  Proving  Tliat  Loss  was  within  exceptions,, 
and  of  negativing  negligence. 

Approved  in  St.  Louis  etc.  Ry.  v.  Parmer  (Tex.  Civ.),  30  S.  W. 
1110,  Galveston  etc.  Ry.  v.  Efron  (Tex.  Civ.),  38  8.  W.  639,  Southern 
Pac.  Co.  V.  Phillipson  (Tex.  Civ.),  39  S.  W.  959,  Houston  etc.  Ry.  v. 
Bath,  17  Tex.  Civ.  710,  44  S.  W.  602,  Texas  etc.  Ry.  v.  Richmond,  94 
Tex.  573,  63  S.  W.  621,  2  Tex.  Ct.  Rep.  894,  Louisville  etc.  Ry.  v. 
Nicholai,  4  Ind.  Ap.  127,  51  Am.  St.  Rep.  212,  30  N.  E.  427,  and 
Atchison  etc.  R.  R.  v.  Lawler,  40  Neb.  380,  58  N.  W.  976,  all  re- 
affirming rule;  Texas  etc.  Ry.  Co.  v.  Dishman,  38  Tex.  Civ.  278,  85 
S.  W.  320,  burden  on  carrier  to  prove  horses  not  damaged  through  its 
negligence  though  shippers  accompanied  them  on  train;  Bibb  v.  Mis- 
souri etc.  Ry.  Co.,  37  Tex.  Civ.  511,  84  S.  W.  664,  connecting  carrier 
delivering  damaged  goods  to  consignee  must  prove  that  damage  oc- 
curred before  he  received  goods;  Denison  etc.  Ry.  Co.  v.  Foster,  28 
Tex.  Civ.  581,  68  S.  W.  301,  burden  on  railroad  to  show  defect  in 
bridge  arose  from  removal  of  plank  by  third  person;  Missouri  Pac. 
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By.  V.  Scott,  4  Tex.  Civ.  78,  26  S.  W.  240,  inference  of  negligence  at- 
taches to  company. 

Distinguished  in  Bibb  v.  Miesouri  etc.  Ry.  Co.  (Tex.  Civ.),  84  S.  W. 
€64,  charge  that  connecting  carrier  delivering  to  consignee  is  prima 
facie  liable  for  deficiency  in  quantity  should  not  be  given  where 
there  is  evidence  tending  to  rebut  presumption. 

79  Tex.  29-33,  16  8.  W.  167,  CABTEB  ▼.  BUSH. 

GaxQiBliee  Who  Holds  Propeity  for  Satisfaction  of  Lien  cannot  be 
required  to  deliver  it  to  constable  or  sheriff  until  lien  is  satisfied. 

Approved  in  McClellan  v.  Eouth,  15  Tex.  Civ.  345,  39  S.  W.  608, 
and  Simon  v.  Ash,  1  Tex.  Civ.  210,  20  S.  W.  722,  garnishee  comes 
in  only  after  trust  is  satisfied. 

Questioned  in  Medley  v.  American  Badiator  Co.,  27  Tex.  Civ.  389, 
66  S.  W.  89,  3  Tex.  Ct.  Bep.  547,  holding  balance  due  on  uncompleted 
building  contract  not  subject  to  garnishment.  See  note^  59  L.  B.  A. 
373. 

79  Tex.  33-39,  15  B,  W.  164,  McOABTY  v.  OUIP  ETC.  BY.  00. 

Contract  Umiting  Liability  of  Carrier  to  Injuries  upon,  its  own 
line  is  valid. 

Cited  in  note,  31  Am.  St.  Bep.  59. 

Bailway  Station  Agent  may  Bind  Company  to  furnish  freight-cars 
at  named  place  and  day,  notwithstanding  such  power  may  not  have 
been  expressly  conferred  upon  him. 

Approved  in  Gulf  etc.  By.  Co.  v.  House,  40  Tex.  Civ.  109,  88  S.  W. 
1112,  Gulf  etc.  By.  Co.  v.  Irvine  (Tex.  Civ.),  73  S.  W.  541,  Gulf  etc. 
Ry.  V.  Hume,  87  Tex.  219,  27  S.  W.  112,  Gulf  etc.  By.  v.  Wright,  1 
Tex.  Civ.  405,  21  S.  W.  81,  and  Gulf  etc.  By.  v.  Hodge,  10  Tex.  Civ. 
547,  30  S.  W.  830,  all  reaffirming  rule;  Western  Union  Tel.  Co.  v. 
Arwine,  3  Tex.  Civ.  157,  22  S.  W.  105,  evidence  not  admissible  to  show 
regulation  of  telegraph  company  to  agent;  San  Antonio  etc.  By.  Co.  v. 
Timon,  45  Tex.  Civ.  48,  99  S.  W.  419,  applying  rule  to  oral  contract 
of  railroad  agent  to  furnish  cattle  cars  on  specified  day;  Nichols  v. 
Oregon  etc.  B.  Co.,  24  Utah,  90,  91  Am.  St.  Bep.  778,  66  Pac.  771, 
station  agent  may  bind  railroad  to  furnish  certain  variety  of  cars 
belonging  to  £.nother  line. 

Distinguished  in  Gulf  etc.  By.  Co.  v.  Jackson,  99  Tex.  346,  89  S.  W. 
969,  local  agent  has  no  authority  to  stipulate  for  delivery  beyond  com- 
pany's line,  at  time  certain  and  in  unmixed  train. 

Shipper  Desiring  to  Becover  Penalty  for  Carrier's  Failure  to  fur- 
nish cars  must  comply  strictly  with  law;  but  if  he  desires  only  to 
recover  for  breach  of  contract,  he  need  only  show  valid  contract, 
breach  and  extent  of  injury. 

Reaffirmed  in  Gulf  etc.  By.  v.  McCarty,  82  Tex.  611,  18  S.  W.  716. 
See  note,  43  L.  B.  A.  229. 

Stipulation  In  BUI  of  Lading  That  Suit  for  Damages  be  filed  within 
forty  days  after  right  of  action  accrues  is  valid,  and  failure  to  so 
bring  suit  should  be  charged  as  defined,  unless  excused  for  some  rea- 
son. 

Reaffirmed  in  Gulf  etc.  By.  v.  White  (Tex.  .Civ.),  32  8.  W.  323. 

Limitation  in  Contract  of  Shipment  does  not  apply  to  breach  of 
parol  agreement  to  furnish  cars. 
See  note,  88  Am.  St.  Bep.  120. 
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79  Tex.  39^1,  14  S.  W.  891,  HENDERSON  v.  IJINDA. 

EYidence  Held  Ixunilllcient  to  Show  Payment  of  amount  admittedlj 
correct. 

Approved  in  Morrow  v.  Butler,  4  Tex.  Ap.  Civ.  469,  burden  of  proof 
of  payment  is  on  defendant  pleading  it;  May  v.  Behrends  (Tex.  Civ.), 
50  S.  W.  413,  in  action  for  price  of  goods,  defendant  pleadin^^  pay- 
ment, burden  of  proof  is  on  him. 

79  Tex.  41-48,  14  S.  W.  1037,  PATTEN  v.  BELO.  . 

Pabllcation  of  Truth  is  Complete  Defense  to  suit  for  libel. 

Reaffirmed  in  Nettles  v.  Somervell,  6  Tex.  Civ.  631,  25  S.  W.  659. 

Honest  Belief  in  Truth  of  Charge  is  no  justification;  but  defend- 
ant may  show  in  mitigation  facts  not  amounting  to  actual  proof  but 
which  show  ground  of  suspicion. 

Approved  in  Mitchell  v.  Spradley,  23  Tex.  Civ.  45,  56  S.  W.  136, 
where  language  is  libelous  per  se,  it  is  error  to  submit  to  jury  ques- 
tion of  what  was  intended  by  it. 

79  Tex.  48-53,  15  S.  W.  170,  EVANS  V.  FOSTEB. 

Defendant  in  Trespass  to  Try  Title  Claiming  under  common  source 
with  plaintiff  cannot  attack  chain  of  title  between  such  common 
source  and  sovereignty  of  soil. 

Approved  in  Wichita  Land  etc.  Co.  v.  Ward,  1  Tex.  Civ.  313,  21  S. 
W.  131,  defendant  cannot  object  to  admissibility  of  deed  through 
which  both  parties  claim. 

Adverse  Possession  Without  Color  of  Title  can  bar  recovery  only 
to  extent  of  land  actually  occupied. 

Reaffirmed  in  Freedman  v.  Bonner  (Tex.  Civ.),  40  S.  W.  49,  and 
Zimmerman  v.  Kennedy  (Tex.  Civ.),  52  S.  W.  642.  See  note,  15  L. 
R.  A.  (n.  e.)  1233,  1247. 

Words  'Tossessed"  and  ''Occnpied,"  as  used  in  law  of  adverse  pos- 
session, are  synonymous. 

See  note,  15  L.  R.  A.  (n.  s.)  1185. 

Miscellaneous. — Hendricks  v.  Huffmeyer  (Tex.  Civ.),  27  S.  W,  778, 
holding  that  in  trespass  to  try  title  an  abstract  may  be  filed. 

79  Tex.  53-58,  15  S.  W.  113,  EDDY  V.  BIDEB. 

Railroad  Company  may  Make  Reasonable  Rules  and  regulations  for 
conduct  of  its  business,  but  if  made  and  enforced  in  violation  of 
law,  it  will  be  liable  to  persons  injured  thereby. 

Approved  in  Mahoney  v.  Detroit  St.  Ry.,  93  Mich.  614,  32  Am.  St. 
Rep.  529,  53  N.  W.  793,  18  L.  R.  A.  335,  passenger  must  produce 
evidence  that  he  had  paid  fare;  conductor  need  not  take  his  state- 
ment. 

While  Railroad  Company  may  Stiiral&te  that  passengers  shall  pur- 
chase tickets  before  entering  cars,  or  be  charged  higher  rate  than 
three  cents  per  mile,  if  no  opportunity  is  afforded  to  purchase  ticket, 
passenger  is  entitled  to  lower  rate. 

Approved  in  Eddy  v.  Rowell  (Tex.  Civ.),  26  S.  W.  876,  company 
bound  to  carry  passenger  who  tenders  fare  when  ticket  office  was 
not  open. 

• 

79  Tex.  58-63,  15  S.  W.  168,  BROWN  V.  THOMPSON. 

Holders  of  Negotiable  Accommodation  Note  taken  as  security  for 
pre-existing  debt  before  maturity  and  without  notice  of  any  defects 
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are  not  affected  hy  failure  of  consideration  or  misappropriation  by 
accommodation  holders. 

Approved  in  Luter  v.  Boberts  (Tex.  Civ.),  39  S.  W.  1002,  and  Alex- 
ander V.  Lebanon  Bank,  19  Tex.  Civ.  624,  47  S.  W.  842,  reaffirming 
rule;  Watzlauzick  v.  Oppenheimer,  38  Tex.  Civ.  309,  85  S.  W.  856, 
bona  fide  purchaser  of  note  not  affected  by  fraud  as  between  original 
parties;  Claflin  v.  Harrington,  23  Tex.  Civ.  349,  56  S.  W.  372,  and 
Bruce  V.  First  Nat.  Bank,  25  Tex.  Civ.  299,  60  S.  W.  1008,  both  hold- 
ing negotiable  note  taken  in  due  course  of  trade  before  maturity  as 
collateral  security  is  not  thereby  subject  to  defense. 

Vendor's  Iilen  Note  Expressly  Beserving  Lien  for  fixed  sum  upon 
land  accurately  described  is  entitled  to  registration,  and  if  so  regis- 
tered is  notice  to  subsequent  purchasers  and  encumbrancers. 

Approved  in  Moran  v.  Wheeler,  87  Tex.  183,  27  S.  W.  55,  reaffirm- 
ing rule;  Moran  v.  Wheeler  (Tex.  Civ.),  26  S.  W.  299,  an  assignment 
of  note  with  a  lien  is  an  equitable  assignment  and  entitled  to  regis- 
tration. 

In  Suit  to  ZSnforce  Note  Against  Land,  plaintiff  is  entitled  to  cause 
holder  of  superior  lien  under  recorded  note  to  disclose  any  other 
security  he  may  have  for  his  debt  and  to  exhaust  such  security. 

Reaffirmed  in  Willis  v.  Holland,  13  Tex.  Civ.  693,  36  S.  W.  331; 
Ohio  Cultivator  Co.  v.  People's  Nat.  Bank,  22  Tex.  Civ.  653,  55  S.  W. 
771.  Approved  in  La  Moyne  v.  State,  53  Tex.  Cr.  229,  111  S.  W. 
953,  applying  doctrine  of  marshaling  assets  in  prosecution  for 
swindling. 

Bank  and  Its  President  axe  Separate  and  Distinct,  and  bank  when 
sued  cannot  be  charged  with  president's  equivocations  wh«n  testify- 
ing as  to  bank's  affairs. 

Approved  in  Gulf  etc.  By.  v.  Nelson,  5  Tex.  Civ.  390,  24  S.  W. 
589,  deposition  of  president  of  a  corporation  cannot  be  taken  ex 
parte  to  bind  corporation. 

79  T^x.  63-64,  15  8.  W.  98,  STATE  ▼.  TOWN  OF  BAIBD. 

Incorporation  Need  not  be  Oonfined  to  Town  as  laid  off  in  blocks 
and  lots;  it  may  embrace  contiguous  territory  whose  residents  attend 
church  and  send  children  to  school  in  town. 

Approved  in  Ferguson  v.  Snohomish,  8  Wash.  672,  36  Pae.  971,  24 
L.  B.  A.  795,  question  of  boundaries  may  be  determined  by  vote  of 
people. 

That  Small  Amount  of  Agricultural  Land  is  included  in  lines  of 
town  in  order  to  embrace  assemblages  of  buildings  actually  consti- 
tuting town  will  not  vitiate  organization. 

Reaffirmed  in  McClesky  v.  State,  4  Tex.  Civ.  323,  23  S.  W.  518, 
Copeland  v.  St.  Joseph,  126  Mo.  433,  29  S.  W.  285,  and  State  v. 
Peterson  (Tex.  Civ.),  29  S.  W.  416.  Approved  in  Thompson  v.  State, 
23  Tex.  Civ.  373,  56  S.  W.  605,  incorporation  of  town  of  over  one 
thousand  souls  with  area  of  eleven  hundred  and  seven  acres  not 
void  because  four  hundred  acres  used  for  agriculture,  where  they 
are  suitable  for  town  purposes,  and  town  is  growing  one. 

Miscited  in  Ferguson  v.  Snohomish,  8  Wash.  673,  36  Pac.  971,  24 
L.  B.  A.  795,  that  taxation  shall  be  uniform  within  the  jurisdiction 
of  body  levying. 
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79  Tex.  65-67,  15  S.  W.  219,  "WHSTEBN  UNION  TEL.  CO.  ▼. 
CULBEESGN. 

Stipulation  in  Telegraph  Company's  Contract  that  claim  for  dam- 
ages must  be  presented  in  writing  within  thirty  days  is  reasonable 
and  valid. 

Approved  in  Western  Union  Tel.  Co.  v.  Phillips  (Tex.  Civ.),  30  S. 
W.  495,  Western  Union  Tel.  Co.  v.  Vanway  (Tex.  Civ.),  54  S.  W.  415, 
and  Lester  v.  Western  Union  Tel.  Co.,  84  Tex.  314,  19  S.  W.  256, 
period  of  sixty  days  is  reasonable;  Western  Union  Tel.  Co.  v.  Phil- 
lips, 2  Tex.  Civ.  613,  21  S.  W.  640,  period  of  limitation  only  com- 
mences from  time  of  discovery  of  claim;  Western  Union  Tel.  Co.  v. 
Piner,  9  Tex.  Civ.  155,  29  S.  W.  67,  company  may  limit  time  for 
presentation  of  claim;  Western  etc.  Tel.  Co.  v.  McCoy  (Tex.  Civ.), 
31  S.  W.  211,  sender  bound  by  stipulation  unless  he  can  show  fraud, 
mistake,  or  accident.    See  notes,  26  Am.  St.  Rep.  35;  13  L.  K.  A.  511. 

Wliere  Sender  Writes  Message  on  Night  Service  form,  agreement 
with  agent  that  it  was  not  to  be  sent  until  next  morning  does  not 
change  contract  printed  on  form  used,  giving  sender  benefit  of  time 
limit  on  day  service  form. 

Cited  in  note,  61  Am.  St.  Rep.  215,  216. 

79  Tex.  78-85,  23  Am.  St.  Eep.  308,  15  S.  W.  264,  11  L.  B.  A.  385, 
TEXAS  ETC.  EY.  v.  MILLEB. 

Bailway  Company  Whose  Net  Earnings  during  receivership  have 
been  devoted  to  improvements  is  liable  for  personal  injuries  re- 
ceived during  that  time. 

Reaffirmed  in  Boggs  v.  Brown,  82  Tex.  43,  17  S.  W.  830;  Missouri 
etc.  Ry.  V.  Chilton,  7  Tex.  Civ.  193,  27  S.  W.  276;  Texas  etc.  Ry.  v. 
Sims  (Tex.  Civ.),  26  S.  W.  635.  See  notes,  29  Am.  St.  Rep.  678;  2 
L.  R.  A.  (n.  s.)  1049. 

Passenger's  Carrier  is  Chargeable  With  Highest  Degree  of  care  only 
as  to  those  means  and  measures  of  safety  which  passenger  must 
trust  wholly  to  carrier. 

Approved  in  Galveston  etc.  Ry.  v.  Morrison,  46  Tex.  Civ.  188,  102 
S.  W.  144,  Galveston  etc.  Ry.  v.  Wesch  (Tex.  Civ.),  21  S.  W.  1014, 
Atchison  etc.  R.  R.  v.  Worley  (Tex.  Civ.),  25  S.  W.  480,  and  Fort 
Worth  etc.  Ry.  v.  Enos  (Tex.  Civ.),  50  S.  W.  597,  all  reaffirming 
rule;  San  Antonio  Street  Ry.  v.  Muth,  7  Tex.  Civ.  451,  27  S.  W. 
756,  applying  rule  to  street  railway  company. 

Distinguished  in  Denison  etc.  Ry.  Co.  v.  Freeman,  38  Tex.  Civ. 
154,  85  S.  W.  56,  street  railway  liable  where  frightened  passenger 
injured  himself  in  escaping  from  car  struck  by  falling  poles. 

Transit  cannot  be  Considered  aa  Ended  until  passenger  has  left 
car;  accordingly,  carrier's  duty  continues  until  passenger  alights. 

Reaffirmed  in  St.  Louis  etc.  Ry.  v.  Finley,  79  Tex.  88,  15  S.  W. 
267;  Houston  etc.  Ry.  v.  Dotson,  15  Tex.  Civ.  80,  38  S.  W.  644; 
Galveston  etc.  Ry.  v.  Morris  (Tex.  Civ.),  60  S.  W.  816,  1  Tex.  Ct. 
Rep.  461.  Approved  in  Chicago  etc.  Ry.  Co.  v.  Armes,  32  Tex.  Civ. 
38,  74  S.  W.  80,  and  St.  Louis  etc.  Ry.  Co.  v.  Harrison,  32  Tex. 
Civ.  370,  73  S.  W.  39,  both  holding  railroad  must  give  passenger 
reasonable  time  to  alight;  Chicago  etc.  Ry.  v.  Wimmer,  72  Kan.  572, 
84  Pac.  380,  4  L.  R.  A.  (n.  s.)  140,  whether  one  minute  was  sufficient 
time  for  passenger  to  leave  train,  question  for  jury.  See  notes, 
29  Am.  St.  Rep.  382;  30  Am.  St.  Rep.  79;  54  Am.  St.  Rep.  437. 
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Eefcsal  to  Cliarga  to  Effect  Tliat  There  is  No  Evidence  tending  to 
show  given  state  of  facts  is  not  ground  for  reversal. 

Approved  in  Merzbacher  v.  State  (Tex.  Civ.),  36  S.  W.  309,  when 
case  is  submitted  on  special  issues,  court  should  charge  on  all,  and 
not  assume  that  a  particular  issuable  fact  has  not  been  established. 

It  is  for  Jury  to  Determine  Whether  Duty  of  Carrier  extended  in 
particular  case  to  assist  woman  laden  with  packages  to  alight  from 
train. 

Beaffirmed  in  Western  Union  Tel.  Co.  v.  Rosentreter,  80  Tex.  416, 
tee  16  S.  W.  28;  Missouri  etc.  Ry.  Co.  v.  Wolf,  40  Tex.  Civ.  384,  89 
S.  W.  780;  Missouri  etc.  Ry.  Co.  v.  Buchanan,  31  Tex.  Civ.  210,  72 
S.  W.  97.  Approved  in  dissenting  opinion  in  Chicago  etc.  Ry.  Co. 
V.  Langston,  19  Tex.  Civ.  580,  47  S.  W.  1034,  upholding  admission 
of  evidence  that  railway  employees  did  not  offer  to  assist  plaintiff  in 
boarding  train  where  plaintiff's  theory  was  that  platform  not  lighted 
and  train  only  stopped  few  seconds.  See  notes,  21  L.  B.  A.  363; 
13  L.  B.  A.  95. 

Whether  General  Verdict  shall  be  Taken  or  One  in  answer  to  spe- 
cial issues  is  discretionary  with  lower  court;  only  clearly  proved 
abuse  of  discretion  warrants  reversal. 

Approved  in  Texas  Loan  Agency  v.  Fleming,  18  Tex.  Civ.  671,  46 
S.  W.  65,  and  Galveston  etc.  Ry.  Co.  v.  Jackson,  92  Tex.  641,  50  S. 
W.  1013,  both  following  rule;  Worsham  v.  Vignal,  14  Tex.  Civ.  334, 
37  8.  W.  21,  it  is  discretionary  with  trial  court  whether  to  submit 
case  on  special  issues;  Atchison  etc.  B.  B.  v.  Lawler,  40  Neb.  367,  58 
N.  W.  972,  when  the  word  "may"  is  used  in  the  statute,  it  is  discre- 
tionary whether  or  not  the  judge  submits  special  findings. 

If  Special  Issues  are  Submitted,  they  should  be  such  that,  upon 
proper  answers,  court  could  properly  render  judgment. 

Approved  in  Worsham  v.  Vignal,  14  Tex.  Civ.  334,  37  S.  W.  21,  in- 
stance of  that  which  is  not  sufficient  to  authorize  a  proper  judgment. 

Where  Plaintiff  in  Personal  Injury  Case  joins  conductor  as  party 
defendant  with  railway  company,  he  may  dismiss  as  to  conductor  at 
any  time  before  jury  retires. 

See  note,  72  Am.  St.  Bep.  206. 

79  Tex.  85-89,  15  S.  W.  266,  ST.  LOUIS  ETC.  E.  B.  V.  FINLET. 

Ordinary  Care  is  Care  That  Person  of  Ordinary  Prudence  would  ex- 
ercise under  same  circumstances. 

Approved  in  Dallas  Traction  By.  v.  Bandolph,  8  Tex.  Civ.  216,  see 
27  S.  W.  926,  St.  Louis  etc.  By.  v.  Bice,  9  Tex.  Civ.  511,  29  S.  W 
525,  Houston  etc.  B.  R.  v.  Sgalinski,  19  Tex.  Civ.  108,  46  S.  W.  113 
Houston  etc.  Ry.  v.  Milan  (Tex.  Civ.),  58  S.  W.  737,  1  Tex.  Ct.  Rep 
59,  Pecos  etc.  Ry.  v.  Reveley,  24  Tex.  Civ.  294,  58  S.  W.  845,  1  Tex 
Ct.  Rep.  42,  O'Connor  v.  Cook  (Tex.  Civ.),  26  S.  W.  1114,  and  Galves 
ton  etc.  By.  v.  Williams,  26  Tex.  Civ.  155,  62  S.  W.  810,  2  Tex.  Ct 
Rep.  426,  all  reaffirming  rule;  St.  Louis  etc.  By.  Co.  v.  Brown,  30  Tex 
Civ.  59,  69  S.  W.  1011,  "reasonably"  equivalent  to  "ordinarily"  pru 
dent  person;  Galveston  etc.  By.  v.  Wesch  (Tex.  Civ.),  21  S.  W.  1014 
court  must  not  place  extraordinary  care  upon  company;  Texas  etc 
R.  B.  V.  Black  (Tex.  Civ.),  44  S.  W.  675,  neglect  to  use  words  "pru 
dent  person"  in  charge  is  not  error.  See  notes,  23  Am.  St.  Bep.  315 
23  Am.   St.  Bep.   516. 

Transit  cannot  he  Considered  as  Ended  until  passenger  has  left 
€arj  accordingly,  carrier's  duty  continues  until  that  time. 
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Approved  in  Houston  etc.  Ry.  v.  Dot  son,  15  Tex.  Civ.  80,  38  S.  W. 
644,  reaflarming  rule;  Fort  Worth  etc.  Ry.  v.  Kennedy,  12  T^x.  Civ. 
656,  35  S.  W.  336,  company  must  furnish  suitable  appliance  to  enable 
passengers  to  alight;  Maxwell  v.  Fresno  City  Ry.  Co.,  4  Cal.  Ap. 
747,  89  Pac.  367,  where  passenger  was  injured  by  stepping  off  into 
depression;  Topp  v.  United  Railways  etc.  Co.,  99  Md,  638,  59  Atl.  54, 
where  street-car  failed  to  stop  at  platform;  Brooks  v.  Philadelphia 
etc.  Ry.  Co.,  218  Pa.  4,  66  Atl.  873,  applying  rule  where  train  did  not 
stop  at  platform. 

Whether  Carrier  has  Exercised  Due  Oare  in  providing  means  for 
passengers  to  alight  is  question  for  jury. 

Reaffirmed  in  Chicago  etc.  Ry.  v.  Langston^  19  Tex.  Civ.  580,  47 
S.  W.  1034.    See  note,  8  L.  R.  A.  (n.  s.)  301. 

Carrier  Does  not  Owe  to  Every  Passenger  precisely  same  care,  re- 
gardless of  age,  sex,  or  bodily  infirmity,  biit  degree  of  care  required 
is  same. 

Approved  in  Chicago  etc.  Ry.  v.  Boyles,  11  Tex.  Civ.  525,  33  S.  W. 
249,  promise  of  conductor  to  awaken  passenger  is  a  personal  promise, 
unless  age,  sex  or  bodily  infirmity  exists.  See  note,  17  L.  R.  A. 
(n.  s.)  101. 

Railroad  Owes  Passenger  Attempting  to  Alight  duty  of  exercising 
highest  degree  of  care. 

Approved  in  Galveston  etc,  Ry.  Co.  v.  Morrison,  46  Tex.  Civ.  188, 
102  S.  W.  144,  following  rule;  Gilmore  v.  Houston  Electric  Co.,  46 
Tex.  Civ.  317,  102  S.  W.  169,  upholding  instruction  that  carrier  is 
not  insurer  of  safety  of  passengers,  but  must  exercise  toward  them 
such  high  degree  of  care  as  a  highly  prudent  person  would  exercise 
under  same  circumstances. 

Miscellaneous. — Cited  in  Worsham  v.  Vignal,  14  Tex.  Civ.  334,  37 
S.  W.  21,  holding  that  it  is  discretionary  with  trial  court  whether 
case  is  submitted  upon  special  issues;  Worsham  v.  Vignal,  14  Tex. 
Civ.  334,  37  S.  W.  21,  instance  of  what  shall  be  embraced  in  a  special 
issue. 

79  Tex.   89-95,  14   8.  W.  913,    10   L.  E.  A.   419,  GULF   ETC.  RY.  v. 
GATEWOOD. 

Carrier  may  Stipulate  in  Bill  of  Lading  that  suit  for  damages  for 
loss  or  injury  to  freight  be  brought  within  forty  days;  such  stipu- 
lation binds  shipper  who  shows  no  excuse  for  delay. 

Approved  in  Galveston  etc.  Ry.  v.  Silegman  (Tex.  Civ.),  23  S.  W. 
301,  and  Gulf  etc.  Ry.  v.  Brown  (Tex.  Civ.),  24  S.  W.  918,  reaffirming 
rule;  Gulf  etc.  Ry.  v.  White  (Tex.  Civ.),  32  S.  W.  323,  stipulation 
was  good  at  time  of  execution  of  contract,  but  since  prohibited  by 
statute.     See  notes,  88  Am.  St.  Rep.  113;  63  L.  R.  A.  206. 

Defendant  is  Estopped  from  Invoking  Limitation  where  he  leads 
shipper  to  believe  claim  will  be  settled  without  suit. 
See  notes,  88  Am.  St.  Rep.  118;  12  L.  R.  A.  800. 

Existence  of  Strike  Among  Railroad  Employees,  obstructing  opera- 
tion of  road,  excuses  delay  in  carrying  freight,  caused  by  such  strike. 
See  note,  24  L.  R.  A.  597. 

79  Tex.  99-104,  14  S.  W.  1051,  OPPENHEIMER  v.  FRITTER. 

Renting  of  Storehouse  from  Year  to  Year  constitutes  abandon- 
ment of  it  as  homestead. 
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Approved  in  Ford  t.  Fosgard  (Tex.  Civ.),  25  S.  W.  448,  the  non- 
vse  of  a  business  homestead  with  intention  of  not  opening  again  is 
a  complete  abandonment. 

McDB  Use  of  BentB  to  Support  Family  will  not  create  or  maintain 
homestead  right. 

Reaffirmed  in  Wurzbaeh  ▼.  Menger,  27  Tex.  Civ.  293,  65  S.  W. 
6S1,  3  Tex.  Ct.  Bep.  786. 

Bentiiig  of  Bnilding  in  Large  Indosnre,  while  it  operates  as  aban- 
donment of  bnilding  as  homestead,  does  not  affect  character  of  rest 
of  inclosure,  if  it  is  used  in  connection  with  claimant's  residence 
as  horse  and  wood  yard. 

Reaffirmed  in  Hendrick  v.  Hendrick,  13  Tex.  Civ.  53,  34  S.  W.  806. 

79  Tex.  104-116,  23  Am.  St.  Bep.  316,  14  S.  W.  918,  TATLOB  ETC. 
BY.  ▼.  TATLOB. 

In  Suit  for  Damages  Arising  from  Bailway  Wreck,  evidence  is 
admissible  to  prove  condition  of  track  immediately  before  and  at 
time  of  injury,  at  other  places  on  road. 

Approved  in  Helton  v.  Turner  (Tex.  Civ.),  27  S.  W.  833,  reaffirm- 
ing rule;  Gulf  etc.  By.  v.  Bowland,  82  Tex.  170,  18  S.  W.  97,  evidence 
of  other  sets  are  admissible  to  show  knowledge;  Texas  Trunk  By. 
V.  Johnson,  86  Tex.  424,  25  S.  W.  418,  evidence  of  unsafe  condition 
of  a  railroad  track  may  be  shown.  See  notes,  24  Am.  St.  Bep.  772; 
25  Am.  St.  Bep.  57. 

Bailway  Employee  Does  not  Assume  Bisks  from  defects  in  road- 
bed or  track  which  render  his  employment  more  hazardous  than  is 
reasonable. 

Approved  in  Texas  etc.  By.  v.  McClane,  24  Tex.  Civ.  322,  62  S.  W. 
566,  1  Tex.  Ct.  Bep.  303,  reaffirming  rule;  Fort  Worth  etc.  By.  v. 
Wilson,  3  Tex.  Civ.  587,  24  S.  W.  688,  employee  only  assumes  risks 
whieb  are  patent.  See  notes,  40  Am.  St.  Bep.  372;  103  Am.  St.  Bep. 
190. 

Employee,  Knowing  of  Defects  in  Track  which  caused  his  injury, 
assumes  risk,  but  he  is  not  bound  to  exercise  care  in  knowing  fact 
unless  it  is  in  line  of  his  duty. 

Beaffirmed  in  Gulf  etc.  By.  v.  Warner,  22  Tex.  Civ.  171,  54  S.  W. 
1066.  Approved  in  Direct  Nav.  Co.  v.  Anderson,  29  Tex.  Civ.  66,  69 
S.  W.  175,  deckhand  employed  to  keep  deck  clear  assumed  risk  of 
stepping  on  pipe  left  by  another  deckhand.  See  notes,  25  Am.  St. 
Bep.  58;  31  Am.  St.  Bep.  544;  45  Am.  St.  Bep.  248. 

It  is  Proper  to  Oharge  Jury  That,  if  Bailway  permitted  its  roadbed, 
track  or  bridges  to  become  so  defective  or  out  of  repair  as  to  render 
operation  of  trains  unreasonably  dangerous  to  its  employees,  it  was 
guilty  of  negligence. 

Approved  in  International  etc.  By.  v.  Bobertson  (Tex.  Civ.)  27  S. 
W.  565,  using  a  crossing  knowing  it  to  be  defective  is  not  ipso  facto 
negligence.     See  notes,  24  Am.  St.  Bep.  753;  41  L.  B.  A.  38. 

Where  There  is  No  Defect  in  Plaintiff's  Proof,  and  issues  of  fact 
are  clearly  submitted,  it  is  error  to  charge  that  burden  of  proof  is 
on  plaintiff  to  show  negligence. 

Approved  in  Milmo  Nat.  Bank  v.  Connery  (Tex.  Civ.),  49  S.  W.  928, 
it  is  not  error  to  refuse  to  charge  when  there  is  no  defect  in  proof; 
Chittin  V.  Martinez,  94  Tex.  142,  58  S.  W.  948,  1  Tex.  Ct.  Kep.  9, 
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and  Paris  etc.  By.  v.  Nesbitt,  11  Tex.  Civ.  610,  33  S.  W.  281,  where 
evidence  is  conflicting,  court  should  not  charge  on  burden  of  proof; 
Houston  etc.  By.  v.  Dotson,  15  Tex.  Civ.  80,  38  S.  W.  642,  when  it  is 
a  question  of  weight  of  evidence,  it  is  not  always  necessary  to  charge 
on  burden  of  proof. 

Special  Charge  Merely  Beiterating  Prindifle  stated  in  general 
charge,  or  requiring  explanation,  is  properly  refused. 

Beaffirmed  in  Galveston  etc.  By.  v.  Cody,  20  Tex.  Civ.  522,  50  S. 
W.  136. 

79  Tex.  116-119,  14  8.  W.  1050,  GLASSOOW  v.  McKTNNON. 

Guardian  cannot  Contract  With  Attorney  to  collect  money  belong- 
ing to  estate  for  share  in  such  recovery. 

Cited  in  White  v.  Simonton,  34  Tex.  Civ.  470,  79  S.  W.  624,  re- 
affirming rule.    See  note,  24  Am.  St.  Bep.  166. 

Probate  Court,  in  Qoardlanshlp  Proceeding,  has  no  power  to  parti- 
tion land  owned  jointly  by  estate  and  another. 

Distinguished  in  Greer  v.  Ford,  31  Tex.  Civ.  393,  72  S.  W.  75, 
where  ward  received  more  than  his  share  on  partition,  land  had 
passed  into  hands  of  bona  fide  purchaser  and  partition  had  been 
acquiesced  in  for  more  than  twenty  years. 

79  Tex.  120-121,  14  8.  W.  1031,  anJ>EB  ▼.  HEABNE. 

Note  for  Sum  In  Excess  of  Amount  Borrowed,  with  legal  interest 
added,  is  usurious. 

Approved  in  International  etc.  Assn.  v.  Fortassain  (Tex.  Civ.),  23 
S.  W.  498,  International  etc.  Loan  Assn.  v.  Biering  (Tex.  Civ.),  23 
S.  W.  624,  both  reaffirming  rule;  Maloney  v.  Eaheart,  81  Tex.  284, 
16  S.  W.  1031,  junior  mortgagee  or  purchaser  can  pay  only  so  much 
as  is  legal. 

Distinguished  in  Houston  City  etc.  By.  v.  Jageman  (Tex.  Civ.), 
23  S.  W.  632,  where  date  of  maturity  is  not  fixed. 

Where  Statute  Declares  Usurious  Contract  Void,  its  circulation  can 
give  it  no  validity  in  hands  of  innocent  holders. 

Approved  in  First  Nat.  Bank  v.  Leadbetter  (Tex.  Civ.),  34  S.  W. 
1043,  Smith  v.  Mason  (Tex.  Civ.),  39  S.  W.  189,  both  reaffirming  rule; 
Miles  V.  Kelley,  16  Tex.  Civ.  152,  40  S.  W.  601,  party  paying  notes 
and  taking  assignment  can  recover  money  advanced,  but  cannot  re- 
cover on  notes. 

79  Tex.  121-126,  14  S.  W.  1049,  CLICK  ▼.  LAMAB  COUNTY. 

Public  Use  of  Bead  for  Upward  of  Twelve  Years  in  nearly  same 
place  is  evidence  of  public  right  against  owner  of  land. 

Approved  in  Evans  v.  Scott,  37  Tex.  Civ.  380,  83  S.  W.  877,  public 
may  acquire  prescriptive  right  to  road  by  ten  years*  adverse  user, 
though  no  claim  made  by  commissioner's  court;  Texas  etc.  By.  v. 
Gaines  (Tex.  Civ.),  27  S.  W.  267,  adverse  possession  and  continuous 
use  for  eighteen  years  creates  easement;  Texas  etc.  By.  v.  Scott,  77 
Fed.  729,  37  L.  B.  A.  94,  thirty-six  years*  use  by  a  railroad  estab- 
lishes easement  of  right  of  way. 

Use  of  Boad  for  Sufficient  Period  to  Constitute  Evidence  of  public 
right  bars  suit  for  damages  against  county  for  such  use. 

Beaffirmed  in  Texas  etc.  By.  v.  Kaufman  Co.,  17  Tex.  Civ.  255, 
42  S.  W.  587.    See  note,  57  Am.  St.  Bep.  747,  748. 
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79  Tez.  125-127,  15  8.  W.  220,  MOBBIS  ▼.  NUNN. 

Whore  Venue  In  Suit  for  Partition  Between  Partners  was  in  one 
county,  court  had  jurisdiction  also  of  claim  by  one  partner  against 
other  for  reimbursement. 

Approved  in  Milam  v.  Hill,  29  Tex.  Civ.  577,  69  8.  W.  450,  reaf- 
firming rule. 

79  Tex.  128-130,  15  S.  W.  225,  BOUNDS  ▼.  LITTLE. 

Evidience  of  Search  for  Lest  Deed  held  to  be  all  that  was  prac- 
ticable and  entirely  sufficient  as  basis  for  secondary  evidence. 

Beaffirmed  in  Baylor  v.  Tillebach,  20  Tex.  Civ.  493,  49  8.  W.  722. 

79  Tez.  130-132,  15  S.  W.  220,  QBEEN  ▼.  OBOSS. 

Section-hand  Who  Knows  of  General  Bad  Condition  of  road  over 
which  he  is  accustomed  to  pass  assumes  risks  incident  thereto,  al- 
though he  does  not  know  of  particular  defect  causing  injury. 

Approved  in  Missouri  etc.  By.  v.  Thompson,  11  Tex.  Civ.  665,  666, 
33  8.  W.  722,  Missouri  etc.  By.  v.  Milam,  20  Tex.  Civ.  695,  50  S.  W. 
421,  and  Gulf  etc.  By.  v.  Gray,  25  Tex.  Civ.  102,  63  8.  W.  929,  all 
reaffirming  rule;  El  Paso  etc.  B.  B.  Co.  v.  Foth,  45  Tex.  Civ.  280,  100 
S.  W.  174,  applying  principle  where  locomotive  fireman  injured  by  ex- 
plosion of  water  glass  on  engine;  Galveston  etc.  By.  Co.  v.  Walker 
(Tex.  Civ.),  76  S.  W.  231,  employee  in  roundhouse  assumed  to  know 
that  all  stalls  had  pits,  though  unlighted;  Kansas  City  etc.  By.  Co.  v. 
Billingslea,  116  Fed.  341,  applying  rule  to  switchman  instructed  to 
clear  yards  of  stones;  Texas  etc.  By.  v.  Bingle,  9  Tex.  Civ.  325,  29 
8.  W.  675,  and  Texas  etc.  By.  v.  Bryant,  8  Tex.  Civ.  136,  27  S.  W. 
826,  risk  is  assumed  if  notice  is  not  given  to  company;  Ladonia  etc. 
Oil  Co.  V.  Shaw,  27  Tex.  Civ.  69,  65  S.  W.  695,  3  Tex.  Ct.  Bep.  667, 
a  knowledge  of  defect  bars  right  to  recovery;  Baltimore  etc.  By. 
V.  Welsh,  17  Ind.  Ap.  514,  47  N.  E.  185,  brakeman  on  construction 
train  cannot  recover,  for  he  has  knowledge  of  all  defects;  Union 
Stock  Yards  Co.  v.  Goodwin,  57  Neb.  145,  see  77  N.  W.  359,  brake- 
man  getting  on  car  before  inspection  does  not  assume  any  extra  risk. 
See  notes,  31  Am.  St.  Bep.  339;  49  L.  B.  A.  50;  40  L.  A.  B.  785. 

• 
79  Tez.  133-135,  15  8.  W.  224,  QABBETT  ▼.  INTEBSTATE  BANK. 

Allegation  That  Note  Sued  upon  was  Given  in  part  payment  for 
described  land,  together  with  prayer  for  .foreclosure,  is  sufficient  to 
sustain  foreclosure,  in  absence  of  exceptions. 

Approved  in  Mustain  v.  Stokes,  90  Tex.  362,  38  S.  W.  760,  reaffirm- 
ing rule;  Parks  v.  Kribs,  24  Tex.  Civ.  659,  60  S.  W.  911,  1  Tex.  Ct. 
Bep.  667,  and  Morris  v.  Holland,  10  Tex.  Civ.  475,  31  S.  W.  691,  a 
lien  need  not  be  specially  pleaded  where  facts  show  evidence. 

Where  Vendor's  I4dn  Note  Stipulates  for  Attorney's  Fee,  amount 
thereof  is  properly  added  in  foreclosure  decree. 

Distinguished  in  Walters  v.  Texas  etc.  Loan  Assn.,  8  Tex.  Civ.  506, 
29  S.  W.  54,  attorney's  fee  is  not  a  lien  on  a  homestead  encumbered. 

79  Tex.  135-137,  15  S.  W.  223,  OABTEB  v.  HXGHTOWEB. 

Equity  cannot  be  Invoked  to  Enable  Creditor  to  subject  debtor's 
ehoses  in  action  to  payment  of  his  demand  merely  because  he  has  no 
property  subject  to  execution. 

Approved  in  Kountze  v.  Cargill  (Tex.  Civ.),  22  S.  W.  230,  reaffirm- 
ing rule;   National  etc.  Bank  v.  Benbrook  etc.  Co.   (Tex.   Civ.),  27 
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S.  W.  299,  court  cannot  compel  pledgee  to  turn  over  property  to  re- 
ceiver except  upon  payment  of  advancements.  See  note,  72  Am.  St. 
Bep.  60. 

Plaintiff  Olatming  No  Lien  npon  Notes  and  Accounts  cannot, 
through  equitable  proceedings  of  injunction  and  receiversrhip,  subject 
choses  in  action  to  payment  of  debt. 

Approved  in  Brenton  v.  Peck,  39  Tex.  Civ.  231,  87  S.  W.  902,. 
general  creditor  cannot  have  receiver  appointed  for  corporation  un- 
til point  of  insolvency  is  reached;  Cahn  v.  Johnson,  12  Tex.  Civ.  308, 
33  S.  W.  1002,  and  Waples-Platter  Co.  v.  Mitchell,  12  Tex.  Civ.  93, 
35  S.  W.  202,  creditor  having  no  specific  lien  cannot  have  a  receiver 
appointed;  Boone  v.  First  Nat.  Bank,  17  Tex.  Civ.  368,  43  S.  W.  595, 
if  no  lien  exists  a  receiver  will  not  be  appointed;  Hollo  way  v.  Shut- 
tles, 21  Tex.  Civ.  192,  51  S.  W.  296,  deserted  wife  being  a  general 
creditor  of*  husband  without  lien  is  not  entitled  to  a  receiver;  dis- 
senting opinion  in  Southern  By.  Co.  v.  Townsend,  161  Fed.  317, 
majority  holding  after  discharge  of  receivers,  court  might  appoint 
special  receiver  against  whom  actions  might  be  revived.  See  notes, 
23  U  B.  A.  (n.  s.)  13;  33  L.  B.  A.  550. 

Distinguished  in  San  Antonio  etc.  B.  B.  v.  Davis  (Tex.  Civ.),  30 
S.  W.  695,  holding  rule  not  applicable  to  corporations. 

79  Tex.  138-141,  15  S.  W.  30,  aBIQSBY  ▼.  BOWLES. 

Supreme  Court  has  No  Jurisdiction  to  Revise  Baling  of  district 
Judge  refusing  to  certify  his  disqualifications  to  governor,  nor  can  it  by 
mandamus,  or  otherwise,  compel  him  to  do  so. 

Approved  in  Schintz  v.  Morris,  89  Tex.  651,  35  S.  W.  1042,  supreme 
court  cannot  compel  the  judge  of  the  civil  court  of  appeals  to  try  a 
cause  in  toto. 

Supreme  Ck>urt  has  Only  Such  Jurisdiction  as  is  conferred  upon  it 
by  law. 

Beaffirmed  in  Ellis  v.  Harrison,  24  Tex.  Civ.  16,  56  S.  W.  593. 

79  Tex.  141-149,  16  8.  W.  226,  11  L.  B.  A.  398,  MOBBIS  ▼.  KASLZNG* 

In  Suit  on  Contract,  Plaintiff  Must  Becover  upon  Contract  alleged; 
if  he  proves  contract  essentially  different,  he  must  fail. 

'Reaffirmed  in  Western  Union  Tel.  Co.  v.  Smith,  88  Tex.  13,  28  S.  W. 
935,  and  Goldstein  v.  Cockrell  (Tex.  Civ.),  66  S.  W.  879.  Approved 
in  Western  Union  Tel.  Co.  v.  Byrd,  34  Tex.  Civ.  596,  79  S.  W.  42, 
allegation  that  defendant  contracted  to  deliver  telegram  to  person  in 
certain  town  not  sustained  by  proof  that  person  lived  in  two  and 
one-half  miles  out  of  town  but  agent  receiving  telegram  promised 
delivery. 

Where  Arrest  is  Illegal  Captors  cannot  claim  reward  therefor. 

See  note,  7  L.  B.  A.  (n.  s.)  216. 

Peace  Ol&cer  may  Claim  Beward  for  Doing  Acts  which  he  is  under 
no  duty  to  perform. 

Approved  in  Cornwell  v.  St.  Louir  etc.  Co.  (Mo.),  73  S.  W.  306,  and 
Cornwell  v.  St.  Louis  Transit  Co.,  106  Mo.  Ap.  140,  80  S.  W.  745, 
both  holding  member  of  sheriff's  posse  might  claim  reward  for  assist- 
ance in  procuring  conviction. 

See  note,  11  L.  B.  A.  (n.  s.)  1171;  44  L.  B.  A.  677,  809;  42  L.  B.  A. 
302;  40  L.  B.  A.  355. 

To  Make  It  the  Dnty  of  a  Peace  Ol&cer  to  Arrest  under  article 
229,  Code  of  Criminal  Procedure,  it  is  necessary  that  the  guilty  party 
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should  be  made  known,  as  well  as  the  fact  that  a  felony  has  been 
committed. 

Approved  in  Cortez  v.  State,  47  Tex.  Or.  16,  83  S.  W.  814,  officer 
may  pursue  defendant  without  warrant,  though  by  exercise  of  super- 
human foresight  or  judgment  warrant  might  have  been  procured; 
Brown  v.  King,  41  Tex.  Civ.  593,  93  S.  W.  1020,  holding  sheriflP  not 
liable  for  acts  of  deputies  in  making  arrest  based  upon  insufficient 
information.     See  note,  84  Am.  St.  Rep.  684. 

79  Tex.  157-161,  14  S.  W.  1055,  BROWN  v.  PEREZ. 

Verdict  Wliich  is  Clearly  Against  Preponderance  of  evicTence  will 
be  set  aside  on  appeal;  e.  g.,  verdict  against  execution  of  deed  which 
had  been  of  record  thirty  years,  witnesses  having  testified  as  to 
transaction. 

Approved  in  Light  v.  Brown  (Tex.  Civ.),  26  S.  W.  887,  reaffirming 
rule;  Galveston  etc.  Ry.  Co.  v.  Walker,  38  Tex.  Civ.  81,  85  S.  W.  31, 
where  plaintiff  was  contradicted  by  two  disinterested  witnesses,  and 
gave  inconsistent  testimony  on  material  point;  Baylor  v.  Tillebach, 
20  Tex.  Civ.  493,  49  S.  W.  722,  and  Herndon  v.  Burnett,  21  Tex.  Civ. 
27,  50  S.  W.  582,  execution  of  a  deed  may  be  established  by  parol. 

Miscellaneous. — Brown  v.  Perez  (Tex.  Civ.),  25  S.  W.  980,  982,  and 
Brown  v.  Perez  (Tex.  Civ.),  32  S.  W.  546,  547,  both  same  case  on 
subsequent  appeal. 

79  Tex.  162-165, 14  S.  W.  1054,  STRIBUNG  ▼.  ATKINSON. 

Brasoree  and  Alterations  in  Deed  Fnmlsb  No  Reason  for  excluding 
it  when  offered  as  ancient  instrument,  if  its  genuineness  is  not  in 
^estion. 

Approved  in  Barber  t.  Geer,  23  Tex.  Civ.  532,  57  S.  W.  58,  re- 
affirming rule;  McCelvey  v.  Cryer,  8  Tex.  Civ.  441,  28  S.  W.  692, 
when  genuineness  of  deed  is  in  question,  it  should  be  submitted  to 
jury. 

Affidavit  Made  by  Defendant  for  Purpose  of  withdrawing  original 
deed  from  land  office  cannot  operate  as  affidavit  of  forgery  when  deed 
is  offered  by  plaintiff. 

Approved  in  Cox  v.  Hart,  145  U.  S.  384,  12  Sup.  Ct.  Eep.  965,  36  L. 
745,  affidavit  made  for  purpose  of  continuance  cannot  operate  for  im- 
peachment of  a  deed  on  presentation. 

79  Tex.  167-171,  15  S.  W.  154,  OUKTIS  ft  CO.  MFG.  CO.  ▼.  DOUCh 
I.A8& 

If  Creditor  Accepts  Obeck,  He  mnst  Use  Diligence  to  collect  it. 

Approved  in  Pink  Front  etc.  Store  v.  Mistrot,  40  Tex.  Civ.  378,  90 
fl.  W.  76,  reaffirming  rule. 

79  Tex.  171-179,  15  S.  W.  887,  THUBMAN  y.  BLANKENSHIP. 

DocnmentB  Inserted  by  Olerk  in  Statement  of  Facts,  after  it  has 
been  signed  by  clerk,  will  be  stricken  out  by  supreme  court  on  its 
own  motion. 

Beaffirmed  in  Batdiff  ▼.  State,  29  Tex.  Ap.  249,  15  S.  W.  596,  and 
Jayne  v.  Herring  (Tex.  Civ.),  33  S.  W.  1091. 

79  Tex.  179-184,  2  Am.  Bt,  Bep.  327,  15  &  W.  259,  80HUSTEB  y. 
BAUMAN  JTEWELBY  OO. 
In  Bait  by  Wife  to  Becoyer  Lands  Sold  under  attachment  against 
husband,  where  it  appeal  s  that  wife  made  first  payment  with  her 
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separate  money,  and  took  deeds  in  her  own  name,  giving  notes  for 
balance,  which  her  mother  paid,  charge  should  be  so  framed  as  not  to 
lead  jury  to  believe  that  actual  payment  from  wife's  separate  funds 
was  necessary  to  recovery  by  her. 

Approved  in  Pitt  ▼.  Elser,  7  Tex.  Civ.  51,  32  S.  W.  147,  and  Cabell 
V.  Menczer  (Tex.  Civ.),  35  S.  W.  208,  reaffirming  rule;  Sparks  v.  Taylor, 
99  Tex.  426.  90  S.  W.  490,  6  L.  R.  A.  (n.  s.)  381,  property  purchased 
with  proceeds  of  mortgage  of  wife's  separate  property  remains  her 
separate  property,  though  husband  joined  in  mortgage  and  took  title 
to  property  purchased  in  his  own  name;  Parker  v.  Fogarty,  4  Tex.  Civ. 
621,  23  S.  W.  703,  wife  paying  part  in  cash  and  part  by  notes,  vests 
title  in  her  as  complete  as  though  by  inheritance;  Hirsch  v.  Howell 
(Tex.  Civ.),  60  S.  W.  888, 1  Tex.  Ct.  Rep.  676,  and  Sinsheimer  v.  Kahn, 
6  Tex.  Civ.  147,  149,  24  S.  W.  534,  535,  lots  purchased  by  wife,  part 
in  cash  and  part  in  notes,  and  deed  taken  in  her  name  are  not  sub- 
ject to  attachment  for  husband's  debts;  Aultman  v.  George,  12  Tex. 
Civ.  460,  34  S.  W.  653,  deferred  payment  of  purchase  being  evi- 
denced by  wife's  notes  does  not  change  character  of  separate  estate; 
Harrison  v.  Mansur-Tibbetts  etc.  Co.,  16  Tex.  Civ.  632,  41  S.  W.  843, 
when  land  is  purchased  by  wife  wholly  on  credit,  the  consideration 
being  assumption  of  outstanding  vendor's  lien,  it  does  not  become  her 
separate  estate;  Gebhart  v.  Gebhart  (Tex.  Civ.),  61  S.  W.  966,  2  Tex. 
Ct.  Rep.  283,  deferred  payments  made  out  of  community  fund  do  not 
change  character  if  antecedent  debt  of  husband  to  wife  is  thereby 
extinguished.     See  notes,  38  Am.  St.  Rep.  47;  126  Am.  St.  Rep.  108. 

Distinguished  in  Strnad  v.  Strnad,  29  Tex.  Civ.  127,  68  S.  W.  71, 
where  part  of  purchase  price  is  wife's  separate  property,  land  pur- 
chased is  not  all  her  separate  property,  unless  such  was  intention  at 
time  of  purchase. 

Until  Father  has,  by  Formal  Act  or  by  Oirctiinstances  showing 
intent,  emancipated  his  minor  son,  he  is  entitled  to  son's  earnings, 
and  creditors  may  reach  them  as  his  property. 

Approved  in  Furrh  v.  McKnight,  6  Tex.  Civ.  584,  26  S.  W.  95, 
Duveneck  v.  Kutzer,  17  Tex.  Civ.  582,  43  S.  W.  543,  both  reaffirming 
rule;  Washington  v.  Washington  (Tex.  Civ.),  31  S.  W.  89,  emancipa- 
tion of  minor  son  may  be  shown  by  circumstances;  Goldstein  v.  Cock- 
rell  (Tex.  Civ.),  66  S.  W.  879,  instance  where  father  relinquished 
earnings  of  minor  son.     See  note,  30  Am.  St.  Rep.  479. 

Where  No  Inatructioiu  are  Requested,  mere  failure  to  charge  upon 
particular  point  is  not  error. 

Cited  in  38  Am.  St.  Rep.  606,  note. 

Where  Controversies  as  to  Several  Titles,  growing  out  of  trans- 
actions wholly  distinct,  are  joined,  judgment  may  be  reversed  as  to 
some  and  affirmed  as  to  others. 

Reaffirmed  in  Missouri  etc.  Ry.  v.  Enos,  92  Tex.  580,  50  S.  W.  928. 

79  Tex.  185-189,  14  &  W.  798,  15  S.  W.  402,  WALKER  V.  WILSGN. 

Purchaser  of  Note  After  Maturity  takes  it  subject  to  collateral 
agreement  regarding  its  delivery  between  prior  holders. 

Approved  in  Huddleston  v.  Kempner,  3  Tex.  Civ.  255,  22  S.  W. 
872,  Seay  v.  Fennell,  15  Tex.  Civ.  266,  39  S.  W.  183,  both  reaffirming 
rule.     See  note,  46  L.  R.  A.  757,  759,  760,  762,  778. 

Distinguished  in  Kempner  v.  Huddleston,  90  Tex.  184,  185,  37  S.  W. 
1066,  1007,  where  owner  holds  out  ownership  in  another. 
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79  Ter.  189-233,  14  B.  W.  915,  15  S.  W.  471,  HOPPMAN  v.  HOPP- 
MAK. 

Wliere  There  is  No  Complete  Homestead  which  may  be  assigned 
to  widow,  allowance  is  properly  made  to  her  from  husband's  estate 
in  lien  of  homestead. 

Approved  in  King  v.  Ballaglia,  38  Tex.  Civ.  37,  84  S.  W.  843, 
though  wife  acknowledged  deed  of  trust,  allowance  of  year's  support 
of  widow  and  children  may  be  made  out  of  property,  when  estate 
insolvent;  Clemons  v.  demons  (Tex.  Civ.),  45  S.  W.  200,  children  of 
first  marriage  have  interest  in  community  property;  Crocker  v. 
Crocker  (Tex.  Civ.),  46  8.  W.  871,  second  wife  can  only  have  home- 
stead right  in  decedent's  interest;  McBride  v.  Moore  (Tex.  Civ.),  37 
S.  W.  452,  Kruegcr  v.  Wolf,  12  Tex.  Civ.  177,  33  S.  W.  668,  and  ' 
Lacy  V.  Lockett,  82  Tex.  194,  17  S.  W.  918,  widow  and  children  take 
free  from  claim  of  creditors,  save  for  purchase  money;  Ford  v. 
Sims,  93  Tex.  689,  57  S.  W.  21,  property  encumbered  during  hus- 
band's lifetime  cannot,  after  his  death,  be  set  apart  free  from  such 
lien;  Crocker  v.  Crocker,  19  Tex.  Civ.  298,  46  S.  W.  871,  widow 
takes  homestead  unembarrassed  with  rights  of  other  person  to  parti- 
tion; Martin  v.  McAllister  (Tex.  Civ.),  61  S.  W.  522,  2  Tex.  Ct. 
Bep.  118,  surviving  husband  cannot  claim  complete  title  to  home- 
stead as  against  surviving  children  because  he  has  paid  community 
debts.    See  note,  4  L.  R.  A.  (n.  s.)  798. 

Distinguished  in  Zieschang  v.  Helmke  (Tex.  Civ.),  84  S.  W.  439, 
widow's  and  minor's  allowance  not  preferred  to  claim  of  one  who 
is  subrogated  to  vendor's  lien. 

Miscellaneous. — Cited  in  King  v.  Summerville  (Tex.  Civ.),  80  S.  W. 
1054,  constitutional  inhibition  against  partition  of  homestead  applies 
only  to  heirs. 

79  Tex.  20&-214,  13  S.  W.  649,  KAUPPMAN  v.  WOOTESS. 

Creditors  of  Estate  Administered  Under  Will  without  probate  court 
by  executor  not  required  to  give  bond  may  require  devisees,  legatees, 
and  heirs  to  give  bonds  to  secure  their  claims. 

Overruled  in  Blinn  v.  McDonald,  92  Tex.  612,  50  S.  W.  931,  heirs 
are  not  personally  liable. 

Appearance  of  Defendant  Cited  by  Publication  to  quash  service 
operates  as  an  appearance  to  the  next  term. 
Reaffirmed  in  Fairbanks  v.  Blum,  2  Tex.  Civ.  481,  21  S.  W.  1010. 

Amendment  Containing  Sabstsntially  Same  Cause  of  action  as 
stated  in  original  petition  does  not  affect  statute  of  limitations. 

Reaffirmed  in  Howard  v.  Windom,  86  Tex.  565,  26  S.  W.  485;  Texas 
etc.  By.  V.  Grimes  (Tex.  Civ.),  29  S.  W.  1106;  Missouri  etc.  Ry.  v. 
McFadden  (Tex.  Civ.),  32  S.  W.  24.  Approved  in  Schmidt  v.  Brit- 
tain  (Tex.  Civ.),  84  S.  W.  678,  applying  rule  to  amended  petition 
which  omits  count  on  note,  and  asks  larger  sum  on  remaining  causes 
of  action. 

Whiare  There  is  No  Error  in  Judgment  as  to  one  appellant,  but 
there  is  as  to  another,  court  may  affirm  as  to  first  if  appellee  elects 
to  dismiss  as  to  latter. 

Reaffirmed  in  Sanger  v.  Henderson,  1  Tex.  Civ.  418. 

Suit  to  Subject  Property  Received  from  Estate  to  debts  of  such 
estate  is  barred  in  two  years  after  receipt  of  property. 
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Approved  in  Middleton  v.  Pupkin  (Tex.  Civ.),  56  S.  W.  242,  cred- 
itors may  maintain  action  against  heirs  and  recover  to  extent  of 
value  of  property  passed  to  them. 

79  Tex.  218-223,  14  8.  W.  1057,  NOBWOOD  Y.  GONZALES  OO. 

The  County  Commissioners'  Court  had  No  Authority  to  open  a  road 
through  lands  within  the  corporate  limits  of  a  town. 

Approved  in  Eeuter  v.  State,  43  Tex.  Cr.  574,  67  S.  W.  505,  com- 
missioners' court  had  no  authority  to  order  election  to  prevent  run- 
ning of  cattle  within  town;  dissenting  opinion  in  Bluitt  v.  State,  56 
Tex.  Cr.  532,  121  S.  W.  172,  majority  holding  resident  of  city  may 
be  compelled  to  work  on  county  roads  or  pay  road  tax. 

79  Tex.  223-224,  14  S.  W.  1060,  DXTBHAM  ▼.  BETTEBTON. 

Citation  Which  Does  not  Contain  File  Number  of  Suit  as  required 
by  article  1215,  Revised  Statutes,  will  not  support  default  judgment. 

Approved  in  Higgins  v.  Shepard,  48  Tex.  Civ.  365,  107  S.  W.  80, 
citation  reciting  that  person  named  ''et  uxor  are  plaintiffs"  is  not  suf- 
ficient under  statute  requiring  citation  to  give  names  of  parties  and 
that  when  wife  is  party  plaintiff  with  husband  her  name  must  be 
stated;  Carlton  v.  Mayner,  47  Tex.  Civ.  50,  103  S.  W.  413,  unless  cita- 
tion substantially  describes  cause  of  action  alleged  in  petition  it  will 
not  sustain  default  judgment;  Delaware  etc.  Construction  Co.  v.  Farm- 
ers' etc.  Nat.  Bank,  33  Tex.  Civ.  659,  77  S.  W.  629,  citation  naming 
but  one  of  two  defendants  will  not  support  judgment  by  default; 
Pruitt  V.  State,  92  Tex.  435,  49  S.  W.  367,  certified  copy  of  petition 
need  not  contain  a  copy  of  file-mark;  Lazarus  v.  Barrett,  5  Tex.  Civ. 
6,  23  S.  W.  822,  copy  of  petition  must  be  certified  by  proper  oflScer. 

Distinguished  in  Valdez  v.  Cohen,  23  Tex.  Civ.  477,  66  S.  W.  376, 
rule  does  not  apply  to  citation  from  justice  court;  Marshall  v.  Mar- 
shall (Tex.  Civ.),  30  S.  W.  579,  defect  in  citation  not  being  mislead- 
ing and  no  objection  being  made  at  trial,  there  is  no  ground  for  re- 
versal. 

79  Tex.  224-226,  14  S.  W.  1027,  DOZIEB  ▼.  PILLOT. 

If  One's  Property  be  in  House  of  Another,  owner  cannot  repossess 
himself  of  it  against  such  other's  will  without  committing  trespass; 
accordingly  refusal  to  deliver  may  be  deemed  conversion. 

Reaffirmed  in  McVea  v.  Walker,  11  Tex.  Civ.  48,  31  S.  W.  840. 

79  Tex.  227-231,  14  8.  W.  1058,  McNEIL  v.  O'CONNOB. 

Identity  of  Name  is  Ordinarily  Sufficient  Evidence  of  identity  of 
person,  but  strength  of  such  presumption  depends  largely  upon  cir- 
cumstances. 

Approved  in  Davidson  v.  Wallingford  (Tex.  Civ.),  30  S.  W.  828, 
Yarbrough  v.  Johnson,  12  Tex.  Civ.  96,  34  S.  W.  310,  and  Nehring 
V.  McMurrian,  94  Tex.  51,  57  S.  W.  945,  all  reaffirming  rule;  Allen  v. 
Halsted,  39  Tex.  Civ.  329,  87  S.  W.  756,  application  for  pension,  with 
accompanying  proof,  admissible  to  prove  identity  of  grantee  of 
bounty  land  warrant;  Byers  v.  Wallace,  87  Tex.  511,  28  S.  W.  1060, 
where  parties  claim  as  heirs  of  a  soldier,  a  letter  from  a  cousin,  also 
a  soldier,  was  admissible  to  identify;  Brown  v.  Lazarus,  5  Tex.  Civ. 
84,  25  S.  W.  72,  slight  proof  will  suffice  where  there  is  an  identity 
of  names;  Hanaford  v.  Morton,  22  Tex.  Civ.  590,  55  S.  W.  989,  where 
trial  court  did  not  pass  on  identity,  if  there  was  a  doubt  raised  cause 
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Kill  be  remanded;  Stafford  v.  Kreinhop  (Tex.  Civ.),  63  S.  W.  169, 
2  Tex.  Ct.  Eep.  672,  identity  of  name  alone  not  sufficient  when 
identity  is  controverted;  Byers  v.  Wallace,  87  Tex.  512,  28  S.  W.  1060, 
arguendo. 

Evidence  Held  Snfllclent  to  Bebat  Presumiytion  of  identity  of  per- 
son arising  from  identity  of  name. 

Approved  in  Jester  v.  Steiner,  86  Tex.  419,  25  S.  W.  412,  in  absence 
of  evidence  to  contrary  and  suspicion,  similarity  of  name  is  sufficient 
to  identify. 

It  must  be  Presumed  That  Public  Offlcezs  and  boards  have  per- 
formed their  duties  faithfully. 

Reaffirmed  in  Byers  v.  Wallace,  87  Tex.  507,  28  S.  W.  1058. 

79  Tex.  231-236,  14  S.  W.  1061,  HOWARD  ▼.  FULTON. 

Where  Notices  of  Sale  Under  Trust  Deed  were  given  in  accordance 
with  terms  of  the  deed  of  trust,  the  sale  is  valid. 

Approved  in  Fischer  v.  Simon  (Tex.  Civ.),  66  S.  W.  884,  3  Tex.  Ct. 
Bep.  434,  any  material  departure  from  terms  of  trust  deed  in  sale  by 
trustee  renders  sale  void. 

79  Tex.  236-240,  14  S.  W.  1009,  BURNS  ▼.  OOFF. 

Under  Revised  Statutes,  Article  4802,  Defendant  cannot  defeat  rule 
of  common  seurce  by  declaration  that  he  does  not  claim  under  it. 

Approved  in  Dycus  v.  Hart,  2  Tex.  Civ.  356,  21  S.  W.  299,  Byne 
V.  Wise  (Tex.  Civ.),  31  S.  W.  1069,  Smith  v.  Cantrel  (Tex.  Civ.),  50 
S.  W.  1084,  and  Smith  v.  Davis,  18  Tex.  Civ.  568,  47  S.  W.  104,  all 
reaffirming  rule;  Hilburn  v.  Harris,  2  Tex.  Civ.  397,  21  S.  W.  573, 
when  both  parties  claim  under  a  judgment  in  partition,  defendant 
cannot  attack  judgment. 

It  is  not  Necessary  That  Deed,  to  be  Evidence  of  common  source, 
should  be  of  sufficient  validity  to  pass  title. 

Approved  in  Wren  v.  Howland,  33  Tex.  Civ.  93,  75  S.  W.  898,  Cul- 
more  v.  Genove  (Tex.  Civ.),  24  S.  W.  84,  Cox  v.  Hart,  145  U.  S.  385, 
12  Sup.  Ct.  Rep.  966,  36  L.  745,  and  Greenfield  v.  Mclntyre,  112  Ga. 
696,  38  S.  E.  46,  all  reaffirming  rule;  Hughey  v.  Mosby,  31  Tex.  Civ. 
77,  71  S.  W.  396,  void  deed  of  wife  to  husband  admissible  to  show 
common  source;  Hendricks  v.  Huffmeyer,  90  Tex.  579,  40  S.  W.  2, 
void  tax  deed  is  evidence  to  show  that  parties  claim  title  from  a 
common  source. 

Void  Tax  Deed  Purporting  to  Convey  Title  may  be  used  to  show 
claim  by  defendant  when  sued  by  one  claiming  title  from  same  source. 

Approved  in  Greenfield  v.  Mclntyre,  112  Ga.  696,  38  S.  £.  46,  and 
Ogden  V.  Bosse,  86  Tex.  346,  347,  24  8.  W.  802,  both  reaffirming  rule; 
McCelvey  v.  Cryer,  8  Tex.  Civ.  441,  28  S.  W.  692,  defectively  authenti- 
cated instrument  not  admissible  for  purpose  of  showing  common 
source.     See  note,  47  Am.  St.  Bep.  76. 

Distinguished  in  Bonner  v.  Bonner,  34  Tex.  Civ.  352,  78  S.  W.  538, 
rule  does  not  apply  to  deed  purporting  to  evidence  sale  of  land  of  un- 
known owner. 

79  Tex.  240-243,  14  S.  W.  1010,  LETCHER  v.  MORRISON. 

Wbere  PlalntifTs  Witness  bas  Testified  as  to  irrelevant  facts,  admis- 
sion of  testimony  as  to  same  facts  offered  by  defendant,  over  plain- 
tiff's objection^  is  not  ground  for  reversal. 
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Approved  in  Norton  v.  Maddox  (Tex.  Civ.),  66/ S.  W.  321,  3  Tex. 
Ct.  Rep.  980,  following  rule;  St.  Louis  etc.  Ry.  v.  Huffman  (Tex. 
Civ.),  32  S.  W.  31,  judgment  will  not  be  reversed  if  ample  testimony 
was  admitted  without  objection;  dissenting  opinion  in  Ft.  Worth  etc. 
Ry.  Co.  V.  Jones,  38  Tex.  Civ.  136,  85  S.  W.  41,  majority  holding  lead- 
ing questions  as  to  whether  conductor's  language  and  conduct  humili- 
ated plaintiff  to  be  error. 

Affidavit  of  Juror  Charging  Mlscondnct  of  Jury  will  not  be  re- 
ceived in  support  of  motion  for  new  trial  of  civil  case. 

Approved  in  Wood  v.  Gulf  etc.  Ry.,  15  Tex.  Civ.  326,  40  S.  W.  26, 
reaffirming  rule;  St.  Louis  etc.  Ry.  Co.  v.  Rickette,  96  Tex.  71,  70 
S.  W.  317,  rejecting  affidavits  of  jurors  that  foreman  made  state- 
ment as  to  material  fact;  North  Dallas  etc.  Ry.  v.  McCue  (Tex.  Civ.), 
35  S.  W.  1081,  it  is  error  for  trial  judge  to  tell  jury  that  he  will  keep 
them  all  term  unless  they  agree. 

Verdict  Which  is  so  Bepngnant  to  Evidence  as  to  make  it  duty  of 
trial  court  to  set  it  aside  will  cause  reversal  of  judgment  on  appeal. 

Reaffirmed  in  Mutual  Life  Ins.  Co.  v.  Hayward,  88  Tex.  327,  31  S. 
W.  512. 

79  Tex.  243-246^  14  8.  W.  1059,  McELYEA  y.  FAIBB8. 

Wliere  Contract  to  Pnrcliase  Land  Allows  Vendor  "reasonable 
time"  to  perform,  date  at  which  vendee  accepts  deeda  without  objec- 
tion fixes  time  from  which  vendor  is  entitled  to  interest  in  judgment 
rescinding  sale. 

Reaffirmed  in  Seibert  v.  Bergman  (Tex.  Civ.),  44  S.  W.  873. 

79  Tex.  246-254,  23  Am.  St  Bep.  332,  14  &  W.  1024,  12  L.  R.  A.  93, 
DUaAN  V.  LEWIS. 

Citizen  of  One  State  Contracting  Debt  With  Citizen  of  another 
may  make  interest  according  to  law  of  either. 

Reaffirmed  in  American  etc.  Mortgage  Co.  v.  Sewell,  92  Ala.  174, 
9  So.  146,  13  L.  R.  A.  299;  British  American  Mortgage  Co.  v.  Bates, 
68  S.  C.  553,  36  S.  E.  918.  See  notes,  29  Am.  St.  Rep.  472;  62  L.  R. 
A.  51. 

It  is  Immaterial  Where  Contract  was  Made  or  to  be  executed,  if 
parties  distinctly  specify  which  state  laws  are  to  govern  rate  of  in- 
terest, or  intention  can  be  otherwise  learned. 

Reaffirmed  in  Byers  v.  Brannon  (Tex.  Civ.),  30  8.  W.  492,  Amer- 
ican etc.  Mortgage  Co.  v.  Sewell,  92  Ala.  175,  9  So.  147,  13  L.  R.  A. 
299;  United  States  etc.  Loan  Co.  v.  Shain,  8  N.  D.  140,  77  N.  W.  1008; 
Manship  v.  New  South  Bldg.  etc.,  110  Fed.  860.  Approved  in  Mid- 
land Savings  etc.  Co.  v.  Solomon,  71  Kan.  187,  79  Pac.  1078,  parties 
to  bond  may  stipulate  fairly  and  in  good  faith  that  it  shall  be  pay- 
able in  and  governed  by  laws  of  state  of  their  choice;  Davis  v.  Tandy, 
107  Mo.  App.  448,  81  S.  W.  460,  where  note  made  in  one  state  and 
payable  in  another  is  usurious  in  latter,  parties  presumed  to  intend 
that  law  of  former  should  govern.  See  notes,  25  Am.  St.  Rep.  664; 
26  Am.  St.  Rep.  482;  46  Am.  St.  Rep.  201;  73  Am.  St.  Rep.  752;  55 
L.  R.  A.  936. 

Note  Which  Provides  That  Holder  may  Declare  It  due  upon  default 
in  interest  becomes,  upon  such  default,  obligation  for  principal  and 
accrued  interest,  which  will  be  enforced  only  upon  cancellation  of 
unearned  interest  notes. 

Approved  in  Parks  v.  Lubbock  (Tex.  Civ.),  50  S.  W.  467,  stipula- 
tion to  pay  interest  above  legal  rate  in  case  of  default  as  to  principal 
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or  interest,  is  not  nsuTious;  Eldred  v.  Hart,  87  Ark.  539,  113  8.  W. 
215,  arguendo. 

Stipulation  in  Deed  of  Tnut  That  Contracts  and  Notes  embraced 
therein  are  to  be  construed  according  to  laws  of  Texas  should  be  con- 
sidered in  giving  effect  to  intention  of  parties. 

Approved  in  Jackson  v.  American  Mortgage  Co.,  88  Ga.  762,  15  8. 
E.  813,  and  New  England  etc.  Security  Co.  v.  McLaughlin,  87  Ga.  4, 
13  8.  E.  82,  notes  and  mortgage  payable  in  New  York,  but  executed 
in  Georgia,  to  be  construed  under  laws  of  Georgia,  interest  is  col- 
lectible under  Georgia  laws. 

79  Tez.  254>256,  14  8.  W.  1065,  O'NEAIa  Y.  PETTUS. 

Since  Act  of  1876,  Destroyed  Secord  cannot  Operate  as  notice  un- 
less it  has  been  restored  as  required  by  Revised  Statutes,  article  4292. 

Approved  in  Barcus  v.  Brigham,  84  Tex.  540,  19  8.  W.  704,  Magee 
V.  Merriman,  85  Tex.  108,  19  8.  W.  1003,  Weber  v.  Moss,  3  Tex.  Civ. 
17,  21  S.  W.  611,  Salmon  v.  Huff,  9  Tex.  Civ.  167,  28  8.  W.  1045,  and 
Tarrant  Co.  etc.  Assn.  v.  Yellowstone  Kit,  10  Tex.  Civ.  690,  31  8.  W. 
1083,  all  reaffirming  rule;  Lanier  v.  Davis  (Tex.  Civ.),  60  8.  W.  1019, 
1  Tex.  Ct.  Bep.  573,  mortgage  destroyed  must  be  re-recorded  within 
the  time  to  defeat  purchaser.     See  note,  23  L.  B.  A.  (n.  s.)  1181. 

Tbat  Becord  of  Deed  was  Destroyed  so  Long  before  passage  of  law 
providing  for  restoration  of  records  as  to  deprive  it  of  benefit  of 
retroactive  effect  of  record  does  not  relieve  such  deed  from  operation 
of  law. 

Beaffirmed  in  Kempner  v.  Beaumont  Lumber  Co.,  20  Tex.  Civ.  309, 
49  8.  W.  413. 

79  Tez.  256-264,  15  S.  W.  228,  QUU*  ETC.  BY.  y.  SETTEQAST. 

Invalidity  of  Parol  Contract  Within  Statute  of  Frauds  cannot  be 
set  up  by  stranger  to  it;  defense  is  personal  to  party  sought  to  be 
charged. 

Approved  in  McManus  v.  Matthews  (Tex.  Civ.),  55  S.  W.  590,  and 
Sanborn  v.  Murphy,  86  Tex.  446,  25  S.  W.  613,  reaffirming  rule;  Bring- 
hurst  V.  Texas  Co.,  39  Tex.  Civ.  508,  87  8.  W.  897,  valid  transfer  may 
be  presumed  from  circumstances;  Bone  v.  Cowan,  37  Tex.  Civ.  521, 
84  S.  W.  386,  person  is  "owner"  of  land  and  entitled  to  purchase  con- 
tiguous public  lands  where  he  has  made  valuable  improvements  under 
oral  contract  to  purchase;  International  etc.  By.  v.  Searight,  8  Tex. 
Civ.  596,  28  S.  W.  40,  company  cannot  set  up  that  plaintiff  suing  for 
destroyed  grass  held  under  ^arol  agreement  within  the  statute;  Bell 
V.  Beazley,  18  Tex.  Civ.  642,  45  8.  W.  403,  creditor  of  insolvent  debtor 
eannot  attack  parol  transfer  of  his  property  for  homestead. 

Conveyance  by  Lessee  of  Entire  Term,  in  whole  or  part,  of  demised 
premises  is  assignment,  but  letting  of  premises  for  less  than  unex- 
pired term  is  underlease;  both  are  prohibited  by  statute. 

Approved  in  Forrest  v.  Durnell,  86  Tex.  649,  26  8.  W.  482,  to  create 
relation  of  landlord  and  tenant  there  must  be  a  reversionary  interest 
in  the  former;  Matthews  v.  Whitaker  (Tex.  Civ.),  23  8.  W.  539,  oc- 
cupation under  void  assignment  of  lease  will  be  enjoined;  Menger  v. 
Ward  (Tex.  Civ.),  28  8.  W.  825,  authority  to  sublet  carries  with  it 
power  to  assign;  Campbell  v.  Cates  (Tex.  Civ.),  51  8.  W.  269,  sub- 
tenant taking  entire  term  of  lease  is  liable  for  covenants  in  original 
lease;  Brown  v.  Pope,  27  Tex.  Civ.  227,  65  8.  W.  43,  3  Tex.  Ct.  Rep. 
280,  under  statute  party  cannot  sublet  without  consent  of  landlord, 
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and  hence  sublessee  never  becomes  a  tenant.  See  notes,  47  Am.  St. 
Eep.  199;  14  L.  R.  A.  (n.  s.)  1205. 

Landlord  may,  During  Oontlnuance  of  tbe  Lease,  maintain  an  ac- 
tion for  any  permanent  injury  to  the  property. 

Reaffirmed  in  Cox  v.  Patten  (Tex.  Civ.),  66  S.  W.  67,  3  Tex.  Ct. 
Eep.  772.     See  note,  64  L.  R.  A.  664. 

Landlord  Waives  Forfeiture  for  Assignment  of  lease  by  accepting 
one  from  assignee. 

Approved  in  Cuschner  v.  Westlake,  43  Wash.  697,  86  Pac.  950,  ap- 
plying rule  to  acceptance  by  assignee  of  lease  of  rent  from  sublessee. 

Conceding  That  Assignment  of  Iioase  Without  Consent  of  Landlord 
works  forfeiture,  forfeiture  will  be  waived  by  landlord's  accepting 
rent  from  assignee. 

Approved  in  Scott  v.  Slaughter,  35  Tex.  Civ.  527,  80  8'.  W.  645,  ap- 
plying rule  to  lease  from  state. 

Statute  Prohibits  Assignment  as  Well  as  Sublease  without  consent 
of  landlord. 

Approved  in  Stokes  v.  Riley,  29  Tex.  Civ.  378,  68  S.  W.  705,  com- 
missioner has  implied  power  to  consent  to  assignment  of  state  school 
lands;  Adkinson  v.  Porter  (Tex.  Civ.),  73  S.  W.  44,  applying  rule  to 
leases  of  state  lands. 

Distinguished  in  Markowitz  v.  Green  wall  Theatrical  Circuit  Co. 
(Tex.  Civ.),  75  S.  W.  76,  statute  does  not  apply  to  contract  placing  per- 
son in  charge  of  theater  as  manager. 

79  Tex.  272-275,  15  S.  W.  29,  BLUKTZER  ▼.  DEWEES. 

Charge  That  Fraud,  to  Defeat  Contract  valid  on  its  face,  must  be 
established  by  preponderance  of  evidence,  and  with  such  certainty  as 
will  satisfy  minds  of  jury,  is  erroneous. 

Approved  in  Reynolds  v.  Weinman  (Tex.  Civ.),  25  S.  W.  35,  re- 
affirming rule;  Finks  v.  Cox  (Tex.  Civ.),  30  S.  W.  513,  a  charge  that 
jury  must  be  "satisfied"  is  error;  Gulf  etc.  Ry.  Co.  v.  Condra,  36  Tex. 
Civ.  557,  82  S.  W.  529,  applying  rule  to  defense  of  contributory  neg- 
ligence; American  Land  etc.  Co.  v.  Pace,  23  Tex.  Civ.  248,  56  S.  W. 
391,  upholding  sufficiency  of  evidence  to  show  trust  deed  executed  in 
mistake  as  to  land  embraced  and  decreeing  its  reformation;  Matte- 
son  V.  United  States  etc.  Land  Co.,  103  Minn.  411,  115  N.  W.  197, 
where  vendor  repudiates  contract  no  tender  of  balance  due  necessary. 

79  Tex.  27e-279,  15  S.  W.  256,  BUBK  v.  TURNER. 

Recital  of  Particular  Fact  in  Deed  is  at  Least  Evidence  against 
parties  and  privies. 

Approved  in  Wallace  v.  Pruitt,  1  Tex.  Civ.  235,  20  S.  W.  729,  re- 
affirming rule;  Bartell  v.  Kelsey  (Tex.  Civ.),  59  S.  W.  633,  1  Tex.  Ct. 
Rep.  541,  recitals  are  not  evidence  against  a  stranger. 

Recitals  in  Conveyance  of  Land  Certificate  of  Chain  of  title  back 
to  grantee  of  certificate  shift  burden  to  defendant  to  prove  that  one 
or  more  of  recitals  is  untrue,  or  that  he  holds  by  limitation. 

Cited  in  Miller  v.  Barler,  89  Tex.  272,  34  S.  W.  604,  question  re- 
ferred to  but  not  passed  upon. 

79  Tex.  279-292,  16  S.  W.  237,  IdADDOZ  Y.  FENNER. 

Land  is  not  "Titled"  Within  Constitutional  Provision  protecting  it 
from  location  unless  it  can,  by  proper  interpretation  of  patent  or 
grant,  be  included  within  lines  called  for. 

Reaffirmed  in  Yocum  v.  McCurdy  (Tex.  Civ.),  39  S.  W.  210. 
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LocfttionB  of  Surveys  Should  be  Governed,  first,  by  natural  objects 
or  boundaries;  second,  by  artificial  marks;  third,  by  course  and  dis- 
tance. 

Beaffirmed  in  Huff  v.  Crawford  (Tex.  Civ.),  32  S.  W.  595. 

Conne  and  Distance  may  Prevail,  in  some  instances,  where  monu- 
ments are  uncertain. 

Distinguished  in  Wood  v.  Cahill,  21  Tex.  Civ.  43,  50  S.  W.  1074, 
where  question  of  boundary  was  not  the  real  issue. 

Whether  or  not  Course  and  Distance  should  yield  to  unmarked  line 
of  another  survey,  which  is  called  for,  quaere. 

Approved  in  Wyatt  v.  Foster,  79  Tex.  420,  15  8.  W.  681,  call  for 
distance  is  of  the  least  dignity,  and  must  yield  to  calls  for  corners 
and  lines;  Goodaon  v.  Fitzgerald,  40  Tex.  Civ.  626,  90  S.  W.  900,  in 
order  for  unmarked  line  to  overcome  call  for  course  and  distance,  it 
must  be  identified  on  ground;  Stensoff  v.  Jackson,  40  Tex.  Civ.  331, 
89  S.  W.  447,  where  unmarked  line  called  for  is  line  of  another  survey, 
it  may  be  given  dignity  of  natural  object;  State  v.  Bussell,  38  Tex. 
Civ.  23,  85  8.  W.  294,  call  for  established  line  of  prior  survey  held  to 
prevail,  though  resulting  in  large  excess  in  survey.  See  note,  129  Am. 
St.  Bep.  1006. 

In  Absence  of  Contrary  Evidence,  it  will  be  presumed  that  surveyor 
actually  surveyed  all  lines  called  for  in  his  field-notes,  as  certified. 

Approved  in  Cochran  v.  Kapner,  46  Tex.  Civ.  346,  103  S.  W.  472, 
Groesbeck  v.  Harris,  82  Tex.  416,  19  8.  W.  851,  Waggoner  v.  Daniels, 
4  Tex.  Civ.  355,  23  8.  W.  738,  Besson  v.  Bichards,  24  Tex.  Civ.  67,  58 
8.  W.  613,  Morgan  v.  Mowles  (Tex.  Civ.),  61  8.  W.  156,  2  Tex.  Ct. 
Rep.  13,  Aransas  Pass  etc.  Co.  v.  Flippen  (Tex.  Civ.),  29  S.  W.  813, 
and  Piatt  v.  Vermillion,  99  Fed.  365,  all  reaffirming  rule;  Batliff  v. 
Burleson,  7  Tex.  Civ.  624,  25  8.  W.  1004,  in  absence  of  natural  or  arti- 
ficial objects,  course  and  distance  control  line. 

Criticised  in  Ware  v.  McQuinn,  7  Tex.  Civ.  109,  110,  26  8.  W.  127, 
128,  holding  adjoining  surveys  made  by  same  surveyor  about  same 
time,  junior  calling  for  other,  but  no  division  line  run,  excess  of  quan- 
tity should  be  divided  in  proportion  to  acreage  and  line  established; 
Welder  v.  McComb,  10  Tex.  Civ.  91,  30  8.  W.  825,  holding  that  it  is 
not  good  practice  to  charge  that  it  will  be  presumed  surveyor  actually 
surveyed  all  lines. 

Unmarked  Line  of  Adjacent  Survey  Called  for,  when  it  can  be  ac- 
curately ascertained,  should  prevail  over  course  and  distance. 

Approved  in  Angle  v.  Young  (Tex.  Civ.),  25  8.  W.  800,  Coleman  Co. 
V.  Stewart  (Tex.  Civ.),  65  8.  W.  385,  3  Tex.  Ct.  Bep.  424,  White  v. 
Blum,  79  Fed.  276,  and  Piatt  v.  Vermillion,  99  Fed.  364,  366,  all  re- 
affirming rule;  Taylor  v.  Lewis,  36  Tex.  Civ.  306,  81  8.  W.  535, 
question  for  jury  whether  line  of  prior  survey  should  prevail  over  call 
for  distance;  Davis  v.  Baylor  (Tex.  Sup.),  19  8.  W.  525,  a  line  as  estab- 
lished by  objects  and  not  by  the  calls  of  the  deed  for  distance  should 
prevail;  Langerman  v.  Nichols  (Tex.  Civ.),  32  8.  W.  126,  where  corner 
of  adjacent  survey  can  be  ascertained,  such  corner  will  prevail  over 
courses  and  distances. 

Distinguished  in  Texas  etc.  Co,  v.  Hunnicut  (Tex.  Civ.),  31  8.  W. 
523,  and  Aransas  Pass  etc.  Co.  v.  Flippen  (Tex.  Civ.),  29  8.  W.  813, 
where  surveyor  makes  a  mistake  in  supposing  that  he  has  reached  the 
western  lines  of  an  older  survey  when  running  the  course  and  distance 
called  for. 


79  Tex.  292-31Q      NOTES  ON  TEXAS  EEPOETS.  140 

79  Tex.  292-303,  15  8.  W.  231,  LOTT  v.  KING. 

Statement  in  Interrogatory  Which  Merely  OallB  attention  of  wit- 
ness to  subject  matter  of  inquiry  is  no  ground  for  suppression  of  an- 
swer. 

Approved  in  Faulkner  t.  Cassidy,  39  Tex.  Civ.  421,  87  S.  W.  907, 
and  Fire  Assn.  v.  Masterson  (Tex.  Civ.),  83  S.  W.  50,  both  reaffirming 
rule;  Cunningham  v.  Neal,  49  Tex.  Civ.  617,  109  S.  W.  458,  question 
calling  on  plaintiff  to  state  whether  he  gave  any  orders  or  instructions 
to  move  certain  cars  to  which  he  had  instructed  other  employees  to 
couple  is  not  leading;  Ft.  Worth  etc.  By.  Co.  v.  Jones,  38  Tex.  Civ.  133, 
85  S.  W.  39,  questions  as  to  whether  or  not  language  and  conduct  of 
conductor  humiliated  witness,  held  to  be  leading;  International  etc.  R. 
Co.  V.  Collins,  33  Tex.  Civ.  62,  75  S.  W.  816,  and  Missouri  etc.  By.  Co. 
V.  Baker,  35  Tex.  Civ.  543,  81  S.  W.  67,  both  holding  to  be  leading, 
interrogatory  must  suggest  desired  answer;  Galveston  etc.  By.  Co.  v. 
Puente,  30  Tex.  Civ.  250,  70  S.  W.  364,  question  whether  it  was  or  was 
not  dangerous  for  man  to  jump  on  car;  San  Antonio  etc.  By.  v.  Ham- 
mon,  92  Tex.  514,  50  S.  W.  124,  question  containing  a  group  or  series 
of  facts  and  admitting  of  a  complete  answer  in  affirmative  or  negative 
is  leading;  Missouri  etc.  By.  v.  Jamieson,  12  Tex.  Civ.  693,  34  S.  W. 
674,  instance  of  question  in  deposition  held  not  to  be  leading. 

Qualified  in  International  etc.  By.  v.  Dalwigh,  92  Tex.  657,  51  S. 
W.  501,  if  the  question  contains  more  than  one  proposition  and  ad- 
mits of  a  complete  answer  of  "yes"  or  "no,"  it  is  leading. 

Miscellaneous.— Cited  in  Stone  ▼.  Crenshaw,  30  Tex.  Civ.  398,  70  S. 
W.  584,  recognizing  right  of  colonist  under  government  of  Coahuila 
and  Texas,  to  land  sold  before  organization  of  republic,  but  patented 
and  recognized  by  republic  of  state. 

79  Tex.  304-308,  15  &  W.  261,  SOBLEY  ▼.  MATLOCK. 

In  Trespass  to  Try  Title,  in  Order  to  Establish  Title  by  five  years' 
limitation,  defendant  must  show  concurrence  of  statutory  require- 
ments. 

Beaffirmed  in  Converse  v.  Binger,  6  Tex.  Civ.  55,  24  S.  W.  706,  Gil- 
lum  V.  Fuqua  (Tex.  Civ.),  61  S.  W.  939,  2  Tex.  Ct.  Bep.  269,  and 
Lackey  v.  Bennett  (Tex.),  65  S.  W.  652,  3  Tex.  Ct.  Bep.  294.  Ap- 
proved in  McLavy  v.  Jones,  31  Tex.  Civ.  357,  72  S.  W.  408,  possession 
may  be  based  upon  recorded  deed  to  predecessor  in  title;  Logan  v. 
Bobertson  (Tex.  Civ.),  83  S.  W.  400,  possession  must  be  under  deed 
duly  recorded. 

Omission  to  Pay  Taxes  in  Any  One  of  Five  Years  is  fatal  to  plea  of 
five  years'  limitation. 

Beaffirmed  in  Taylor  v.  Brymer,  17  Tex.  Civ.  520,  42  S.  W.  1000. 

In  Order  to  Oonstitate  Color  of  Title,  possession  must  be  under  deed 
duly  registered. 

See  note,  88  Am.  St.  Bep.  712. 

79  Tex.  308-310,*16  S.  W.  239,  BUDDELL  v.  SPARKS. 

If  Purchaser  at  Void  Judicial  Sale  has  claim  for  purchase  money 
which  has  been  applied  to  payment  of  judgment,  and  thereafter  lost 
property  because  levy  was  on  homestead,  he  cannot  set  it  off  against 
execution  for  officer's  costs. 

See  note,  69  L.  B.  A.  42. 
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79  Tez.  310-S14,  23  Am.  St.  Bep.  340,  16  8.  W.  240,  HABN  v.  SMITH. 

Vendor  may  Acquire  Title  by  Zilmltation  against  his  vendee  where 
deed  ia  executed;  covenant  of  warranty  will  not  defeat  such  title. 

Reafarmed  in  Converse  v.  Ringer,  6  Tex.  Civ.  58,  24  S.  W.  708;  Texas 
etc.  Ry.  V.  Maynard  (Tex.  Civ.),  51  S.  W.  256;  Doolittle  v.  Robertson, 
109  Ala.  414,  19  So.  851.  Approved  in  Thomson  v.  Weisman,  98  Tex. 
175,  82  S.  W.  505,  vendor  remaining  in  possession  may  acquire  title 
by  limitation  against  vendee;  Paris  Grocer  Co.  v.  Burks,  101  Tex.  112, 
105  S.  W.  176,  arguendo. 

When  Parties  are  in  Donbt  as  to  the  Line  dividing  their  lands,  they 
may  ^x  it  by  parol  agreement,  but  not  where  they  know  where  true 
line  lies. 

Approved  in  Rennert  v.  Shirk,  163  Ind.  551,  72  N.  E.  549,  one  may 
acquire  title  by  adverse  possession,  though  holding  under  mistake  as 
to  boundary  line;  Thiessen  v.  Worthington,  41  Or.  148,  68  Pac.  424, 
applying  rule  where  line  acquiesced  in  for  fourteen  years.  See  notes, 
102  Am.  St.  Rep.  246;  10  L.  R.  A.  (n.  s.)  611;  21  L.  R.  A.  830. 

79  Tex.  314-318,  15  8.  W.  269,  PACE  v.  WEBB. 

Article  1639b,  Bevised  Statutes,  Recognizes  but  two  means  by  which 
appeals  from  justice  court  judgments  may  be  protected:  first,  by  giv- 
ing bond  prescribed  by  article  1639;  second,  by  making  affidavit  pre- 
scribed by  article  1639a. 

Approved  in  Harris  v.  Robinson,  49  Ter.  Civ.  437,  109  S.  W.  401, 
following  rule. 

Distinguished  in  Williams  v.  Vaughan  (Tex.  Civ.),  43  S.  W.  852,  an 
intervener  need  only  give  bond  in  double  the  amount  of  costs. 

79  Tex.  318-321,  16  8.  W.  389,  MUNZENHEIMEB  V.  MANHATTAN 
CLOAK  ETC.  CO. 

Failnre  of  AfAdavit  for  Attachment,  upon  Debt  not  Dne,  to  state 
when  debt  will  become  due  is  not  fatal. 

Reaffirmed  in  Hinzie  v.  Moody,  1  Tex.  Civ.  29,  20  8.  W.  770. 

Affidavit  for  Attachment  Naming  Parties  as  in  petition,  filed  by 
same  clerk  at  same  time  as  petition,  and  indorsed  with  same  file  num- 
ber, sufficiently  identifies  cause. 

Approved  in  La  Force  v.  Wear  etc.  Dry  Goods  Co.,  8  Tex.  Civ.  574, 
29  S.  W.  76,  reaffirming  rule;  Bridges  &  Son  v.  First  Nat.  Bank,  47 
Tex.  Civ.  455,  105  S.  W.  1019,  attachment  giving  correctly  style  of 
cause  and  court  and  term,  but  failing  to  give  number  of  case,  is  suffi- 
cient where  affidavit  and  bond  are  indorsed  with  both  style  and  num- 
ber; Eilers  v.  Forbes  (Tex.  Civ.),  32  8.  W.  710,  affidavit  need  not  be 
filed  on  same  day  as  petition. 

Attachment  Bond,  Naming  Persons  Constituting  Plaintiff  Firm,  is  not 
defective  because  it  does  not  name  such  persons  in  latter  part  of  bond. 

Approved  in  First  Nat.  Bank  v.  Wallace  (Tex.  Civ.),  65  S.  W.  394, 
3  Tex.  Ct.  Rep.  460,  the  term  ''undersigned"  includes  all  signers  in 
the  obligation,  and  is  sufficient. 

79  Tez.  321-324,  15  S.  W.  258,  MIDDLEBBOOK  v.  ZAPP. 

Article  2295,  Bevised  Statutes,  prescribing  that  levy  on  partner's 
interest  in  firm  property  shall  be  made  by  leaving  notice,  provides 
exclusive  remedy,  and  renders  seizure  unlawful. 

Approved  in  Sumner  v.  Crawford  (Tex.  Civ.),  41  S.  W.  825,  reaffirm- 
ing rule;  Sumner  v.  Crawford,  91  Tex.  131,  41  S.  W.  995,  goods  in 
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trustee's  possession  for  purpose  of  selling  and  satisfying  creditors 
must  be  levied  on  by  notice;  Pittman  v.  Rotan  Grocery  Co.,  15  Tex. 
Civ.  679,  39  S.  W.  1110,  no  lien  is  created  in  property  in  hands  of 
trustee,  levied  on  without  notice;  Currie  v.  Stuart  (Tex.  Civ.),  26 
S.  W.  147,  party  seizing  unlawfully  is  liable  in  damages  to  member 
of  firm;  Jones  v.  Meyer  Bros.  Drug  Co.,  25  Tex.  Civ.  236,  61  S.  W. 
554,  2  Tex.  Ct.  Rep.  153,  it  will  be  presumed  that  officer  did  his  duty 
when  return  does  not  show  manner  of  levy.  See  notes,  57  Am.  St. 
Rep.  440;  46  L.  R.  A.  498. 

79  Tex.  325-329,  15  B.  W.  268,  ROSENTHAL  V.  TAYLOR  ETC.  00. 

Anthority  to  Operate  Railway  upon  Streets  is  subject  to  constitu- 
tional provision  securing  indemnity  to  those  whose  property  is  in- 
jured. 

Approved  in  Gray  v.  Dallas  Terminal  Ry.,  13  Tex.  Civ.  165,  36  8. 
W.  355,  reaffirming  rule;  Beaumont  Traction  Co.  v.  Brock,  48  Tex. 
Civ^  45,  106  8.  W.  462,  where  city  authorizes  railway  to  erect  poles 
and  feed  wires  in  street,  abutting  owner  cannot  enjoin  same;  Mis- 
souri etc.  Ry.  Co.  v.  Anderson,  36  Tex.  Civ.  130,  81  S.  W.  787,  mere 
conveyance  of  right  of  way  does  not  authorize  construction  of  shops 
or  switching  yards;  San  Antonio  etc.  Ry.  v.  Lougoris  (Tex.  Civ.),  25 
8.  W.  1022,  condemnation  and  assessing  damages  bars  an  action  for 
damages  unless  caused  by  bad  management;  Dilworth  v.  State,  36  Tex. 
Cr.  192,  36  8.  W.  276,  act  providing  for  gateway  in  ranch  fence  de- 
clared unconstitutional  in  that  it  did  not  provide  for  indemnity.  See 
notes,  25  Am.  St.  Rep.  611;  31  Am.  St.  Rep.  733. 

Action  for  Damages  Lies  for  Injuries  resulting  from  obstruction  of 
water  in  constructing  railway. 

Reaffirmed  in  Dobbins  v.  Missouri  etc.  Ry.,  91  Tex.  65,  66  Am.  St. 
Rep.  862,  41  S.  W.  64,  38  L.  R.  A.  573.  Approved  in  Settegast  v. 
Houston  etc.  Ry.  Co.,  38  Tex.  Civ.  632,  87  S.  W.  201,  arguendo.  See 
note,  85  Am.  St.  Rep.  717. 

Depreciation  in  Value  is  Safest  Measure  of  Damages  for  injury 
caused  by  construction  of  railway. 

Approved  in  Red  River  etc.  By.  Co.  v.  Hughes,  36  Tex.  Civ.  473, 
81  S.  W.  1236,  Eastern  Texas  R.  Co.  v.  Eddings,  30  Tex.  Civ.  171,  70 
8.  W.  98,  Denison  etc.  Ry.  v.  O'Malley,  18  Tex.  Civ.  202,  45  8.  W.  226, 
Gulf  etc.  Ry.  v.  Frederickson  (Tex.),  19  S.  W.  125,  and  Denison  etc. 
Ry.  V.  O'Malley  (Tex.  Civ.),  45  8.  W.  228,  all  reaffirming  rule;  Mis- 
souri etc.  Ry.  Co.  v.  Green,  44  Tex.  Civ.  249,  99  8.  W.  574,  applying 
rule  where  damage  to  land  resulted  from  defective  culverts  on  land 
of  adjoining  owner  for  drainage  of  surface  water  and  damages  are 
permanent;  Umscheid  v.  City  of  San  Antonio  (Tex.  Civ.),  69  S.  W. 
497,  applying  rule  to  pollution  of  land  from  sewage;  Daniel  v.  Ft. 
Worth  etc.  Ry.  Co.  (Tex.  Civ.),  69  8.  W.  199,  applying  rule  to  dam- 
ages from  coal  depot,  hoist  and  bins;  Denison  etc.  R.  R.  Co.  v.  Berry, 
98  Tex.  252,  83  8.  W.  6,  and  Texas  etc.  R.  Co.  v.  Brown,  38  Tex.  Civ. 
612,  86  8.  W.  660,  both  applying  rule  to  injury  caused  by  railroad 
embankment;  Daniel  v.  Fort  Worth  etc.  Ry.  Co.,  96  Tex.  329,  72  8. 
W.  580,  plaintiff  may  recover  for  discomfort  of  himself  and  family 
as  well  as  depreciation  in  property;  Williams  v.  Southern  Pacific  R. 
R.  Co.,  150  Cal.  627,  89  Pac.  600,  where  railroad  was  constructed  on 
land  without  condemnation,  statute  began  to  run  from  time  of  con- 
struction; Virginia  Hot  Springs  Co.  v.  McCray,  106  Va.  467,  469,  56 
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S.  E.  219,  applying  rale  to  damage  from  pollution  of  watercourse; 
Paris  ▼.  AUred,  17  Tex.  Civ.  127,  43  S.  W.  63,  Brown  v.  Southwestern 
etc.  Tel.  Co.,  17  Tex.  Civ.  436,  44  S.  W.  60,  and  Baugh  v.  Texas  etc. 
By.,  80  Tex.  59,  15  S.  W.  587,  when  nuisance  is  of  a  permanent  char- 
acter, damagea  must  be  recovered  in  one  action  and  measure  of  dam- 
age is  depreciation  in  value;  Missouri  etc.  By.  v.  Graham,  12  Tex. 
Civ.  56,  57,  33  S*  W.  577,  measure  of  damages  is  to  take  value  at 
time  of  injury  wrought  and  not  at  time  of  trial;  San  Antonio  v. 
Mackey,  14  Tex.  Civ.  213,  214,  36  S.  W.  761,  in  action  for  damage  for 
using  property  for  city  dump,  the  nuisance  is  not  permanent,  and 
damages  accrued  up  to  trial  can  only  be  recovered;  Houston  v.  Parr 
(Tex.  Civ.),  47  S.  W.  394,  where  nuisance  is  permanent,  past  as  well 
as  future  value  is  to  be  considered  in  assessing  damages;  Cleveland 
etc,  B.  B.  V.  King,  23  Ind.  Ap.  580,  55  N.  E.  877,  when  nuisance  can 
be  abated,  recovery  for  permanent  injury  cannot  be  had. 

Miscellaneous.— Taylor  etc.  By.  v.  Bobson  (Tex.  Civ.),  24  S.  W.  38, 
referred  to  for  facta. 

79  Tax.  329-332,  15  S.  W.  273,  EAST  V.  DUGAN. 

Before  Location,  Land  Certificate  is  Mere  Bight  to  locate  land — a 
chattel;  but  when  located,  it  becomes  merged  in  land. 

Approved  in  Parker  v.  Walker,  15  Tex.  Civ.  372,  39  S.  W.  612,  re- 
affirming rale;  Watts  v.  Bruce,  31  Tex.  Civ.  351,  72  S.  W.  260,  apply- 
ing rule  to  Confederate  land  scrip;  Ingram  v.  Walker,  7  Tex.  Civ.  77, 
26  8.  W.  478,  sale  by  probate  court  of  soldier's  discharge  entitling 
him  to  a  land  certificate  will  operate  after  forty  years  as  a  sale  of 
land  certificate  already  issued;  Odell  v.  Kennedy,  26  Tex.  Civ.  441, 
64  8.  W.  803,  3  Tex.  Ct.  Bep.  391,  sale  of  patented  headright  certifi- 
cate passes  title  to  land  and  not  to  a  mere  chattel;  Webb  v.  Haskit 
(Tex.  Civ.),  25  S.  W.  163^  order  of  bankruptcy  court  to  assign  land 
certificate,  the  land  having  already  been  located  and  patented,  is  an 
equitable  assignment,  and  does  not  pass  title  to  the  land. 

Limited  in  Waterman  ▼.  Charlton,  102  Tex.  512,  120  S.  W.  172, 
unlocated  land  certificate  is  governed  by  laws  of  descent  of  Texas 
and  not  by  laws  of  state  of  decedent's  domicile. 

Administrator's  Sale  of  Land  Certificate  after  location  does  not  pass 
title  to  the  land. 

Approved  in  Whittaker  v.  Thayer,  48  Tex.  Civ.  510,  110  S.  W.  788, 
following  rale;  Whittaker  v.  Thayer,  101  Tex.  459,  108  S.  W.  1159, 
holding  under  facts  that  administrator's  sale  was  of  land  and  not  of 
certificate;  Thompson  v.  Langdon,  87  Tex.  259,  28  S.  W.  935,  sale  of 
land  certificate  after  location  operates  as  an  equitable  transfer  of 
land;  Hume  v.  Ware,  87  Tex.  383,  28  S.  W.  936,  sale  of  certificate 
after  location  passes  equitable  title  if  grantor  had  title;  Lubbock  v. 
Binns,  20  Tex.  Civ.  411,  50  S.  W.  586,  under  probate  court  a  sale  will 
be  deemed  a  sale  of  the  land  and  not  of  the  certificate;  Massenberg 
V.  -Denison,  107  Fed.  22,  after  possession  and  use  for  sixty  years  from 
uDimpeached  transfer  by  administrator,  an  order  for  sale  of  land  will 
be  presumed;  dissenting  opinion  in  Jones  v.  Lee,  86  Tex.  46,  22  S.  W. 
396,  majority  reaffirming  rule. 

Distinguished  in  Wood  v.  Mistretta,  20  Tex.  Civ.  241,  49  8.  W.  239, 
executor's  deed  to  a  land  certificate  by  order  of  probate  court  is  a 
deed  to  the  land  under  five  years'  limitation. 

A  Jndgment  Against  an  Administrator  as  to  Land  does  not  conclude 
an  heix* 
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Approved  in  Boles  v.  Walton,  32  Tex.  Civ.  598,  74  S.  W.  83,  apply- 
ing rule  to  foreclosure  of  vendor's  lien  on  homestead  after  wife's 
death. 

79  Tez.  837-340,  16  S.  W.  270,  POBTWOOD  ▼.  NEWBEBBY. 

Husband's  Act  of  Ahandonxnent,  In  Selling  Homestead,  will  bind 
children,  and  wife  as  well,  if  he  act  in  good  faith  and  not  against  her 
will. 

Approved  in  Boemer  ▼.  Meyer  (Tex,  Sup.),  17  S.  W.  597,  and  Cosby 
V.  Stimson  (Tex.  Civ.),  26  8.  W.  276,  both  reaffirming  rule;  Nash  v. 
Herring,  5  Tex.  Civ.  98,  23  S.  W.  740,  abandonment  by  husband  binds 
children;  Mass  v.  Bromberg,  28  Tex.  Civ.  149,  66  S.  W.  471,  3  Tex. 
Ct.  Be  p.  838,  husband  may  alter  actual  boundaries  of  homestead  when 
acting  in  good  faith. 

Questioned  in  Moore  v.  Dunn,  16  Tex.  Civ.  376,  41  S.  W.  531,  where 
husband  and  wife  both  leave  homestead,  and  husband  alone  does  not 
intend  to  return,  whether  husband's  deed  alone  will  convey. 

79  Tex.  341-346,  16  S.  W.  390,  SAK  ANTONIO  STBEET  BY.  ▼.  OAIL- 
LOUTTE. 

Facts  Held  to  Warrant  Befiual  of  Charge  as  to  contributory  negli- 
gence in  action  for  death  of  child  fourteen  months  old. 

Cited  in  notes,  32  Am.  St.  Rep.  594;  49  Am.  St.  Bep.  411. 

In  1884,  by  Statute  Street  Ballroad  was  only  liable  for  grose  neg- 
ligence in  causing  injury  to  child  by  cars. 

See  note,  25  L.  B.  A.  664. 

79  Tex.  347-361,  16  S.  W.  276,  HENSEL  v.  KEGAN& 

Purchasers  of  Community  Property  from  Surviving  Husband  cannot 
be  charged  with  burden  of  proving  his  authority  when  over  thirty 
years  have  elapsed  since  sale. 

Approved  in  Wolf  v.  Gibbons  (Tex.  Civ.),  69  S.  W.  239,  Stipe  v. 
Shirley,  33  Tex.  Civ.  226,  76  S.  W.  309,  and  Mariposa  Land  etc.  Co. 
v.  Silliman  (Tex.  Civ.),  27  S.  W.  773,  all  reaffirming  rule;  Auerbach 
V.  Wylie,  84  Tex.  620,  19  S.  W.  857,  after  lapse  of  time  it  will  be 
presumed  that  deed  to  surviving  partner  was  for  community  debts. 

Plaintiffs  Who  Fall  to  Plead  Stale  Demand  to  facts  alleged  in  de- 
fendant's answer  cannot  avail  themselves  of  facts  tending  to  show 
laches. 

Approved  in  Smith  v.  Perkins,  81  Tex.  158,  26  Am.  St.  Bep.  800, 
16  S.  W.  807,  reaffirming  rule;  Hanrick  v.  Gurlcy  (Tex.  Civ.),  48  S.  W. 
99S,  limitation  does  not  run  against  purchaser  at  illegal  foreclosure 
sale  as  his  rights  are  lis  pendens. 

Miscellaneous. — Hensel  v.  Kegans,  8  Tex.  Civ.  585,  28  S.  W.  705, 
another  phase  of  same  case;  Stipe  v.  Shirley  (Tex.  Civ.),  64  S.  W. 
1013,  2  Tex.  Ot.  Bep.  945,  case  discussed  but  not  applied  because  party 
not  entitled  to  relief  under  the  facts. 

79  Tex.  351-356,  16  a  W.  276,  NOLTE  v.  METEB. 

Deed  Which  is  Uncertain  as  to  Beneficiary  and  trustee  can  pass  no 
title. 

Approved  in  Board  of  Trustees  v.  May,  201  Mo.  371,  99  S.  W.  1095, 
devise  to  "Methodist  E.  Church,  South,  and  missionary  cause,"  too  in- 
definite  and  uncertain;  Meyer  v.  HoUe,  83  Tex.  626,  19  S.  W.  155,  title 
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▼ests  in  heirs  at  gprantor's  death  if  trust  void  for  uncertainty.    See 
note,  64  Am.  St.  Rep.  767. 

Distinguished  in  Gidley  v.  Lovenberg,  35  Tex.  Civ.  211,  79  S.  W. 
836,  devise  for  "widows'  and  orphans'  home"  not  too  indefinite 

79  Tex.  356-360,  16  S.  W.'  392,  CABTEB  ▼.  HUBBARD. 

Where  Petition  Contains  Averment  of  jurisdictional  amount,  juris- 
diction can  only  be  attacked  by  plea  alleging  that  such  amount  is 
falsely  stated  to  confer  jurisdiction. 

Approved  in  Burton  v.  Archinard  (Tex.  Civ.),  49  S.  W.  686,  re- 
affirming rule;  Wathoefer  v.  Hobgood,  18  Tex.  Civ.  295,  44  S.  W.  567, 
amount  claimed  in  petition  will  give  court  jurisdiction,  though  less 
recovered,  unless  plea  alleging  false  exaggeration  to  give  jurisdiction 
is  made. 

Where  Collection  of  Money  has  Been  Enjoined,  defendant  may,  upon 
proper  pleadings  and  proof,  have  judgment  for  his  debt,  although 
amount  be  insufficient  to  give  jurisdiction  in  original  'action. 

Approved  in  Warren  v.  Bohr,  26  Tex.  Civ,  336,  64  S.  W.  65,  2  Tex. 
Ct.  Bep.  1062,  where  pleadings  in  execution  of  judgment  being  en- 
joined do  not  attack  judgment  as  being  void  or  dormant,  district 
court  is  not  required  to  render  judgment  on  indebtedness  due  in  deny- 
ing relief  demanded. 

Where  PUintifl  Snes  In  Distrtct  Court  on  Demand  less  than  fifteen 
hundred  dollars,  and  to  enforce  lien  on  land,  if  it  ia  found  that  no 
lien  exists,  suit  must  be  dismissed. 

Approved  in  Tian  v.  Lloyd,  21  Tex.  Civ.  435,  52  S.  W.  983,  Gulf ' 
etc.  By.  V.  Winder,  26  Tex.  Civ.  268,  63  S.  W.  1046,  3  Tex.  Ct.  Bep. 
782,  Strang  v.  Pray  (Tex;  Civ.),  34  S.  W.  666,  and  Storrie  v.  Woess- 
ser  (Tex.  Civ.),  47  S.  W.  838,  all  reaffirming  rule;  Bobinson  v.  Gar- 
rett (Tex.  Civ.),  54  S.  W.  270,  action  should  be  dismissed  if  a  plea 
in  bar  of  limitation  places  amount  below  jurisdiction. 

Overruled  in  Ablowich  v.  Greenville  Nat.  Bank,  95  Tex.  433,  67  S. 
W.  881,  district  court  has  jurisdiction  of  action  to  enforce  lien  on 
land,  though  less  than  jurisdictional  amount  and  finding  against  lien. 

79  Tex.  360-362,  16  a  W.  282,  HOBBS  V.  CAMPBELL. 

Judge  is  not  Disqualified  from  Trying  Cause  arising  from  forfeiture 
of  bail  money  by  fact  that  he  was  attorney  for  accused  in  criminal 
ease. 

Cited  in  notes,  23  Am.  St.  Bep.  551;  25  L.  B.  A.  116. 

79  Tez.  363-^1,  15  a  W.  277,  PULLIAM  ▼.  BUNNBLLS  COXTNTY. 

Language  of  Entire  Section  6  of  Article  7  of  Constitution  indicates 
that  all  county  school  lands  were  to  be  held  by  counties  in  trust  for 
support  of  public  schools,  and  for  no  other  purpose. 

Beaffirmed  in  Waggoner  v.  Wise  Co.,  17  Tex.  226,  43  S.  W.  840. 
Approved  in  San  Augustine  County  v.  Madden,  39  Tex.  Civ.  261,  87 
S.  W.  1056,  holding  void  conveyance  of  part  of  county  school  lands 
in  consideration  of  services  in  locating  same;  Slaughter  v.  Mallet 
Land  etc.  Co.,  141  Fed.  293,  county  commissioners  cannot  pay  commis- 
sions to  agent  from  proceeds  of  lands;  Cameron  v.  State  (Tex.  Civ.), 
67  S.  W.  354,  arguendo. 

Distinguished  in  Dallas  County  v.  Club  Land  etc.  Co.,  95  Tex.  206, 
66  8.  W.  296,  holding  commissioners  cannot  convey  school  lands  to 
sorveyor  in  payment  for  services  in  subdividing  such  lands  for  sale. 

4  Tex.  Notes— 10 
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Purchasor  of  County  School  Lands  is  bound  to  know  powers  of 
agent  assuming  to  sell  school  lands. 

Approved  in  Logan  v.  Stephens  County  (Tex.  Civ.),  81  S.  W.  110, 
purchaser  affected  hy  want  of  power  in  agent  manifest  from  order  of 
commissioners'  court;  Nichols  v.  State,  11  Tex.  Civ.  333,  32  S.  W.  454, 
to  bind  government  to  contract  entered  into  with  its  agent,  the  man- 
ner of  its  execution  as  provided  by  law  must  be  complied  with. 

79  Tex.  371-377,  23  Am.  St  Bep.  345,  15  S.  W.  280,  11  L.  B.  A.  486^ 
GULF,  COLOBABO  ETO.  BY.  v.  WILSON. 

Petition  Alleging,  In  Substance,  That  Car  on  which  plaintiff  was 
riding  was  derailed  through  negligence  of  railway  company,  or  its 
employees,  and  that  plaintiff  was  injured,  states  cause  of  action. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Contreras,  31  Tex.  Civ.  489, 
73  S.  W.  1051,  and  San  Antonio  etc.  By.  v.  Mechler  (Tex,  Civ.),  29 
S.  W.  203,  both  reaffirming  rule;  Galveston  etc.  Ry.  Co.  v.  Garcia,  45 
Tex.  Civ.  230,  100  S.  W.  199,  in  suit  for  personal  injuries  received  in 
derailment,  allegation  that  plaintiff  was  passenger  on  train  and  that 
train  was  derailed  sufficiently  alleges  defendant's  negligence;  St.  Louis 
etc.  Ry.  Co.  v.  Harkey,  39  Tex.  Civ.  529,  88  S.  W.  508,  derailment  of 
train,  where  train  and  track  are  not  interfered  with  by  extraneous 
force,  creates  presumption  of  negligence;  San  Antonio  St.  Ry.  v.  Muth, 
7  Tex.  Civ.  450,  27  S.  W.  756,  Gulf  etc.  Ry.  v.  Brown,  16  Tex.  Civ. 
100,  40  S.  W.  612,  and  San  Antonio  etc.  Ry.  v.  Adams,  6  Tex.  Civ. 
108,  24  S.  W.  841,  particular  facts  of  negligence,  implied  from  negli- 
gent act,  need  not  be  alleged;  Galveston  etc.  Ry.  v.  Croskell,  6  Tex. 
Civ.  171,  25  S.  W.  492,  party  need  not  allege  evidence  of  negligence; 
Galveston  etc.  Ry.  v.  Crawford,  9  Tex.  Civ.  248,  29  S.  W.  959,  general 
allegation  of  defects  is  sufficient,  without  going  into  exact  condition 
of  track;  Missouri  etc.  Ry.  v.  Chittem  (Tex.  Civ.),  40  S.  W.  24,  in 
action  for  damage  for  loss  of  cattle  in  delay  in  transportation,  or 
rebuttal,  any  evidence  proving  negligence  is  admissible.  See  notes, 
28  Am.  St.  Rep.  858;  30  Am.  St.  Rep.  39;  119  Am.  St.  Rep.  31;  59 
L.  R.  A.  241. 

Distinguished  in  International  etc.  Ry.  ▼.  Bibolet,  24  Tex.  Civ.  7, 
57  S.  W.  976,  where  allegation  of  petition  is  confined  to  particular 
time  and  act. 

Railway  Mall  Clerk  is  Passenger,  entitled  to  damages  for  injury 
arising  from  carrier's  neglect. 

Approved  in  Malott  v.  Central  Trust  Co.,  168  Ind.  434,  79  N.  E.  372, 
and  Houston  etc.  Ry.  v.  McCullough,  22  Tex.  Civ.  210,  23  Am.  St. 
Rep.  345,  55  S.  W.  393,  both  reaffirming  rule;  Texas  etc.  Ry.  Co.  v. 
Fenwick,  34  Tex.  Civ.  226,  78  S.  W.  551,  applying  rule  to  train  news 
agent,  in  spite  of  contract  purporting  to  exempt  from  liability;  Davis 
V.  Chesapeake  etc.  Ry.  Co.,  122  Ky.  528,  121  Am.  St.  Rep.  481,  92 
S.  W.  340,  5  L.  R.  A.  (n.  s.)  458,  applying  rule  to  express  nressenger; 
Boston  Ine.  Co.  v.  Chicago  etc.  Ry.  Co.,  118  Iowa,  434,  92  N.  W.  92, 
59  L.  R.  A.  796,  railroad  not  liable  for  loss  of  registered  mail  package; 
International  etc.  Ry.  v.  Davis,  17  Tex.  Civ.  343,  43  S.  W.  541,  com- 
pany must  keep  mail-car  heated  and  comfortable;  Houston  etc.  Ry. 
V.  Bath,  17  Tex.  Civ.  710,  44  S.  W.  602,  when  company  limits  its 
liability  to  loss  by  fire,  it  must  prove  that  loss  did  not  occur  by  com- 
pany's negligence;  Fordyce  v.  Jackson,  56  Ark.  597,  20  S.  W.  528, 
express  messenger  is  entitled  to  same  rights  as  any  passenger.    See 
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notes,  33  Am.  St.  Rep.  536;  36  Am.  St.  Rep.  558;  19  L.  R.  A.  340; 
11  L.  R.  A.  483. 

Disapproved  in  Yairington  v.  Delaware  &  Hudson  Co.,  143  Fed. 
567,  under  law  of  Pennsylvania  railway  mail  clerk  can  recover  only 
as  employee. 

Fact  That  Derailment  was  Cansed  by  Animal  on  Track,  and  that 
right  of  way  was  unfenced  when  company  had  right  to  fence,  are 
circumstances  tending  to  show  want  of  care  in  maiiaging  road. 

Reaffirmed  in  International  etc.  R.  Co.  v.  Thompson,  34  Tex.  Civ. 
70,  77  S.  W.  441,  Fordyce  v.  Jackson,  56  Ark.  599,  20  S.  W.  529, 
Dickson  v.  Omaha  etc.  Ry.,  124  Mo.  148,  46  Am.  St.  Rep.  434,  27 
S.  W.  478,  25  L.  R.  A.  320.  Approved  in  International  etc.  R.  Co-. 
v.  Richmond,  28  Tex.  Civ.  516,  67  S.  W.  1032,  where  railroad  main- 
tains opening  in  fence  by  agreement  with  adjacent  land  owner,  it  is 
liable  for  injury  to  stock  of  third  person  passing  through  same. 

CaxTiers  of  Passengers  must  Exercise  High  Degree  of  Care  to  avoid 
injury,  and  failure  to  exercise  such  care  as  person  of  ordinary  pru- 
dence under  like  circumstances  would  use,  is  negligence. 

See  note,  3  L.  R.  A.  (n.  s.)  96. 

79  Tex.  880-382,  16  &  W.  395,  CLAIBOKNE  ▼.  EIiKIKS. 

One  Heading  Adversely  Under  Deed  duly  recorded  can  have  his 
right  affected  by  adverse  possession  of  trespasser  only  to  extent  of 
actual  occupancy. 

Approved  in  Williams  v.  Rand,  9  Tex.  Civ.  637,  30  S.  W.  512, 
Heironimus  v.  Duncan,  11  Tex.  Civ.  615,  33  S.  W.  290,  both  reaffirm- 
ing rule;  Price  v.  Eardley,  34  Tex.  Civ.  64,  77  S.  W.  418,  settler  under 
homestead  donation  statute  can  interpose  ten  years'  occupancy  to 
prior  location  under  valid  certificate;  Freedman  v.  Bonner  (Tex. 
Civ.),  40  S.  W.  49,  occupancy  of  part  by  true  owner  interrupts  ad- 
verse possession  of  all  except  part  actually  held  adversely. 

79  Tex.  383-398,  16  S.  W.  396,  BENAVIDES  V.  HUNT. 

Artl<de  3207,  Bevised  Statutes*  Limiting  Actions  "other  than  for 
recovery  of  real  estate,"  etc.,  does  not  bar  suit  by  lessee  of  mining 
right  to  recover  possession  from  which  owners  have  excluded  him. 

Cited  in  24  Am.  St.  Rep.  554,  note. 

Grantor  Bntitlejci  to  Be-enter  or  Forfeit  Estate  upon  breach  of 
condition  waives  such  right  where,  having  knowledge  of  facts,  he 
fails  to  exercise  it;  e.  g.,  where  he  permits  large  expenditures  by 
grantee  after  condition  broken. 

Approved  in  Shepard  v.  Galveston  etc.  Ry.,  2  Tex.  Civ.  539,  22 
S.  W.  268,  railroad  company  using  lot  for  many  years  acquires  title 
by  limitation.     See  note,  36  Am.  St.  Rep.  357. 

One  Having  Exclusive  Bight  to  Mine  on  Land  has  exclusive  right 
to  possession  even  as  against  land  owner,  so  far  as  necessary  to  carry 
on  mining  operations. 

See  note,  13  L.  R.  A.  628. 

Under  a  Contract  Orantlng  the  Bight  to  Mine  Land  for  a  term  of 
years,  there  may  be  a  forfeiture  for  failure  to  carry  on  mining  oper- 
ations with  diligence. 

Approved  in  Guflfey  Petroleum  Co.  ▼.  Oliver  (Tex.  Civ.),  79  S.  W. 
888,  applying  rule  to  lease  for  oil  and  gas  tlevelopment,  in  considera- 
tion of  royalties  reserved  to  lessor. 

Miscellaneous. — Cited  in  Mexican  Nat.  Coal  etc.  Co.  v.  Frank,  154 
Fed.  225,  for  history  of  case. 
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79  Tez.  398-400,  15  S.  W.  394,  McLEAN  ▼.  ELLIS. 

True  Consideration  of  Deed  may  be  Shown  by  Parol,  and  deed 
absolute  on  its  face  may  be  proven  to  be  in  fact  a  mortgage. 

Approved  in  Martin  v.  Rotan  Grocery  Co.  (Tex.  Civ.),  66  8.  W. 
213,  3  Tex.  Ct.  Rep.  865,  following  rule;  Tipton  v.  Tipton,  47  Tex. 
Civ.  622,  105  S.  W.  831,  it  may  be  shown  that  as  additional  consider- 
ation for  deed  grantor  was  to  receive  rents  for  life;  Herring  v. 
Mason,  17  Tex.  Civ.  576,  43  S.  W.  804,  where  consideration  of  a  deed 
is  not  expressed  in  writing,  it  may  be  shown  by  parol;  Johnson  v. 
Elmen,  24  Tex.  Civ.  45,  59  S.  W.  606,  parol  evidence  is  admissible 
to  show  real  consideration  in  an  action  of  warranty;  Garrett  t. 
Robinson  (Tex.  Civ.),  43  S.  W.  290,  parol  testimony  is  admissible 
to  prove  consideration;  Hart  v.  Meredith,  27  Tex.  Civ.  273,  65  S.  W. 
508,  3  Tex.  Ct.  Rep.  696,  a  stranger  to  the  instrument  is  not  bound 
by  recitals  if  action  is  founded  on  the  instrument. 

Distinguished  in  Byars  v.  Byars,  11  Tex.  Civ,  567,  32  S.  W.  926, 
parol  evidence  not  admissible  in  action  to  cancel  deed  to  show  only 
and  real  consideration  to  be  another  contract. 

79  Tex.  401-408,  15  S.  W.  885,  HUDSON  ▼.  EISENMAYEB  ETC. 
ELEVATOR  OO. 

In  Suit  by  Some  of  Beneficiaries  to  Set  Aside  Tmst  Deed,  aU 
ben«4ciaries  adversely  interested  to  plaintiffs  should  be  joined;  e.  g., 
creditors  given  preference  over  plaintiffs. 

Approved  in  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  etc. 
Co.,  88  Tex.  484,  27  S.  W.  103,  reaffirming  rule;  Orr  etc.  Shoe  Co. 
v.  Thompson,  89  Tex.  503,  35  S.  W.  473,  all  beneficiaries  must  be 
made  parties  unless  their  rights  are  fixed  and  determined;  Pool  ▼. 
Farmers'  Loan  etc.  Co.,  7  Tex.  Civ.  339,  27  8.  W.  746,  in  action  to 
foreclose  mortgage  given  to  trustees  to  secure  bondholders,  the  bond* 
holders  are  necessary  parties. 

Assignments  by  Solvent  Persons  are  not  Within  Statute  regulating 
assignments;  it  is  applicable  only  to  assignment  "by  insolvent  debtor, 
or  in  contemplation  of  insolvency." 

Approved  in  Smith  v.  Moore,  4  Tex.  Ap.  Civ.  337,  15  S.  W.  911, 
Martin-Brown  Co.  v.  Siebe,  6  Tex.  Civ.  237,  26  S.  W.  329,  Cunning- 
ham V.  Holt,  12  Tex.  Civ.  157,  33  S.  W.  984,  Tennent  v.  Davis  (Tex. 
Civ.),  31  S.  W.  255,  and  Mills  v.  Pessels,  55  Fed.  592,  all  reaffirming 
rule;  Alliance  Milling  Co.  v.  Eaton,  86  Tex.  410,  25  S.  W.  617,  24 
L.  R.  A.  369,  a  transfer  of  solvent  person  to  party  in  trust  is  really 
a  mortgage  with  power  to  sell;  Tittle  v.  Vanleer,  89  Tex.  184,  34  S.  W. 
718,  37  L.  R.  A.  337,  when  it  is  the  intention  of  the  party  to  charge 
property  with  preference  lien,  the  instrument  will  be  held  to  be  a 
mortgage;  Apollos  v.  Staniforth,  3  Tex.  Civ.  508,  22  S.  W.  1062,  in- 
stance of  instrument  held  to  be  a  mortgage;  Schneider  v.  McCoulsky, 
6  Tex.  Civ.  503,  26  8.  W.  171,  a  defeasance  clause  will  be  implied; 
Byrd  v.  Perry,  7  Tex.  Civ.  388,  26  S.  W.  751,  instrument  reciting  in- 
tention to  be  a  mortgage,  not  conveying  all  property  and  having 
defeasance  clause,  is  a  mortgage;  City  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  7  Tex.  Civ.  592,  27  S.  W.  851,  instrument  reserving  no  rights 
in  grantor  will  be  held  to  be  an  assignment;  Collins  v.  Sanger,  8 
Tex.  Civ.  71,  27  S.  W.  54H,  burden  of  proof  is  on  party  seeking  to 
establish  instrument  an  assignment;  Adams  v.  Bateman  (Tex.  Civ.), 
29  S.  W.  1125,  assignment  for  benefit  of  creditors,  surplus  to  be  re- 
turned to  assignor,  makes  instrument  a  mortgage;  Tittle  v.  Vanleer, 
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B9  Tex.  185,  195,  34  8.  W.  718,  724,  87  L.  B.  A.  arguendo.  See  note, 
37  L.  B.  A.  359,  361. 

Distinguished  in  Padgitt  v.  Wood  (Tex.  Civ.),  24  S.  W.  1112, 
assignment  in  trust  to  creditor,  surplus  to  be  returned,  is  a  general 
isaignment  and  creditor  pro-rates. 

Am  Insolvent  can  Make  a  Mortgage  whereby  some  of  hia  creditors 
are  preferred. 

Approved  in  Wylly-Gabbett  Co.  v.  Williams,  53  Fla.  932,  42  So. 
928,  reaffirming  rule. 

Where  Property  is  Assigned  for  Benefit  of  Oredltorq,  it  is  not  sub- 
ject to  seizure  and  sale. 

See  note,  24  L.  B.  A.  881. 

79  Tex.  409-413,  15  S.  W.  262,  HABBIS  ▼.  NATIONS. 

Objection  Tbat  Answer  is  not  Bosponsive  to  Question  goes  to  man- 
ner and  form  of  taking  deposition,  and  must  be  in  writing  and  notice 
given  before  trial. 

Beaffirmed  in  Chaflin  v.  Harrington,  23  Tex.  Civ.  349,  56  S.  W.  372; 
Gulf  etc.  Bj.  V.  Kemp  (Tex.  Civ.),  30  S.  W.  715;  McFarlane  v.  Howell, 
16  Tex.  Civ.  250,  43  S.  W.  317. 

Where  Witness  has  Been  in  Position  to  Know  Facts,  but  memory 
has  grown  dim,  what  he  thinks  he  recollects  is,  if  relevant,  admissi- 
ble to  be  weighed  with  other  testimony. 

Approved  in  Galveston  etc.  By.  v.  Parrish  (Tex.  Civ.),  40  S.  W. 
192,  and  Galveston  etc.  By.  v.  Parrish  (Tex.  Civ.),  43  S.  W.  536, 
testimony  of  witness  as  to  what  he  thought  he  told  is  admissible. 

After  Lapse  of  Thirty  Years,  power  to  convey  lands  is  presumed. 

Approved  in  Jones  v.  Neal,  44  Tex.  Civ.  419,  98  S.  W.  420,  applying 
rule  to  deed  fifty  years  old,  custody  of  which  was  traced  to  repre- 
sentative of  estate  of  grantee. 

79  Tex.  413-421,  15  S.  W.  679,  WTATT  ▼.  FOSTER. 

In  Suit  to  Foreclose  Vendor's  Lien  Notes,  intervener  claiming  part 
of  land  cannot  complain  that  notes  were  introduced  without  proof  of 
execution;  he  has  burden  of  proof. 

Approved  in  McBlinney  v.  Baldwin,  14  Tex.  Civ.  13,  36  S.  W.  346, 
reaffirming  rule;  McSpadden  v.  La  Force  (Tex.  Civ.),  39  S.  W.  164, 
when  plaintiff  agrees  and  does  not  accept  payment  from  intervener, 
damages  may  be  recovered  for  wrongful  levy  on  foreclosure. 

Where  Adjoining  Surveys  are  Made  by  Same  Surveyor  within  few 
days  of  each  other,  are  mapped  with  common  division  line,  and  call 
for  each  other,  they  will  appropriate  the  land  as  called  for. 

Beaffirmed  in  Angle  v.  Young  (Tex.  Civ.),  25  8.  W.  800.  Ap- 
proved in  Couch  v.  Texas  Pac.  By.  Co.,  99  Tex.  468,  90  S.  W.  861, 
whether  call  for  distance  should  control  boundary  on  right  of  way 
matter  of  intention. 

Miscellaneous. — McFarlane  v.  Howell,  16  Tex.  Civ.  250,  43  S.  W. 
317,  cited  to  point  that  answer  to  interrogatory  which  is  not  respon- 
sive to  the  question  must  be  reached  on  motion  to  suppress. 

79  Tez.  421-427,  15  8.  W.  677,  8TALLING8  v.  HULLUM. 

Attorney  Employed  as  Abstracter  of  Title  does  not  act  in  confi- 
dential capacity  whiah  will  render  communications  between  him  and 
his  principal  privileged. 

Cited  in  66  Am.  St.  Bep.  236,  note. 
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Although  Proper  Certificate  may  bo  Attached  to  wife's  deed,  it 
may  be  avoided  by  her,  if  it  does  not  speak  truth  or  if  deed  or 
acknowledgment  were  obtained  by  fraud  or  force,  provided  pur- 
chaser is  chargeable  with  notice. 

Approved  in  Hagan  v.  Conn  (Tex.  Civ.),  40  S.  W.  20,  wife  cannot 
impeach  deed  when  adequate  consideration  was  given  and  benefi- 
ciaries not  guilty  of  fraud. 

Deed  to  Homestead  may  be  Avoided  by  Wife  where  her  consent 
was  procured  by  assurance  that  consideration  to  be  paid  was  greafly 
in  excess  of  that  actually  paid. 

Approved  in  Hickman  v.  Hoffman,  11  Tex.  Civ,  607,  33  S.  W.  259, 
fraud  doee  not  affect  purchaser  for  adequate  consideration  and  with- 
out notice. 

Miscellaneous. — Stallings  r.  Hullum  (Tex.  Civ.),  33  S.  W.  1034, 
another  phase  of  same  case. 

79  Tez.  427-436,  2S  Am.  St.  Bep.  350,  16  8.  W.  484,  AUSTIK  ETC. 
BY.  V.  ANDERSON. 

Where  Nuisance  is  Permanent.  Damages  should  all  be  estimated 
in  one  suit;  but  where  it  is  not  permanent,  but  depends  on  accidents 
and  contingencies,  successive  actions  may  be  maintained,  and  no  one 
action  shall  be  barred  unless  full  period  of  limitation  has  run  agaiast 
it. 

Approved  in  Gulf  etc.  By.  v.  Goldman,  8  Tex.  Civ,  260,  28  S.  W. 
268,  reaffirming  rule;  Schueller  v.  San  Antonio  etc.  Ry.  Co.,  46  Tex. 
Civ.  447.  102  S.  W.  923,  where  railroad  conetructed  switch  on  own 
land  nea«  plaintiff's  property  but  did  not  use  such  switch  for  heavy 
traffic  and  as  main  track  until  later,  cause  of  action  for  damage  to 
house  caused  by  vibrations  arose  when  increased  use  damaged  house; 
Texas  etc.  R.  Co.  v.  Brown,  38  Tex.  Civ.  613,  86  S.  W.  660,  test  is 
diminished  value  at  inception  of  nuisance;  Gramann  v.  Eicholtz,  36 
Tex.  Civ.  311,  81  S.  W.  757,  cause  of  action  for  damage  from  diversion 
of  watercourse  to  property  arose  when  damage  occurred,  regardless 
of  act  giving  impetus  thereto;  Houston  etc.  Co.  v.  Lensing  (Tex. 
Civ.),  75  S.  W.  826,  measure  of  damages  for  successive  overflows  is 
sum  of  differences  between  market  value  before  and  after  each; 
Daniel  v.  Ft.  Worth  etc.  Ry.  Co.  (Tex.  Civ.),  69  S.  W.  199,  measure 
of  damages  for  operation  of  coal  depot  depreciation  in  value  of 
plaintiff's  property;  Harvey  v.  Mason  City  etc.  R.  Co.,  129  Iowa,  476, 
113  Am.  St.  Rep.  483,  105  N.  W.  962,  3  L.  R.  A.  (n.  s.)  973,  applying 
rule  to  occasional  flooding  of  land  from  insufficient  culvert;  St. 
Louis  etc.  Ry.  Co.  v.  Beck  (Tex.  Civ.),  80  S.  W.  538,  limitations 
against  action  for  overflow  from  construction  of  railroad  without 
necessary  culverts  do  not  begin  to  run  until  after  each  overflow; 
Clark  V.  Dyer,  81  Tex.  342,  16  S.  W.  1062,  applying  principle  for 
failure  to  construct  and  maintain  sufficient  culvert  along  a  railroad 
track  to  drain  land;  Bonner  v.  Wirth,  5  Tex.  Civ.  561,  24  S.  W.  307, 
limitation  commenced  to  run  from  occurrence  of  each  overflow,  and 
not  from  construction  of  railroad;  Missouri  etc.  By.  v.  Graham,  12  Tex. 
Civ.  56,  33  S.  W.  577,  where  injury  caused  by  construction  of  a  dam, 
limitation  runs  from  time  of  construction;  Missouri  etc.  By.  v.  Hop- 
son,  15  Tex.  Civ.  133,  39  S.  W.  388,  release  from  abutting  owner  for 
damagee  does  not  carry  with  it  a  release  for  damage  for  nuisance 
caused  by  something  not  essential  to  operation  of  road;  Interna- 
tional etc  By.  V.  Davis  (Tex.  Civ.),  29  S.  W.  484,  action  to  abate  ia 
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not  barred  in  four  years,  when  nuisance  is  not  permanent,  and  meas- 
ure of  damages  for  permanent  injury  to  land  caused  by  repeated 
floods  is  the  difference  between  value  before  and  after  each  flood; 
Missouri  etc.  By.  v.  Bishop  (Tex.  Civ.),  34  S.  W.  323,  company  is  not 
liable  if  the  overflow  of  water  is  not  greater  than  before  construc- 
tion of  culvert;  Texas  etc.  By.  v.  O'Mahoney  (Tex.  Civ.),  50  S. 
W.  1051,  in  suit  for  damages,  it  is  not  error  to  exclude  pleadings 
in  a  similar  auit  but  not  the  same;  Eruegel  v.  Trinity  Cemetery  Co. 
(Tex.  Civ.),  63  S.  W.  653,  2  Tex.  Ct.  Eep.  930,  in  action  for  damage 
for  burial  of  stranger  in  party's  lot,  limitation  runs  from  burial; 
Savannah  etc.  By.  v.  Buford,  106  Ala.  312,  313,  17  So.  398,  limitation 
on  action  for  damages  for  overflowing  of  water  runs  from  time  of 
overflow  and  not  from  time  of  construction  of  embankment.  See 
notes,  79  Am.  St.  Bep.  399;  128  Am.  St.  Bep.  960;  126  Am.  St.  Bep. 
954;  87  Am.  St.  Bep.  792;  85  Am.  St.  Bep.  955;  5  L.  B.  A.  (n.  s.)  381. 

All  Parts  of  Charge  must  be  Construed  together. 

Cited  in  32  Am.  St.  Bep.  403,  note. 

Bailroad  Cempany  is  Bound  Absolutely  to  so  construct  road  as  not 
to  divert  natural  flow  of  surface  water  from  its  usual  course  to  in- 
jury of  adjacent  lands. 

Beaffirmed  in  St.  Louis  etc.  By.  v.  Craigo,  10  Tex.  Civ.  244,  31  S. 
W.  210.  Approved  in  Baugh  v.  Gulf  etc.  By.  Co.,  44  Tex.  Civ.  446, 
100  S.  W.  959,  where  railroad  fails  to  comply  with  statute  requiring 
railroads  to  construct  necessary  culverts  before  constructing  road- 
bed, it  is  liable  for  resulting  damage,  irrespective  of  care  used.  See 
notes,  25  Am.  St.  Bep.  672;  36  Am.  St.  Bep.  366;  48  Am.  St.  Bep.  589; 
48  Am.  St.  Bep.  591;  85  Am.  St.  Bep.  717;  12  L.  B.  A.  (n.  s.)  682. 

Miscellaneous. — Cited  in  Missouri  etc.  By.  Co.  v.  McGregor  (Tex. 
Civ.),  68  S.  W.  712,  damages  not  too  remote  because  break  in  em- 
bankment not  adjacent  to  plaintiff's  land. 

79  Tez.  435-444,  15  S.  W.  686,  MAVEBICK  v.  MAUBY. 

One  Who  was  not  Party  to  Contract  to  Perform  Labor  and  fur- 
nish materials,  but  who  became  partner  after  contract  was  made  and 
reassigned  interest  before  it  was  completed,  is  not  necessary  party 
to  suit  to  recover  amount  due. 

Approved  in  Gill  v.  Bickel,  10  Tex.  Civ.  74,  30  S.  W.  922,  incom- 
ing partner  is  not  a  necessary  party  to  a  suit  on  a  contract  made  be- 
fore he  entered  firm. 

Appellate  Court  will  not  Beviso  Jury's  Verdict  on  conflicting  evi- 
dence. 

Followed  in  Williams  v.  Ford  (Tex.  Civ.),  27  S.  W.  724. 

Objectioii  Should  be  Made  as  Soon  as  inadmissibility  of  testimony 
IS  disclosed  by  examination  of  witness. 

Explained  in  Consolidated  Kansas  City  Smelting  etc.  Co.  v.  Taylor, 
48  Tex.  Civ.  615,  107  S.  W.  894,  after  trial  and  arguments  closed,  de- 
fendant not  entitled  to  instruction  striking  out  evidence  introduced 
without  objection. 

79  Tex.  444--448»  15  S.  W.  692,  MISSOUBI  ETC.  BY.  v.  IVY. 

Amendment  on  Appeal  in  Suit  on  Account  in  justice  court,  by 
which  words  "to  damages"  are  struck  out  and  "to  deterioration  in 
value"  are  inserted,  does  not  materially  change  account. 

Approved  in  Davis  v.  Sorrenson  (Tex.  Civ.),  27  S.  W.  210,  Dallas 
▼.  McAllister  (Tex,  Civ.),  80  S.  W.  453,  Harrold  v.  Barwise,  10  Tex. 
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Civ.  139,  30  S.  W.  499,  new  pleading  may  be  interposed  on  a  trial 
de  novo  on  appeal  if  no  new  cause  of  action  is  stated. 

On  Appeal  from  Justice  Conrt  to  District  Coart^  justice  court  rules 
apply,  and  amendments  to  pleadings  are  governed  by  those  rules. 

Eeaffirmed  in  Mershon  v.  Bosley  (Tex.  Civ.),  62  S.  W,  799,  2  Tex, 
Ct.  Eep.  525. 

Article  4386,  Revised  Statutes  of  United  States,  Prohibiting  car- 
riers from  confining  livestock  in  cars  for  longer  period  than  twenty- 
eight  consecutive  hours,  etc.,  does  not  give  carrier  privilege  of  so 
confining  them,  whether  it  would  be  negligence  to  do  so  or  not. 

Cited  in  notes,  63  Am.  St.  Eep.  554;  44  L.  E.  A.  450;  14  L.  E.  A. 
551. 

Becelpts  and  Statements  Bxacted  by  Carrier  from  shipper  of  live- 
stock, as  to  their  condition,  are  merely  admissions  contradietable  by 
other  evidence. 

Approved  in  Missouri  Pac.  By.  v.  Fennell,  79  Tex.  449,  15  8.  W. 
694,  and  Missouri  etc.  Ey.  v.  Carter,  9  Tex.  Civ.  681,  29  S.  W.  566, 
reaffirming  rule;  Bath  v.  Houston  etc.  Ey.  Co.,  34  Tex.  Civ.  237,  78 
S.  W.  996,  applying  rule  to  shipment  of  cotton  by  sea;  Gulf  etc.  Ey. 
v,  Lankford,  9  Tex.  Civ.  597,  29  S.  W.  935,  applying  principle  where 
statement  of  exoneration  is  given  to  company. 

Evidence  Held  to  Show  Negligence  of  Carrier  of  livestock,  support- 
ing verdict  of  jury  allowing  damages  to  shipper. 

Approved  in  Galveston  etc.  Ey.  v.  Johnson  (Tex.  Civ.),  29  8.  W. 
431,  damages  can  only  be  recovered  when  company  has  been  neg- 
ligent.    See  notes,  63  Am.  St.  Eep.  557;  44  L.  E.  A.  291. 

79  Tex.  448-160,  16  a  .W.  693,  MISSOUBI  ETC.  BY.  V.  FENNELL. 

Becelpts  and  Statements  Exacted  by  Carrier  from  shipper  of  live- 
stock, as  to  their  condition,  are  merely  admissions  contradietable  by 
other  evidence. 

Eeaffirmed  in  Missouri  etc.  Ey.  v.  Carter,  9  Tex.  Civ.  681,  29  8.  W. 
566.    Approved  in  Bath  v.  Houston  etc.  Ey.  Co.,  34  Tex.  Civ.  237,. 

78  8.  W.  996,  applying  rule  to  shipment  of  cotton  by  sea. 

Verdict  Based  upon  Conflicting  Evidence  will  not  be  disturbed  on 
appeal. 

Approved  in  Gulf  etc.  Ey.  ▼.  Lankford,  9  Tex.  Civ.  597,  29  8.  W. 
935,   applying   principle   where   plaintiff's   statement   of   exoneration 
given  to  company  and  proof  conflict. 

79  Tex.  450-453,  16  &  W.  578,  HOWABD  V.  TANDT. 

Money  In  Hands  of  Sheriff  Beallzed  by  Judgment  for  damages  re- 
sulting from  seizure  and  conversion  of  exempt  property  cannot  be 
applied  in  satisfaction  of  execution  held  by  such  officer  against  plain- 
tiff. 

Approved  in  Cleveland  v.  McCanna,  7  N.  D.  459,  66  Am.  St.  Eep. 
673,  75  N.  W.  910,  41  L.  E.  A.  852,  mutual  judgments  cannot  be  set 
off  one  against  the  other  so  as  to  defeat  the  exemption  laws;  Wabash 
E.  Co.  V.  Bowring,  103  Mo.  Ap.  163,  77  S.  W.  107,  arguendo.  See 
note,  66  Am.  St.  Eep.  385. 

Owner  of  Exempt  Property  by  Suing  for  Banuiges  for  its  conver- 
sion does  not  transfer  it  voluntarily,  so  as  to  render  proceeds  subject 
to  execution. 

Eeaffirmed  in  Millington  v.  Laurer,  89  Iowa,  326,  48  Am.  St.  Eep. 
488,  56  N.  W.  534.    See  note,  19  L.  E.  A.  34. 
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79  Tez.  457-460,  15  &  W.  495,  GULF  ETC.  BT.  ▼.  KIBKBBIDE. 

Under  Allegation  That  Plaintiff's  Expulsion  from  moving  train  was 
eaused  by  servant  of  defendant  in  charge  of  car,  evidence  is  admis- 
sible to  show  who  had  authority  to  eject  person. 

Approved  in  Texas  etc.  By.  v.  Mother,  5  Tex.  Civ.  90,  24  S.  W.  80, 
party  seeking  to  hold  company  must  show  that  brakeman  was  acting 
in  scope  of  his  authority. 

In  Snit  for  Injuries  BeceivBd  by  Being  Ejected  from  moving  car, 
it  is  proper  to  charge  jury  that  if  servant,  within  scope  of  authority, 
compelled  plaintiff  to  get  off  car  while  it  was  moving  at  such  rate  as 
to  render  getting  off  manifestly  dangevous,  and  plaintiff  was  injured, 
defendant  would  be  liable. 

Approved  in  Texas  etc.  By.  v.  Mother,  5  Tex.  Civ.  91,  92,  24  S.  W. 
80,  81,  company  is  liable  if  unnecessary  violence  is  used  or  trespasser 
b  ejected  while  train  is  in  motion  and  he  is  injured;  Houston  etc. 
By.  V.  Grigsby,  13  Tex.  Civ.  642,  35  S.  W.  818,  the  degree  of  care  re- 
quired in  ejecting  a  trespasser  from  a  train  is  such  as  considerations 
of  humanity  would  demand;  Lyons  v.  Texas  etc.  By.  Co.  (Tex.  Civ.), 
36  S.  W.  1008,  party  endeavoring  to  hold  company  must  show  author- 
ity of  brakeman.  See  notes,  32  Am.  St.  Bep.  99;  54  Am.  St.  Bep.  89; 
27  L.  B.  A.  188;  21  L.  B.  A.  355. 

Quaere,  Whether  Wrongful  Act  by  Servant,  for  which  master  is  not 
liable  at  the  time,  becomes  act  of  master  simply  because  he  refuses  to 
discharge  servant. 

See  note,  13  L.  B.  A.  (n.  s.)  368. 

Distinguished  in  Galveston  etc.  By.  v.  Sweeney,  6  Tex.  Civ.  175, 
24  S.  W.  947,  it  is  not  error  to  permit  witness  to  testify  on  cross-ex- 
amination as  to  matters  brought  out  in  direct  examination. 

Miscellaneous.— Eddy  v.  Lowry  (Tex.  Civ.),  24  S.  W.  1077,  cited 
generally  regarding  correctness  of  charge  not  stated  in  the  opinion. 

79  Tez.  460^65,  14  S.  W.  664,  TBAWICK  V.  MABTIN-BBOWN  00. 

Levy  of  Attachment  npon  Beal  Estate  does  not  disturb  possession; 
accordingly,  if  such  levy  be  wrongful,  there  can  be  no  recovery  un- 
less it  has  defeated  sale  which  owner  had  opportunity  to  make. 

Approved  in  New  Sharon  Creamery  v.  Knowlton,  132  Iowa,  674, 
108  N.  W.  770,  Ellis  v.  Harrison,  24  Tex.  Civ.  20,  57  S.  W.  986,  and 
Adoue  V.  Wettermark,  94  Tex.  81,  58  S.  W.  723,  1  Tex.  Ct.  Bep.  3, 
all  reaffirming  rule;  Seal  v.  Holcomb,  48  Tex.  Civ.  333,  107  S.  W.  918, 
though  attachment  wrongfully  sued  out,  if  levied  on  defendant's  in- 
terest in  partnership  property  by  leaving  notice  of  levy  with  partner, 
who  continues  business,  which  was  not  interfered  with,  no  injury  in- 
ferred as  matter  of  law;  Plymouth  Gold  Min.  Co.  v.  United  States 
Fidelity  etc.  Co.,  35  Mont.  31,  88  Pac.  568,  surety  on  attachment  bond 
not  liable  for  malicious  acts  of  principals;  Adoue  v.  Wettermark,  36 
Tex.  Civ.  589,  82  S.  W.  799,  statutory  levy  on  land  will  not  ordinarily 
support  recovery  of  damages;  Tisdale  v.  Major,  106  Iowa,  4,  68  Am. 
St.  Bep.  265,  75  N.  W.  664,  depreciation  of  realty  while  writ  remains 
in  force,  in  absence  of  change  of  possession,  cannot  be  basis  of  re- 
covery on  attachment  bond. 

In  Suit  for  Damages  for  Wrongful  Attachment  of  real  estate, 
allegation  that  owner  was  thereby  prevented  from  selling  is  insuffi- 
cient without  allegation  that  he  had  opportunity  to  sell  which  levy 
defeated. 

Beaffirmed  in  Wetsel  v.  Tillman,  3  Tex.  Civ.  562,  22  S.  W.  981,  and 
Drew  V,  Ellis,  6  Tex.  Civ.  511,  26  S.  W.  9B. 
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Injury  to  Feelings  and  Loss  of  Credit^  while  they  may  be  con- 
sidered in  estimating  exemplary  damages,  cannot  be  taken  as  grounds 
for  actual  damages. 

Approved  in  Malin  ▼.  McCutcheon,  33  Tex.  Civ.  389,  76  S.  W.  587, 
and  Neese  v.  Radford,  83  Tex.  588,  19  S.  W.  142,  both  reaffirming 
rule;  Flanary  v.  Wood,  32  Tex.  Civ.  251,  73  S.  W.  1072,  two  thousand 
three  hundred  and  forty-four  dollars  exemplary  damages  excessive, 
where  actual  damages  assessed  at  fifty -six  dollars;  Morris  v.  Williford 
(Tex.  Civ.),  70  S.  W.  229,  mental  distress  not  element  of  damages  for 
seizure  and  sale  of  exempt  property;  Hoagland  v.  Forest  Park  etc. 
Co.,  170  Mo.  343,  94  Am.  St.  Bep.  740,  70  S.  W.  880,  actual  damages 
must  be  found  as  predicate  for  recovery  of  exemplary  damagee; 
Crawford  v.  Doggett,  82  Tex.  140,  27  Am.  St.  Rep.  860,  17  S.  W.  930, 
and  Williams  v.  Yoe,  19  Tex.  Civ.  282,  46  S.  W.  660,  injury  to  feel- 
ings is  not  an  item  of  actual  damage;  Hirahfield  v.  Fort  Worth  Nat. 
Bank,  83  Tex.  459,  460,  29  Am.  St.  Rep.  666,  668,  18  S.  W.  745,  746, 
15  L.  R.  A.  639,  where  libel  is  not  actionable  per  se,  mental  anguish 
cannot  be  allowed  as  part  of  damage  without  some  other  injury  or 
damage;  Girard  v.  Moore,  86  Tex.  676,  26  S.  W.  946,  there  can  be  no 
recovery  of  exemplary  damages  where  no  actual  damage  is  done; 
Smith  V.  Jones,  11  Tex.  Civ.  20,  31  S.  W.  307,  annoyance,  vexation, 
and  expenditure  of  money  cannot  support  claim  for  actual  damages; 
Curlee  v.  Rose,  27  Tex.  Civ.  261,  65  S.  W.  197,  3  Tex.  Ct.  Rep.  360, 
loss  of  credit  resulting  from  wrongful  arrest  is  exemplary  damages, 
and  in  action  for  malicious  prosecution  it  is  proper  to  introduce  evi- 
dence of  such  loss;  dissenting  opinion  in  Bucki  etc.  Lumber  Co.  v. 
Fidelity  etc.  Co.,  109  Fed.  410,  majority  holding  reasonable  attorneys' 
fees  expended  by  defendant  in  procuring  dissolution  of  attachment 
recoverable  in  suit  for  its  wrongful  issuance.  See  notes,  28  Am.  St. 
Rep.  879;  59  Am.  St.  Rep.  592;  68  Am.  St.  Rep.  271,  272,  279. 

79  Tex.  465-468.  14  S.  W.  693,  TEXAS  ETC.  BY.  ▼.  KUTESiAN. 

It  cannot  be  Held  That  It  Is  Only  Where  Freight  is  being  trans- 
ported between  same  points  that  prohibition  in  article  4257,  Revised 
Statutes,  against  charging  more  for  less  distance  than  greater,  ap- 
plies. 

Distinguished  in  Texas  etc.  Ry.  v.  Kuteman,  54  Fed.  552,  where  the 
haul  is  not  between  the  same  points.     See  note,  34  Am.  St.  Rep.  594. 

Where  It  Appears  That  Action  in  Justice  Conrt  may  be  appealed 
to  court  of  appeals,  while  such  legal  remedy  is  open,  district  court 
cannot  enjoin  judgment. 

Approved  in  Whitney  v.  Wilder,  54  Fed.  555,  Injunction  may  run 
not  only  to  court  but  to  the  officers  and  parties. 

79  Tex.  468-472,  23  Am.  St.  Bep.  366,  14  a  W.  993,  18  L.  B.  A.  215, 
PULLMAN  PALACE  CAB  CO.  v.  SMITH. 

Allegations  Held  Sufficient  to  Show  Cause  of  Action  against  Pull- 
man Company  for  failure  of  servants  to  wake  passengers  in  time  to 
leave  train  at  destination. 

Approved  in  McKeon  v.  Chicago  etc.  R.  R.,  94  Wis.  483,  59  Am.  St. 
Rep.  914,  69  N.  W.  177,  35  L.  R.  A.  252,  it  is  part  of  contract  of 
carriage  that  company  will  awaken  passenger  in  time  to  dress;  Knit- 
tel  V.  Schmidt,  16  Tex.  Civ.  9,  40  8.  W.  508,  evidence  that  plaintiff 
in  action  for  assault  suffered  from  headache  when  he  worked  in  sun 
after  assault,  and  could  not  work  in  sun  as  he  could  prior  to  assault, 
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is  admissible  nnder  allegation  that  he  suffered  pain  and  had  been 
prevented  from  transaction  of  business.  See  notes,  59  Am.  St.  Bep. 
918;  106  Am.  St.  Bep.  136;  14  L.  B.  A.  (n.  s.)  907. 

In  Suit  Against  Sleeping-car  Company  for  servant's  neglect  to  put 
husband  and  wife  off  at  proper  station,  in  which  injury  to  health  was 
alleged  as  item  of  damages,  it  is  competent  for  wife  to  testify  that 
she  knew  of  nothing  else  than  exposure  to  which  she  was  subjected 
which  could  have  caused  illness. 

Cited  in  notes,  25  Am.  St.  Bep.  436;  129  Am.  St.  Bep.  70. 

Pbysiciaii  Attending  Plaintiff  During  Illness  alleged  to  have  re- 
sulted from  exposure  may  state  what  she  told  him  about  exposure 
at  place  where  left  by  defendant's  servants,  as  well  as  his  own  opin- 
ion as  to  cause  of  illness. 

Beaffirmed  in  St.  Louis  etc.  By.  t.  Freedman,  18  Tex.  Civ.  560,  46 
S.  W.  105.    See  note,  35  L.  B.  A.  449. 

Defendant  is  not  Bound  by  Error  In  Obarge  as  to  contributory  neg- 
ligence where  there  is  no  testimony  upon  that  question. 

Cited  in  note  in  26  Am.  St.  Bep.  335. 

Under  Allegation  Making  Loss  of  Time  basis  for  damages,  plain- 
tiff's occupation,  salary  and  time  lost  may  be  shown. 

Approved  in  Knittel  v.  Schmidt,  16  Tex.  Civ.  11,  40  S.  W.  509,  up- 
holding instruction  in  action  for  damages  for  assault  authorizing  jury 
in  estimating  damages  to  consider  "loss  of  time"  and  "diminished 
opacity  for  labor." 

79  Tex.  473--479,  15  8.  W.  496,  LE  PAGE  v.  SLADE. 

Where  Sale  is  Attacked  as  Frandnlent»  and  payment  of  valuable 
consideration  is  shown,  burden  is  on  plaintiff  to  show  actual  or  con- 
structive notice  to  purchaser. 

Approved  in  Vodrie  v.  Tynan  (Tex.  Civ.),  57  S.  W.  681,  and 
Cleveland  v.  Butts,  13  Tex.  Civ.  274,  35  S.  W.  805,  purchaser  must 
be  reimbursed  for  actual  payment  up  to  time  that  he  acquired  knowl- 
edge of  the  fraud. 

PurcbsAer  Under  Sale  Alleged  to  have  Been  Frandnlent  must  prove 
that  note  he  gave  in  payment  was  negotiable. 

Approved  in  Watkins  v.  SprouU,  8  Tex.  Civ.  431,  28  S.  W.  358,  giv- 
ing of  negotiable  paper  is  equivalent  to  paying  cash  to  show  a  pur- 
chase for  value. 

Miscellaneous.— Slade  v.  Le  Page,  8  Tex.  Civ.  404,  27  S.  W.  952, 
another  phase  of  same  case. 

79  Tex.  479-486^  15  &  W.  492,  WALLIS  ▼.  SCHNEIDEB. 

Admission  of  Irreleraat  Testimony  is  not  ground  for  reversal  where 
same  facts  have  been  testified  to  by  other  witnesses  without  objec- 
tion. 

Beaffirmed  in  Port  Worth  etc.  By.  v.  Harlan  (Tex.  Civ.),  62  S.  W. 
973,  2  Tex.  Ct.  Bep.  568. 

Sale  for  Valuable  Consideration  to  Pay  Debt  is  not  fraudulent  un- 
less more  goods  are  sold  than  required  for  that  purpose. 

Beaffirmed  in  Halff  v.  Goldfrank  (Tex.  Civ.),  49  S.  W.  1097.  See 
note,  36  L.  B.  A.  i335,  336. 

Where  Property  Transferred  Exceeds  in  Valne  debt  preferred,  and 
there  is  understanding  that  surplus  would  be  for  benefit  of  debtor, 
sale  is  void. 

Bee  note,  36  L.  B.  A.  356,  357. 
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79  Tex.  486-494,  15  S.  W.  700,  CULBSBTSON  ▼.  BLANOHABD. 

State  cannot  Complain  Because  Poicliaaer  of  school  lands  had  al- 
ready purchased  seven  school  sections,  when  such  complaint  is  first 
made  after  the  time  to  do  so  had  expired. 

Distinguished  in  Nowlin  v.  Hall  (Tex.  Civ.),  66  S.  W.  852,  rule  not 
applicable  where  application  to  purchase  had  been  rejected. 

In  Suit  upon  Notes  Oiven  for  Price  of  Land,  defendant  is  entitled 
to  judgment  where  mistake  in  underestimating  quantity  of  land  was 
mutual  and  there  was  no  fraud. 

Approved  in  Cetti  v.  Dunman,  26  Tex.  Civ.  438,  64  S.  W.  789,  3 
Tex.  Ct.  Bep.  101,  judgment  consented  to  under  false  representations 
will  be  set  aside;  Du  Bois  v.  Rooney,  82  Tex.  177,  17  S.  W.  530,  in 
case  of  fraud  a  right  of  action  for  damages  arises  when  fraud  is  dis- 
covered. 

Mutual  Mistake  in  Material  Bespect  is  ground  for  rescission  of  con- 
tract, regardless  of  motives  influencing  making  of  innocent  representa- 
tions found  to  be  untrue. 

Approved  in  Byers  Bros.  v.  Maxwell  (Tex.  Civ.),  73  S.  W.  439,  ap- 
plying rule  to  stock  subscription  induced  by  false  representations  of 
company  manager  as  to  assets  thereof;  Houston  etc.  Ey.  Co.  v.  Brown 
(Tex.  Civ.),  69  S.  W.  653,  innocent  representation  of  physician  that 
bone  had  knit  will  avoid  release  of  damages  made  in  reliance  thereon; 
McLord-Collins  Commerce  Co.  v.  Levi,  21  Tex.  Civ.  Ill,  50  S.  W.  607, 
holding  it  is  sufficient  to  allege  that  facts  were  untrue;  Carter  v. 
Cole  (Tex.  Civ.),  42  S.  W.  369,  party  buying  diseased  hogs  represented 
as  sound  may  recover,  no  matter  whether  representations  were  in- 
nocently or  fraudulently  made;  McCord-Collins  Commerce  Co.  v.  Levi 
(Tex.  Civ.),  50  S.  W.  607,  on«  may  be  liable  for  false  representations, 
though  he  did  not  know  them  to  be  false;  dissenting  opinion  in  Bar- 
rett V.  Featherstone,  89  Tex.  577,  35  S.  W.  16,  majority  holding,  where 
fraud  is  set  up  as  a  defense,  a  charge  that  allowed  defense,  if  state- 
ment falsely  made  and  known  to  be  so,  is  not  error  if  issue  is  whether 
false  representations  were  in  fact  made. 

Vendor  of  Land  Having  Bight  to  Bescission  of  Contract  is  not 
bound  to  tender  deed  of  rescission,  where  it  appears  that  it  would 
not  be  accepted. 

Reaffirmed  in  Ingram  v.  Abbott,  14  Tex.  Civ.  589,  38  S.  W.  630. 

Act  of  February  19,  1885,  provides  that  failure  of  holder  of  public 
free  school  lands  to  make  payments  shall  not  cause  forfeiture. 

Approved  in  Waggoner  v.  Flack,  188  U.  S.  600,  23  Sup.  Ct.  Bep.  345, 
47  L.  612,  holding  that  subsequent  law  restoring  remedy  of  forfeiture 
did  not  impair  the  obligation  of  a  contract. 

State  Alone  can  Attack  Title  of  Purchaaer  of  school  lands  for  fraud 
in  its  agreement. 

Approved  in  Frontroy  v.  Atkinson,  45  Tex.  Civ.  325,  100  S.  W.  1024, 
title  by  patent  to  school  land  prevails  over  claim  of  one  applying 
after  its  issuance  to  purchase  and  receiving  award  of  portion  of  land 
patented,  though  claimant  alleges  fraud  in  procuring  patent. 

79  Tex.  494-499,  15  S.  W.  593,  CALLAHAN  ▼.  HENDBIZ. 

Copy  of  Judgment  Determining  Title  to  Land  Certificate,  although 
improperly  recorded,  is  evidence  of  title  as  between  parties. 

Approved  in  Lunn  v.  Scarborough  (Tex.  Civ.),  35  S.  W.  509,  de- 
cree in  former  suit  affecting  same  land  is  admissiblOi  though  not  re- 
corded. 
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■ 

Where  Character  in  Which  Plaintiff  sues  is  not  put  in  issue  by  plea 
denying  that  he  is  executor,  appointment  need  not  be  proved. 

Approved  in  Crouch  v.  Posey  (Tex.  Civ.),  69  S.  W.  1003,  objection 
that  certain  school  trustees  had  not  capacity  to  sue  could  only  be 
raised  by  sworn  plea  denying  their  authority;  Slator  v.  Trostel  (Tex. 
Civ.),  21  S.  W.  289,  an  appearance  and  prayer  for  affirmative  relief 
waives  jurisdictional  plea. 

79  Ter.  49»-608,  16  &  W.  801,  DOUaLAS  ▼.  BAKER. 

Husband  may  Bind  Wife  by  BecelYing  Proceeda  of  her  sale  of  her 
own  separate  property. 

Approved  in  Coleman  v.  First  Nat.  Bank,  17  Tex.  Civ.  138,  43  S. 
W.  940,  under  statute,  husband  may  check  wife's  funds  out  of  the 
bank,  and  bank  will  be  protected  unlesa  it  participated  in  purpose  of 
husband  in  the  conversion. 

Cited  in  35  Am.  St.  Bep.  105,  note. 

Special  Lnmee  may  be  Submitted  to  Jury  where  trial  involves  dis- 
tinct facts,  which,  taken  together,  would  determine  litigation. 

Beaffirmed  in  Merzbacher  v.  State  (Tex.  Civ.),  36  S.  W.  309. 

Parol  Sale  of  Land  by  Agent  Having  Written  Aathorlty,  by  virtue 
of  which  surveys  are  made,  and  purchaser  pays  price,  takes  posses- 
sion and  makes  improvements,  is  not  within  statute  of  frauds. 

Beaffirmed  in  Polk-  v.  Kyser,  21  Tex.  Civ.  680,  53  S.  W.  90. 

Defendant  Submits  to  the  Juxladiction  of  the  Court  by  filing  a  plea 
ia  reconvention. 

Approved  in  Benchoff  v.  Stephenson  (Tex.  Civ.),  72  S.  W.  107,  re- 
affirming rule. 

79  Tez.  608-513,  16  H.  W.  23,  KOENiaHEIM  ▼.  SHEBWOOD. 

Acquieecence  is  Question  of  Fact,  and  each  case  must  furnish  its 
own  rule,  to  be  deduced  from  its  own  facts,  circumstances  and  sur- 
roundings. 

Approved  in  Carden  v.  Short  (Tex.  Civ.),  31  S.  W.  248,  one  is  es- 
topped from  claiming  a  homestead  in  property  conveyed  by  him  in 
trust  for  money  loan;  Vogt  v.  Geyer  (Tex.  Civ.),  48  S.  W.  1103,  ac- 
quiescence in  a  boundary  line  not  amounting  to  an  estoppel  is  a  fact 
to  be  weighed  by  the  jury.  See  notes,  23  Am.  St.  Bep.  344;  32  Am. 
St.  Bep.  786. 

79  Tez.  613-616^  16  &  W.  686,  LETNET  V.  MABSHALL. 

Defendant  Who  has  Appeared  and  Answered  to  merits  cannot  im- 
peach judgment  by  showing  that  he  had  not  been  served  and  had  not 
authorized  appearance. 

Beaffirmed  in  Cooper  v.  Mayfield  (Tex.  Civ.),  57  S.  W.  50.  Ap- 
proved in  Kenson  v.  Gage,  34  Tex.  Civ.  549,  79  S.  W.  606,  sufficiency 
of  citation  in  tax  suit  against  nonresident  or  unknown  land  owner 
cannot  be  questioned  in  trespass  to  try  title. 

79  Tex.  616-521,  15  &  W.  499,  JOHNSON  V.  BAILET. 

When  Parties  to  be  Bound  and  Secured  have  entered  into  contract 
of  guaranty,  notice  of  acceptance  of  guaranty  is  unnecessary. 

Approved  in  Wilkins  v.  Carter,  84  Tex.  442,  19  S.  W.  999,  reaffirm- 
ing rule;  Page  v.  White  Sewing  Machine  Co.,  12  Tex.  Civ.  332,  34 
S.  W.  991,  when  bond  expressly  stipulated  that  obligors  waive  present- 
menty  notice  of  nonpayment  and  protest,  the  sureties  thereby  waive 
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notice  of  default;  Marx  v.  Lnling  Co-operative  Assn.,  17  Tex.  Civ. 
418,  43  S.  W.  601,  notice  is  not  necessary  when  directors  of  a  cor- 
poration bind  themselves,  in  consideration  of  an  extension  of  time, 
to  pay  debts;  Shropshire  v.  Smith  (Tex.  Civ.),  37  S.  W.  175,  one 
binding  himself  to  be  responsible  for  another's  contracts,  which  are 
alfeady  made,  and  of  which  he  has  knowledge,  is  not  entitled  to  no- 
tice; Jenkins  v.  Phillips,  18  Ind.  Ap.  567,  48  N.  E.  653,  where  bond 
is  executed  to  secure  return  of  samples,  and  bond  is  accepted,  no  no- 
tice of  the  delivery  of  samples  was  necessary.  See  note,  36  Am.  St. 
Bep.  224. 

Where  Writing  Bears  npon  Its  Face  Evidence  that  makers  intended 
to  be  bound  by  it,  it  cannot  be  regarded  as  mere  proposal. 

Approved  in  College  Park  Electric  Belt  Line  v.  Ide,  15  Tex.  Civ. 
281,  40  S.  W.  68,  letter  by  president  of  a  corporation  asking  exten- 
sion of  time,  and  in  consideration  thereof  binding  himself  persou- 
ally,  is  a  contract  of  guaranty. 

79  Tex.  522-524,  15  8.  W.  679,  BEBO  ▼.  INaAIiL& 

Deed  of  Community  Property  by  Hnsband  pending  divorce  proceed- 
ings, and  for  land  adjudged  to  wife  in  final  decree,  is  void  as  against 
wife  under  Bevised  Statutes,  section  2867. 

See  note,  18  L.  B.  A.  (n.  s.)  1156. 

79  Tez.  524-526,  15  8.  W.  685,  BOBINSON  V.  BOZOON. 

Miscellaneous. — Bobinson  v.  Mclver  (Tex.  Civ.),  23  S.  W.  915,  an- 
other phase  of  same  case. 

Adverse  Possession,  to  be  Available  Under  the  Statute,  must  be  con- 
tinuously hostile  and  under  the  same  claim  of  right. 

Approved  in  Weisman  v.  Thomson  (Tex.  Civ.),  78  S.  W,  731,  where 
defendant .  acknowledged  superior  title  of  another. 

79  Tex.  526-531,  15  S.  W.  690,  MILMO  ▼.  ADAMS. 

Failure  to  Charge  upon  Some  of  Issues  made  by  pleadings  must  be 
objected  to  by  request  for  proper  charge;  otherwise  it  is  not  ground 
for  reversal. 

Eeaffirmed  in  Shilling  v.  Shilling  (Tex.  Civ.),  35  S.  W.  420,  Whit- 
ing V.  Dugan  (Tex.  Civ.),  39  S.  W.  149,  Sange  v.  Warren  (Tex. 
Civ.),  40  S.  W.  842,  Schwartzman  v.  Cabell  (Tex.  Civ.),  49  S.  W.  115, 
and  Galveston  etc.  By.  v.  Lynch,  22  Tex.  Civ.  338,  55  S.  W.  390.  Ap- 
proved in  Missouri  etc.  By.  Co.  v.  Hay,  39  Tex.  Civ.  53,  86  S.  W.  956, 
prior  injuries  are  matter  of  defense  and  special  charge  should  have 
been  requested  as  to  them. 

79  Tez.  531-534,  15  &  W.  572,  BONNEB  ▼.  QLENN. 

Whether  Certain  Acts  of  Plaintiff,  suing  for  personal  injuries,  i.  e., 
standing  on  platform  of  car,  constituted  contributory  negligence  is 
solely  question  for  jury. 

Approved  in  International  etc.  B.  B.  v.  Welsh  (Tex.  Civ.),  24  S.  W. 
854,  reaffirming  rule;  St.  Louis  etc.  By.  Co.  v.  Morgan,  44  Tex.  Civ. 
157,  98  S.  W.  409,  act  of  passenger  in  riding  in  cupola  of  caboose, 
though  such  place  more  dangerous  than  proper  place  in  car,  does  not 
prevent  recovery  where  danger  not  obvious;  Lane  v.  Choctaw  etc.  B. 
Co.,  19  Okl.  337,  91  Pac.  888,  for  passenger  to  occupy  seat  in  bag- 
gage-car not  negligence  per  se;  St.  Louis  etc.  By.  of  Texas  v.  Ball, 
28  Tex.  Civ.  290,  66  S.  W.  881,  and  Gaunce  v.  Gulf  etc.  By.,  20  Tex. 


159  NOTES  ON  TEXAS  EEPOETS.       79  Tex.  535-540 

Civ.  36,  48  S.  W.  526,  both  holding  that  standing  on  platform  of 
moYing  train  is  not  negligence  per  se;  International  etc.  Ry.  v.  Kob- 
ertson  (Tex.  Civ.),  27  S.  W.  565,  party  using  crossing  known  to  be 
defective,  but  the  only  one  accessible,  is  not  necessarily  negligent; 
Woods  V.  Southern  Pacific  Co.,  9  Utah,  153,  33  Pac.  629,  court  can 
only  instruct  that  negligence  per  se  precludes  a  recovery  when  it 
clearly  appears  that  accident  would  not  have  happened  but  for  plain- 
tiffs negligence;  Kansas  etc.  By.  v.  White,  67  Fed.  483,  if  the  neg- 
ligence of  the  deceased  in  standing  on  the  platform  of  car  did  not 
contribute  toward  the  injury,  such  negligence  will  not  bar  a  recov- 
ery.   See  notes,  24  Am.  St.  Bep.  200;  15  L.  B.  A.  333. 

Verdict  for  Five  Thousand  Dollars  for  Permanent  Injury  to  foot  of 
plaintiff,  a  "pumper"  on  railroad  line,  held  not  excessive. 

Approved  in  Fort  Worth  v.  Johnson,  84  Tex.  139,  19  S.  W.  362, 
instance  where  verdict  for  five  thousand  dollars  held  not  excessive 
for  damages  for  falling  in  a  ditch  in  public  street. 

Where  Party  Desires  That  Court  Should  Instruct  Jury  to  disregard 
remarks  of  counsel,  he  should  request  special  instruction. 

Disapproved  in  Western  Union  Tel.  Co.  v.  Perry,  95  Tex.  648,  69 
S.  W.  133,  and  Western  Union  Tel.  Co.  v.  Perry,  30  Tex.  Civ.  245,  70 
S.  W.  440,  both  holding  remarks  of  counsel  may  be  reviewed  on  ob- 
jection without  request  for  charge. 

Miscellaneous. — See  note,  41  L.  B.  A.  38. 

79  Tex.  635-540,  16  8.  W.  490,  McDONOUGH  ▼.  JEFFERSON  CO. 

That  Wife  Holds  Title  to  Land  will  not  Prevent  Husband,  or  any 
other  person  without  title,  from  making  quitclaim  deed  which  will 
support  claim  after  five  years'  adverse  possession. 

Approved  in  Harris  v.  Wells,  85  Tex.  315,  20  S.  W.  69,  husband 
and  wife  signing  deed,  but  husband  only  acknowledging,  and  nothing 
showing  land  to  be  other  than  community  property,  deed  will  support 
the  statute  of  five  years'  limitation.  See  notes,  88  Am.  St.  Bep.  718, 
719;  4  L.  B.  A.  (n.  s.)  777. 

Deed  Which  Contains  No  Description  of  Land  except  by  reference 
to  deed,  which  is  not  itself  on  record,  is  not  sufficient  color  of  title 
to  support  claim  by  limitation. 

Approved  in  Club  Land  etc.  Co.  v.  Wall,  99  Tex.  596,  122  Am.  St. 
Rep.  666,  91  S.  W.  780,  deed  which  locates  corner  and  gives  courses 
and  distances  sufficient,  though  it  refers  to  unrecorded  deed;  Cook  v. 
Oliver,  83  Tex.  562,  n19  S.  W.  162,  instance  of  description  in  deed  held 
insufficient  to  support  title  by  limitation  of  five  years;  Alexander  v. 
Newton,  11  Tex.  Civ.  621,  33  S.  W.  306,  when  field-notes  of  the  deed 
do  not  embrace  land,  held  adverse  possession  of  land  for  five  years, 
under  recorded  deed,  will  not  vest  title  by  limitation;  Bruce  v.  Bich- 
ardson,  26  Tex.  Civ.  617,  64  S.  W.  785,  3  Tex,  Ct.  Bep.  109,  deed  de- 
scribing land  as  "one  hundred  acres  deeded  to  B.  out  of  a  certain 
survey"  is  insufficient.    See  note,  88  Am.  St.  Bep.  710. 

Payment  of  Taxes  may  be  Proved  by  Parol,  to  support  claim  under 
five  years'  limitation. 

Approved  in  Boykin  v.  State,  40  Fla.  487,  24  So.  142,  Nickum  v. 
Gaston,  28  Or.  328,  42  Pac.  132,  both  reaffirming  rule;  Yodrie  v. 
Tynan  (Tex.  Civ.),  57  S.  W.  681,  payment  of  taxes,  accompanied  with 
use,  will  sustain  plea  of  five  years'  limitation. 
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70  Tex.  540-^43,  23  Am.  St.  Bep.  361,  16  8.  W.  491,  BONKEB  ▼. 
BBYAKT. 

Where  One  Having  No  Interest  In  Loading  of  Car,  or  in  carriage 
or  delivery,  volunteers  to  assist  in  such  matters,  he  occupies  position 
of  regular  employee  with  reference  to  right  to  recover  for  injuries; 
aliter,  when  he  acts  in  his  own  or  master's  business. 

Approved  in  Bonner  v.  Bryant,  1  Tex.  Civ.  271,  21  S.  W.  550,  where 
a  person  in  employ  of  another,  at  request  of  brakeman,  assists  in 
moving  car  as  an  act  reasonably  necessary  in  loading  the  train  and 
assisting  his  employer,  he  may  recover;  Galveston  etc.  By.  v.  Gar- 
teiser,  9  Tex.  Civ.  460,  29  S.  W.  940,  party  building  a  fence  along  a 
railroad  for  a  contractor,  the  relation  of  master  and  servant  did  not 
exist  as  to  railroad,  and  he  may  recover  for  injury  received  on  a 
hand,  as  he  was  a  licensee;  St.  Louis  etc.  By.  Co.  v.  Fenlaw  (Tex. 
Civ.),  36  S.  W.  296,  company's  servants  must  use  ordinary  care  to  pro- 
tect party  unloading  car.  See  notes,  23  Am.  St.  Bep.  695;  45  Am. 
St.  Bep.  466;  126  Am.  St.  Bep.  22;  109  Am.  St.  Bep.  385;  104  Am.  St. 
Bep.  184. 

In  Suit  for  Injuries  Beceived  While  Loading  Cars*  where  it  is  al- 
leged that  "his  assistance  was  necessary  to  expedite  his  master's  busi- 
ness," if  there  is  no  evidence  in  support  of  such  allegation,  it  is  error 
to  submit  issue. 

Approved  in  San  Antonio  etc.  By.  v.  Taylor  (Tex.  Civ.),  35  S.  W. 
856,  reaffirming  rule;  Texas  etc.  By.  v.  Pennell,  2  Tex.  Civ.  128,  21 
S.  W.  274,  it  is  error  to  assume  in  charge  that  party  loading  was 
rightfully  there  at  time  of  injury,  unless  fact  is  undisputed  and  the 
practice  is  doubtful. 

Infant  may  Sue  for  Personal  Injuries  notwithstanding  release  of 
claim  for  damages. 

See  note,  11  L.  B.  A.  (n.  s.)  691. 

79  Tez.  543-550,  23  Am.  St.  Bep.  363,  15  8.  W.  569,  OUPHANT  ▼. 
MAKKHAM. 

General  Demurrer  to  Answer  Is  Properly  Overruled  if  any  part  of 
answer  presents  valid  defense. 

Approved  in  Ellis  v.  Vernon  Ice  Co.,  4  Tex.  Civ.  69,  23  S.  W.  857, 
reaffirming  rule;  Joy  v.  Fort  Worth  Compress  Co.,  24  Tex.  Civ.  96, 
58  S.  W.  174,  in  action  by  minority  stockholders  against  majority 
stockholders  for  misappropriation,  it  is  immaterial  if  one  ground  of 
action  is  barred  by  limitation,  where  there  are  other  grounds  which 
could  be  sustained  which  are  not  barred;  Murphy  v.  Smith  etc.  Co., 
38  Tex.  Civ.  52,  84  S.  W.  679,  general  denial  not  subject  to  general 
defaiurrer;  San  Antonio  Traction  Co.  v.  Bryant,  30  Tex.  Civ.  443,  70 
S.  W.  1018,  applying  rule  to  amended  supplemental  petition. 

Dealings  in  Futures  are  Contrary  to  Public  Policy,  and  contracts  for 
future  delivery  of  stocks  or  produce,  in  which  it  is  contemplated  that 
commodity  shall  not  be  delivered,  should  not  be  enforced. 

Approved  in  Heidenheimer  v.  Cleveland  (Tex.),  17  S.  W.  528,  re- 
affirming rule;  Crutchfield  v.  Bambo,  38  Tex.  Civ.  583,  86  S.  W.  952, 
agreement  between  holders  of  lottery  tickets  to  divide  winnings  unen- 
forceable; Scales  V.  State,  46  Tex.  Cr.  305,  108  Am.  St.  Bep.  1014,  81 
S.  W.  950,  66  L.  B.  A.  730,  intention  that  there  shall  be  no  delivery 
must  exist  in  both  parties;  Appleton  v.  Maxwell,  10  N.  M.  759,  65 
Pac.  161,  55  L.  B.  A.  93,  denying  recovery  for  money  advanced  for 
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purpose  of  gambling.  See  notes,  29  Am.  St.  Bep.  547;  34  Am.  St. 
Bep.  564;  73  Am.  St.  Bep.  815;  119  Am.  St.  Bep.  174. 

Whether  Demand  Connected  With  Illegal  Act  can  be  enforced  de- 
pends npon  question  whether  plaintiff  requires  any  aid  from  such  il- 
legal transaction  to  establish  his  case. 

See  note,  117  Am.  St.  Bep.  501. 

Distinguished  in  Sanger  v.  Miller,  26  Tex.  Civ.  112,  62  S.  W.  426, 
2  Tex.  Ct.  Bep.  375,  when  contract  is  executory,  one  illegal  portion 
taints  entire  contract  and  bars  enforcement. 

In  Suit  on  Promlsaory  Note,  maker  may  defend  by  showing  that 
it  was  made  to  secure  release  of  property  wrongfully  withheld. 

Approved  in  Missouri  etc.  By.  v.  Carter,  9  Tex.  Civ.  698,  29  S.  W. 
575,  holding  duress  may  apply  to  property  as  well  as  to  person;  Glass 
k  Co.  V.  Haygood,  133  Ala.  497,  500,  501,  31  So.  976,  977,  detention 
of  horses  and  wagons  necessary  to  laundry  business  may  constitute 
duress;  Foote  v.  De  Poy,  126  Iowa,  372,  102  N.  W.  114,  68  L.  B.  A. 
302,  property  conveyed  in  order  to  escape  being  placed  under  guard- 
ianship may  be  recovered.     See  note,  119  Am.  St.  Bep.  176. 

A  Partner  cannot  Pledge  Partnership  Property  for  his  own  debts. 

See  note,  104  Am.  St.  Bep.  233. 

79  Tex.  551>656^  15  S.  W.  698,  ANQIEB  ▼.  COWABD. 

Article  4310,  Bevlsed  Statutes,  does  not  attempt  to  define  character 
of  conveyance  which  is  necessary  to  transfer  title  to  wife's  separate 
property. 

Approved  in  Ley  v.  Hahn,  36  Tex.  Civ.  211,  81  S.  W.  356,  holding 
regretfully  that  wife  cannot  bind  separate  interest  in  homestead  by 
joining  in  contract  to  convey;  Stooksberry  v.  Swann,  12  Tex.  Civ.  74, 
34  S.  W.  372,  it  is  not  necessary  that  transfer  of  wife's  personal  es- 
tate should  be  in  writing. 

79  Tex.  556-564,  15  &  W.  565,  EBALL  ▼.  CAMPBEIiL  MFQ.  CO. 

Where  Affidavit  of  Sequestration  States  That  Plaintiff  fears  that 
defendant  will  injure  property,  bond  containing  further  condition  that 
defendant  will  not  remove  property  from  county  is  not  more  onerous 
than  statute  requires. 

Approved  in  Halbert  v.  San  Saba  etc.  Assn.  (Tex.  Civ.),  34  S^  W. 
638,  condition  in  bond  that  defendant  will  not  ''sell  or  dispose  of" 
does  not  make  bond  more  onerous. 

79  Tex.  564r-577,  15  &  W.  486,  SMITHWIOK  ▼.  KETJiY. 

Upon  Appeal  ftom  Order  of  Probate  Courts  appeal  bond,  or  affidavit 
of  inability  to  g^ve  bond,  must  be  filed  within  fifteen  days  after  such 
order  is  entered. 

Approved  in  Sanger  v.  Burke  (Tex.  Civ.),  44  S.  W.  871,  court  of 
civil  appeals  acquires  no  jurisdiction  if  appeal  bond  is  not  filed  in 
time. 

Notice  of  Appeal  most  be  Given  in  open  court. 

Approved  in  Western  Union  Tel.  Co.  v.  O'Keefe,  87  Tex.  426,  28 
S.  W.  945,  court  cannot  acquire  jurisdiction  by  consent  of  the  appel- 
lee; McMahon  v.  City  Bank  (Tex.  Civ.),  61  S.  W.  953,  2  Tex.  Ct. 
Rep.  258,  an  appeal  bond  given  after  time  of  filing,  though  dated  back 
by  consent,  does  not  give  jurisdiction. 

Executors  of  Estate  Under  Oontrcd  of  probate  court  cannot  mort- 
gage it  for  debts  of  estate. 

4  Tex.  Notes— 11 
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Approved  in  Stevenson  v.  Roberts,  25  Tex.  Civ.  581,  64  8.  W.  232, 
3  Tex.  Ct.  Rep.  50,  a  power  to  sell  includes  a  power  to  mortgage,  and 
an  independent  executor  with  power  to  sell  may  mortgage  to  pay 
debts. 

Probate  Court's  Jurlsdictioii  Over  Property  of  estates  is  exclusive; 
accordingly,  district  court,  when  it  has  established  claim  against  es- 
tate, can  only  certify  it  to  probate  court. 

Approved  in  Gray  v.  Russell,  41  Tex.  Civ.  527,  91  S.  W.  235,  provi- 
sion in  will  relieving  executor  from  giving  bond  does  not  devest 
county  court  of  control  over  estate;  Thaxton  v.  Smith  (Tex.  Civ.),  3S 
S.  W.  827,  creditor  of  estate  must  follow  statute  in  order  to  collect 
his  claim. 

Where  Money  hae  Actaally  Been  Paid  for  Property  of  estate  sold 
under  foreclosure  by  district  court,  and  valid  debt  thus  satisfied,  it 
cannot  be  recovered  without  refunding  money. 

Cited  in  Connellee  v.  Roberts,  1  Tex.  Civ.  367,  23  S.  W.  189,  ques- 
tion referred  to  but  not  passed  upon.     See  note,  69  L.  R.  A.  42. 

An  Executor  la  not  Required  to  Give  an  Appeal  Bond,  unless  the 
appeal  personally  interests  him. 

Approved  in  Holman  v.  Klatt,  34  Tex.  Civ.  507,  78  S.  W.  1088,  re- 
quiring administrator  to  give  bond  on  appeal  from  dismissal  of  pro- 
ceedings for  administration  of  estate  which  had  never  had  any  cred- 
itors. 

79  Tex.  577-^84,  15  8.  W.  673,  GALVESTON  ETC.  RT.  V.  MATULA. 

Abuse  of  Discretion  in  Determining  when  introduction  of  purely 
cumulative  evidence  must  cease  must  be  clear  to  warrant  reversal. 

Approved  in  Delgado  v.  Gonzales  (Tex.  Civ.),  28  S.  W.  460,  reaffirm- 
ing rule;  Hall  v.  State,  64  Ark.  124,  40  S.  W.  579,  it  is  error,  in  a 
capital  case,  to  exclude  evidence  that  is  cumulative  of  the  testimony 
of  an  accomplice,  especially  where  the 'excluded  evidence  is  of  a 
definite  and  circumstantial  character;  St.  Louis  etc.  R.  Co.  v. 
Aubuchon,  199  Mo.  362,  116  Am.  St.  Rep.  499,  97  S.  W.  869,  9  L.  R.  A. 
(n.  8.)  426,  action  of  court  in  limiting  witnesses  as  to  damages  in 
condemnation  proceedings  on  each  side  to  four,  erroneous. 

In  Suit  for  Personal  Injuries,  Charge  That  Plaintiff  cannot  recover 
if  he  failed  to  use  that  proper  care  and  prudence  that  ordinarily 
prudent  people  exercise  in  ordinary  affairs  of  life,  is  favorable  to 
defendant  and  not  subject  to  his  objection. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Matula  (Tex.),  19  S.  W.  376^ 
377. 

In  CivU  Cases  Jury  must  Find  According  to  Preponderance  of  evi- 
dence; proof  need  not  be  to  their  satisfaction. 

Approved  in  Wallace  v.  Berry,  83  Tex.  330,  18  S.  W.  596,  Willis  v. 
Chowning,  90  Tex.  625,  59  Am.  St.  Rep.  849,  40  S.  W.  398,  Reynolds  v. 
Weinman  (Tex.  Civ.),  25  S.  W.  35,  Feist  v.  Boothe  (Tex.  Civ.),  27  S. 
W.  34,  and  Cantine  v.  Dennis  (Tex.  Civ.),  37  S.  W.  187,  reaffirming 
rule;  Houston  etc.  R.  R.  Co.  v.  Everett,  99  Tex.  275,  89  S.  W.  762^ 
charge  that  terminal  carrier  "should  satisfy"  jury  that  damage  oc- 
curred on  connecting  line,  erroneous;  Moore  v.  Stone  (Tex.  Civ.),  36  S. 
W.  910,  a  charge  that  the  genuineness  of  a  deed  must  be  proven  to 
reasonable  satisfaction  is  error;  Hurst  v.  State,  40  Tex.  Cr.  387,  50  S. 
W.  720,  in  murder  trial,  accused  need  only  establish  his  insanity  by 
preponderance  of  evidence,  and  need  not  prove  beyond  a  reasonable 
doubt. 
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Degree  of  Care  Incumteiit  upon  Any  PerBon  or  corporation  depends 
upon  nature  of  employment;  agencies  used,  place  where  it  is  carried 
on,  and  danger  to  others  incident  to  it. 

Reaffirmed  in  Citizens*  Ry.  v.  Gifford,  19  Tex.  Civ.  632,  47  8.  W. 
1041. 

It  is  not  Error  to  Cliarge  Jury  That  Railroad  Company  is  bound  to 
use  great  care  and  prudence  in  operating  trains  in  streets  or  at  public 
crossings. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Hammer,  34  Tex.  Civ.  358,  78 
S.  W.  710,  no  presumption  that  child  of  tender  years  would  leave 
track  before  train  reached  her;  Texas  etc.  Ry.  v.  Laverty,  4  Tex.  Civ. 
76,  22  S.  W.  1047,  railroad  companies  must  not  be  charged  with  more 
than  statutory  requirements,  and  failure  to  comply  constitutes  negli- 
gence. 

Distinguished  in  Gulf  etc.  Ry.  v.  Smith,  87  Tex.  355,  357,  28  S.  W. 
523,  524,  great  care  and  prudence  is  a  higher  degree  of  diligence  than 
ordinary  care,  and  ordinary  care  is  imposed  upon  railroads  at  public 
crossings. 

A  Cliarge  in  Personal  Injury  Case  Charging  as  to  Duty  of  railway 
operatives  to  blow  a  whistle  or  ring  a  bell  on  approaching  a  crossing 
is  in  accordance  with  the  statute. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Matula  (Tex.),  19  S.  W.  376,  377. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Gist,  31  Tex.  Civ.  665,  73  S. 
W.  858,  breach  of  statutory  duty  to  keep  ticket  office  open  thirty 
minutes  before  departure  of  train  is  negligence. 

See  note,  14  L.  R.  A.  (n.  s.)  316. 

Distinguished  in  Gossett  v.  Citizens*  Ry.  Co.,  96  Tex.  2,  69  S.  W. 
977,  construing  erdinance  as  requiring  only  ordinary  care  to  keep 
street  railway  tracks  flush  with  street. 

79  Tez.  584-688,  15  S.  W.  576,  BIERINa  ▼.  aULF  ETC.  BT. 

Where  Fire  Originates  Oatside  of  Bight  of  Way,  by  sparks  escaping 
from  defendant's  engines,  burden  is  on  defendant  to  show  due  care. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Rheiner  (Tex.  Civ.),  25  S.  W. 
973.    See  note,  15  L.  R.  A.  41. 

79  Tex.  588-695,  15  a  W.  559,  PBIDGEN  ▼.  WABN. 

Village,  Where  There  is  Bailway  Station  and  Postofflce,  held  not  to 
be  "town"  within  meaning  of  constitutional  clause  restricting  home- 
stead claim  to  land  upon  which  claimant  resided  and  lot  upon  which 
he  carried  on  business. 

Approved  in  Baldeschweiler  v.  Ship,  21  Tex.  Civ.  83,  50  S.  W. 
645,  rural  homestead  may  embrace  tract  several  miles  distant  from  one 
on  which  residence  situated  if  used  for  support  of  family  in  manner 
adapted  to  their  condition;  Williams  v.  Willis,  84  Tex.  400,  401,  19  S. 
W.  684,  to  constitute  an  aggregation  of  houses,  it  is  not  necessary 
that  it  be  incorporated;  e.  g.,  town  of  San  Saba;  Foust  v.  Sanger,  13 
Tex.  Civ.  413,  35  S.  W.  405,  land  adjacent  to  a  town  lot  cannot  be 
claimed  as  a  homestead,  as  homestead  must  be  either  urban  or  rural; 
Crisp  V.  Thrash  (Tex.  Civ.),  52  S.  W.  92,  farm  and  lot  may  be  claimed 
as  homestead  if  village  is  not  within  meaning  of  constitution. 

One  Loaning  Money  on  Note,  for  purpose  of  enabling  borrower  to 
take  np  vendor's  lien  notes,  is  subrogated  to  vendor's  lien  to  extent 
of  money  loaned. 
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Approved  in  Clark  v.  Burke  (Tex.  Civ.),  39  S.  W.  308,  Hirshfeld  ▼. 
Howard  (Tex.  Civ.),  59  S.  W.  59,  1  Tex.  Ct.  Bep.  81,  Ford  v.  Ford, 
22  Tex.  Civ.  455,  54  S.  W.  774,  Ivory  v.  Kennedy,  57  Fed.  344,  West- 
ern Mortgage  etc.  Co.  v.  Ganzer,  63  Fed.  652,  and  Bachal  v.  Smith, 
101  Fed.  166,  all  reafSrming  rule.  See  notes,  45  Am.  St.  Bep.  386;  99 
Am.  St.  Bep.  489;  86  Am.  St.  Bep.  180,  181. 

Distinguished  in  dissenting  opinion  in  Western  Mortgage  etc.  Co. 
V.  Gauzer,  63  Fed.  66,  26  L.  E.  A.  167,  and  Ivory  v.  Kennedy,  57  Fed. 
347,  majority  reaffirming  rule;  Kalman  v.  Ludnecker,  9  Tex.  Civ.  184, 
28  S.  W.  579,  where  money  loaned  was  not  used  to  take  up  vendor's 
lien. 

Homestead  Bights  and  Bights  of  Vendor's  Lien  and  mortgage 
creditor,  and  of  judgment  creditors,  adjusted. 

Approved  in  Autry  v.  Eeasor,  102  Tex.  127,  108  S.  W.  1164,  where 
parcel  of  land  is  detached  from  homestead  proper  and  is  rented  on 
shares  and  crops  directly  used  to  support  family  and  two  tracts  to- 
gether are  less  than  two  hundred  acres,  detached  tract  is  part  of 
homestead;  La  Moyne  v.  State,  53  Tex.  Cr.  229,  111  S.  W.  953,  apply- 
ing rule  of  marshaling  securities  in  prosecution  for  swindling;  Baughn 
V.  Allen  (Tex.  Civ.),  68  S.  W.  208,  mortgagee  under  recorded  chattel 
mortgage  on  exempt  and  nonexempt  property  may  be  compelled  to 
exhaust  nonexempt  property  first;  Lippencott  v.  York,  86  Tex.  283, 
24  S.  W.  278,  liens  upon  homesteads  for  improvements  are  not  against 
public  policy;  Willis  v.  Holland,  13  Tex.  Civ.  693,  36  S.  W.  331,  credi- 
tors of  insolvent  debtor  secured  by  mortgage  with  another  creditor 
may  compel  such  other  creditor  to  marshal  the  securities  against  the 
common  debtor;  King  v.  Hapgood  Shoe  Co.,  21  Tex.  Civ.  221,  51  S. 
W.  535,  debtor  may  compel  sale  of  property  not  exempt  from  execu- 
tion to  satisfy  lien  before  sale  of  homestead. 

79  Tez.  595-602,  15  8.  W.  480,  MADDEN  ▼.  MADDEN. 

Section  50,  Article  16  of  Constitation,  prohibits  husband  from  execut- 
ing to  wife  mortgage  upon  homestead  to  secure  loan  to  him. 

Approved  in  Baldeschweiler  v.  Ship,  21  Tex.  Civ.  83,  50  S.  W.  645, 
rural  homestead  may  consist  of  one  or  more  tracts;  Woeltz  v.  Woeltz 
(Tex.  Civ.),  57  S.  W.  906,  mortgage  on  the  business  homestead  is  null 
and  void.     See  note,  95  Am.  St.  Bep.  926. 

79  Tez.  602-604,  15  S.  W.  681,  0*BBIEN  ▼.  GILLELAND. 

Land  Agent  Who  Finds  Purchaser  is  entitled  to  commissions  as  for 
sale,  whether  principal  chooses  to  complete  sale  or  not. 

Approved  in  Wisbey  v.  Boyce  (Tex.  Civ.),  27  S.  W.  590,  reaffirming 
rule;  Pryor  v.  Jolly,  91  Tex.  90,  40  S.  W.  962,  terms  of  sale  must  be 
complied  with  to  recover  commission;  a  sale  with  part  cash  and 
balance  by  note  is  not  a  cash  sale.  See  notes,  28  Am.  St.  Bep.  547; 
43  L.  B.  A.  596. 

Distinguished  in  Lyle  v.  University  Land  etc.  Co.  (Tex.  Civ.),  30 
S.  W.  725,  where,  by  agreement,  agent  was  to  sell  to  particular  party, 
he  is  not  entitled  to  commissions  upon  sale  to  another. 

Independent  Executor  may  Become  Liable  upon  contract  with  agent 
to  sell  lands  of  estate,  as  provided  in  will. 

Beaffirmed  in  Armstrong  v.  O'Brien,  83  Tex.  639,  19  S.  W.  269; 
McCoun  V.  Terrell,  9  Tex.  Civ.  74,  29  S.  W.  487.  Approved  in  Matson 
V.  Pearson,  121  Mo.  Ap.  139,  97  S.  W.  989,  enforcing  against  executor 
contract  to  pay  for  legal  advice  and  for  services  in  disposing  of  lands. 
See  notes,  80  Am.  St.  Bep.  122;  64  L.  B.  A.  555,  556. 
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Miseellaiieoiig. — ^Armstropg  ▼.  O'Erien,  83  Tex.  638,  19  S.  W.  269, 
CBrien  v.  Gilliland,  4  Tex.  Civ.  41,  23  S.  W.  244,  both  same  cases  on 
8al»equeiit  appeal;  Altgelt  v.  D.  Sullivan  &  Co.  (Tex.  Civ.),  79  S.  W. 
337,  intention  of  testator  that  partnership  should  continue  after  his 
death  must  be  expressed  in  the  most  unequivocal  terms. 

79  Tex.  604-608,  16  a  W.  685,  QBEEN  ▼.  TAYLOR  ETC.  BT.  CO. 

Measure  of  Damages  for  Injuries  Caused  by  Overflow  due  to  negli- 
gent construction  of  railroad  is  injury  sustained  by  successive  over- 
flows when  they  occur,  where  it  appears  that  result  of  overflow  is  not 
to  effect  change  in  realty. 

Approved  in  Houston  etc.  Ey.  Co.  v.  Charwaine,  30  Tex.  Civ.  637, 
71  8.  W.  403,  action  for  negligent  obstruction  of  sewer  not  barred  by 
prior  action  for  damages  for  original  construction  thereof;  Harvey  v. 
Mason  City  etc.  R.  Co.,  129  Iowa,  481,  113  Am.  St.  Eep.  483,  105  N.  W. 
963,  3  li.  B.  A.  (n.  s.)  973,  depreciation  in  value  of  land  measure  of 
damages  for  continuous  injury  from  floods.  See  notes,  3  L.  E.  A. 
(n.  s.)  974;  59  L.  E.  A.  894. 

Testtmoiiy  as  to  Condition  of  Adjoining  Land  as  bearing  on  that 
alleged  to  have  been  injured  is  inadmissible  in  action  against  railroad 
for  damages  caused  by  overflow,  unless  condition  of  two  places  with 
respect  to  productiveness  is  proved  in  every  material  particular. 

Approved  in  San  Antonio  etc.  Ey.  Co.  v.  Kiersey,  101  Tex.  514,  109 
8.  W.  862,  following  rule. 

79  Tex.  608-611,  15  8.  W.  684,  SAN  ANTONIO  ETC.  BT.  ▼.  BOBIN- 
80N. 

Wbere  Defendant  bas  Introduced  Evidence  in  Opposition  to  that 
adduced  by  plaintiff,  latter  may  introduce  testimony  in  rebuttal  con- 
flrmatory  of  testimony  in  chief. 

Approved  in  Mayer  v.  Walker,  82  Tex.  225,  17  S.  W.  506,  reaffirm- 
ing rdle;  Folts  v.  Ferguson  (Tex.  Civ.),  24  S.  W.  659,  admission  of 
evidence  out  of  order  is  no  ground  for  reversal.    ' 

Appellate  Court  wfll  not  Weigli  Evidence  and  set  aside  verdict 
merely  because  there  may  be  preponderance  of  evidence  against  it. 

Approved  in  International  etc.  Ey.  v.  Hinzie,  82  Tex.  631,  18  S.  W. 
684,  instance  where  verdict  of  nine  thousand  dollars  held  not  to  be 
excessive. 

79  Tex.  611-618,  23  Am.  St  Bep.  370, 15  8.  W.  682,  FOWLEB  v.  SIMP- 
SON. 

Bnle  ua  to  Admission  of  Hearsay  Evidence  to  establish  pedigree  is 
restricted  to  declarations  of  deceased  persons  related  by  blood  or  mar- 
riage. 

Approved  in  De  Leon  v.  McMurray,  5  Tex.  Civ.  283,  23  S.  W.  1039, 
a  son  may  testify  as  to  declaration  made  to  him  by  his  mother  con- 
cerning her  father  and  children  when  declarant  is  shown  to  be  dead; 
Nunn  V.  Mayes,  9  Tex.  Civ.  370,  30  S.  W.  481,  information  derived 
from  the  deceased  party  in  question,  or  from  his  family  history,  is 
admissible.     See  note,  80  Am.  St.  Bep.  735. 

Limited  in  Byers  v.  Wallace,  87  Tex.  516,  29  S.  W.  760,  declara- 
tion of  alleged  uncle  of  soldier  that  his  alleged  nephew  was  the 
soldier,  and  died  leaving  no  nearer  kin,  is  self-serving  and  incom- 
petent against  others  claiming  as  heirs. 

In  Absence  of  Judgment  Becltal  Showing  on  what  evidence  con- 
ciuslon  of  lawful  service  was  predicated,  jurisdiction  will  be  presumed. 
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Approved  in  Martin  v.  Burns,  80  Tex.  679,  16  S.  W.  1073,  and  liams 
V.  Boot,  22  Tex.  Civ.  416,  55  S.  W.  413,  both  reaffirming  rule;  State  v. 
Connor,  86  Tex.  137,  23  S.  W.  1104,  agreed  statement  of  facts  embodied 
in  the  judgment  is  sufficient  in  absence  of  statement  of  facts  to  war- 
rant a  revision;  Crawford  v.  McDonald,  88  Tex.  632,  33  S.  W.  328, 
judgment  regular  on  its  face  cannot  attack  collaterally  by  evidence 
aliunde;  First  Nat.  Bank  v.  Cohen  (Tex.  Civ.),  55  S.  W.  533,  orders  of 
court  entered  during  term  time  cannot  be  Impeached.  See  notes,  26 
Am.  St.  Bep.  821;  79  Am.  St.  Bep.  70. 

Judgment  Based  npon  Pabllcatlon  of  Citation  for  less  than  statutory 
period  is  inoperative. 

Approved  in  Brooks  v.  Powell  (Tex.  Civ.),  29  S.  W.  812,  judgment 
valid  on  its  face  is  not  subject  to  collateral  attack;  Hambel  v.  Davis 
(Tex.  Civ.),  33  S.  W.  251,  judgment  silent  as  to  service  of  citation  will 
be  presumed  to  be  valid  until  contra  shown. 

Distinguished  in  Lyle  v.  Horstman  (Tex.  Civ.),  25  S.  W.  802,  where 
judgment  recites  proper  service,  judgment  cannot  be  impeached  on  col- 
lateral attack.     See  note,  24  Am.  St.  Bep.  393. 

Tenant  is  Estopped  to  Deny  his  landlord's  title,  though  landlord  dies 
and  property  descends  to  heirs. 

Approved  in  Swan  v.  Busby,  5  Tex.  Civ.  66,  24  S.  W.  304,  and  Sco- 
field  V.  Douglass  (Tex.  Civ.),  30  S.  W.  820,  both  reaffirming  rule; 
Wagner  v.  Marple,  10  Tex.  Civ.  512,  31  S.  W.  694,  in  absence  of  out- 
standing superior  title  a  lessor's  prior  possession  is  sufficient  to  main- 
tain action  of  conversion  against  the  lessee.  See  notes,  89  Am.  St. 
Rep.  105 ;  23  L.  B.  A.  708. 

Irregular  Tax  Deed,  Altliongh  It  Does  not  Pass  Title,  may  be  basis 
of  claim  by  limitation,  if  properly  acknowledged  and  recorded. 

Approved  in  Schleicher  v.  Gatlin,  85  Tex.  273,  2*0  S.  W.  122,  tax 
deed  is  admissible  to  support  plea  of  five  years'  limitation  as  well  as 
claim  for  improvements  without  proof  of  levy,  etc. 

79  Tex.  619^27,  23  Am.  St.  Bep.  377,  15  8.  W.  561,  aXTLF  ETC.  BT.  ▼. 
BBENTFOBD. 

Master's  Promise  to  Bepair  Defective  Machine  does  not  relieve 
servant  of  duty  to  use  due  care. 

Approved  in  Hillje  v.  Hettich  (Tex.  Civ.),  65  S.  W.  493,  3  Tex.  Ct. 
Bep.  536,  employee  does  not  assume  risks  after  promise  of  foreman 
to  place  lights  in  workshop  which  was  not  done  and  thereby  he  was 
injured;  Freeman  v.  Savannah  Electric  Co.,  130  Ga.  454,  60  S.  E.  1044, 
denying  recovery  to  servant  who  overexerted  himself  by  using  defec- 
tive brake.     See  note,  40  L.  B.  A.  785. 

Where  Master  Assures  Sezrant  That  Defective  Machine  will  be  re- 
paired and  requests  him  to  go  on  with  his  work,  servant  may  assume 
that  it  will  be  repaired  before  he  is  again  called  upon  to  place  him- 
self in  danger. 

See  notes,  24  Am.  St.  Bep.  344;  25  Am.  St.  Bep.  58;  30  Am.  St. 
Bep.  750;  49  L.  B.  A.  43;  40  L.  B.  A.  786. 

Distinguished  in  Texas  etc.  B.  B.  v.  Bingle,  91  Tex.  288,  42  S.  W. 
971,  after  promise  of  master  to  repair,  employee  does  not  assume  risk 
by  continuing,  and  may  recover  if  he  used  ordinary  care;  Texas  etc. 
B.  B.  V.  Bingle,  9  Tex.  Civ.  325,  326,  29  S.  W.  675,  676,  when  employee 
by  his  own  carelessness  aggravates  the  risk  after  promise,  he  cannot 
recover,  and  he  can  only  rely  on  the  promise  for  a  reasonable  time; 
Lutz  V.  Atlantic  etc.  B.  R.,  6  N.  M.  505,  30  Pac.  915,  16  L.  R.  A.  819, 
employee  may  rely  on  master's  promise  to  repair  for  a  reasonable  time. 
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Wbere  There  is  No  Promise  to  Bepalr  or  Be<iaest  to  continue  in 
senrice,  employee  assumes  risk  incident  to  service  conducted  with 
machinery  or  appliances  known  to  himself  and  employer  to  be  defec- 
tive. 

Approved  in  Southern  Pacific  Co.  v.  Leash,  2  Tex.  Civ.  72,  21  S.  W. 
564,  where  injured  person  is  not  induced  to  continue  by  any  promise 
of  repair  he  assumes  all  risk. 

Servant  Continuing  to  Use  Machine  knowing  i^  to  be  defective  as- 
sumes risk  incident  to  defects,  and  is  guilty  of  contributory  negligence 
if  injured. 

Approved  in  Gulf  etc.*Ry.  v.  Mayo,  14  Tex.  Civ.  267,  37  S.  W.  666, 
reaffirming  rule;  St.  Louis  etc.  Ry.'  v.  Lemon,  83  Tex.  146,  18  S.  W. 
332,  continuous  use  of  defective  hand-cdr  known  to  be  so  is  contribu- 
tory negligence;  Texas  etc.  Ry.  v.  Conroy,  83  Tex.  217,  18  S.  W.  610, 
party  is  not  guilty  of  contributory  negligence  if  he  uses  ordinary  care. 
See  note,  49  L.  R.  A.  59. 

Master's  Representative  Whose  I>aty  It  Is  to  Do  No  Act  which  will 
imperil  servant's  safety  while  loading  cars  with  iron  may  render  com- 
pany liable  by  doing  anything  in  scope  of  powers  which  would  prevent 
servants  from  hearing  signals,  and  thus  cause  injury. 

Approved  in  Gulf  etc.  Ry.  v.  Schwabbe,  1  Tex.  Civ.  577,  21  S.  W. 
707,  party  ordered  by  foreman  to  couple  a  ear  with  road  engine  instead 
of  switch  engine  and  with  incompetent  engineer  assumes  the  risk; 
Fort  Worth  etc.  Ry.  v.  Peters,  7  Tex.  Civ.  82,  25  S.  W.  1078,  it  is  un- 
necessary to  charge  on  risks  assumed  in  service  when  employee  is 
injured  by  foreman  in  charge  of  hand-car  letting  run  at  a  dangerous 
speed;  San  Antonio  etc.  Ry.  v.  Weigers,  22  Tex.  Civ.  347,  54  S.  W.  911, 
a  charge  assuming  one  not  shown  by  evidence  to  be  the  representative 
of  the  principal  is  erroneous.  See  notes,  54  L.  R.  A.  78;  18  L.  R.  A. 
824. 

Distinguished  in  Weeks  v.  Scharer,  111  Fed.  33,  holding  notice  to 
shift  boss,  who  has  no  power  to  hire  and  discharge,  not  notice  to 
master. 

A  Charge  Assuming  That  One  not  Shown  to  be  the  representative 
would  bind  the  company  in  a  promise  to  remedy  the  extinction  of  an 
electric  light  not  furnished  or  controlled  by  defendant  was  erroneous. 

Approved  in  Taylor  etc.  Ry.  Co.  v.  Warner,  88  Tex.  647,  32  S.  W. 
870,  charge  correct  when  applied  to  crossings  of  railroad  on  public 
roads  is  misleading  when  given  in  action  for  injury  at  crossing  of  road 
not  public.  See  notes,  79  Am.  St.  Rep.  170;  119  Am.  St.  Rep.  439;  40 
L.  R.  A.  797. 

79  Tex.  631-632,  16  8.  W.  498,  ALLEN  ▼.  GALVESTON  CITY  BY. 

Negligence  in  Car-driver  is  Want  of  Such  Care  and  prudence  as  skill- 
ful, prudent  and  careful  car-drivers  observe  under  similar  circum- 
stances. 

Reaffirmed  in  Durnett  v.  Gulf  City  Ry.  (Tex.  Civ.),  37  S.  W.  338. 
See  note,  24  Am.  St.  Rep.  764. 

79  Tex.  633-638,  16  a  W.  478,  PACIFIC  MUT.  LIFE  INS.  CO.  V. 
WILLIAMS. 
Service  of  Foreign  Insarance  Company  by  delivery  of  citation  to  its 
resident  agent  will  support  default  judgment,  though  agent  has  not 
given  bond  or  not  been  formally  commissioned. 
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Approved  in  Union  etc.  Ins.  Co.  v.  Lipscomb  (Tex.  Civ.),  27  8.  W. 
309,  motion  to  set  aside  default  must  set  forth  that  on  trial  result 
would  be  different.     See  note,  23  L.  B.  A.  499. 

Beneficiary  Named  in  Policy  by  Assured  and  Insurer  may  maintain 
action  thereon,  regardless  of  his  interest  in  life  of  assured. 

Approved  in  Allison  v.  Phoenix  Ins.  Co.,  87  Tex.  596,  30  8.  W.  548, 
creditor  taking  fire  insurance  policy  as  security  on  destruction  of  prop- 
erty may  maintain  action  on  policy;  Mutual  etc.  Ins.  Co.  v.  Blodgett, 
8  Tex.  Civ.  49,  27  8.  W.  287,  court  will  treat  beneficiary  with  no  in- 
surable interest  as  a  trust  appointed  to  collect  for  those  entitled.  See 
notes,  25  Am.  St.  Bep.  123;  14  L.  B.  A.  (n.  s.)  1173;  25  L.  B.  A.  627. 

Fact  That  Beneficiary  Named  in  Policy  may  recover  thereon  regard- 
less of  interest  in  life  of  assured  does  not  cut  off  any  inquiry  between 
such  beneficiary  and  insured's  heirs. 

Approved  in  Goldbaum  v.  Blum,  79  Tex.  640,  15  8.  W.  565,  unless 
beneficiary  has  insurable  interest  the  contract  is  void  for  two  reasons: 
First,  that  there  is  an  interest  in  bringing  about  death  of  insured;  and 
second,  it  is  in  the  nature  of  a  wager;  Cheeves  v.  Anders,  87  Tex.  292, 
47  Am.  St.  Bep.  Ill,  28  8.  W.  275,  creditor  of  insured  can  only  have 
interest  to  amount  of  his  claim  and  remainder  goes  to  estate  of  in- 
sured. 

79  Tex.  638-641, 16  8.  W.  664,  aOLDBAUM  ▼.  BLUM. 

In  Order  to  Make  Valid  Contract  of  Insurance  upon  life  of  one  per- 
son for  benefit  of  another,  beneficiary  must  have  insurable  interest  in 
life  of  person  insured. 

Distinguished  in  Wilton  v.  New  York  Life  Ins.  Co.,  34  Tex.  Civ.  158, 

78  8.  W.  404,  niece  has  no  insurable  interest  in  life  of  uncle,  where  she 
has  simply  expectation  of  occasional  gift;  Fletcher  v.  Williams  (Tex. 
Civ.),  66  8.  W.  861,  one  not  having  an  insurable  interest  may  be  made 
legatee  of  proceeds  of  life  insurance  policy. 

Wkere  Debtor  Procnree  Insurance  on  His  Life  and  immediately  as- 
signs policy  to  creditor,  latter  can  claim  under  it  only  amount  of  debt, 
together  with  premiums  advanced,  and  costs  of  collection. 

Beaffirmed  in  Cheeves  v.  Anders,  87  Tex.  292,  47  Am.  St.  Bep.  110,  28 
8.  W.  275;  Andrews  v.  Union  Cent.  etc.  Ins.  Co.,  92  Tex.  586,  50  8.  W. 
573;  Macon  Exchange  Bank  v.  Loh,  104  Qa.  453,  31  8.  E.  462,  44  L. 
B.  A.  372.  Approved  in  Clarke  v.  Adam,  30  Tex.  Civ.  70,  69  8.  W. 
1018,  balance  of  policy  goes  to  original  beneficiary.  See  note,  25  L. 
B.  A.  630. 

79  Tez.  642-^3, 15  8.  W.  476,  SABINE  ETC.  BT.  ▼.  HANKS. 

Miscellaneous. — Sabine  etc.  By.  v.  Hanks,  2  Tex.  Civ.  307,  21  8.  W. 
948,  same  case  on  subsequent  appeal.    See  note,  25  L.  B.  A.  791. 

79  Tex.  64S-649,  16  8.  W.  477,  16  8.  W.  18,  TBINITT  ETO.  BT.  v. 
LANE. 

Where  Witness,  Wlio  lias  Testified  as  to  Manner  in  which  plaintiff 
was  injured,  admits  on  cross-examination  that  he  did  not  see  accident, 
and  that  he  merely  gives  opinion,  his  testimony  should  be  stricken  out 

Cited  in  30  Am.  St.  Bep.  38,  note. 

Verdict  Based  npon  Conflicting  Evidence  will  not  be  disturbed  on 
appeal. 

Distinguished  in  dissenting  opinion  in  Texas  etc.  By.  v.  Moore,  8 
Tex.  Civ.  299,  27  8.  W.  967,  majority  holding  submission  of  material 
issue  where  there  is  no  evidence  to  sustain  is  error. 
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Appellate  Court  must  Act  npon  Statement  of  Facts  as  it  is  found  in 
Tecord;  documents  inserted  bj  clerk  will  not  be  considered. 

Reaffirmed  in  Eikel  v.  Randolph,  6  Tex.  Civ.  424,  25  S.  W.  63. 

Plaintiff  Employed  by  Company  Operating  Trains  over  defendant 
company's  road  is  entitled  to  recover  against  latter  for  injuries  caused 
by  defective  tracks. 

Approved  in  Southern  Kansas  Ry.  Co.  v.  Sage  (Tex.  Civ.),  80  S.  W. 
1041,  and  Texas  etc.  Ry.  v.  Moore,  8  Tex.  Civ.  292,  27  S.  W.  963,  both 
reaffirming  mle;  Galveston  etc.  Ry.  v.  Daniels,  9  Tex.  Civ.  257,  28  S. 
W.  549,  employee  of  lessee  may  recover  from  lessor  for  injury  caused 
by  defective  roadbed;  Arrowsmith  v.  Nashville  etc.  R.  R.,  57  Fed.  171, 
a  railroad  which,  without  authority,  leases  its  track  is  liable  to  party 
injured  through  defective  track;  Watts  v.  Hart,  7  Wash.  186,  34  Pac. 
426,  master  must  furnish  employee  with  safe  appliances  to  avoid  lia- 
bility. See  notes,  23  Am.  St.  Rep.  327;  58  Am.  St.  Rep.  155;  66  L.  R. 
A.  143,  144;  46  L.  R.  A.  102;  44  L.  R.  A.  753;  37  L.  R.  A.  83,  84. 

Verdict  for  Twelve  Thousand  Dollars  for  Loss  of  Foot  held  not  so 
excessive  as  to  warrant  reversal. 

Approved  in  Galveston  etc.  R.  Co.  v.  Bohan  (Tex.  Civ.),  47  S.  W. 
1052,  verdict  of  fourteen  thousand  dollars  held  not  excessive;  Inter- 
national etc.  R.  R.  V.  Bonatz  (Tex.  Civ.),  48  S.  W.  769,  instance  where 
seven  thousand  dollars  verdict  held  not  excessive. 

Mandamns  Lies  to  Compel  Trial  Judge  to  complete  statement  of  facts. 

Reaffirmed  in  Osborne  v.  Prather,  83  Tex.  211,  18  S.  W.  614;  Yeiser 
V.  Burdett,  10  Tex.  Civ.  155,  29  S.  W.  912;  Strickland  v.  Willis  (Tex. 
Civ.),  42  S.  W.  579;  Maury  v.  Keller  (Tex.  Civ.),  53  S.  W.  60;  Guer- 
guin  V.  McGown  (Tex.  Civ.),  53  S.  W.  585;  Capps  v.  Russell,  25  Tex. 
Civ.  257,  60  S.  W.  994,  1  Tex.  Ct.  Rep.  579.  Approved  in  Middlehurst 
V.  Collins-Gnnther  Co.,  100  Tex.  353,  99  S.  W.  1027,  matter  not  review- 
able on  bill  of  exceptions  or  assignment  of  errors;  Anderson  v.  Walker, 
95  Tex.  597,  68  S.  W.  982,  arguendo. 

79  Tex.  649-66d»  16  a  W.  689,  CULF  ETC.  TEL.  CO.  ▼.  BICHABD80N. 

Mental  Suffering  Is  Element  of  Damages  in  suit  against  telegraph 
company  for  negligently  failing  to  deliver  message  summoning  physi- 
cian for  plaintiff's  sick  child. 

Approved  in  Western  Union  Tel.  Co.  v.  Cavin,  30  Tex.  Civ.  155,  70 
8.  W.  231,  Potts  V.  Western  Union  Tel.  Co.,  82  Tex.  547,  18  S.  W. 
605,  Womack  v.  Western  Union  Tel.  Co.  (Tex.  Civ.),  22  S.  W.  418, 
Western  Union  Tel.  Co.  v.  Linn  (Tex.  Civ.),  23  S.  W.  897,  Texas  Tel. 
etc.  Co.  V.  Seiders,  9  Tex.  Civ.  434,  29  S.  W.  259,  Western  Union  Tel. 
Co.  V.  Smith  (Tex.  Civ.),  30  S.  W.  941,  and  Western  Union  Tel.  Co.  v. 
Odom,  21  Tex.  Civ.  539,  52  S.  W.  633,  all  reaffirming  rule;  Missouri 
etc.  Ry.  Co.  v.  Lightfoot,  48  Tex.  Civ.  126,  106  S.  W.  398,  admitting 
evidence  that  plaintiff  was  frightened  as  result  of  ejection  from  train 
at  strange  place  on  dark  night;  Western  Union  Tel.  Co.  v.  Stephens, 
2  Tex.  Civ.  131,  21  S.  W.  148,  and  Western  Union  Tel.  Co.  v.  Beringer, 
84  Tex.  40,  19  S.  W.  336,  compensation  for  mental  anguish  may  be 
recovered;  Western  Union  Tel.  Co.  v.  Kendzora  (Tex.  Civ.;,  26  S.  W. 
245,  and  Southwestern  Tel.  etc.  Co.  v.  Dale  (Tex.  Civ.),  27  S.  W. 
1060,  husband  may  sue  telegraph  company  for  damages  sustained  by 
wife  for  failure  of  company  to  deliver  message;  Western  Union  Tel.  T" 
Co.  V.  Johnson,  9  Tex.  Civ.  50,  28  S.  W.  125,  proof  of  mental  anguish 
is  not  necessary  where  record  shows  such  facts  as  indicate  it.  See 
notes,  19  L.  R.  A.  (n.  s.)  503;  11  L.  R.  A.  (n.  s.)  499. 
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Distinguished  in  Western  Union  Tel.  Co.  v.  Womack,  9  Tex.  Civ. 
609,  29  S.  W.  933,  and  Western  Union  Tel.  Co.  v.  Kerr,  4  Tex.  Civ. 
286,  23  S.  W.  566,  party  cannot  recover  for  mental  anguish  from  tele- 
graph company  if  his  interest  was  unknown  to  company;  Pullman 
Palace  Car  Co.  v.  Trimble,  8  Tex.  Civ.  336,  28  S.  W.  96,  a  woman 
cannot  recover  for  mental  anguish  which  she  suffered  because  of 
fright  and  distress  of  a  child  carried  with  herself  beyond  a  station 
and  forced  to  walk  back;  Pacific  Express  Co.  v.  Black,  8  Tex.  Civ. 
366,  27  S.  W.  831,  because  express  company  failed  to  deliver  medicine 
for  wife,  husband's  mental  suffering  is  too  remotu  to  sustain  recov- 
ery. 

Disapproved  in  Chapman  v.  Western  Union  Tel.  Co.,  88  Ga.  764,  30 
Am.  St.  Rep.  184,  15  S.  E.  901,  7  L.  R.  A.  430,  a  brother  is  not  entitled 
to  recover  for  mental  suffering  caused  by  the  failure  of  the  company 
to  deliver  a  message;  Butner  v.  Western  etc.  Tel.  Co.,  2  Okla.  238, 
37  Pac.  1088,  damages  for  mental  suffering  for  failure  of  company  to 
deliver  message  announcing  death  of  a  relative  cannot  be  recovered. 

Miscellaneous. — Miscited  in  Maury  v.  Keller  (Tex.  Civ.),  53  S.  W. 
60,  Osborne  v.  Prather,  83  Tex.  211,  18  S.  W.  614,  and  Guerguin  v. 
McGown  (Tex.  Civ.),  53  S.  W.  585,  all  referring  to  preceding  case. 
See  notes  in  24  Am.  St.  Rep.  308;  27  Am.  St.  Rep.  918. 

79  Tex.  656-664,  15  S.  W.  638,  BUSBT  v.  BUSH. 

Where  Description  In  Vendor's  Uen  Notes  is  general,  plaintiff  may 
testify  as  to  identity  of  land  described  in  petition  with  that  in  notes. 

Reaffirmed  in  Wright  v.  Campbell,  82  Tex.  391,  18  S.  W.  707. 

Suit  on  Vendor's  Uen  Kotes  cannot  be  Regarded  as  suit  on  contract 
to  sell  land. 

Approved  in  Willard  v.  Cleveland,  14  Tex.  Civ.  559,  38  S.  W.  223, 
when  vendor's  lien  note  is  general,  deed  is  best  evidence  of  descrip- 
tion of  land,  and  a  witness  cannot  testify  to  identity  of  land  until 
deed  is  accounted  for. 

79  Tez.  664-670,  15  8.  W.  635,  BXJSSEIiL  v.  NALL. 
Motion  for  Kew  Trial  on  Ground  of  Newly  Discovered  Testimony 

must  show  from  whom  information  as  to  such  testimony  came,  must 
be  accompanied  by  affidavit  of  witness,  and  must  show  why  evidence 
was  not  discovered  earlier. 

Approved  in  Hodges  v.  Ross,  6  Tex.  Civ.  441,  25  S.  W.  977,  re- 
affirming rule;  Cadwallader  v.  Lovece,  10  Tex.  Civ.  6,  29  S.  W.  668, 
motion  for  new  trial  must  be  accompanied  by  affidavit  of  proposed 
witness. 

Party's  Pleadings  Need  not  Allege  his  evidence. 
Approved  in  Mitchell  v.  Western  Union  Tel.  Co.,  5  Tex.'  Civ.  531, 
24  S.  W.  552,  simple  allegation  of  fact  is  sufficient. 

Where  Conrt  has  Ezduded  Testimony  upon  Objection,  it  is  not 

necessary  to  notify  jury  to  disregard  such  testimony,  unless  specially 
requested  to  do  so. 

Reaffirmed  in  Jones  v.  Reus,  5  Tex.  Civ.  635,  24  S.  W.  677, 

79  Tex.  675-678,  15  8.  W.  697,  SOUTHERN  PAC.  BY.  ▼.  AYLWABD. 
Railroad  Company  is  Bonnd  Only  to  Use  Reasonable  Care  and  dili- 
gence in  keeping  road  in  repair,  and  is  not  bound  in  every  event  for 
its  being  in  safe  condition. 


171  NOTES  ON  TEXAS  REPORTS.        79  Tex.  685-691 

Approved  in  San  Antonio  etc.  Ry.  v.  Watzlavzick  (Tex.  Civ.),  2S 
S.  W.  117,  a  charge  imposing  greater  care  than  required  hy  law  is 
erroneous. 

Railway  Employee  Does  not  so  Assoma  Risks  incident  to  employ- 
ment as  to  absolve  company  from  liability  for  injury  caused  by  its 
want  of  reasonable  care  and  diligence  in  keeping  track  in  repair. 

Reaffirmed  in  St.  Louis  etc.  Ry.  v.  McClain,  80  Tex.  96,  15  S.  W. 
792;  Bonner  v.  Whitcomb,  80  Tex.  183,  15  S.  W.  901;  Gulf  etc.  Ry.  v. 
Hahl  (Tex.  Civ.),  29  S.  W.  1132.     See  note,  23  Am.  St.  Rep.  326. 

Railway  Employee  not  Oliarged  With  Duty  of  inspecting  roadbed 
may  assume  that  company  will  faithfully  perform  its  duty  in  keeping 
it  in  repair. 

Approved  in  Fort  Worth  etc.  Ry.  v.  Wilson,  3  Tex.  Civ.  587,  24 
S.  W.  688,  and  San  Antonio  etc.  Ry.  v.  Brooking  (Tex.  Civ.),  51  S. 
W.  539,  reaffirming  rule;  St.  Louis  etc.  Ry.  v.  McClain,  80  Tex.  98,  15 
8.  W.  793,  if  defect  could  not  have  been  discovered  by  ordinary  care 
and  diligence,  employee  cannot  recover. 

Laborer  Injured  Wbile  Going  to  His  Work  on  Hand-car  is  not  fel- 
Ibw-servant  of  employee  whose  duty  it  is  to  inspect  and  keep  track 
in  repair. 

Approved  in  Southern  Pac,  Ry.  v.  Markey  (Tex.  Sup.),  19  S.  W. 
393,  laborer  injured  by  falling  over  timber  alongside  of  a  switch  may 
recover. 

Wbole  Charge  Should  be  Oonsidered  in  Determining  its  correctness. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Morrison,  46  Tex.  Civ.  189, 
102  S.  W.  145,  applying  rule  in  action  for  injuries  to  passenger  to 
instruction  on  negligence. 

79  Tex.  685-691,  15  S.  W.  694,  KEW  YOBE  ETC.  BY.  ▼.  GALLAHEB. 

To  Create  TJnjost  Discriminatioai  in  Freight  Charges,  it  is  neces- 
sary only  that  quantities  shall  be  "like,"  not  that  they  shall  be  same. 

Cited  in  note,  34  Am.  St.  Rep.  5^4. 

Improper  Admission  of  Secondary  Evidence  is  not  ground  for  re- 
versal where  fact  sought  to  be  proved  was  established  fully  by  other 
evidence. 

Reaffirmed  in  Chicago  etc.  Ry.  v.  Porterfield,  92  Tex.  444,  49  S.  W. 
362;  Galveston  etc.  Ry.  v.  Bowman  (Tex.  Civ.),  25  S.  W.  141. 

Where  Writing  was  Objected  to  Generally,  if  any  part  was  relevant 
whole  was  properly  admitted. 

Approved  in  Hoodless  v.  Jernigan,  46  Fla.  219,  220,  35  So.  659, 
reaffirming  rule. 

A  Verdict  in  Favor  of  One  Party  is  Always  Against  the  Other,  and 
it  is  unusual  to  name  the  party  against  whom  the  verdict  is  found. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Holjrfield  (Tex.  Civ.),  70  8. 
W.  222,  reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  Lightfoot,  48  Tex. 
Civ.  127,  106  S.  W.  399,  in  action  by  two  plaintiffs  against  two  rail- 
roads, verdict  in  favor  of  one  plaintiff  and  in  favor  of  "defendant" 
against  the  other  plaintiff,  is  construed  as  in  favor  of  first  plaintiff 
against  both  defendants  and  in  favor  of  both  defendants  against 
second  plaintiff;  Galveston  etc.  Ry.  Co.  v.  Hubbard  (Tex.  Civ.),  70 
S.  W.  113,  upholding  verdict  against  railway  designating  it  by  its 
initials;  Lawson  v.  Robinson,  68  Kan.  741,  75  Pac.  1013,  silence  of 
verdict  as  to  one  defendant  equivalent  to  verdict  in  his  favor. 
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80  Tex.  1-22,  26  Am.  St.  Bep.  705,  IS  &.  W.  655,  McILHENNT  ▼.  BINZ. 

Whether  Corporation  can  have  Beceiver  Appointed  to  take  charge 
of  its  property  upon  its  own  application,  quaere;  if  so,  it  seems  that 
directors  would  be  proper  parties  to  institute  proceedings. 

Approved  in  Steele  Lumber  Go.  v.  Laurens  Lumber  Co.,  98  Ga.  346, 
24  8.  E.  762,  a  corporation  cannot  on  its  own  petition  maintain  an 
action  to  marshal  its  assets.    See  valuable  note,  72  Am.  St.  Bep.  49,  89. 

Court  Decreeing  Sale  of  Insolvent  Corporation's  Property  may  pro- 
vide that  proceeds,  after  paying  expenses  of  receivership,  costs  of  court 
and  foreclosure  of  second  mortgage,  should  be  paid  on  first  mortgage 
bond. 

Approved  in  Pickett  v.  Abney,  84  Tex.  647,  19  S.  W.  859,  omitted 
minutes  of  a  corporation  may  be  proven  by  other  testimony. 

Expenses  of  Operating  Bailway  While  in  Hands  of  receiver  should 
be  first  charge  upon  its  funds,  and  should  be  awarded  priority  of  pay- 
ment. 

Approved  in  Missouri  etc.  By.  Co.  v.  Lacy,  13  Tex.  Civ.  397,  35  S.  W. 
507,  holding  purchasers  are  liable  for  judgment  recovered  against  re- 
ceiver to  extent  of  expenditures  for  betterments  by  receiver;  Ellis  v. 
Vernon  Ice  etc.  Co.,  86  Tex.  Ill,  23  S.  W.  859,  receiver  of  railroad 
may  create  debt  and  make  it  a  charge  on  the  corpus  of  the  estate. 
See  notes,  54  Am.  St.  Bep.  412,  416;  2  L.  B.  A.  (n.  s.)  1067. 

Distinguished  in  Waters-Pierce  Oil  Co.  v.  United  States  etc.  Trust 
Co.,  44  Tex.  Civ.  402,  99  8.  W.  213,  claims  for  supplies  furnished  rail- 
road for  operation  and  maintenance  before  appointment  of  receiver 
are  not  given  priority,  on  foreclosure  sale,  over  mortgage  debt. 

Creditors  Who  have  Fnml^ed  Labor  and  Materials  in  construction 
or  improvement  of  road,  prior  to  appointment  of  receiver,  are  entitled 
to  priority  of  pa3rment  from  net  income. 

Approved  in  Ellis  v.  Vernon  Ice  etc.  Co.,  4  Tex.  Civ.  70,  23  8.  W.  858, 
reaffirming  rule;  Sullivan  v.  Texas  etc.  Coal  Co.,  94  Tex.  544,  546,  63 
S.  W.  308,  309,  2  Tex.  Ct.  Bep.  754,  755,  mechanic's  lien  for  improve- 
ments contemplated  by  mortgagor  prior  to  execution  of  mortgage,  but 
which  were  not  contracted  for  until  subsequently,  has  no  priority  over 
mortgage.     See  note,  54  Am.  St.  Bep.  409. 
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Bight  of  Creditors  Having  Eqnita'ble  Claim  upon  net  earnings  of 
insolvent  railway  which  have  been  diverted  does  not  depend  upon  con- 
sent of  any  party. 

Approved  in  Giles  v.  Stanton  (Tex.  Civ.),  24  S.  W.  561,  mortgagee 
has  no  lien  on  earnings  as  against  unsecured  creditors  until  he  takes 
possession.     See  note,  54  Am.  St.  Rep.  431. 

Sight  of  Claimants  to  Statutory  Lien  for  Labor  performed  in  con- 
struction, operation,  and  maintenance  of  railroad  within  twelve  months 
prior  to  appointment  of  receiver,  is  not  defeated  by  fact  that  claims 
did  not  accrue  within  six  months  prior  to  appointment. 

Cited  in  notes,  54  Am.  St.  Rep.  413,  414,  419,  423. 

Distinguished  in  Waters-Pierce  Oil  Co.  v.  United  States  etc.  Trust 
Co.,  44  Tex.  Civ.  403,  99  S.  W.  213,  claims  for  supplies  furnished  rail- 
road for  operation  and  maintenance  prior  to  receivership  are  not 
given  priority,  on  foreclosure  sale,  over  mortgage  debt. 

Authority  of  Attorney  Who  Signed  and  Filed  Pleading  in  cause 
cannot  be  first  disputed  on  appeal. 

See  note,  126  Am.  St.  Rep.  46. 

Petition  Alleging  Cause  of  Action  in  plaintiffs  as  heirs  -of  husband 
cannot  be  amended  to  show  cause  of  action  as  heirs  of  wife. 

Approved  in  Woodward  v.  Northern  Pacific  Ry.  Co.,  16  N.  D.  41, 
111  N.  W.  628,  refusing  to  permit  amendment  setting  up  assignment 
of  cause  of  action. 

Miscellaneous. — Gerhard  Hardware  Co.  v.  Texas  etc.  Cotton-Press 
Co.  (Tex.  Civ.),  26  S.  W.  168,  cited  to  effect  that  defendant  confess- 
ing jurisdiction  it  is  not  waived  by  plaintiff's  contesting  plea. 

80  Tex.  23-S9,  15  &  W.  208,  LIKCH  ▼.  PABIS  LTJMBEB  ETC.  ELE- 
VATOR CO. 

Substantial  Compliance  With  Specifications  in  building  contract 
warrants  recovery  thereon. 

Approved  in  Bradford  v.  Whitcomb,  11  Tex.  Civ.  222,  32  S.  W. 
572,  Johnson  v.  White  (Tex.  Civ.),  27  S.  W.  177,  Jennings  v.  Wilier 
(Tex.  Civ.),  32  S.  W.  27,  Keeler  v.  Herr,  157  HI.  60,  41  N.  E.  751,  and 
Line  v.  Mason,  67  Mo.  Ap.  24,  all  reaffirming  rule.  See  notes,  30 
Am.  St.  Rep.  616,  617. 

Distinguished  in  Sipley  v.  Stickney,  190  Mass.  47,  112  Am.  St.  Rep. 
309,  76  N.  E.  227,  5  L.  R.  A.  (n.  s.)  469,  willful  failure  of  farm 
manager  to  return  accurate  statements  of  expenses,  though  not  of 
essence  of  contract,  bars  recovery  for  services. 

Arbitrary  Eefusal  of  Architect's  Certificate  cannot  defeat  con- 
tractor's right  to  recover.' 

Approved  in  Mills  v.  Paul  (Tex.  Civ.),  30  S.  W.  561,  reaflJrming 
rule;  Wright  v.  Meyer  (Tex.  Civ.),  25  S.  W.  1125,  architect  being 
present  when  material  was  put  in  and  knowing  its  character  cannot 
reverse  it  thereafter;  Ashland  Lime  etc.  Co.  t.  Shores,  105  Wis. 
129,  81  N.  W.  138,  after  reasonable  lapse  of  time  given  for  inspection 
and  approval  by  architect,  defects  will  be  considered  waived.  See 
note,  56  Am.  St.  Rep.  313. 

80  Tex.  39-43,  15  S.  W.  595,  EABLE  v.  MABX. 

Parol  Evidence  of  Contemporaneous  Agreement  is  inadmissible  to 
vary  or  contradict  terms  of  written  contract. 

See  note,  17  L.  R.  A.  273. 


175  NOTES  ON  TEXAS  BEPOBTS.  80  Tex.  43-59 

80  Tex.  43-45,  15  8.  W.  588,  FAIBES  ▼.  SAN  ANTONIO  ETC.  BY. 

Deed  to  Bailroad  of  Land  for  Bight  of  Way,  made  after  construc- 
tion, does  not  necessarily  discharge  demand  for  damages  resulting 
from  eonstmction. 

Approved  in  San  Antonio  etc.  By.  v.  Faires  (Tex.  Civ.),  26  8.  W. 
82,  a  sidetrack  constructed  on  a  right  of  way  deeded  to  a  railroad 
.is  not  an  additional  burden. 

80  Tex.  45-56,  15  8.  W.  590,  WEEMS  ▼.  lOlSTEBSON. 

County  Conrts  have  General  Jurisdiction  in  all  matters  relating  to 
administration  of  estates  of  deceased  persons  and  minors. 

Approved  in  Hines  v.  Givens,  29  Tex.  Civ.  519,  68  S.  W.  296, 
order  approving  new  bond  of  survivor  of  community  not  collaterally 
impeachable;  Corley  v.  Anderson,  5  Tex.  Civ.  221,  23  S.  W.  843, 
judgments  and  orders  of  county  courts  on  collateral  attack  supported 
by  presumptions. 

Judgment  of  Oourt  of  General  Jurisdiction  cannot  be  collaterally  at- 
tacked unless  record  shows  want  of  jurisdiction. 

Approved  in  Bouldin  v.  Miller,  87  Tex.  366,  28  S.  W.  941,  Dickson  v. 
Moore,  9  Tex.  Civ.  520,  30  S.  W.  80,  Lynch  v.  Munson  (Tex.  Civ.),  59 
S.  W.  604,  1  Tex.  Ct.  Bep.  634,  and  Loyd  v.  Waller,  74  Fed.  606,  all  re- 
aflSrming  rule;  Williams  v.  Pollard  (Tex.  Civ.),  28  S.  W.  1022,  order  of 
court  is  conclusive  until  set  aside.    See  note,  27  Am.  St.  Bep.  85S. 

Order  of  Sale  of  Ward's  Property  Stating  Necessity  therefor  raises 
presumption  that  application  showing  necessity  was  seasonably  filed. 

Approved  in  Briggs  v.  Grantham  (Tex.  Civ.),  41  S.  W.  411,  reaffirm- 
\vg  rule;  TafBnder  v.  Merrell,  95  Tex.  101,  93  Am.  St.  Bep.  814,  65  S. 
W.  179,  guardian's  sale  not  invalid  where  order  did  not  show  it  to  be 
for  improper  purpose;  Berryman  v.  Biddle,  48  Tex.  Civ.  627,  107  S.  W. 
n23,  on  collateral  attack  on  probate  proceedings  at  special  term  it  will 
be  presumed  that  requisite  notice  by  advertisement  given;  Kendrick  v. 
Wheeler,  85  Tex.  252,  20  S.  W.  46,  failure  to  give  notice  of  sale  for 
required  length  of  time  does  not  render  sale  void;  Williams  v.  Pollard 
(Tex.  Civ.),  28  S.  W.  1021,  it  will  be  presumed  that  court  heard  testi- 
mony to  warrant  sale  of  land  by  guardian. 

Lapse  of  Thirty  Years  After  Sale  and  Nineteen  Years  after  ward's 
marriage  before  attempt  to  rescind  sale  by  guardian  bars  action  there- 
for, and  presumption  of  payment  arises. 

Approved  in  Holland  v.  Nance,  102  Tex.  186,  114  S.  W.  349,  holding 
evidence  sufficient  to  sustain  finding  that  purchaser  of  land  from  heirs 
had  no  notice  of  title  acquired  by  prior  administrator's  sale,  and  that  he 
paid  purchase  money  when  he  bought  land;  Shotwell  v.  McCardell,  19 
Tex.  Civ.  176,  47  S.  W.  40,  failure  to  enforce  vendor's  lien  for  a  great 
period  of  time  does  not  raise  an  absolute  presumption  of  payment  of 
debt. 

Distinguished  in  Crow  v.  Fiddler,  3  Tex.  Civ.  581,  23  S.  W.  19,  where 
estate  has  received  benefits,  void  execution  sale'  cannot  sustain  a  su- 
perior title;  Morris  v.  Duncan  (Tex.  Civ.),  25  S.  W.  48,  after  lapse  of 
twenty-nine  years  parties  cannot  recover  land  because  note  given  for 
purchase  price  has  not  been  paid. 

80  Tez.  56-59,  15  8.  W.  587,  BAUGH  t.  TEXAS  ETC.  BY. 

Damages  for  Nuisance  Created  by  Construction  of  works  in  their 
nature  permanent,  and  not  subject  to  abatement,  may  be  recovered  in 
an  action,  and  are  measured  by  depreciation  in  value  of  property. 
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ReaflSrmed  in  Cleveland  etc.  By.  v.  King,  23  Ind.  Ap.  577,  55  N.  E. 
876.  Distinguished  in  Denison  etc.  B7.  v.  O'Maley  (Tex.  Civ.),  45  S. 
W.  228,  where  stock-pens  are  permanent  in  character  measnre  of  dam- 
ages is  difference  in  value  of  property  with  and  without  the  annoy- 
ances. 

Where  Nuiaance  is  of  Temporary  Character  only  such  damages  as 
have  accrued  up  to  time  of  trial  of  action  can  be  recovered. 

Approved  in  San  Antonio  etc.  By.  v.  Limburger,  88  Tex.  87,  53  Am. 
St.  Rep.  737,  30  S.  W.  536,  reaffirming  rule;  Cane  Belt  B.  Co.  v.  Bidge- 
way,  38  Tex.  Civ.  112,  85  S.  W.  497,  damage  for  maintenance  of  tem- 
porary ditch  in  street  diminished  rental  value  of  property  while  ditch 
remained;  San  Antonio  v.  Mackey,  14  Tex.  Civ.  214,  36  S.  W.  761, 
using  a  city  lot  for  dumping  ground  is  only  temporary  nuisance;  Hoek- 
aday  v.  Wortham,  22  Tex.  Civ.  423,  54  S.  W.  1096,  barn  and  barnyard 
used  as  breeding  place  is  a  nuisance  when  it  materially  interferes  with 
adjacent  residents,  and  damages  for  temporary  nuisance  and  injunction 
will  lie. 

Distinguished  in  Daniel  v.  Fort  Worth  etc.  By.  Co.,  96  Tex.  329,  72 
S.  W.  580,  reversing  69  S.  W.  199,  recovery  may  be  had  both  for  de- 
preciation in  value  of  property  and  for  physical  discomfort  caused  by 
nuisance. 

80  Tex.  59-61,  16  8.  W.  588,  GALVESTON  ETC.  BY.  ▼.  BYON. 

As  Matter  of  Fact,  at  Leasts  It  is  Negligence  for  One  to  go  upon 
railway  track  and  stand  there  until  struck  by  locomotive. 

Approved  in  Gulf  etc.  By.  Co.  v.  Matthews,  32  Tex.  Civ.  145,  73  S. 
W.  418,  to  lie  on  railroad  track  ig  contributory  negligence;  Southern 
Pac.  Co.  V.  Winton,  27  Tex.  Civ.  514,  66  S.  W.  483,  verdict  will  be 
directed  only  when  undisputed  testimony  admits  of  only  one  hypothesis; 
Floras  v.  Atchison  etc.  By.  Co.,  24  Tex.  Civ.  331,  66  S.  W.  711,  where 
undisputed  evidence  fails  to  show  negligence  on  part  of  defendant, 
court  should  direct  verdict  for  defendant;  Gulf  etc.  By.  v.  Pendry,  87 
Tex.  557,  47  Am.  St.  Bep.  127,  29  S.  W.  1039,  it  is  error  to  charge,  as 
matter  of  law,  that  it  is  negligence  if  employee  of  street  railroad  did 
not  keep  lookout  for  cars  which  might  be  approaching  crossing;  Haass 
V.  Galveston  etc.  By.,  24  Tex.  Civ.  136,  57  S.  W.  856,  and  Sanches  v. 
San  Antonio  etc.  By.,  88  Tex.  119,  30  S.  W.  431,  where  only  negligence 
can  be  inferred  from  the  evidence,  it  becomes  question  of  law;  Gulf 
etc.  By.  V.  Abendroth  (Tex.  Civ.),  55  S.  W.  1122,  instance  where  party 
was  guilty  of  contributory  negligence.    See  note,  15  L.  B.  A.  333. 

Distinguished  in  San  Antonio  Traction  Co.  v.  Haines,  45  Tex.  Civ. 
294,  100  S.  W.  790,  holding  plaintiff  in  suit  for  personal  injuries  sus- 
tained while  crossing  street-car  track  not  contributorily  negligent  as 
matter  of  law,  in  crossing  in  front  of  street-car. 

Fact  That  Person  Killed  by  Train  was  Deaf  made  it  all  the  more 
negligent  to  stand  upon  railway  track  without  exercising  sight  to  avoid 
danger.  . 

Approved  in  Aldrich  v.  St.  Louis  Transit  Co.,  101  Mo.  Ap.  88,  74 
S.  W.  144,  reaffirming  rule;  Ft.  Worth  etc.  By.  Co.  v.  Wyatt,  35  Tex. 
Civ.  120,  79  S.  W.  350,  man  blind  in  right  eye  did  not  look  around  on 
right  side;  San  Antonio  etc.  By.  v.  Vaughn,  5  Tex.  Civ.  200,  23  S.  W. 
748,  contributory  negligence  in  going  upon  tracks  of  company  will 
absolve  company  of  liability;  Blankenship  v.  Galveston  etc.  By.,  15 
Tex.  Civ.  86,  38  S.  W.  217,  person  going  to  sleep  on  railroad  track  is 
guilty  of  contributory  negligence;  Florida  etc.  B.  B.  v.  Williams,  37 
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Fla.  420,  SO  So.  563,  it  is  gross  negligence  for  blind  man  to  expose  him- 
self about  railroad  depot. 

80  T«x.  62-69,  15  S.  W.  633,  GALVESTON  EXHIBITION  ASSN.  ▼. 
PEBKIN& 

Ubder  Texas  Statutes  No  Person  Other  Than  Owner  or  proprietor,  his 
agent,  trustee,  contractor  or  contractors,  can  make  contracts  fixing 
liens  on  lands,  houses,  buildings,  fixtures,  or  improvements. 

Approved  in  Penfield  v.  Harris,  7  Tex.  Civ.  663,  27  S.  W.  764,  Nichol- 
stone  etc.  Co.  v.  Smalley,  21  Tex.  Civ.  212,  51  S.  W.  528,  Mills  v.  PauV 
(Tex.  Civ.),  30  S.  W.  562,  subcontractor  cannot  aflSx  a  lien;  Fabir  v. 
Mnir,  27  Tex.  Civ.  32,  64  S.  W.  941,  3  Tex.  Ct.  Rep.  202,  where  building 
is  erected  under  contract  of  one  in  possession  under  contract  of  sale, 
mere  acquiescence  of  owner  does  not  fix  lien  by  "contract." 

One  in  Possession  of  Land  Under  Written  Contract  to  purchase  can- 
not fix  lien  either  on  land  or  improvements. 

Approved  in  Faber  v.  Muir,  27  Tex.  Civ.  31,  64  S.  W.  940,  3  Tex. 
Ct.  Bep.  201,  reaffirming  rule;  Smith  v.  Huckaby,  4  Tex.  Civ.  80,  23  S. 
W.  398,  party  in  possession  under  parol  contract  of  purchase  cannot 
create  a  lien.    See  notes,  23  L.  B.  A.  (n.  s.)  608;  62  L.  B.  A.  380. 

80  Tez.  60-71,  15  8.  W.  589,  GALVESTON  ▼.  SBHTH. 

Plaintiff  in  Salt  Against  City  for  Injuries  caused  by  defective  side- 
walk must  show  that  city  had  notice  of  defects. 

Cited  in  notes,  26  Am.  St.  Bep.  223;  30  Am.  St.  Bep.  525;  103  Am. 
St.  Bep.  281;  20  L.  B.  A.  (n.  s.)  689. 

80  Tex.  71-73,  15  &  W.  704,  EBIE  TELEGBAPH  ETC.  CO.  ▼.  EEN- 


Owner  of  Property  cannot  Becorer  from  telegraph  company  ex- 
emplary damages  for  tearing  up  sidewalk  and  cutting  hole  in  awning, 
where  such  work  was  done  without  plaintifTs  objection  and  with  city 
engineer's  consent. 

Cited  in  59  Am.  St.  Bep.  609,  note. 

Intentional  Doing  of  Wrongful  Act  is  ordinarily  malicious;  but  ex- 
emplary damages  should  not  be  awarded,  where  there  was  no  inten- 
tion to  invade  any  right. 

Cited  in  Southwestern  Tel.  etc.  Co.  v.  Branham  (Tex.  Civ.),  79  S. 
W.  949,  awarding  damages  for  trespassing  on  land  and  removing  from 
trees  thereon  branches  which  projected  over  sidewalk.  See  note,  28 
Am.  St.  Bep.  -879. 

80  Tez.  73-84,  15  B.  W.  556,  GULF  ETC.  BY.  ▼.  HABBIETT. 

Where  Plaintiff  Accepts  Defendant's  Promise  in  satisfaction,  if  prom- 
iae  be  not  performed,  his  only  remedy  is  for  breach;  but  where  he 
agrees  to  accept  performance  of  promise  in  satisfaction,  there  can  be 
no  satisfaction  without  performance. 

Approved  in  Thurmond  v.  Bank  of  Georgia  (Tex.  Civ.),  27  S.  W. 
318,  and  Southern  Nat.  Bank  v.  Curtis  (Tex.  Civ.),  36  S.  W.  914,  both 
reaffirming  rule;  Gulf  etc.  By.  Co.  v.  Minter,  38  Tex.  Civ.  11,  12,  85  S. 
W.  478,  479,  where  plaintiff  executed  release  on  consideration  that  de- 
fendant pay  him  for  lost  time;  Wettermark  v.  Burton,  30  Tex.  Civ. 
511,  70  S.  W.  1030,  holding  promissory  notes  superseded  by  new  agree- 
ment; Jennings  v.  Fort  Worth,  7  Tex.  Civ.  331,  26  S.  W.  928,  where 
plaintiff  agrees  to. accept  his  medical  bill  and  salary  while  ill  in  satis- 
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faction  of  injuries  received,  it  is  a  bar  to  action  for  dnmages;  Burke  v. 
Purifoy,  21  Tex.  Civ.  207,  50  S.  W.  1029,  where  contractors  agree  to 
build  a  house  which  before  completion  is  destroyed,  and  insurance  is 
made  a  fund  for  second  contract,  he  can  only  look  to  the  fund  and  not 
to  reserve  under  original  contract;  Weatherford  etc.  By.  v.  Wood  (Tex. 
Civ.),  29  S.  W.  412,  an  agreement  to  pay  a  sum  of  money  and  issuance 
of  an  annual  pass  is  a  satisfaction.  See  notes,  100  Am.  St.  Bep.  417, 
438;  12  L.  B.  A.  (n.  s.)  1135. 

Distinguished  in  Johnson  v.  Portwood,  89  Tex.  238,  34  S.  W.  788, 
arguendo. 

Chaxge  WMcli,  Althougli  Correct  In  Main,  is  so  intricate  and  involved 
as  to  mislead  jury,  is  improper. 

Approved  in  Texas  etc.  By.  v.  Beich,  15  Tex.  Civ.  15,  38  S.  W.  258, 
and  Cordill  v.  Moore,  17  Tex.  Civ.  219,  43  S.  W.  300,  both  reaffirming 
rule;  Willis  v.  Chowning,  90  Tex.  625,  59  Am.  St.  Bep.  849,  40  S.  W. 
398,  a  charge  requiring  proof  to  "satisfaction"  of  jury  is  too  high 
degree  of  proof,  and  is  erroneous;  Paris  etc.  By.  v.  Nesbitt,  11  Tex.  Civ. 
610,  33  S.  W.  281,  where  evidence  is  conflicting,  court  should  not  charge 
on  burden  of  proof;  Chisum  v.  Chesnutt  (Tex.  Civ.),  36  S.  W.  760,  a 
charge  which  was  argumentative  in  character  is  erroneous;  Hurst  v. 
State,  40  Tex.  Cr.  387,  50  S.  W.  720,  a  charge  that  insanity  be  clearly 
proven  is  error,  as  "clearly  proven"  means  beyond  a  reasonable  doubt. 
See  note,  29  Am.  St.  Bep.  750. 

Custom  of  Bailroad  to  Send  Out  Water  Trains  without  conductor  is 
legal  evidence  for  jury  ui>on  question  of  negligence,  but  is  not  con- 
clusive. 

Approved  in  St.  Louis  etc.  By.  Co.  t.  Brisco,  100  Tex.  358,  99  S.  W. 
1022,  admitting  evidence  of  custom  as  to  manner  of  placing  hand-car 
on  track;  Galveston  etc.  By.  Co.  v.  Pendleton,  30  Tex.  Civ.  436,  70  S. 
W.  999,  custom  to  make  flying-switch  on  dark  night  without  warning 
might  be  considered;  St.  Louis  etc.  By.  v.  Nelson,  20  Tex.  Civ.  540,  49 
S.  W.  713,  rules  of  three  railroad  companies  regarding  bells  and  signals 
do  not  afford  proof  of  a  general  custom  to  determine  issue  of  negli- 
gence of  another  company;  Texas  etc.  By.  v.  Beed  (Tex.  Civ.),  32  S. 
W.  123,  it  is  proper  to  admit  evidence  of  custom  to  prove  duties  of 
yardmaster  in  suit  for  damages  based  upon  negligence;  Barnes  v. 
Zettlemoyer,  25  Tex.  Civ.  470,  62  S.  W.  Ill,  2  Tex.  Ct.  Bep.  322,  in 
action  for  damage  caused  by  dynamite  explosion  it  is  proper  to  show 
custom  of  other  hardware  stores  in  use  of  dynamite;  International  etc. 
B.  B.  Co.  V.  Johnson,  23  Tex.  Civ.  187,  55  S.  W.  788,  arguendo. 

To  Becover  for  Future  Consequences  of  Bodily  Injuries,  it  is  neces- 
sary to  prove  only  a  reasonable  probability  of  their  occurrence. 

Approved  in  Central  Texas  etc.  By.  Co.  v.  Gibson  (Tex.  Civ.),  83  S. 
W.  867,  and  Industrial  Lumber  Co.  v.  Bivens,  47  Tex.  Civ.  402,  105 
S.  W.  834,  both  following  rule;  Galveston  etc.  By.  Co.  v.  Powers,  101 
Tex.  164,  105  S.  W.  493,  in  action  for  injuries  to  servant,  question  to 
expert  witness  as  to  possibility  of  epilepsy  resulting  from  injury  is 
improper;  St.  Louis  etc.  By.  Co.  v.  Hawkins,  49  Tex.  Civ.  555,  108  S. 
W.  741,  applying  rule  in  action  for  injuries  where  plaintiff's  leg  short- 
ened and  left  hip  permanently  injured;  Beaumont  Traction  Co.  v. 
Edge,  46  Tex.  Civ.  449,  102  S.  W.  746,  in  personal  injury  action,  in- 
struction to  assess  plaintiff's  damages  at  such  sum  as,  if  paid  now,  will 
compensate  him  for  injury,  and  then  enumerating  elements  of  damages 
is  proper;  Galveston  etc.  By.  Co.  v.  Paschall,  41  Tex.  Civ.  363,  92  S. 
W.  448,  distinction  between  "probably"  and  "reasonably  probable" 
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immaterial;  Cameron  Mill  etc.  Co.  v.  Anderson,  34  Tex.  Civ.  109,  78 
S,  W,  11,  charge  that  plaintiff  could  only  recover  for  such  con&e- 
qaences  as  by  a  preponderance  of  evidence  appeared  reasonably  cer- 
tain to  ensue,  rightly  refused. 

Distinguished  in  Lentz  v.  City  of  Dallas,  96  Tex.  267,  72  S.  W.  62, 
where  evidence  was  admitted  of  results  of  injuries  not  reasonably  to 
be  anticipated. 

namtUTs  Medical  Bills  are  Admissible  with  evidence  that  charges 
were  reasonable,  upon  question  of  damages  for  injury. 

Approved  in  Bedford  v.  Woody,  233  Ind.  Ap.  404,  55  N.  E.  499,  and 
Wheeler  v.  Tyler  etc.  Ry.,  91  Tex.  361,  43  S.  W.  877,  amount  of  medi- 
cal bill  cannot  be  substituted  unless  it  is  shown  it  was  a  reasonable 
compensation  for  such  se.*- vices. 

Charge  as  to  Matters  not  in  Svldence  given  at  request  of  pre- 
vailing party  is  rev.»fsiible  error,  where  it  is  calculated  to  prejudice 
jury. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Avery  (Tex.  Civ.),  33  S.  W.  705, 
and  Texas  etc.  Ry.  v.  Berchfield,  12  Tex.  Civ.  148,  33  S..W.  1023, 
when  no  evidence  is  introduced,  it  is  error  to  submit  issue  to  jury. 

80  Tez.  84-85,  16  S.  W.  55,  BBADLEY  ▼.  SAN  ANTONIO  ETC. 
BY.  CO. 

Bailroad  Using  Due  Care  is  not  liable  for  injuries  to  person  passing 
over  switch-yard  in  early  morning  at  time  and  place  where  employees 
had  no  reason  to  expect  person  to  be. 

Approved  in  Missouri  €tc.  Ry.  Co.  v,  Malone,  102  Tex.  273,  115  S. 
W.  1159,  rule  that  where  railroad  track  and  bridge  are  commonly 
used  in  daytime  as  footpath,  railroad  must  use  ordinary  care  to 
avoid  persons  and  discover  them,  does  not  apply  to  use  of  same 
place  at  night. 

80  Ttoz.  85-101,  15  8.  W.  789,  ST.  LOXHS  ETC.  BY.  ▼.  McCLAIN. 

Assignments  of  Error  not  Copied  into  Brief  will  be  deemed  aban- 
doned. 

Reaffirmed  in  Webb  v.  Brewer  (Tex.  Civ.),  28  8.  W.  95;  Dewitt  v. 
Chilton  (Tex.  Civ.),  35  S.  W.  24;  Gambold  v.  Galveston  etc.  Ry.  (Tex. 
Civ.),  40  S.  W.  834;  Horseman  v.  Coleman  Co.  (Tex.  Civ.),  57  S.  W. 
304. 

In  Action  for  Personal  Injuries  Questions  of  defendant's  negli- 
gence and  plaintiff's  want  of  care  are  for  jury. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Slinkard,  17  Tex.  Civ.  588,  44 
a  W.  36. 

Verdict  of  Jury  Based  upon  Conflicting  Evidence  will  not  be  dis- 
turbed on  appeal. 

Approved  in  Houston  etc.  Ry.  v.  Kelley,  13  Tex.  Civ.  25,  34  S.  W. 
821,  instance  of  evidence  sufficient  to  sustain  verdict;  Missouri  etc. 
By.  V.  Nail,  24  Tex.  Civ.  116,  58  S.  W.  166,  instance  of  verdict  for 
eight  thousand  four  hundred  and  thirty  dollars  held  not  excessive; 
dissenting  opinion,  Chicago  etc.  Ry.  v.  Langston,  19  Tex.  Civ.  584, 
47  8.  W.  1036,  majority  holding  verdict  for  twenty-five  thousand 
dollars  for  loss  of  both  legs  excessive. 

Mere  Fact  Tbat  Servant  Used  Machinery  knowing  of  defects  will 
not  absolve  master;  question  is,  whether,  knowing  of  defects,  he  used 
proper  care,  and  this  is  for  jury. 
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Approved  in  San  Antonio  etc.  By.  v.  Brooking  (Tex.  Civ.),  51  S. 
W.  539,  reaffirming  rule;  Kir  by  Lumber  Co.  v.  Chambers,  41  Tex.  Civ 
643,  644,  93  S.  W.  613,  knowledge  of  defects  in  track  did  not  imply 
notice  of  danger  in  riding  over  it;  St.  Louis  etc.  By.  v.  Doyle  (Tex. 
Civ.),  25  S.  W.  461,  instance  where  evidence  held  insufficient  to  prove 
assumption  of  risks.  See  notes,  27  Am.  St.  Bep.  819;  28  Am.  St.  Bep. 
396;  32  Am.  St.  Bep.  624;  98  Am.  St.  Bep.  314;  49  L.  B.  A.  34,  36. 

Contributory  Negligence,  to  Defeat  BecoTery  for  personal  injuries, 
must  be  proximate  cause  of  injury. 

Approved  in  Galveston  etc.  By.  v.  Croskell,  6  Tex.  Civ.  170,  25  S. 
W.  491,  and  Mitchell  v.  Western  etc.  Tel.  Co.,  12  Tex.  Civ.  279,  33 
S.  \V.  1019,  both  reaffirming  rule;  Cunningham  v.  Neal,  49  Tex.  Civ. 
621,  109  S.  W.  460,  where  plaintiff  crushed  between  post  and  car  by 
alleged  negligence  of  fellow-servant  operating  engine,  instruction  that 
if  plaintiff  injured  because  of  dangerous  proximity  of  post  to  track, 
he  could  not  recover  under  pleadings  basing  right  on  negligence  of 
those  in  charge  of  cars,  is  properly  refused;  Gulf  etc.  By.  v.  Dan- 
shank,  6  Tex.  Civ.  390,  25  S.  W.  298,  to  preclude  recovery,  plaintiff's 
negligence  must  be  such  as  without  it  the  injury  would  not  have 
occurred;  Galveston  etc.  By.  v.  Lynch,  22  Tex.  Civ.  340,  55  S.  W.  391, 
company  is  liable  when  it  leaves  cars  on  siding  without  set  brakes  and 
wind  starts  them  in  motion. 

Law  Only  Demands  of  Servant  Exercise  of  Ordinary  or  reasonable 
care  and  discretion,  according  to  circumstances  or  exigencies  of  his 
situation. 

Beaffirmed  in  San  Antonio  etc.  By.  v.  Watzlavick  (Tex.  Civ.),  2S 
S.  W.  117;  Galveston  etc.  By.  v.  Briggs  (Tex.  Civ.),  30  S.  W.  934; 
Galveston  etc.  By.  v.  Henning  (Tex.  Civ.),  39  S.  W.  304.  Approved  in 
Galveston  etc.  By.  Co.  v.  Mortson,  31  Tex.  Civ.  144,  74  S.  W.  772, 
switchman  unfamiliar  with  locality  does  not  assume  risk  from  prox- 
imity of  dangerous  structures. 

Negligence  in  Furnishing  Defective  Machinery  to  servant  whereby 
fellow-servant  is  injured  is  attributable  to  master;  but  where  fellow- 
servant  carelessly  handles  machinery  not  defective  and  another  is 
injured,  master  is  not  liable. 

Beaffirmed  in  Texas  etc.  B.  Co.  v.  Lee,  32  Tex.  Civ.  28,  74  S.  W. 
348;  Missouri  etc.  By.  v.  Ferch,  18  Tex.  Civ.  50,  44  S.  W.  319. 

Where  Master  is  Guilty  of  Oulpable  Negligence  toward  servant 
he  cannot  escape  liability  by  showing  that  another  servant  is  also 
joint  tort-feasor. 

Approved  in  Bay  v.  Pecos  etc.  By.  Co.,  40  Tex.  Civ.  103,  88  S.  W. 
469,  Galveston  etc.  By.  v.  Croskell,  6  Tex.  Civ.  171,  25  S.  W.  492, 
Gulf  etc.  By.  Co.  v.  Warner  (Tex.  Civ.),  36  S.  W.  120,  and  Texas  etc. 
By.  V.  Maupin,  26  Tex.  Civ.  386,  63  S.  W.  347,  2  Tex.  Ct.  Bep.  761, 
all  reaffirming  rule;  Fort  Worth  etc.  By.  v.  Mackney,  83  Tex.  419, 
18  S.  W.  952,  contributory  negligence  of  servant  does  not  absolve 
master  from  liability  for  negligence;  Galveston  etc.  By.  v.  Croskell, 
6  Tex.  Civ.  164,  25  S.  W.  489,  doctrine  of  fellow-servant  does  not  apply 
when  railroad  company  is  negligent.  See  notes,  54  L.  B.  A.  168,  171; 
16  L.  B.  A.  822. 

Instructions  to  Jury  Should  be  Construed  as  Whole,  not  in  detached 
fragments. 

Reaffirmed  in  Galveston  etc.  By.  Co.  v.  Morrison,  46  Tex.  Civ.  189, 
102  S.  W.  145;  Missouri  etc.  By.  v.  Gordon,  11  Tex.  Civ.  676,  33  S.  W. 
686. 
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Proof  of  Acts  Belied  upon  as  Showing  Oontrlbntory  negligence  must 
be  confined  to  faets  pleaded;  testimony  as  to  other  acts  is  inadmissible. 

Approved  in  El  Paso  Elec.  Ry.  Co.  v.  Ballinger  (Tex.  Civ.),  72 
S.  W.  613,  where  defendant  pleaded  that  defendant's  hack  did  not 
clear  track,  it  cannot  prove  that,  after  clearing  track,  it  was  backed 
npon  it;  Watson  v.  Miller,  82  Tex.  284,  17  S.  W.  1056,  proof  tending 
to  vary  terms  of  a  written  contract  is  not  admissible. 

It  is  tbe  Duty  of  a  Master  to  FninlBli  Seasonably  Safe  and  suitable 
machinery. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Hemphill,  38  Tex.  Civ.  440,  86  S. 
W.  353,  steps  on  "dinky  caboose"  reasonably  safe  for  railroad  em- 
ployees; Bering  Mfg.  Co.  v.  Peterson,  28  Tex.  Civ.  196,  67  S.  W. 
134,  master  bound  to  furnish  only  reasonably  safe  place  and  appli- 
ances. 

Miscellaneous. — Cited  in  Missouri  etc.  Ry.  Co.  v.  Hay,  28  Tex.  Civ. 
320,  67  8.  W,  172,  disapproving  charge  which  authorized  recovery 
though  defendant  was  not  negligent  in  the  particular  which  caused 
the  injury. 

80  Tex.  101-116,  16  8.  W.  705,  MITOHELL  ▼.  MITCHELIi 

Where  Wife  Establishes  Title  to  Property  in  controversy,  it  cannot 
be  affected  by  any  disposition  made  by  husband's  will. 

Cited  in  note,  35  Am.  St.  Rep.  144. 

One  Tenant  in  Common  may  Maintain  Action  against  trespasses 
without  joining  his  cotenants. 

Reaffirmed  in  Berger  v.  Arnold  (Tex.  Civ.),  24  S.  W.  528;  Davidson 
V.  Wallingford  (Tex.  Civ.),  30  S.  W.  290.  See  note,  6  L.  R.  A.  (n.  s.) 
715. 

Article  2248,  Beylsed  Statates^  Does  not  Prevent  Devisee  or  heir, 
who  la  party,  from  testifying  in  own  behalf  when  called  by  adverse 
party. 

Approved  in  Campbell  v.  Barrera  (Tex.  Civ.),  32  S.  W.  725,  and 
Clark  V.  Clark,  21  Tex.  Civ.  375,  51  S.  W.  339,  following  rule;  Emer- 
son V.  Scott,  39  Tex.  Civ.  68,  87  S.  W.  370,  statute  does  not  include 
devisees  or  legatees;  Curtis  v.  Wilson,  2  Tex.  Civ.  649,  21  8.  W.  788, 
the  section  does  not  extend  to  action  by  or  against  legatees;  Gibony 
V.  Huteheson,  20  Tex.  Civ.  584,  50  8.  W.  650,  wife  may  testify  in  favor 
of  her  grantee  though  she  is  sued  as  executrix. 

Issae  Between  Widow  and  Heirs  and  Devisees  of  husband  as  to 
whether  property  was  community  or  her  separate  property  should  be 
determined  upon  preponderance  of  evidence. 

Approved  in  Welder  v.  Lambert  (Tex.  Civ.),  45  8.  W.  1134,  and 
Neher  v.  Armijo,  9  N.  Mex.  334,  54  Pac.  239,  both  reaffirming  ruie; 
Texas  etc.  Plow  Co.  v.  Kingman  etc.  Implement  Co.,  32  Tex.  Civ.  347, 
80  S.  W.  1045,  evidence  insufficient  to  establish  trust;  Thompson  v. 
Wilson,  24  Tex.  Civ.  668,  60  S.  W.  355,  1  Tex.  Ct.  Rep.  465,  charge 
that  jury  must  be  satisfied  that  payment  was  made  with  wife's  money 
required  too  high  a  degree  of  proof. 

Property  Deeded  Either  to  Husband  or  Wife  during  marriage  is 
presumed  to  be  community  property,  and  such  presumption  must  be 
overcome  by  reasonably  satisfactory  evidence. 

Approved  in  Mitchell  v.  Mitchell,  84  Tex.  307,  19  S.  W.  479,  evi- 
denee  reasonably  satisfactory  to  the  jury  is  sufficient  to  rebut  a  pre- 
sumption of  community  property.  See  note,  126  Am.  St.  Rep.  120, 
124. 
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Wife  cannot  be  Interested  With  Husband  as  partner  in  mercantile 
business,  and  use  of  her  separate  property  therein  makes  her  his 
creditor  to  amount  so  used. 

Reaffirmed  in  Evans  v.  Purinton,  J2  Tex.  Civ.  163,  34  S.  W.  352. 

Land  Paid  for  by  Wife  from  Her  Separate  Means  ot  purchased  by 
husband  for  purpose  of  discharging  debt  due  her  is  her  separate 
property. 

Approved  in  Sinsheimer  v.  Kahn,  6  Tex.  Civ.  147,  24  S.  W.  534, 
reaffirming  rule;  Parker  v.  Fogarty,  4  Tex.  Civ.  620,  23  S.  W.  702, 
land  purchased  with  wife's  separate  estate  or  paid  by  husband  in 
discharge  of  a  debt  to  her  becomes  wife's  estate. 

Procuring  Administration  on  Husband's  Estate  and  making  inven- 
tory of  property  standing  in  his  name  does  not  estop  wife  to  claim 
that  part  was  her  separate  property. 

Approved  in  Gray  v.  Cockrell,  20  Tex.  Civ.  329,  49  S.  W.  249, 
administrator  is  not  estopped  from  claiming  property  because  he  in- 
ventories it  in  the  estate. 

Letters  from  Husband  to  Wife  Containing  Declarations  favorable 
to  her  are  confidential  and  inadmissible  in  her  favor  in  suit  against 
his  legatees. 

Approved  in  Gant  v.  State,  55  Tex.  Cr.  291,  116  S.  W.  804,  in 
prosecution  for  killing  her  husband,  wife  cannot  testify  as  to  threats 
made  to  her  alone  by  her  deceased  husband  to  kill  accused;  Bunker 
V.  United  Order  of  Foresters,  97  Minn.  363,  107  N.  W.  393,  letter  from 
husband  to  wife  suggesting  motive  for  his  suicide;  Mercer  v.  State, 
40  Fla.  231,  74  Am.  St.  Rep.  145,  24  So.  158,  letters  from  husband  to 
wife  are  privileged;  Brown  v.  Brown,  53  Mo.  Ap.  458,  letters  from 
husband  to  wife  are  inadmissible  in  divorce  proceedings.  See  note, 
29  Am.  St.  Rep.  414. 

Distinguished  in  Eddy  v.  Bosley,  34  Tex.  Civ.  121,  78  S.  W.  568, 
admitting  statement  of  husband  to  wife  that  heirs  of  former  wife 
were  part  owners  of  property  held  in  his  name. 

Death  of  One  of  the  Parties  Does  not  Destroy  Privilege  extended 
to  confidential  communications,  whether  verbal  or  written. 

Approved  in  Harris  v.  Warlick  (Tex.  Civ.),  42  S.  W.  358,  and  Wil- 
murth  V.  Tompkins,  22  Tex.  Civ.  88,  53  S.  W.  834,  partner  of  de- 
cedent may  testify  in  suit  brought  by  widow  to  recover  the  com- 
munity property. 

It  is  Improper  for  fhe  Oonrt  to  Single  Ont  and  charge  as  to  the 
effect  of  particular  acts  of  ownership,  even  if  the  charge  is  unobjec- 
tionable as  law. 

Approved  in  White  v.  Epperson,  32  Tex.  Civ.  164,  73  S.  W.  853, 
reaffirming  rule. 

Profits  of  Business  Carried  on  During  OoTorture  with  wife's  separ- 
ate money  are  community  property. 

See  note,  126  Am.  St.  Rep.  114. 

Miscellaneous.— Mitchell  v.  Mitchell,  84  Tex.  304,  19  S.  W.  477, 
same  case  on  subsequent  appeal. 

80  Tex.  117-120,  15  S.  W.  803,  BONNEB  v.  LA  NONS. 

Master  is  Liable  to  Servant  for  Injuries  Sustained  without  latter's 
fault  or  negligence,  by  negligent  construction  of  appendage  to  road 
which  subjects  servant  to  unnecessary  danger  which  he  could  not 
reasonably  have  anticipated. 
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Approved  in  Potter  v.  Detroit  etc.  Ry.,  122  Mich.  187,  81  N.  W.  83, 
reaffirming  rule;  Galveston  etc.  R7.  Co.  v.  Brown,  33  Tex.  Civ.  590, 
77  S.  W.  833,  brakeman  did  not  assume  risk  from  right  of  way  fence 
close  to  spur  track;  Texas  etc.  Ry.  v.  Hohn,  1  Tex.  Civ.  41,  21  S.  W. 
944,  brakeman  does  not  assume  risk  of  being  hit  by  a  scaffold  built 
around  a  .water-tank.     See  note,  33  Am.  St.  Rep.  767. 

80  Tex.  120-127,  15  &  W.  794,  SMITH  ▼.  GrLLUM. 

Similarity  of  Name  is  OrdlnaxUy  Sufficient  Evidence  of  identity 
of  purchaser  in  chain  of  conveyance,  and  in  absence  of  evidence  cast- 
ing doubt  on  identity,  should  be  held  sufficient  in  every  case. 

Approved  in  Yarbrough  v.  Johnson,  12  Tex.  Civ.  96,  34  S.  W.  310, 
and  Davidson  v.  Wallingford  (Tex.  Civ.),  30  S.  W.  828,  both  reaffirm- 
ing rule;  Dolan  v.  Mntual  etc.  Assn.,  173  Mass.  202,  53  N.  E.  400, 
evidence  of  similarity  of  names  is  admissible  in  suit  on  an  insurance 
policy.     See  notes,  27  Am.  St.  Rep.  786;  17  L.  R.  A.  824. 

Dedarations  by  Person  That  He  Owned  Land  in  controversy,  not 
made  in  presence  of  adverse  parties,  and  after  he  had  parted  with 
title,  are  not  admissible  in  evidence. 

Reaffirmed  in  Sanger  v.  French  Piano  etc.  Co.,  21  Tex.  Civ.  524, 
52  S.  W.  622,  and  Smith  v.  James  (Tex.  Civ.),  42  S.  W.  793. 

Certifled  Ctopy  of  Act  of  Sale  Made  in  Louisiana  is  admissible. 
See  note^  5  L.  R.  A.  (n.  s.)  944. 

80  Tex.  128-133,  16  S.  W.  797,  M0BBI80N  v.  FAX7LKNEB. 

Befnsal  of  Judge  to  Immediately  File  Conclusions  in  case  ending 
on  afternoon  of  last  day  of  term  is  not  reversible  error. 

Reaffirmed  in  Texarkana  etc.  Ry.  v.  Hartford  Ins.  Co.,  17  Tex. 
Civ.  501,  44  S.  W.  534. 

Promissory  Note  in  Name  of  Firm,  executed  by  one  of  its  mem- 
bers may  bind  firm,  where  it  appears  that  other  members  voluntarily 
consented  thereto. 

Approved  in  Morrison  v.  Faulkner  (Tex.  Civ.),  21  S.  W.  986,  pur- 
chaser of  land  giving  his  note  in  payment  cannot  set  up  improper 
acknowledgment  of  deed  in  defense  on  note. 

Contract  Made  Under  Threat  of  Unlawful  Imprisonment,  fear  in- 
duced by  threat  being  moving  cause  for  execution,  is  made  under 
duress,  and  voidable. 

Approved  in  Hargreaves  v.  Korcek,  44  Neb.  67^,  62  N.  W.  1089, 
where  the  threat  is  such  as  to  overcome  the  will  and  mind,  the  in- 
strument was  executed  under  duress.    See  note,  29  Am.  St.  Rep.  175. 

80  Tex.  1S&-136,  15  8.  W.  257-1047,  SALMON  ▼.  HUFF. 

Article  4292,  Revised  Statutes,  Required  Tliat  Deeds,  records  of 
which  were  destroyed  when  Montague  county  courthouse  was  burned, 
should  be  again  recorded  in  proper  county  within  four  years;  records 
not  so  made  were  of  no  effect  as  to  intervening  bona  fide  purchasers. 

ReaiBrmed  in  Greer  v.  Willis  (Tex.  Civ.),  81  S.  W.  1187;  Barcus 
V.  Brigham,  84  Tex.  540,  19  S.  W.  704;  Magee  v.  Merriman,  85  Tex. 
108,  19  S.  W.  1003;  Salmon  v.  Huff,  9  Tex.  Civ.  167,  28  S.  W.  1045; 
Kempner  v.  Beaumont  etc.  Co.,  20  Tex.  Civ.  309,  49  S.  W.  413; 
Lanier  v.  Davis  (Tex.  Civ.),  60  S.  W.  1019,  1  Tex.  Ct.  Rep.  572. 
See  note,  23  L.  R.  A.  (n.  s.)  1181. 
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Certificate  of  Acknowledgment,  to  Entitle  Instrument  to  record, 
must  evidence  fact  that  party  acknowledging  was  known  to  officer. 

Cited  in  notes,  26  Am.  St.  Bep.  837;  30  Am.  St.  Bep.  125. 

Certificate  of  Acknowledgment  Need  not  be  in  Exact  Form  pre- 
scribed by  statute,  but  must  contain  its  substance. 

Beaffirmed  in  Schleicher  v.  Gatlin,  85  Tex.  273,  20  S.  W.  122. 

80  Tex.  137-141,  15  S.  W.  786,  TEXAS  ETC.  BY.  v.  CAVE. 

Utiaatliorized  Construction  of  Bailroad  on  plaintiff's  land  gives 
defendant  no  right  in  or  to  property,  and  damages  must  be  measured 
by  value  at  time  of  condemnation,  and  consequent  injury. 

Approved  in  San  Antonio  etc.  By.  Co.  v.  Buby,  80  Tex.  175,  15 
S.  W.  1041,  and  San  Antonio  etc.  By.  v.  Hunnicutt,  18  Tex.  Civ.  312^ 
44  S.  W.  536,  both  reaffirming  rule;  Galveston  etc.  By.  v.  Kinkead 
(Tex.  Civ.),  60  S.  W.  470,  1  Tex.  Ct.  Bep.  264,  grantee  of  land  may 
recover  though  track  was  there  when  he  purchased. 

80  Tex.  141-146,  15  S.  W.  709,  BOOTHE  v.  FIEST. 

Wlien  Land  was  CouTeyed  by  Absolute  Deed,  but  really  in  trust  to- 
secure  loan,  and  grantee  sold  the  land  to  bona  fide  purchasers,  such 
sale  is  fraudulent  and  gives  jurisdiction  in  county  where  the  sale 
was  made. 

Approved  in  Hunt  County  Oil  Co.  v.  Scott,  28  Tex.  Civ.  215,  67 
S.  W.  452,  venue  lies  in  county  where  agents  made  false  representa- 
tionSy  though  innocently;  Lindsey  v.  State,  27  Tex.  Civ.  542,  66  S. 
W.  333,  3  Tex.  Ct.  Bep.  961,  suit  for  cancellation  of  transfer  of  judg- 
ment obtained  by  fraud  is  maintfdnable  in  county  where  fraud  took 
place. 

Defendant  Pleading  Privilege  of  Being  Sued  in  county  of  residence 
must  aver  that  he  resides  in  county  other  than  that  where  suit 
brought,  that  he  is  not  resident  of  latter  county,  and  must  negative 
existence  of  all  jurisdictional  facts. 

Approved  in  Callender  etc.  Co.  v.  Short,  34  Tex.  Civ.  366,  78  S.  W. 
367,  Marshall  v.  Spillane,  7  Tex.  Civ.  535,  27  S.  W.  163,  Pioneer  etc. 
Loan  Co.  v.  Peck,  20  Tex.  Civ.  127,  49  S.  W.  169,  Gulf  etc.  By.  v. 
Pickens  (Tex.  Civ.),  58  S.  W.  157,  and  Pfeuffer  v.  Burns  (Tex.  Civ.), 
24  S.  W.  37,  all  reaffirming  rule;  Tignor  v.  Toney,  13  Tex.  Civ.  520, 
35  S.  W.  881,  plea  must  allege  party  to  live  in  other  county;  Moore 
V.  Byars  (Tex.  Civ.),  47  S.  W.  753,  action  to  cancel  trust  deed  on 
ground  of  fraud  is  properly  brought  where  fraud  was  committed 
irrespective  of  residence  of  defendant;  Schneider  v.  Sellers,  25  Tex. 
Civ.  230,  61  S.  W.  543,  2  Tex.  Ct.  Bep.  194,  plea  must  negative  fact 
that  transaction  took  place  in  county  where  suit  was  brought. 

Owner  of  Land  ConTeying  by  Deed  absolute  in  form,  but  in  trust 
to  secure  loan,  may  recover  from  grantee,  who  has  sold  to  bona  fide 
purchaser,  value  of  land  at  date  of  trial. 

Approved  in  Espey  v.  Boone,  33  Tex.  Civ.  84,  75  S.  W.  571,  and 
Mixon  V.  Miles,  92  Tex.  318,  47  S.  W.  967,  both  reaffirming  rule; 
McCord  V.  Nabours,  101  Tex.  501,  109  S.  W.  916,  interest  only  re- 
coverable on  amount  recoverable  from  date  of  judgment  and  not 
from  date  of  misappropriation  by  assignee;  Schneider  v.  Sellers,  98 
Tex.  390,  84  S.  W.  421,  allowing  recovery  of  value  of  land  wrongfully 
sold  under  mortgage  to  bona  fide  purchaser;  Prondzinski  v.  Garbutt, 
10  N.  D.  309,  86  N.  W.  972,  trustee  wrongfully  disposing  of  trust 
property  liable  for  value  thereof;  Silliman  v.  Gano,  90  Tex.  647,  39^ 
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8.  W.  562,  where  only  part  of  the  land  is  sold,  value  of  that  part 
can  only  be  recovered;  Blinn  v.  McDonald,  92  Tex.  609,  46  S.  W.  789, 
heirs  and  devisees  take  subject  to  creditor's  rights;  Farmers'  Loan 
etc.  Co.  V.  Beckley,  93  Tex.  274,  54  S.  W.  1030,  assignees  of  note  to 
secure  vendor's  lien  take  no  title  to  the  property. 

Distinguished  in  Ullman  v.  Devereux,  46  Tex.  Civ.  461,  102  S.  W. 
1164,  where  one  holding  title  to  land  as  security  for  debt  makes  un- 
authorized sale  of  land,  he  is  liable  in  damages  for  value  of  land  at 
date  of  sale,  less  amount  of  debt;  Pires  v.  Snodgrass,  91  Tex.  108, 
41  S.  W.  70,  when  stock  company  gives  notes  in  payment,  value  of 
stock  cannot  be  pleaded  as  offset. 

Miscellaneous. — ^Feist  v.  Boothe  (Tex.  Civ.),  27  S.  W.  33,  another 
phase  of  same  ease. 

80  Tex.  146-151,  15  S.  W.  787,  OLABK  ▼.  PEABOE. 

Amoont  Paid  to  Secnre  Belease  of  Property  illegally  seized  meas- 
ures actual  damage. 

Reaffirmed  in  Hunter  v.  Penland  (Tex.  Civ.),  32  S.  W.  424. 

Where  Wrongful  Sequestration  has  Been  Knowingly  and  deliber- 
ately made,  plaintiff,  in  suit  for  damages,  may  recover  exemplary 
damages. 

Reaffirmed  in  Simpson  v.  Lee  (Tex.  Civ.),  34  S.  W.  1054. 

Verdict  upon  Conflicting  Evidence  will  not  be  disturbed  on  appeal, 
where  there  is  sufficient  evidence  to  sustain  it. 

Reaffirmed  in  Mutual  etc.  Ins.  Co.  v.  Hayward,  88  Tex.  327,  31  S. 
W.  512;  Gulf  etc.  Ry.  v.  Johnson,  10  Tex.  Civ.  260,  31  S.  W.  258. 

However  Contrary  to  Evidence  Verdict  may  be,  if  responsive  to 
issues  and  in  proper  form,  trial  court  is  bound  to  enter  judgment 
apon  it. 

Reaffirmed  in  Houston  etc.  R.  R.  v.  Strycharski,  92  Tex.  10,  37 
8.  W.  417;  Griffin  v.  McKinney,  25  Tex.  Civ.  438,  62  S.  W.  82,  2  Tex. 
Ct.  Rep.  219;  Moody  v.  Hahn,  25  Tex.  Civ.  475,  62  S.  W.  941,  2  Tex. 
Ct.  Rep,  387. 

Party  Objecting  That  Verdict  was  Contrary  to  evidence  must  in- 
voke action  of  trial  court  by  motion  for  new  trial  before  appellate 
court  will  consider  error.  ♦ 

Reaffirmed  in  Dean  v.  Cate,  39  Tex.  Civ.  187,  87  S.  W.  235; 
Valentine  v.  Sweatt,  34  Tex.  Civ.  139,  78  S.  W.  388;  Degener  v. 
CLeary,  85  Tex.  172,  19  S.  W.  1004,  16  L.  R.  A.  542;  Western 
Union  Tel.  Co.  v.  Mitchell,  89  Tex.  444,  35  S.  W.  5;  Atchison  etc. 
R.  R.  V.  Woriey  (Tex.  Civ.),  25  S.  W.  480;  Western  Union  etc.  Co. 
V.  McMillan  (Tex.  Civ.),  25  8.  W.  822;  Putnam  v.  Capps,  6  Tex. 
Civ.  612,  25  S.  W.  1024;  Ft.  Worth  etc.  Ry.  v.  Osborne  (Tex.  Civ.), 
26  S.  W.  275;  Western  Union  Tel.  Co.  v.  Sanders  (Tex.  Civ.),  26  S. 
W.  736;  Sutherland  v.  Mclntire  (Tex.  Civ.),  28  S.  W.  578;  Menger  v. 
Ward  (Tex.  Civ.),  28  S.  W.  827;  Marsalis  v.  Crawford,  8  Tex.  Civ. 
489,  28  S.  W.  373;  White  v.  San  Antonio  etc.  Co.,  9  Tex.  Civ.  470, 
29  8.  W.  253;  Texas  etc.  Ry.  v.  Commander  (Tex.  Civ.),  29  8.  W.  264; 
Weir  Plow  Co.  v.  Armentrout,  9  Tex.  Civ.  124,  29  S.  W.  406;  Bugbee 
Land  etc.  Co.  v.  Brents  (Tex.  Civ.),  31  8.  W.  696;  Clarendon  Land 
etc.  Co.  V.  McClelland  (Tex.  Civ.),  31  8.  W.  1089;  Gulf  etc.  Ry.  v. 
Sparger,  11  Tex.  Civ.  85,  32  8.  W.  51;  Consolidated  Kansas  City  etc. 
Co.  V.  Cowing  (Tex.  Civ.),  33  8.  W.  548;  Ft.  Worth  etc.  R.  R.  Co. 
V.  Dennis  (Tex.  Civ.),  33  8.  W.  885;  Childress  v.  Smith  (Tex.  Civ.),  37 
8.  W.  1080;  Texas  etc.  Land  Co.  v.  Story  (Tex.  Civ.),  43  8.  W.  934; 
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Grand  Lodge  A.  O.  U.  W.  v.  Bollman,  22  Tex.  Civ,  109,  53  S.  W.  831; 
San  Antonio  etc.  By.  v.  Use  (Tex,  Civ.),  59  S.  W.  566,  1  Tex.  Ct. 
Eep.  200;  Missouri  etc.  By.  v.  Ball,  25  Tex.  Civ.  502,  61  S.  W.  328, 
1  Tex.  Ct.  Bep.  846.  Approved  in  Black  v.  Black  (Tex.  Civ.),  67 
S.  W.  929,  applying  rule  to  case  tried  by  court  without  jury;  Inter- 
national etc.  E.  Co.  V.  McVey  (Tex.  Civ.),  81  S.  W.  1001,  motion  for 
new  trial  because  verdict  of  jury  excessive,  too  general;  Houston  etc. 
Co.  V.  Shults  (Tex.  Civ.),  78  S.  W.  45,  motion  for  new  trial  must  call 
attention  of  court  specifically  to  particulars  in  which  evidence  is 
claimed  to  be  insufiScient;  San  Antonio  etc.  By.  Co.  v.  Thigpen  (Tex. 
Civ.),  75  S.  W.  836,  objection  that  floods  were  unprecedented  cannot 
be  raised  by  general  motion  for  a  new  trial. 

The  Payment  of  Money  to  Secure  Belease  of  property  wrongfully 
seized  by  officer  is  not  voluntary. 
See  note,  94  Am.  St.  Bep.  419. 

In  Order  to  Appeal  from  Rulings  of  the  Conrt  upon  exceptions  to 
the  pleadings,  the  admission  of  evidence  and  the  giving  of  instruc- 
tions, it  is  not  necessary  that  such  action  be  made  ground  for  a  new 
trial. 

Approved  in  City  of  Austin  v.  Forbis,  99  Tex.  238,  89  S.  W.  406, 
error  in  admission  of  evidence  reviewable  on  appeal  though  not 
urged  in  motion  for  new  trial;  McFadden  v.  Missouri  etc.  By.  Co., 
41  Tex.  Civ.  357,  92  S.  W.  993,  admission  of  evidence  and  giving  of 
instructions  may  be  reviewed  for  first  time  on  appeal;  Northern 
Texas  Traction  Co.  v.  Jamison,  38  Tex.  Civ.  58,  85  S.  W.  306,  appel- 
lant can  raise  upon  appeal  objections  to  a  court's  charge  which  he 
did  not  make  upon  motion  for  a  new  trial. 

Miscellaneous. — Miscited  in  Smith  v.  Connor,  98  Tex.  435,  84  8. 
W.  816. 

80  Tex.  15^166^  15  S.  W.  798,  BONKEB  v.  BEAN. 

Where  Servant  Refusing  to  Use  "Coupling  Knife"  furnished  by  rail- 
road company  is  injured  in  coupling  cars,  evidence  that  such  knives 
were  never  used  and  that  they  were  dangerous  is  admissible. 

Approved  in  Missouri  etc.  By.  Co.  v.  Pawkett,  28  Tex.  Civ.  588,  68 
S.  W.  326,  violation  of  rule  not  negligence  per  se;  Gulf  etc.  By.  Co. 
V.  Darby,  28  Tex.  Civ.  415,  416,  67  S.  W.  448,  holding  void  contract 
of  railroad  employee  exempting  company  from  liability  for  erecting 
structures  dangerously  near  its  track;  Texas  etc.  By.  v.  Magrill,  15 
Tex.  Civ.  358,  40  S.  W.  190,  allegation  in  answer  of  contributory  neg- 
ligence is  insufficient  to  sustain  evidence  of  disobedience  of^orders; 
Galveston  etc.  By.  v.  Adams,  94  Tex.  106,  58  S.  W.  832,  1  Tex,  Ct. 
Bep.  19,  if  servant  disregards  rule  it  is  for  jury  to  decide  whether  or 
not  he  is  guilty  of  negligence;  Wright  v.  Southern  ^ac.  Co.,  14  Utah, 
398,  46  Pac.  377,  and  Lowe  v.  Chicago  etc.  By.,  89  Iowa,  427,  56 
N.  W.  521,  when  company  has  knowledge  that  rule  is  always  broken, 
servant  may  recover.  See  note,  7  L.  B.  A.  (n.  s.)  540;  43  L.  B.  A. 
356;  24  L.  B.  A.  662. 

Verdict  for  Damages  will  not  be  Disturbed  by  appellate  eourt, 
because  it  may  seem  large,  unless  it  is  excessively  so. 

Approved  in  Port  Worth  v.  Johnson,  84  Tex.  139,  19  S.  W.  362, 
instance  of  verdict  for  five  thousand  dollars  held  not  excessive. 
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80  Tex.  ISe-ie?,  15  S.  W.  804,  KING  V.  BOOK. 

Widow  of  Second  Marriage  Need  Acconnt  to  children  of  first  mar- 
riage for  only  one-half  of  rents  of  property  coming  to  husband  from 
commnnitv  property  of  first  marriage. 

Approved  in  Calhoun  v.  Stark,  13  Tex.  Civ.  63,  35  S.  W.  412,  chil- 
dren of  first  marriage  are  entitled  to  one-half  of  profits. 

80  Tez.  168-171,  15  8.  W.  805,  WABD  v.  BONNER. 

Liability  to  Injury  Caused  by  Ooming  in  Contact  with  animals 
trespassing  on  road  is  one  of  dangers  incident  to  operation  of  rail- 
ways. 

Approved  in  Manson  v.  Eddy,  3  Tex.  Civ.  150,  22  S.  W.  66,  re- 
affirming rule;  Burns  v.  Falls,  23  Tex.  Civ.  389,  56  S.  W.  578,  where 
not  shown  that  rents  from  homestead  actually  received  by  widow, 
she  is  not  liable  for  proportionate  value  of  rents  to  minor  children 
of  husband  who  have  left  homestead;  Houston  etc.  Ry.  v.  Quill,  92 
Tex.  336,  48  S.  W.  168,  engineer  does  not  assume  risk  of  fences  being 
down;  New  York  etc.  Ry.  Co.  v.  Green  (Tex.  Civ.),  36  S.  W.  815, 
where  defective  track  is  proximate  cause  of  accident,  company  is 
liable. 

Only  Object  of  Law  Beqniring  Cattle-gnards  is  to  protect  inclos- 
ureSk 

Approved  in  San  Antonio  etc.  Ry.  v.  Adams  (Tex.  Civ.),  45  S.  W. 
845,  if  grantor  of  railroad  refuses  to  consent  to  fencing  of  track  he 
cannot  recover  if  cattle  are  killed. 

80  Tez.  172-178,  16  8.  W.  1040,  SAN  ANTONIO  ETC.  BT.  V.  BX7BT. 

In  Condemnation  Proceedings*  inquiry  is  as  to  value  of  land  at 
time  of  trial,  and  testimony  of  plaintiff's  vendors  as  to  price  they 
were  paid  for  it  is  admissible. 

Approved  in  San  Antonio  etc.  Ry.  v.  Hunnicutt,  18  Tex.  Civ.  312, 
44  S.  W.  536,  following  rule;  Eastern  Texas  R.  Co.  v.  Eddings,  30 
Tex.  Civ.  172,  70  S.  W.  98,  evidence  of  what  had  been  offered  for 
land  five  years  before  construction  of  road  inadmissible;  Lanquist  v. 
City  of  Chicago,  200  111.  74,  65  N.  E.  683,  price  at  which  land  was 
taken  in  payment  of  debt  of  insolvent  inadmissible;  United  States 
V.  Honolulu  Plantation  Co.,  122  Fed.  585,  evidence  of  peculiar  and 
enhanced  value  to  defendant  inadmissible;  Morris  v.  Coleman  Co. 
(Tex.  Civ.),  28  S.  W.  382,  following  rule  on  trial  of  appeal  from 
award  by  commissioners'  court  for  land  taken  for  highway. 

Compensation  mnst  be  Estimated  by  Facts  existing  at  time  land  is 
taken. 

Approved  in  Fordyce  v.  Wolf,  82  Tex.  242,  18  S.  W.  146,  Giersa 
V.  Dennison  etc.  Ry.  (Tex.  Civ.),  45  S.  W.  926,  and  Gulf  etc.  Ry.  v. 
Brugger,  24  Tex.  Civ.  370,  59  S.  W.  558,  1  Tex.  Ct.  Rep.  128,  all  re- 
affirming rule;  International  etc.  Ry.  v.  Searight,  8  Tt»x.  Civ.  597,  28 
8.  W.  40,  testimony  of  stockmen  as  to  value  of  burned  grass  for 
grazing  purposes  is  admissible  on  question  of  damages;  lilies  v. 
Frerichs,  11  Tex.  Civ.  579,  32  S.  W.  917,  persons  familiar  with  rental 
value  of  land  may  testify  to  damages;  Jackson  v.  Wells,  13  Tex. 
Civ.  278,  35  S.  W.  529,  in  action  for  assault,  plaintiff's  estimate  of 
value  of  his  time  lost,  when  accompanied  by  facts  on  which  based. 
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is  admissible;  Denison  etc.  Ry.  v.  Scholz  (Tex.  Civ.),  44  8.  W.  561, 
and  McCrary  v.  Port  Arthur  etc.  Dock  Co.  (Tex.  Civ.),  49  S.  W.  704, 
both  holding  opinion  of  person  familiar  with  valne  of  the  land  is 
competent  on  question  of  damages.    See  note,  31  Am.  St.  Rep.  734. 

There  can  be  No  "Taking"  Within  Law  as  to  eminent  domain,  un- 
til party  seeking  condemnation  has  been  adjudged  entitled  thereto 
and  has  paid  or  secured  compensation  fixed. 

Followed  in  Crary  v.  Port  Arthur  etc.  Co.  (Tex.  Civ.),  45  S.  W. 

844. 

Sale  by  Person  Owning  Land  at  Time  Ballroad  was  built  does  not 
affect  railroad's  liability  in  subsequent  suit  by  vendor  for  compen- 
sation. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Kinkead  (Tex.  Civ.),  60  S.  W. 
470,  1  Tex.  Ct.  Rep.  264.  Approved  in  Texas  etc.  R.  Co.  v.  Brown, 
38  Tex.  Civ.  611,  86  S.  W.  660,  applying  rule  to  action  for  negligent 
construction  of  railroad. 

In  Estimating  Oompensatloa  for  Land  taken  under  eminent  domain, 
the  value  of  the  property  to'  be  taken  and  the  damages  which  will  be 
mistained  and,  when  a  part  only  is  condemned,  the  benefits  received 
and  injuries  sustained  by  owner  as  to  remainder  must  be  taken  into 
consideration. 

Approved  in  Sullivan  v.  Missouri  etc.  Ry.  Co.,  29  Tex.  Civ.  431, 
68  S.  W.  746,  jury  may  consider  any  increase  or  development  in 
property  that  may  be  expected  in  the  immediate  future. 

A  Witness  Familiar  Witb  the  Locality  of  a  Tract  of  Land  and  its 

general  surroundings  may  give  his  opinion  as  to  its  value. 

Approved  in  Sullivan  v.  Missouri  etc.  Ry.  Co.,  29  Tex.  Civ.  433,  68 
8.  W.  748,  witness  may  testify  to  "cash"  market  value. 

80  Tex.  178-185,  15  8.  W.  899,  BONNEB  v.  WHITCOMB. 

Charge  That  if  Servant  Injured  knew  of  fellow-servant's  unfitness 
and  failed  to  communicate  knowledge  to  master,  he  assumed  in- 
creased risk,  is  erroneous  if  there  is  no  evidence  that  servant  knew 
such  fellow-servant  or  had  means  of  knowing  unfitness. 

Approved  in  Galveston  etc.  Ry.  v.  Arispe,  81  Tex.  522,  523,  17 
S.  W.  49,  50,  arguendo.  See  note,  14  L.  R.  A.  (n.  s.)  760;  41  L.  R. 
A.  41;  25  L.  R.  A.  714. 

Befusal  to  Grant  Oontlnoance  is  not  Reviewable  without  bill  of 
exceptions. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Bowles,  32  Tex.  Civ.  124,  72 
S.  W.  454,  reaffirming  rule. 

80  Tex.  185-188,  15  8.  W.  1042,  JOBE  V.  OLLBE. 

Appellate  Court  will  not  Review  Excluded  Evidence  where  bill  of 
exceptions  fails  to  show  what  the  evidence  was  or  what  objection 
was  made  to  it. 

Approved  in  Sullivan  v.  Hartford  Fire  Ins.  Co.  (Tex.  Civ.),  34 
S.  W.  1000,  assignment  of  error  failing  to  give  grounds  of  objection 
or  ruling  as  to  excluded  testimony  is  not  reviewable. 

80  Tex.  189-190,  16  8.  W.  1055,  POOLE  V.  MUELLER  BEOS.  ETC. 
CO. 

County  Jndge  has  Power  to  Revoke  Order  for  transfer  made  by 
him  on  ground  of  his  disqualification. 
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Approved  in  Mitchell  v.  Mitchell,  84  Tex.  306,  19  S.  W.  478,  court 
may  set  aside  order  of  dismissal  as  to  one  defendant  when  no  injury 
resulted  therefrom. 

Order  for  Transfer  of  Cause  because  of  disqualification  of  judge 
must  show  that  it  is  of  judge  making  order  and  not  of  his  prede- 
cessor. 

Reconciled  in  Franco  etc.  Land  Co.  ▼.  Howe,  3  Tex.  Civ.  319,  22 
S.  W.  768,  where  motion  for  transfer  shows  ground  of  judge's  dis- 
qualification, order  granting  motion  need  not  state  grounds. 

80  Tex  191-198,  15  S.  W.  1043,  FLEWELLIK  v.  PBOETZEL. 

To  Charge  Ahntting  Street  Owners  with  cost  of  improvement, 
power  of  city  must  be  expressly  conferred  by  law,  and  provisions 
of  law  be  strictly  pursued. 

Approved  in  Alford  v.  Dallas  (Tex.  Civ.),  35  S.  W.  818,  following 
rule;  Ardrey  v.  Dallas,  13  Tex.  Civ.  451,  35  8.  W.  731,  proceedings 
regarding  street  improvements  must  comply  with  all  conditions 
precedent,  whether  prescribed  by  charter  or  ordinance;  Dallas  v. 
Ellison,  10  Tex.  Civ.  37,  41,  30  S.  W.  1131,  1134,  charter  provisions 
regarding  street  improvements  must  be  strictly  followed;  Houston 
City  St.  By.  Co,  v.  Storrie  (Tex.  Civ.),  44  S.  W.  697,  holding  street 
railroad  not  liable  for  special  assessment  under  charter  authorizing 
assessments  upon  abutting  property;  Breath  v.  Oalveston,  92  Tex. 
457,  49  S.  W.  576,  charter  providing  that  bids  for  street  improve- 
ments mnst  be  advertised  must  be  complied  with  to  constitute  lien 
as  to  abutting  owners.    See  note,  39  Am.  St.  Bep.  812. 

City  Council  not  Being  Limited  as  to  Value  when  engineer's  report 
shall  be  approved,  such  action,  upon  which  validity  of  improvement 
certificate  depends,  may  be  taken  after  completion  of  work. 

Approved  in  Waco  v.  Chamberlain,  92  Tex.  214,  47  S.  W.  530,  fact 
that  city  council  made  an  irregular  or  void  advertisement  for  bids 
for  street  improvements  does  not  prevent  it  from  doing  what  it 
could  have  originally  done. 

It  is  Never  Preeinmed  That  Legislature  intended  to  repeal  charter 
provisions  relating  to  street  improvements  as  to  existing  contracts. 

See  note,  29  Am.  St.  Bep.  334. 

80  Tex.  198-202,  26  Am.  St  Bep.  731,  15  a  W.  1046,  ELLIS  v.  BON- 


Plaintiff  In  Attachment  Levying  upon  Property  which  he  believed 
to  be  subject  to  attachment  is  not  liable  for  exemplary  damages. 

See  notes,  28  Am.  St.  Bep.  879;  36  Am.  St.  Bep.  166;  36  Am.  St. 
Bep.  650;  53  Am.  St.  Bep.  894. 

80  Tex.  202-211,  15  a  W.  808,  MISSOTTBI  ETC.  BT.  V.  WHITE. 

In  Texas  Proceeds  of  Becovery  in  Snit  for  Injuries  to  wife  become 
community  property;  recovery  is  as  much  for  husband  as  wife,  and 
therefore  his  negligence  would  affect  right  of  recovery. 

Approved  in  Texas  etc.  By.  v.  Bea,  27  Tex.  Civ.  552,  65  S.  W.  1117, 
3  Tex.  Ct.  Bep.  "739,  reaffirming  rule;  Houston  etc.  By.  v.  Sciacca,  80 
Tex.  354,  16  S.  W.  32,  husband  can  sue  alone  for  benefit  of  himself 
and  wife  for  death  of  their  infant  child;  Campbell  v.  Harris,  4  Tex. 
Civ.  640,  641,  23  S.  W.  37,  in  suit  by  husband  for  personal  injuries 
to  wife  her  mental  suffering  is  an  element  of  damages.  See  notes, 
28  Am.  St.  Bep.  80;  22  L.  B.  A.  460. 
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Where  Wife  of  Plaintiff  in  Charge  of  Convict  Train  on  defend- 
ant's road  lived  with  him  on  train,  and  was  injured  in  collision,  it 
was  for  jury  to  determine  as  to  his  duty  to  inspect  train  and  dis- 
cover defects  causing  collision. 

Approved  in  Missouri  etc.  R7.  v.  Gordon,  11  Tex.  Civ.  676,  33 
S.  W.  686,  sustaining  similar  charge. 

It  is  not  Beversible  Error  to  Allow  Counsel  to  comment  upon  ad- 
verse party's  failure  to  produce  witnesses,  where  it  does  not  appear 
that  jury  was  prejudiced  thereby. 

Approved  in  Chicago  etc.  R.  Co.  v.  Krayenbuhl,  70  Neb.  771,  98  N. 
W.  46,  Gonzales  v.  Adoue  (Tex.  Civ.),  56  S.  W.  550,  and  Warsaw 
V.  Fisher,  24  Ind.  Ap.  49,  55  N.  E.  43,  all  following  rule;  Gulf  etc. 
By.  V.  McMahan,  6  Tex.  Civ.  606,  26  S.  W.  161,  improper  remarks 
by  counsel  are  not  reversible  where  withdrawn  and  corrected  by 
court  and  verdict  is  not  excessive. 

Reversal  cannot  be  had  Merely  Because  of  Sophistry  in  argument 
or  fallacious  reasoning  upon  facts,  where  it  does  not  appear  that 
jury  was  prejudiced  thereby. 

Approved  in  Sylvester  v.  State,  46  Fla.  178,  35  So.  146,  and  Mitchell 
V.  State,  43  Fla.  588,  31  So.  243,  both  reaffirming  rule;  Gulf  etc.  Ry. 
V.  Ferry  (Tex.  Civ.),  30  S.  W.  710,  holding  counsel's  remark,  **It  is 
your  duty  ....  to  render  such  verdict  as  to  make  railroads  par- 
ticular about  whom  they  employ,"  not  reversible  when  considered 
with  his  other  argument. 

Verdict  for  Five  Thousand  Dollars  for  Injuries  to  Wife  of  plain- 
tiff is  not  excessive  where  accident  caused  miscarriage  and  perma- 
nent injuries. 

Approved  in  Citizens'  Ry.  Co.  v.  Griffin,  49  Tex.  Civ.  572,  109  S.  W. 
1001,  upholding  verdict  for  two  thousand  five  hundred  dollars  for  in- 
juries to  woman,  causing  miscarriage  and  incapacity  to  perform 
household  duties. 

80  Tex.  211-216,  15  B,  W.  785,  PT7U.MAN  PALACE  GAB  CO.  v. 
BALES. 

Where  Husband  Beserved  Two  Berths,  for  himself,  wife,  and 
mother,  but  they  were  paid  for  by  himself  and  wife  respectively, 
under  circumstances  leading  conductor  to  believe  that  parties  were 
not  husband  and  wife,  refusal  to  allow  wife  to  occupy  berth  with 
husband  is  not  actionable. 

See  notes,  26  Am.  St.  Rep.  339;  21  L.  R.  A.  296. 

80  Tex.  216-236,  14  8.  W.  843,  16  S.  W.  551,  FOBT  WOBTH  PUB. 
CO.  V.  HITSON. 

Where  Property  of  One  Corporation  is  transferred  to  another,  al- 
though such  action  was  unauthorized  on  part  of  officers,  if  latter 
assumes  management,  it  will  be  presumed  that  it  was  preparing  to 
liquidate  indebtedness  of  old  corporation. 

Distinguished  in  Gulf  etc.  Ry.  v.  Winder,  26  Tex.  Civ.  266,  63 
S.  W.  1045,  3  Tex.  Ct.  Rep.  781,  where  railroad  company  had  no 
title  to  right  of  way  or  roadbed,  transfer  of  its  franchise  does  not 
make  transferee  liable  to  laborers  who  are  not  lienholders. 

Where  Principal,  With  Knowledge  of  Facts,  acquiesces  in  acts  done 
under  assumed  agency,  he  cannot  afterward  impeach  them  as  un- 
authorized. 
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Approved  in  Merchants*  Nat.  Bank  v.  McAnulty  (Tex.  Civ.),  31 
8.  W.  1097,  following  rule;  Clark  v.  Elmendorf  (Tex.  Civ.),  78  S.  W. 
540,  where  corporation  used  money  obtained  under  deed  of  trust  and 
asked  for  release  of  parcels  of  land  covered  thereby;  Hill  v.  Atlantic 
etc.  R.  Co.,  143  N.  C.  560,  55  S.  E.  862,  9  L.  R.  A.  (n.  s.)  606,  lease 
ratified  where  president's  report  thereon  was  received  and  adopted 
at  corporate  meeting;   San  Antonio  etc.  Ry.  v.  Adams   (Tex.   Civ.), 

25  S.  W.  643,  instance  where  corporation  was  estopped  from  claim- 
ing stock  was  assessable;  Steger  v.  Davis,  8  Tex.  Civ.  29,  27  S.  W. 
1071,  applying  rule  where  corporation  is  in  position  of  principal. 

Express  Assent  Is  not  Essential  on  part  of  stockholders  to  operate 
as  equitable  estoppei  upon  them;  it  may  be  inferred  from  failure 
to  promptly  condemn  unauthorized  act. 

Reaffirmed  in  Stokes  v.  Detrick,  75  Md.  264,  23  Atl.  848,  and  Miller 
V.  Matthews,  87  Md.  476,  40  Atl.  178. 

Article  4827,  Revised  Statutes,  prescribing  form  of  replevin  bond, 
expressly  provides  for  costs  against  claimant  and  sureties. 

Approved  in  Howard  v.  Parks,  1  Tex.  Civ.  606,  21  S.  W.  270, 
arguendo. 

In  Suit  to  Determine  Bight  to  Property  under  Revised  Statutes, 
article  4843,  judgment  should  establish  rights  and  privileges  of  par- 
ties severally,  and  fix  value  of  use. 

Approved  in  Keating  v.  Julian  (Tex.  Civ.),  23  S.  W.  608,  follow- 
ing rule;  Parlin  v.  Coffey,  25  Tex.  Civ.  221,  61  S.  W.  513,  2  Tex.  Ct. 
Rep.  156,  in  trial  of  right  of  property,  judgment  should  fix  value  of 
use  of  the  property. 

m  Snit  to  Try  Bight  of  Property  under  Revised  Statutes,  articles 
4833,  4838,  4839,  plaintiff  need  not  produce  his  writ  of  attachment, 
anless  its  existence  or  validity  be  put  in  issue  by  special  plea. 

Approved  in  Yarborough  v.  Weaver  (Tex.  Civ.),  22  S.  W.  77J  , 
Roos  V.  Lewyn,  5  Tex.  Civ.  598,  24  S.  W.  539,  Davis  v.  Dallas  Nat. 
Bank,  7  Tex.  Civ.  45,  26  S.  W.  223,  all  reaffirming  rule;  ,Watt  v. 
Parlin  etc.  Co.,  44  Tex.  Civ.  441,  98  S.  W.  429,  and  Betterton  v. 
Echols,  85  Tex.  214,  20  S.  W.  64,  both  arguendo. 

80  Tex.  23fr-239,  15  8.  W.  785,  NOBFLEET  v.  McCALL. 

Long  and  XJnexcnsed  Delay  in  Suing  to  Establish  Trust  is  bar  to 
recovery,  although  its  existence  may  have  been  sufficiently  proved. 

Approved  in  Holland  v.  Farthing,  2  Tex.  Civ.  156,  21  S.  W.  68, 
an  express  trust  is  not  within  statute  of  frauds,  and  may  be  es- 
tablished by  parol. 

80  Tex.  239-242,  15  8.  W.  807,  OGBXTBN  v.  WHITLOW. 

Vendee,  under  Executory  Contract  of  Sale,  should  be  relieved 
upon  showing  defect  of  title,  unless  it  appears  defect  was  known  at 
time  of  sale;  where  contract  is  executed,  vendee  must  show  beyond 
doubt  that  title  was  failure,  in  whole  or  in  part,  that  there  is  danger 
of  eviction,  and  also  circumstances  to  repel  presumption  of  knowl- 
edge. 

Approved  in  McCamly  v.  Waterhouse,  80  Tex.  342,  16  S.  W.  19, 
Crouch  V.  Johnson,  7  Tex.  Civ.  440,  27  S.  W.  11,  Cook  v.  Coleman 
(Tex.  Civ.),  33  S.  W.  756,  and  Elder  v.  First  Nat.  Bank  (Tex.  Civ.), 
42  S.  W.  125,  all  reaffixming  rule;  McGregor  v.  Tabor   (Tex.  Civ.), 

26  S.   W.    443,   to   recover   against   warrantor,   plaintiff   must    show 
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eviction  or  yielding  to  superior  title;  Blanks  v.  Ripley,  8  Tex.  Civ. 
159,  27  S.  W.  734,  where  interest  in  water  ditch  was  conveyed  by 
warranty  deed,  grantee  in  suit  by  grantor  on  purchase  money  note 
may  be  allowed  abatement  for  failure  of  title  to  the  ditch. 

Wliere  Vendee  has  Accepted  Deeds  with  covenants  of  warranty, 
contract  will  be  deemed  executed  although  vendor's  lien  is  reserved 
to  secure  notes. 

Approved  in  Broocks  v.  Lee,  46  Tex.  Civ.  374,  102  S.  W.  779, 
Brown  v.  Montgomery,  89  Tex.  253,  34  S.  W.  444,  Smith  v.  Jarvis 
(Tex.  Civ.),  24  S.  W.  855,  Knight  v.  Coleman  Co.  (Tex.  Civ.),  51 
S.  W.  259,  and  Moore  v.  Vogel,  22  Tex.  Civ.  237,  54  S.  W.  1062,  all 
reaffirming  rule;  Carey  v.  Starr,  93  Tex.  515,  56  S.  W.  325,  where 
sale  is  rescinded  and  vendee  reconveys  in  cancellation  of  purchase 
money  notes,  vendor  cannot  recover  for  timber  cut  on  land;  Chase 
V.  Swayne,  88  Tex.  224,  53  Am.  St.  Kep.  747,  30  S.  W.  1051,  arguendo. 

In  Suit  on  Purchase  Money  Notes,  vendee  setting  up  failure  of 
title  mus-t  offer  to  reconvey  or  restore  possession. 

Reaffirmed  in  Moore  v.  Vogel,  22  Tex.  Civ.  238,  54  S.  W.  1063. 
See  note,  21  L.  R.  A.  (n.  s.)  379. 

Distinguished  in  Morris  v.  Brown,  38  Tex.  Civ.  270,  85  S.  W.  1017, 
where  vendor  had  no  title  and  vendee  simply  seeks  to  be  relieved 
from  further  payments  on  purchase  money  notes. 

80  Tex.  24^245,  16  8.  W.  47,  BATES  Y.  SMITH. 

Court  Having  Found,  as  Matter  of  Fact,  that  citation  in  suit  was 
issued  after  expiration  of  statutory  limit,  it  was  error  to  find,  as 
matter  of  law,  that  previous  filing  of  petition  arrested  statute. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Flatt  (Tex.  Civ.),  36  S.  W.  1031, 
whether  citation  was  served  within  reasonable  time  is  ^or  jury; 
Jordan  v.  Bosworth,  123  Q«.  882,  51  S.  E.  756,  filing  of  petition  with 
instruction  to  withhold  process  does  not  arrest  running  of  statute. 

80  Tex.  249-260,  16  8.  W.  58,  VON  BOSENBEBG  v.  CUELIJIB. 
Under  Act  of  1881,  Granting  Land  to  Confederate  Soldiers,  it  was 

not  contemplated  that  owner  of  cecrtificate  might  select  lands  in  one 
locality  and  locate  elsewhere  lands  for  school  fund. 

Followed  in  Maurice  v.  Upton  (Tex.  Civ.),  41  S.  W.  507,  and  Kurtz- 
man  V.  Blackwell,  21  Tex.  Civ.  223,  51  S.  W.  660. 

Patent  Issued  upon  Illegal  Surveys,  but  upon  valid  certificate, 
cannot  be  attacked  by  one  not  claiming  under  right  existing  before 
it  issues. 

Reaffirmed  in  Burnett  v.  Powell,  6  Tex.  Civ.  40,  25  S.  W.  1030, 
and  Dawson  v.  M'Leary  (Tex.  Civ.),  25  S.  W.  706. 

Failure  to  Betum  Certificate  to  Oeneral  Land  Office  within  twelve 
months,  as  required  by  Revised  Statutes,  articles  3902-3909,  forfeits 
surveys  by  holder  of  Confederate  land  scrip. 

Approved  in  Brackenridge  v.  Claridge,  91  Tex.  534,  44  S.  W.  822, 
43  L.  R.  A.  593,  Confederate  land  certificate  properly  located,  sur- 
veyed and  returned  with  field-notes  to  land  office,  confers  good  title. 

Statutes  Relating  to  Filing  of  Certificates  of  Location  and  surveys 
evidence  that  it  was  not  intended  that  certificate  by  which  survey 
has  been  made  should  ever  leave  land  office  for  any  purpose  when 
once  filed. 

Approved  in  Seibert  v.  RichardsoUi  5  Tex.  Civ.  508,  23  S.  W.  901, 
arguendo. 
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Mi0eellaiieon8.~€mith  v.  McGaughey,  87  Tex.  66,  26  S.  W.  1047, 
cited  historically  in  stating  facts  of  litigation  at  bar;  Sparks  v.  Hall, 
29  Tex.  Civ.  181,  67  S.  W.  918,  party  could  not  suspend  running  of 
statute  on  location  of  certificate  upon  excessive  quantity  of  land 
by  neglecting  to  apply  for  correction. 

80  Tttz.  261-269,  26  Am.  St  B^.  735,  16  8.  W.  43,  ALLEN  V.  LONG. 

Joint  Stock  Oompany  is  As80ciatio&  of  IndlvidualB  for  purpose  of 
profit,  possessing  common  capital  contributed  by  members  which  is 
commonly  divided  into  shares,  transferable  by  owner. 

Approved  in  Ackermann  v.  Ackermann  etc.  Verein  (Tex.  Civ.),  60 
8.  W.  368,  1  Tex.  Ct.  Rep.  479,  as  to  contracts  or  property,  members 
of  voluntary  association  should  be  treated  as  partners. 

It  la  Only  Where  Effort  has  Been  Made  to  Conform  to  law  in  estab- 
lishing corporation  and  some  formal  defect  exists  as  to  mode  of 
compliance,  that  corporation  is  regarded  as  one  de  facto. 

Approved  in  McLeary  v.  Dawson,  87  Tex.  538,  29  S.  W.  1047,  one 
cannot  be  de  facto  president  of  de  jure  corporation  by  usurping 
illegal  rights  based  on  acts  of  self -constituted  body  which  was  not 
a  de  facto  corporation.  See  notes,  26  Am.  St.  Bep.  748;  33  Am.  St. 
Rep.  182;  33  Am.  St.  Rep.  359;  38  Am.  St.  Rep.  556;  42  Am.  St. 
Rep.  683;  47  Am.  St.  Rep.  166;  53  Am.  St.  Rep.  238;  118  Am.  St. 
Bep.  257. 

Ouster  l»j  Ootenant»  to  Warrant  Suit  for  Eecovery  of  possession, 
most  be  such  as  to  put  statute  of  limitation  in  motion. 

See  note,  50  Am.  St.  Bep.  844. 

80  Tez.  270-275,  15  8.  W.  568,  18  8.  W.  948,  GXTLF  ETC.  BT.  V. 
TBAWIOK. 

Principle  Invcdved  In  Bole  as  to  Waiver  in  insurance  policies  and 
contracts  of  carriage  is  substantially  the  same. 

Approved  in  Galveston  etc.  Ry.  v.  House,  4  Tex.  Civ.  269,  23  S. 
W.  334,  instance  where  carrier's  agent  was  held  authorized  to  waive 
clause  in  shipping  contract!  Oulf  etc.  Ry.  v.  Brown  (Tex.  Civ.),  24 
S.  W.  918,  in  action  for  damages  arising  out  of  shipping  contract, 
court  should  not  assume  in  its  charge  that  carrier  was  bound  by 
its  agent's  acts. 

Carrier,  by  Inducing  Clsimaat  for  Damages  for  injury  to  cattle 
to  believe  that  claim  would  be  amicably  adjusted,  waives  right  to 
assert  clause  limiting  right  to  sue  to  forty  days  after  injury. 

Approved  in  Galveston  etc.  Ry.  v.  Silegman  (Tex.  Civ.),  23  S.  W. 
301,  Galveston  etc.  Ry.  v.  Kelley  (Tex.  Civ.),  26  S.  W.  471,  and  Bur- 
lington Ins.  Co.  V.  Toby,  10  Tex.  Civ.  428,  30  S.  W.  1113,  all  follow- 
ing rule;  Phoenix  Assur.  Co.  v.  Freedman  (Tex.  Sup.),  19  S.  W.  1011, 
instance  where  stipulation  to  file  proof  of  loss  under  insurance  policy 
was  held  waived;  Gulf  etc.  Ry.  v.  Hume,  87  Tex.  218,  27  S.  W.  Ill, 
carrier  may  fix  reasonable  time,  shorter  than  that  allowed  by  law, 
within  which  to  commence  suit  for  delay  in  shipping.  See  note,  88 
Am.  St.  Rep.  118;  63  L.  R.  A.  206. 

Canter's  Liability  for  Safety  of  Cattle  Accrues  when  they  are  de- 
livered in  its  pens  for  shipment. 

Reaffirmed  in  International  etc.  Ry.  v.  Dimmit  Co.  etc.  Co.,  5  Tex. 
Civ.  188,  23  S.  W.  755;  Gulf  etc.  Ry.  v.  Wood  (Tex.  Civ.),  30  S.  W. 
716;  St.  Louis  etc.  Ry.  v.  Martin  (Tex.  Civ.),  35  S.  W.  29.    Approved 
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in  Missouri  etc.  Ry.  Co.  v.  Beard,  34  Tex.  Civ.  191,  78  S.  W.  255, 
where  property  has  been  received,  issuance  of  bill  of  lading  not 
necessary  to  commencement  of  carrier's  liability.  See  notes,  63  Am. 
St.  Rep.  560;  97  Am.  Rep.  85;  44  L.  R.  A.  292. 

Article  4236,  Bevlsed  Statutes,  requiring  carriers  to  erect  suitable 
buildings  or  indosures,  etc.,  includes  stock-pens. 

ReafBrmed  in  Houston  etc.  Ry.  Co.  v.  Trammell,  28  Tex.  Civ.  315, 
68  S.  W.  717;  Texas  et<5.  Ry.  v.  Fambrough  (Tex.  Civ.),  55  S.  W. 
190.  See  notes,  37  Am.  St.  Rep.  639;  63  Am.  St.  Rep.  552;  44  L. 
R.  A.  290. 

Carrier  cannot  Absolve  Himself  from  liability  for  failure  to  keep^ 
several  stock-pens,  by  showing  that  they  were  so  badly  kept  or  con- 
structed as  to  make  it  contributory  negligence  for  shipper  to  use 
them. 

Approved  in  Texas  etc.  Ry.  v.  Ross,  7  Tex.  Civ.  658,  27  S.  W. 
730,  and  Galveston  etc.  Ry.  v.  Jackson  (Tex.  Civ.),  37  S.  W.  255, 
both  following  rule;  Chicago  etc.  R.  Co.  v.  Morris,  16  Wyo.  315,. 
93  Pac.  666,  company  liable  for  furnishing  car  with  defective  draw- 
bar for  horses,  when  no  duty  on  plaintiff  to  inspect;  Leonard  v. 
Whitcomb,  95  Wis.  650,  70  N.  W.  819,  carrier  is  liable  for  furnish- 
ing defective  stock-car,  notwithstanding  stipulation  assuming  such 
risks,  where  the  defect  was  not  obvious.  See  notes,  63  Am.  St.  Rep. 
551,  566;  44  L.  R.  A.  294. 

Limitation  of  Forty  Days  in  Shipping  Contract^  in  which  to  bring 
action,  does  not  apply  to  loss  of  cattle  from  pens. 

See  note,  88  Am.  St.  Rep.  120. 

Where  Damans  are  Separable  and  plaintiff  remits  part  as  t<y 
which  there  was  error,  appellate  court  will  render  judgment  accord- 
ingly. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Wesch  (Tex.  Civ.),  21  S.  W. 
1014,  and  Sehulz  v.  Annick  (Tex.  Civ.),  29  S.  W.  916. 

Distinguished  in  Galveston  etc.  Ry.  v.  Wesch,  85  Tex.  598,  22  S. 
W.  957,  where  judgment  is  reversed  by  court  of  appeals  because  of 
plaintiff's  testifying  that  his  expenses,  caused  by  his  injuries,  "were 
about"  a  certain  amount,  it  is  error  to  allow  plaintiff  to  file  remittitur 
and  then  affirm  the  judgment. 

80  Tex.  276-279,  16  S.  W.  39,  KING  v.  BROWN. 

Suit  Against  Mortgagor  to  Foreclose  cannot  affect  title  of  pur- 
chaser of  mortgagor's  equity  of  redemption  or  legal  title,  who  is  not 
made  party,  if  there  is  actual  or  constructive  notice  of  purchase. 

Approved  in  Bradford  v.  Knowles,  86  Tex.  508,  25  S.  W.  1118, 
reaffirming  rule;  McDonald  v.  Miller,  90  Tex.  312,  39  S.  W.  95,  fol- 
lowing rule  where  encumbrance  was  an  attachment  lien  which  had 
been  foreclosed  to  the  extent  that  the  sale  thereunder  had  been  or- 
dered.   See  note,  27  Am.  St.  Rep.  753. 

While  Foredosnre  cannot  Affect  Bight  of  mortgagor's  vendee,  who 
was  not  made  party,  it  cannot,  on  other  hand,  free  land  of  debt  and 
give  such  purchaser  encumbered  title. 

Approved  in  Owens  v.  Heidbreder  (Tex.  Civ.),  44  S.  W.  1087, 
holding  enforcement  of  a  materialman's  lien  cannot  affect  prior 
mortgagee  as  to  lot  and  improvements  at  time  of  his  mortgage. 

Although  Decree  in  Foreclosure  Suit  to  which  mortgagor's  vendee 
is  not  party  is  of  no  effect  as  such  against  mortgagor,  it  is  good  as. 
personal  judgment,  and  arrests  statute  as  to  original  claim. 
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Approved  in  Hays  v.  Tilson,  18  Tex.  Civ.  614,  46  S.  W.  481,  mort- 
gagee who  has  his  claim  approved  by  probate  court  administering 
on  mortgagor's  estate  removes  limitations  on  original  claim;  Flew* 
ellen  v.  Cochran,  19  Tex.  Civ.  501,  48  S.  W.  40,  debtor,  who  has  con- 
veyed property,  cannot,  by  written  acknowledgment,  restore  debt 
and  lien  after  barred  by  limitations. 

Foreclosure  Purchaser  Sned  by  Purchaser  of  Equity  of  redemption 
not  made  party  to  foreclosure  is  entitled  to  be  subrogated  to  mort- 
gagor's rights  to  extent  of  price  paid  at  foreclosure  sale. 

Approved  in  Darrow  v.  Summerhill,  93  Tex.  103,  77  Am.  St.  Bep. 
839,  53  S.  W.  683,  arguendo. 

80  Tex.  279-289,  16  8.  W.  40,  WILSON  V.  SIMPSON. 

Where  Patent  Issued  to  Heirs  of  Certificate  Holder,  who  had  pre- 
viously conveyed  the  land,  such  heirs  held  in  trust  for  his  grantee, 
and  stale  demand  does  not  apply  until  they  repudiate  the  trust. 

Approved  in  Yeary  v.  Crenshaw,  30  Tex.  Civ.  403,  70  S.  W.  582, 
reaffirming  rule;  Dean  v.  Jagoe,  46  Tex.  Civ.  391,  103  S.  W.  196, 
where  testator  entitled  to  unconditional  conveyance  of  land  at  time 
of  making  will,  but  had  not  yet  received  it,  fact  that  after  death 
patent  issued  to  his  heirs,  does  not  affect  right  of  devisees  to  recover 
land;  Pearce  v.  Dyess,  45  Tex,  Civ.  411,  101  8.  W.  550,  where  trustee 
recognized  trust  up  to  death  and  his  wife  and  her  husband  recog- 
nized it  up  to  short  time  prior  to  suit,  stale  demand  or  limitation 
cannot  be  urged;  Scott  v.  Farmers'  etc.  Nat.  Bank  (Tex.  Civ.),  66 
S.  W.  499,  instance  of  trust  relation  in  which  limitations  did  not 
commence  until  repudiation  by  trustee. 

In  Gonstroctive  Trusts,  Which  Presuppose  Adverse  Bight  from  be- 
ginning, in  trustee,  statute  will  run  from  time  beneficiary  should  have 
vindicated  right  of  action. 

Approved  in  Barnet  v.  Houston,  18  Tex.  Civ.  138,  44  S.  W.  691, 
reaffirming  rule;  Broussard  v.  Dull,  3  Tex.  Civ.  68,  21  S.  W.  9-11, 
stale  demand  does  not  "apply  where  equitable  owner  takes  possession 
of  the  land  within  ten  years  after  legal  holder's  repudiation;  New 
York  etc.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  616,  28  S.  W.  213,  stale 
demand  is  not  available  as  a  defense  in  trespass  to  try  title;  Gal- 
braith  v.  Howard,  11  Tex.  Civ.  240,  32  S.  W.  807,  arguendo. 

Acknowledgment  of  Married  Woman  That  Deed  was  "her  own 
free  act  and  deed,  and  she  wished  not  to  retract  it,"  sufficient. 

Approved  in  Arnall  v.  Newcom,  29  Tex.  Civ.  523,  69  S.  W.  93, 
holding  certificate  to  be  substantial  compliance  with  statute.  See 
note,  108  Am.  St.  Bep.  572. 

Distinguished  in  Tiemann  v.  Cobb,  36  Tex.  Civ.  291,  80  S.  W.  251, 
acknowledgment  that  instrument  was  her  own  act  and  deed  insuf-' 
ficienl 

Instrument  Over  Thirty  Tears  Old,  free  from  suspicion,  coming 
from  proper  custody  and  acted  upon  in  same  manner,  is  admissible 
as  ancient  instrument. 

See  note,  35  L.  B.  A.  342. 

80  Tex.  289-292,  16  8.  W.  48,  THOMAS  v.  M0B8E. 

A  Party  is  Liable  for  the  Conversion  of  the  Note  of  an  insolvent 
to  the  extent  that  the  note  is  secured. 

Approved  in  People's  Nat.  Bank  v.  Brogden,  98  Tex.  364,  83  S.  W. 
1100,  and  People's  Nat.  Dank  v.  Bxogden  (Tex.  Civ.),  84  S.  W.  602, 
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both  holding  bank  improperly  delivering  bill  of  lading  to  consignee 
liable  for  value  of  conBignment,  not  for  face  of  draft  attached  to 
bill  of  lading. 

80  Tex.  294-296,  16  S.  W.  37,  SHEER  v.  OUMMINaS. 

Mechanic's  Lien  cannot  be  Established  Against  Owner  of  land  with- 
out hia  knowledge  or  consent. 

Approved  in  Penfield  v.  Harris,  7  Tex.  Civ.  663,  27  S.  W.  764,  such 
lien  cannot  be  fixed  under  statute  except  by  authority  of  land  owner, 
his  agent,  trustee,  or  contractor.     See  note,  62  L.  B.  A.  372. 

Buildings  Erected  npon  Land  without  owner's  knowledge  or  con- 
sent become  part  of  realty. 

Beaffirmed  in  Nicholstone  City  Co.  v.  Smalley,  21  Tex.  Civ.  212, 
51  8.  W.  528. 

Where  One  Contracts  on  Own  Acconnt  for  erection  of  buildings, 
and  not  as  agent,  there  can  be  no  presumption  of  ratification  from 
owner's  appropriating  buildings  to  own  use. 

Eeaflirmed  in  Nichols  v.  State,  11  Tex.  Civ.  336,  32  S.  W.  456, 
and  Williams  v.  Moore,  24  Tex.  Civ.  410,  58  S.  W.  957,  1  Tex.  Ct. 
Eep.  73. 

80  Tez.  29&-S08,  16  8.  W.  66^  HOTJSTOIT  v.  EILLOIJaH. 

Oolonizatlon  LawB  Prohibited  Sales  by  grantees. 

See  note,  31  Am.  St.  Bep.  197. 

In  18S7,  Texas  Probate  Courts  had  No  Power  to  decree  specific 
performance  of  contract  for  sale  of  land. 

Approved  in  Cope  v.  Blount,  38  Tex.  Civ.  518,  91  S.  W.  616,  re- 
affirming rule.     See  note,  27  Am.  St.  Bep.  858. 

Act  of  March  20,  1848,  Section  53,  seems  to  have  been  first  law 
permitting  probate  court  to  decree  specific  performance  of  contract 
to  convey  land. 

Approved  in  Aspley  v.  Murphy,  50  Fed.  378,  arguendo. 

Probate  Courts  had  No  Power  to  Enforce  sale  of  land  in  1833. 

Approved  in  McCarty  v.  Merry  (Tex.  Civ.),  59  S.  W.  306,  1  Tex. 
Ct.  Eep.  330,  in  1838  probate  court  could  not  partition  realty  under 
contract  of  sale;  Aspley  v.  Murphy,  50  Fed.  377,  arguendo. 

Although  Decree  of  Spedflc  Performance  and  sale  thereunder  are 
void,  if  money  consideration  has  been  paid  by  purchaser  at  such  sale, 
plaintiff  recovering  land  should  return  purchase  money  with  interest. 

Approved  in  Buchanan  v.  Park  (Tex.  Civ.),  36  S.  W.  809,  reafiirm- 
ing  rule;  Oriental  v.  Barclay,  16  Tex.  Civ.  215,  41  S.  W.  126,  when 
plaintiff,  in  personal  injury  suit,  seeks  to  avoid  release,  he  must  place 
defendant  in  statu  quo. 

Where  Court  has  Jurisdiction  Orer  Question,  facts  authorizing  de- 
cree found  will  be  presumed. 

Approved  in  Buchanan  v.  Park  (Tex.  Civ.),  36  S.  W.  808,  reaffirm- 
ing rule;  Maxson  v.  Jennings,  19  Tex.  Civ.  706,  48  8.  W.  784,  argu- 
endo. 

80  Tex.  308-316,  16  S.  W.  S3,  GIDDING  v.  BAKER. 

In  Action  of  Tort,  Becoyery  Against  One  Joint  Defendant  does  not 
in  any  manner  depend  on  recovery  against  any  other. 

Approved  in  Porter  v.  Martyn  (Tex.  Civ.),  32  S.  W.  733,  Port 
Worth  etc.  By.  v.  Enos  (Tex.  Civ.),  50  S.  W.  597,  and  Williams  v. 
Goff  (Tex.  Civ.),  54  S.  W.  429,  all  reaffirming  rule;  Missouri  etc.  By. 
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V.  Enos,  92  Tex.  580,  50  S.  W.  928,  appellate  court  may  reverse  as  to 
one  and  affirm  as  to  other  joint  tort-feasors;  Sanger  v.  Henderson, 
1  Tex.  Civ.  418,  an  offer  to  remit  part  of  damages,  and  to  dismiss 
as  to  one,  comes  too  late  in  a  motion  for  rehearing  on  appeal. 

Becord  In  Suit  by  Bank  Beceiver  Against  President  to  set  aside 
deed  of  trust  given  to  secure  defendants  is  not  admissible  in  action 
against  president  for  false  representations  inducing  plaintiffs  to  de- 
pout. 

Approved  in  Baker  v.  Ashe,  80  Tex.  359,  361,  16  S.  W.  36,  37, 
statements  made  to  third  person,  and  not  communicated  to  plaintiff, 
are  inadmissible. 

Oonrt  may,  in  Its  Charge,  Limit  Consideration  of  evidence  to  the 
question  on  which  it  was  introduced. 

Approved  in  Gulf  etc.  By.  Co.  v.  Holt,  30  Tex.  Civ.  333,  70  S.  W. 
593,  where  one  defendant  sought  to  cast  blame  for  accident  on  the 
other,  court  should  have  instructed  jury  that  plaintiff  could  only  re- 
cover for  acts  of  negligence  alleged  by  him;  Spiars  v.  Dallas  Cotton 
MOla  (Tex.  Civ.),  32  8.  W.  777,  it  is  not  error  to  charge  upon  weight 
and  credibility  of  impeaching  evidence;  Galveston  etc.  By.  v.  New- 
port, 26  Tex.  Civ.  587,  65  S.  W.  659,  3  Tex.  Ct.  Bep.  95,  when  evi- 
dence is  competent  for  one  purpose  but  not  for  other  purposes,  court 
may  limit  its  consideration. 

Bank  Precddent  must  Ubo  Seasonable  Diligence  to  acquaint  him- 
self with  affaire  of  bank. 

Distinguished  in  Tucker  v.  Osbourn,  101  Md.  618,  61  Atl.  323, 
building  association  liable  for  misrepresentation  of  its  general  man- 
ager in  procuring  exchange  of  stock;  Cahill  v.  Applegarth,  98  Md. 
504,  56  Atl.  797,  director  of  bank  not  liable  in  deceit  for  negligent 
misrepresentations  of  bank's  condition. 

80  Tez.  316-329,  15  8.  W.  680,  1054,  McCAMANT  v.  BOBEBT8. 

Witness  may  be  Impeached  by  Showing  that  he  testified  differ- 
ently on  former  trial,  where  proper  predicate  is  laid,  but  statement 
of  facts  cannot  be  used  for  that  purpose. 

Beaffirmed  in  Nix  v.  Cole  (Tex.  Civ.),  29  S.  W.  562;  Allen  v.  Conn 
(Tex.  Civ.),  37  S.  W.  192. 

Fact  That  One  is  Beslding  upon  Land  as  tenant  of  another  is 
notice  of  latter's  claim  to  purchasers  of  adverse  claim. 

Beaffirmed  in  Davidson  v.  Green,  27  Tex.  Civ.  396,  65  S.  W.  1111, 
3  Tex.  Ct.  Bep.  494.     See  note,  13  L.  B.  A.  (n.  s.)  100. 

Distinguished  in  Sanger  Bros.  v.  Collum  (Tex.  Civ.),  78  S.  W.  402, 
possession  of  heir  not  notice  of  title  under  unrecorded  deed  and  oral 
partition. 

In  Order  to  Constitute  Mortgage  There  most  be  Debt  to  be  secured, 
and  while  there  need  not  be  express  promise  to  pay,  there  must  be 
right  to  recover  it. 

Approved  in  Soell  v.  Hadden,  85  Tex.  188,  19  S.  W.  1089,  a  con- 
veyance to  secure  note,  which  is  to  become  void  if  note  is  paid,  is  a 
mortgage;  Armstrong  v.  Burkitt  (Tex,  Civ.),  34  8.  W.  761,  contract 
to  loan  money  for  construction  of  railroad,  money  to  be  repaid  at 
maturity,  and  if  not  paid  parties  to  become  owners,  is  a  mortgage; 
Jefferies  v.  Hartel  (Tex.  Civ.),  51  S.  W.  655,  instrument  reciting 
that  conveyance  is  void  if  consideration  paid  within  certain  time, 
but  without  equity  of  redemption,  is  a  mortgage. 
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Distinguished  in  Eckford  v.  Berry  (Tex.  Civ.),  27  S.  W.  842,  843, 
when  a  conveyance  for  money  consideration  to  be  void  if  considera- 
tion repaid,  and  upon  default  grantee  took  possession  and  paid  taxes 
for  years  as  between  parties,  it  is  an  absolute  conveyance. 

As  Bearing  upon  the  Identity  of  a  Party  under  whom  rights  are 
claimed,  his  affidavits  in  conflict  with  such  claim  are  admissible. 

Approved  in  Matthews  v.  E.  Eppstein  &  Co.,  35  Tex.  Civ.  516,  80 
S.  W.  883,  admitting  declarations  of  father  that  deed  was  to. himself 
instead  of  son  of  same  name. 

Miscellaneous. — Norwood  v.  Alamo  etc.  Ins.  Co.,  13  Tex.  Civ.  480, 
35  S.  W.  719,  agent  is  not  guilty  of  negligence  unless  he  has  authority 
to  extent  of  act  complained  of;  McCamant  v.  Roberts,  87  Tex.  243, 
27  S.  W.  87,  McCamant  v.  Roberts  (Tex.  Civ.),  25  S.  W.  733,  both 
subsequent  phases  of  same  case. 

80  Tex.  829-332,  16  S.  W.  SO,  BBOUSSABD  v.  BABIKE  ETC.  BT. 

Where  Injury  to  Grass  from  Overflow  is  such  as  to  prevent  growth 
and  deprive  owner  of  use  of  pasture  for  considerable  time,  value  of 
use,  had  there  been  no  overflow,  is  measure  of  damages. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Prude,  39  Tex.  Civ.  146,  86  S.  W. 
1048,  and  Galveston  etc.  Ry.  Qo.  v.  Chittim,  31  Tex.  Civ.  44,  71  S.  W. 
297,  both  holding  measure  of  damages  for  destruction  of  grass  is 
reasonable  market  value  at  time  of  destruction;  Hughes  v-.  Austin, 
12  Tex.  Civ.  187,  33  S.  W.  611,  measure  of  damages  is  difference  in 
value  between  pasture  overflowed  and  new  pasture.  See  notes,  23  L. 
R.  A.  (n.  s.)  315;  59  L.  R.  A.  895. 

Injury  of  Cattle  from  Starvation  as  result  of  overflow  of  pasture 
land  is  too  remote  to  be  deemed  element  of  damages  in  suit  for  such 
overflow. 

Approved  in  Smith  v.  Antonio  (Tex.  Civ.),  57  S.  W.  882,  loss  of 
seed,  resulting  from  plaintiff's  inability  through  sickness  to  plant  the 
same,  is  too  remote. 

80  Tex.  832-340,  16  S.  W.  21,  lEVIN  v.  BEVIL. 

It  is  Within  Discretion  of  District  Court  to  permit  amendment  of 
its  process,  and  its  action  in  that  respect  will  not  be  revised  by 
supreme  court. 

Approved  in  Oriental  v.  Barclay,  16  Tex.  Civ.  206,  41  S.  W.  122,  it 
is  not  error  to  permit  clerk  to  place  seal  on  commission;  Linskie  v. 
Kerr  (Tex.  Civ.),  34  S.  W.  766,  court  may  permit  clerk  to  insert  his 
name  in  a  commission  where  another  name  appears. 

Where  Issues  in  Cause  Did  not  Require  Court  to  charge  upon  rules 
relating  to  boundaries,  it  is  not  error  to  refuse  such  charge  when 
requested. 

Approved  in  Wright  v.  Hardie  (Tex.  Civ.),  30  S.  W.  676,  where  a 
fact  is  proved  by  un^jlisputed  testimony,  and  but  one  conclusion  can 
be  reached,  court  may  properly  refuse  a  special  instruction  thereon. 

English  Field-notes,  Preserved  With  Spanish  Copy  of  them,  may  be 
treated  as  part  of  title. 

Approved  in  Wilkins  v.  Clawson,  37  Tex.  Civ.  166,  83  S.  W.  734, 
reaffirming  rule;  Goodson  v.  Fitzgerald,  40  Tex.  Civ.  623,  90  S.  W. 
899,  where  call  omitted  from  description  in  grant. 

Distinguished  in  Barrow  v.  Lyons,  38  Tex.  Civ.  588,  86  S.  W.  774, 
fleld-notes  not  conclusive  where  original  authority  not  shown  nor 
anything  connecting  them  with  original  grant. 


199  NOTES  ON  TEXAS  BEPORTS.       80  Tex.  340-350 

80  Tez.  340-^43,  16  a  W.  19,  McOAMLT  V.  WATEBHOUSE. 

ABSignment  of  Note  Oiven  for  Purchase  Price  of  land  carries  with 
it  lien  on  l&nd  as  incident  to  debt,  and  leaves  no  title  or  interest  in 
Tender. 

Approved  in  White  v.  Cole,  87  Tex.  502,  29  S.  W.  760,  Abernethy 
V.  Bass,  9  Tex.  Civ.  244,  29  S.  W.  400,  Hamilton  etc.  Shoe  Co.  v. 
Lewis,  7  Tex.  Civ.  514,  28  S.  W.  103,  Liverpool  etc.  Ins.  Co.  v.  Rieker, 
10  Tex.  Civ.  267,  31  S.  W.  249,  and  Brotherton  v.  Anderson,  27  Tex. 
Civ.  589,  66  S.  W.  683,  3  Tex.  Ct.  Bep.  841,  all  reaffirming  rule; 
Moore  v.  Glass,  6  Tex.  Civ.  372,  25  S.  W.  130,  assignment  of  purchase 
money  note  secured  by  vendor's  lien  extinguishes  any  title  assignor 
had  to  the  land. 

Distinguished  in  Douglass  v.  Blount,  95  Tex.  380,  67  S.  W.  489,  58 
L.  R.  A.  699,  vendor's  right  of  rescission  lost  by  assignment  of  one 
of  purchase  money  notes  and  election  of  holder  thereof  to  foreclose 
lien. 

80  Tex.  344-350,  26  Am.  SI  Bep.  473,  15  8.  W.  1038,  AMEBICAN 
8AI.T  CO.  V.  HBIDENHEIMBB. 

Do  Facto  €oxporatio&  is  One  not  Legally  Constitated,  but  organized 
and  operated  under  color  of  law. 

Approved  in  Seymour  Opera  etc.  Co.  v.  Woolridge  (Tex.  Civ.),  31 
8.  W.  235,  Miller  v.  Perris  Irr.  Dist.,  99  Fed.  150,  and  Gilkey  v.  Town 
of  How.  105  Wis.  46,  81  N.  W.  122,  49  L.  B.  A.  483,  all  reaffirming 
rule;  White  v.  Quanah  (Tex.  Civ.),  27  S.  W.  840,  de  facto  municipal 
corporation,  upon  reincorporation,  assumes  liabilities  of  old  corpora- 
tion; Tulare  Irr.  District  v.  Shepard,  185  U.  S.  13,  46  L.  780,  22 
Sup.  Ct.  Bep.  531,  applying  rule  to  irrigation  district.  See  notes,  29 
Am.  St.  Bep.  601;  33  Am.  St.  Bep.  359;  38  Am.  St.  Bep.  556;  59  Am. 
St.  Bep.  526;  76  Am.  St.  Bep.  122;  118  Am.  St.  Bep.  258;  94  Am.  St. 
Bep.  594. 

Distinguished  in  Miller  v.  Tod,  94  Tex.  409,  67  S.  W.  484,  Secretary 
of  State  might  refuse  to  file  corporate  charter  when  one  of  purposes 
not  authorized  by  law. 

Action  Against  Members  of  Corporations  who  had  withdrawn  assets 
leaving  debts  unpaid  is  barred  by  limitation  of  twenty  years. 

Approved  in  Blount  v.  Bleker,  13  Tex.  Civ.  231,  35  S.  W.  864, 
statute  of  limitations  applies  in  equity  suits  as  well  as  law;  Thomp- 
son V.  Texas  etc.  Cattle  Co.  (Tex.  Civ.),  24  S.  W.  857,  foreign  cor- 
poration doing  business  in  this  state  and  having  officers  here  can 
plead  statute  of  limitations;  Phoenix  Lumber  Co.  v.  Houston  Water 
Co-  (Tex.  Civ.),  59  S.  W.  555,  1  Tex.  Ct.  Bep.  549,  successor  of  a 
corporation  may  plead  limitations  in  bar  of  debt. 

Where  One  of  Several  Defendants  Below  Failed  to  file  answer, 
it  is  error  to  render  judgment  for  all  defendants,  and  appellate  court 
in  affirming  judgment  will  reverse  as  to  him. 

Beaffirmed  in  Bremner  v.  Fields  (Tex.  Civ.),  34  S.  W.  447. 

Shareholders  in  De  Facto  Corporation  are  not  liable  as  partners  for 
its  debts. 

See  note,  17  L.  B.  A.  551. 

Fact  That  None  of  Incorporators  are  Citizens  of  State,  whereas 
statute  requires  at  lea^t  two  of  them  to  be  such,  does  not  prevent  de 
facto  existence  of  corporation  so  as  to  protect  members  from  liability 
as  partners,  where  charter  has  been  received  and  filed. 

See  note,  17  L.  B.  A.  552. 
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-80  TOL  350-856,  16  a  W.  81,  HOUSTON  OITY  ST.  BT.  V.  8CIA0CA. 

Opinion  of  Persons  Who  liad  not  Qualified  as  Experts,  as  to  what 
caused  injury  complained  of^  are  not  admissible. 

Beaffirmed  in  Austin  etc.  By.  v.  Cullen  (Tex.  Civ.),  29  S.  W.  257. 

In  Joint  Suit  by  Husband  and  Wife  for  Injury  to  child  it  is  proper 
to  instruct  jury  to  apportion  damages. 

Approved  in  Galveston  etc.  By.  v.  Hughes,  22  Tex.  Civ.  139,  54 
S.  W.  267,  and  San  Antonio  etc.  By.  v.  Mechler  (Tex.  Civ.),  29  S. 
W.  203,  where  there  is  community  of  interest,  damage  may  be 
assessed  in  lump  sum;  Southwestern  Tel.  etc.  Co.  v.  Dale  (Tex.  Civ.), 
27  S.  W.  1060,  husband  and  wife  may  recover  damage  in  same  suit  if 
damages  to  both  arose  in  same  action;  Gulf  etc.  By.  v.  Letsch  (Tex. 
Civ.),  40  S.  W.  182,  arguendo. 

Amount  of  Damages  BecoTerable  for  Death  of  young  child  cannot 
be  determined  by  any  strict  rule;  it  must  be  left  to  sound  discretion 
of  jury. 

Approved  in  Gulf  etc.  By.  v.  Brown,  16  Tex.  Civ.  113,  40  S.  W. 
619,  newly  discovered  evidence  that  would  only  tend  to  mitigate 
amount  of  damage  is  cumulative,  and  cannot  be  basis  for  new  trial; 
Missouri  etc.  By.  v.  Edwards  (Tex.  Civ.),  32  S.  W.  817,  the  capacity 
of  a  child  to  serve  his  parents  must  be  diminished  by  the  injury 
caused  by  defendant's  negligence  before  a  recovery  can  be  had; 
Texas  etc.  By.  v.  Wilder,  92  Fed.  956,  and  Galveston  etc.  By.  Co.  v. 
Power  (Tex.  Civ.),  54  S.  W.  629,  measure  of  damages  for  loss  of 
child  is  reasonable  expectation  of  benefit  that  parents  would  receive 
from  child  had  it  not  been  killed;  Phifer  v.  Mansur  etc.  Implement 
Co.,  26  Tex.  Civ.  59,  61  S.  W.  969,  2  Tex.  Ct.  Bep.  317,  appellate  court 
will  not  reverse  judgment  on  ground  of  newly  discovered  evidence 
unless  judgment  is  clearly  wrong;  Black  v.  Michigan  etc.  Co.,  146 
Mich.  574,  109  N.  W.  1055,  awarding  damages  without  proof  of  prob- 
able earnings  or  cost  of  maintenance. 

Verdict  for  Two  Thousand  Dollars  for  Death  of  Son  eighteen  months 
old  held  not  excessive. 

Approved  in  Texas  etc.  By.  Co.  v.  Harley,  28  Tex.  Civ.  28,  67  S. 
W.  543,  pecuniary  value  of  child's  services  not  limited  to  its  mi- 
nority; Taylor  etc.  By.  v.  Warner  (Tex.  Civ.),  31  S.  W.  67,  instance 
where  verdict  of  five  thousand  dollars  held  not  excessive. 

Damages  are  not  Becoverable  for  Sorrow  from  loss  of  child. 

Approved  in  International  etc.  B.  B.  Co.  v.  McVey,  99  Tex.  32,  87 
H.  W.  329,  nor  damages  for  loss  of  husband's  society. 

New  Trial  is  Barely  Granted  on  Ground  of  newly  discovered  evi- 
dence, only  object  of  which  is  to  impeach  witness. 

Approved  in  El  Paso  etc.  B.  B.  Co.  v.  Murtle,  49  Tex.  Civ.  280, 
108  S.  W.  1002,  applying  rule  in  action  for  wrongful  death  of  railroad 
employee;  Jones  v.  Neal,  44  Tex.  Civ.  420,  98  S.  W.  420,  applying  rule 
in  trespass  to  try  title. 

80  Tex.  366-^62,  16  S.  W.  36,  BAKEB  V.  ASHE. 

In  Suit  Against  Bank  Directors  for  Loss  of  Deposit  fraudulently 
induced,  measure  of  damages  is  the  difference  between  amount  of 
deposit  and  value  of  depositor's  claim  after  the  bank  had  alosed  its 
doors. 

Approved  in  Shaw  v.  Gilbert,  111  Wis.  191,  86  N.  W.  196,  in  suit 
for  goods  sold  to  insolvent  corporation,  damages  are  amount  lost  on 
the  account  of  time  when  it  ordinarily  would  have  been  collected. 
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Charge  to  Jury  Should  be  Oonstraed  as  a  Whole,  except  where  it  is 
inconsistent  and  contradictory. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Morrison,  46  Tex.  Civ.  189, 
102  S.  W.  145,  Meyer  Bros.  Drug  Co.  v.  Durham,  35  Tex.  Civ.  73,  79 
8.  W.  860,  and  San  Antonio  etc.  Ry.  v.  Watzlavzick  (Tex.  Civ.),  28 
6.  W.  116,  all  reaffirming  rule;   Oury  v.  Saunders,  5  Tex.  Civ.  314, 

24  S.  W.  343,  charge  containing  contradictory  clauses  is  erroneous; 
Taffinder  v.  Merrell,  18  Tex.  Civ.  664,  45  S.  W.  478,  instance  where 
charge  on  limitations  was  inconsistent;  Burnett  v.  Lambach  (Tex. 
Civ.),  39  S.  W.  1016,  it  is  error  to  give  contradictory  charge. 

Charge  Which  Omits  One  Essential  to  Recovery  is  erroneous,  and 
is  not  cured  by  contradictory  charge  requested  by  other  party,  mak- 
ing no  reference  to  erroneous  charge. 

Approved  in  Citizens'  Ry.  Co.  v.  Sinclair,  36  Tex.  Civ.  267,  81  S.  W. 
329,  Reed  v.  Western  Union  Tel.  Co.,  31  Tex.  Civ.  119,  71  S.  W.  390, 
Gulf  etc.  Ry.  v.  Allbright,  7  Tex.  Civ.  23,  26  S.  W.  251,  Western  etc. 
TeL  Co.  V.  May,  8  Tex.  Civ.  180,  27  S.  W.  761,  Snyder  v.  Morris,  14 
Tex.  Civ.  643,  38  S.  W.  220,  Willoughby  v.  Townsend,  18  Tex.  Civ. 
726,  45  S.  W.  862,  Gonzales  v.  Adoue,  94  Tex.  125,  58  8.  W.  953,  1 
Tex.  Ct.  Rep.  25,  Missouri  etc.  Ry.  v.  Mills,  27  Tex.  Civ.  247,  65  S.  W. 
75,  3  Tex.  Ct.  Rep.  276,  and  San  Antonio  etc.  Ry.  v.  Jazo  (Tex.  Civ.), 

25  8.  W.  714,  all  reaffirming  rule;  Dallas  Consol.  etc.  Ry.  Co.  v.  Mc- 
Allister, 41  Tex.  Civ.  138,  90  S.  W.  937,  error  of  court  in  submitting 
issue  not  raised  by  evidence  not  cured  by  subsequent  instruction; 
City  of  Cleburne  v.  Gutta  Percha  etc.  Mfg.  Co.,  39  Tex.  Civ.  606,  88 
8.  W.  301,  charge  requiring  both  defenses  to  be  established  not  cured 
by  subsequent  instruction  stating  law  correctly;  Finks  v.  HoUis,  38 
Tex.  Civ.  27,  85  S.  W.  463,  charge  authorizing  verdict  if  notes  signed 
by  mistake,  though  not  induced  by  defendants,  not  cured  by  charge 
giving  correct  rule;  Texas  etc.  R.  Co.  v.  Long,  35  Tex.  Civ.  340,  80 
S.  W.  115,  charge  which  omitted  requirement  of  notice  that  plaintiff 
intended  to  alight  not  cured  by  correct  statement  in  another  charge; 
St.  Louis  etc.  Ry.  Co.  v.  Terhune  (Tex.  Civ.),  81  S.  W.  75,  reversing 
for  inaccurate  special  charges  in  conflict  with  proper  general  charge; 
International  etc.  Ry.  v.  Kuehn,  11  Tex.  Civ.  23,  31  S.  W.  323,  defend- 
ant  need  not  ask  for  instruction  that  would  correct  error  in  court's 
charge;  Liverpool  etc.  Ins.  Co.  v.  Joy,  26  Tex.  Civ.  614,  62  S.  W.  546, 

2  Tex.  Ct.  Rep.  400,  an  instruction  that  judgment  must  be  for  plain- 
tiff if  defendant  fails  to  establish  any  of  its  defense  is  erroneous; 
International  &  G.  N.  R.  Co.  v.  Lehman,  30  Tex.  Civ.  4,  66  S.  W.  215, 

3  Tex.  Ct.  Rep.  867,  instance  of  contradictory  charge  in  suit  for 
wrongful  death,  held  reversible. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Milam,  20  Tex.  Civ.  695, 
50  S.  W.  421,  charge  directing  verdict  for  plaintiff  if  defendant  found 
i^cgligent,  unless  plaintiff  found  eontributorily  negligent,  does  con- 
flict with  charge  submitting  assumed  risk  as  defense. 

Charge  not  Applicable  to  Any  Issne  and  calculated  to  mislead  jury 
is  erroneous. 

Approved  in  Texas  etc.  Ry.  v.  Black,  23  Tex.  Civ.  124,  57  S.  W. 
333,  charge  which  does  not  give  the  law  applicable  to  the  facts  will 
not  be  basis  for  reversal  unless  special  instructions  were  asked  and 
refused. 

Miscellaneous. — Cited  in  Behring  Mfg.  Co.  v.  Femelat,  35  Tex.  Civ. 
42,  79  S.  W.  872,  as  to  omission  on  part  of  master  to  warn  servant  of 
danger,  as  raising  question  of  negligence. 
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80  Tez.  362-368,  26  Am.  St.  Bep.  749,  16  8.  W.  1105,  GXTLF  ETC.  BY. 
y.  B££D. 

Master  is  not  Liable  in  Punitory  or  Exemplary  Dama^res  for  ser- 
vant's torts  unless  he  authorized    or  with  knowledge  ratified  same. 

Approved  in  Texas  etc.  By.  v.  Jones  (Tex.  Civ.),  29  S.  W.  499,  re- 
affirming rule;  Townsend  v.  Texas  etc.  By.  Co.,  40  Tex.  Civ.  76,  88 
S.  W.  304,  malicious  act  of  agent  in  leaving  passenger  at  intermediate 
station  J  Gulf  etc.  By.  v.  McFadden  (Tex.  Civ.),  25  S.  W.  451,  retain- 
ing employee  in  service  is  not  a  ratification  of  act.  See  notes,  29 
Am.  St.  Bep.  827;  39  Am.  St.  Bep.  473;  41  Am.  St.  Bep.  109;  54  Am. 
St.  Bep.  93;  54  Am.  St.  Bep.  337;  59  Am.  St.  Bep.  901;  96  Am.  St. 
Bep.  1026. 

Distinguished  in  Western  Cottage  Piano  etc.  Co.  v.  Anderson,  97 
Tex.  43G,  79  S.  W.  517,  foreign  corporation  liable  in  exemplary  dam- 
ages for  act  of  its  general  agent  conducting  business  within  the  state. 

Where  Servant's  Act  Amounts  to  Crime  or  is  willful  or  malicious, 
presumption  is  against  its  sanction  or  ratification  by  master. 
See  note,  41  L.  B.  A.  672. 

80  Tex.  368-373,  15  S.  W.  1104,  BBXTCE  V.  WASHINGTON. 

Mere  Declaration  of  Occupant  That  He  Did  not  Wish  to  take  any 
of  plaintiff's  land  by  limitation  does  not  render  holding  adverse  where 
all  other  evidences  of  adverse  holding  are  present. 

Approved  in  Converse  v.  Binger,  6  Tex.  Civ.  58,  24  S.  W.  708, 
Jayne  v.  Hanna  (Tex.  Civ.),  51  S.  W.  297,  and  Dangherty  v.  New 
York  etc.  Land  Co.  (Tex.  Civ.),  61  S.  W.  948,  2  Tex.  Ct.  Bep.  267, 
all  reaffirming  rule;  Williams  v.  Band,  9  Tex.  Civ.  636,  30  S.  W.  511, 
admission  by  defendant  that  his  holding  was  not  adverse  will  not  de- 
stroy title  already  created  by  law. 

Distinguished  in  Weiss  v.  Goodhue,  46  Tex.  Civ.  150,  102  S.  W.  797, 
if  one  claims  against  whole  world,  statute  of  limitations  is  set  in  mo- 
tion. 

80  Tox.  873-375,  15  8.  W.  1101,  SPINKS  V.  MATHEWS. 

Petition  for  Certiorari  Verified  by  Agent's  Affidavit  that  it  was 
true,  according  to  his  knowledge  and  belief,  is  properly  dismissed; 
such  statement  is  too  general. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Harkey,  39  Tex.  Civ.  526, 
88  S.  W.  507,  application  for  continuance  verified  by  attorney  "to  the 
best  of  his  knowledge,  information  and  belief,"  insufficient;  Gulf  etc. 
By.  Co.  V.  Brown  (Tex.  Civ.),  75  S.  W.  808,  application  for  continu- 
ance verified  by  attorney  "to  the  best  of.  his  information  and  belief," 
insufficient;  Hunt  v.  Atchison  etc.  By.  (Tex.  Civ.),  28  S.  W.  461, 
affidavit  must  be  sworn  to  by  party  having  knowledge  of  facts. 

In  Certiorari  Becord  of  Justice  Sent  Up  will  be  looked  to  in  con- 
nection with  petition.         * 

Approved  in  Webb  v.  Texas  Christian  University,  48  Tex.  Civ.  270, 
271,  107  S.  W.  90,  looking  to  judgment  contained  in  transcript  to 
ascertain  mode  of  service  on  defendant. 

80  Tex.  375-379,  16  8.  W.  112,  ISLAND  OITT  ETC.  ASSN.  ▼.  NEW 
YORK  ETC.  CO. 

Miscellaneous. — Hunt  v.  Atchison  etc.  By.  (Tex.  Civ.),  28  S.  W. 
461,  referring  to  preceding  case. 
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80  Tez.  S79-388,  15  S.  W.  1108,  BOBEETS  y.  STUABT. 

Executor  cannot  Act  Under  Will  until  he  has  qualified  as  required 
by  law,  and  cannot  be  held  liable  for  failure  to  deliver  legacies  before 
such  time. 

Reaffirmed  in  Burlington  etc.  Assn.  v.  Gerlingcr,  111  Iowa,  297, 
82  N.  W.  7G6. 

Miscellaneous. — Cited  in  Altgelt  ▼.  Alamo  Nat.  Bank   (Tex.  Civ.)> 

79  S.  W.  590,  note  executed  by  independent  executor  before  qualifi- 
cation, valid,  where  he  subsequently  ratified  same. 

80  Tez.  38&-391,  16  S.  W.  17,  PBESTON  y.  CABTEB. 
Conveyance  Made  by  Insolvent  Tmstee  without  condition  of  de- 
feasance, proceeds  to  be  paid  first  to  certain  creditors  and  residue  to 
others,  is  as^gnment. 

Approved  in  Burnham  v.  Logan,  88  Tex.  8,  29  8.  W.  1070,  City 
Nat.  Bank  v.  Merchants*  Nat.  Bank,  7  Tex.  Civ.  592,  27  S.  W.  851, 
and  Padgitt  v.  Wood  (Tex.  Civ.),  24  S.  W.  1113,  all  reaffirming  rule; 
Schneider  v.  Bagley,  6  Tex.  Civ.  229,  24  S.  W.  1117,  clause  in  instru- 
ment that  it  is  intended  as  a  mortgage  and  not  an  assignment  does 
not  change  the  legal  effect;  Collins  v.  Sanger,  8  Tex.  Civ.  71,  27  S. 
W.  501,  when  trustee  is  to  pay  surplus  to  grantor  it  is  a  mortgage. 
See  notes,  34  Am.  St.  Rep.  856;  37  L.  B.  A.  361,  362. 

Distinguished  in  Laird  v.  Weiss,  85  Tex.  95,  96,  23  S.  W.  865,  when 
instrument  recites  intention  to  be  a  mortgage  to  secure  debts,  and 
gives  trustee  power  to  sell  and  prefer  certain  creditor,  it  is  a  valid 
mortgage  with  power  to  sell,  and  not  a  general  assignment;  Tittle  v. 
Vanker,  89  Tex.  188,  190,  34  S.  W.  720,  722,  37  L.  R.  A.  337,  when 
it  was  intention  of  grantor  to  secare  creditors,  conveyance  is  a  mort- 
gage even  though  there  be  no  defeasance  clause;  Lochte  v.  Blum,  10 
Tex.  Civ.  390,  30  S.  W.  927,  holding  conveyance  with  power  to  sell 
and  pay  certain  creditor  and  pay  surplus  to  grantor  is  a  general  as- 
signment. 

In  Salt  by  Creditor  Against  Tmstee  under  assignment  preferring 
eertain  creditors,  such  preferred  creditors  are  not  necessary  parties; 
trustee  represents  their  interests. 

Approved  in  Harrison  v.  Hawley,  7  Tex.  Civ.  311,  26  S.  W.  766,  re- 
affirming rule;  City  of  Austin  v.  Cahill,  99  Tex.  192,  88  S.  W.  549, 
holders  of  subsequent  refunding  bonds  not  necessary  parties  to  man- 
damus by  holder  of  municipal  bonds  to  compel  tax  fevy;  Rhodes  v. 
Maret,  45  Tex.  Civ.  595,  101  S.  W.  279,  where  legal  title 'is  in  trustee, 
and  where  existence  of  trust  itself  is  not  involved  and  where  no 
equity  against  defendant  is  set  up  by  defendant,  trustee  may  maintain 
suit  for  protection  of  trust  estate;  Tennent  v.  Davis  (Tex.  Civ.),  31 
S.  W.  255,  a  creditor  may  file  a  bill  in  his  own  behalf  or  for  other 
creditor  to  compel  assignee  to  render  an  account. 

Distinguished  in  Pool  v.  Farmers'  Loan  etc.  Co.,  7  Tex.  Civ.  338, 
27  S.  W.  746,  when  receiver  issues  certificates  and  bondholders  agree 
with  purchasers  that  the  certificates  are  to  be  prior  lien  over  bonds, 
in  an  action  to  foreclose  the  bonds,  the  purchasers  of  certificates  are 
necessary  parties;  Monday  v.  Vance,  11  Tex.  Civ.  375,  32  S.  W.  559, 
where  property  is  conveyed  in  trust  for  a  woman  and  her  children, 
trustee  cannot  bring  suit  to  remove  cloud  without  making  beneficiaries 
parties. 

Overruled  in  Lyons-Thomas  Hardware  Co,  v.  Perry  Stove  Mfg.  Co., 
88  Tex.  484,  27  a  W.  103,  holding  contra. 
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80  Tez.  392-400,  15  8.  W.  902,  MONTAGUE  COUNTY  Y.  CLAY  CO. 
IiAND  CO. 

Conrt  will  not  Presume  Ignorance  of  surveyor  in  not  knowing  well- 
established  line  actually  run  by  him. 

Distinguished  in  Clay  Co.  Land  etc.  Co.  v.  Montague  Co.,  8  Tex. 
Civ.  577,  28  S.  W.  705,  presumption  of  fact  found  by  court  on  former 
trial  can  be  charged  to  jury  on  subsequent  trial. 

80  Tez.  400-405,  26  Am.  8t.  Bep.  765,  16  8.  W.  Ill,  DEIiZ  y.  WIN- 


At  Common  Law  Conspiracy  cannot  be  Subject  of  civil  action,  un- 
less something  is  done  which  without  conspiracy  would  give  right  of 
action. 

Approved  in  Olive  v.  Van  Patten,  7  Tex.  Civ.  636,  637,  25  S.  W 
430,  431,  following  rule;  Wills  v.  Central  Ice  etc.  Storage  Co.,  39  Tex 
Civ.  491,  88  S.  W.  269,  denying  recovery  where  evidence  showed  re 
fusal  of  only  one  person  to  sell  to  plaintiff;  Transportation  Co.  v 
Standard  Oil  Co.,  50  W.  Va.  620,  88  Am.  St.  Rep.  895,  40  S.  E.  594 
56  L.  R.  A.  804,  mere  agreement  to  get  trade  not  actionable;  Severing 
haus  V.  Beckman,  9  Ind.  Ap.  391,  36  N.  E.  931,  following  rule  where 
petition  charging  conspiracy  to  slander  failed  to  plead  the  slander. 
See  notes,  34  Am.  St.  Rep.  301,  and  39  Am.  St.  Rep.  696. 
.  Explained  in  Delz  v.  Winfree,  6  Tex.  Civ.  15,  25  S.  W.  51,  holding 
wholesale  butchers  may  protect  themselves  from  dishonest  and  in- 
solvent customers  by  agreeing  not  to  sell  to  butchers  owing  several 
of  such  wholesalers. 

Limited  in  International  etc.  Ry.  v.  Greenwood,  2  Tex.  Civ.  80,  21 
S.  W.  560,  an  injury  to  one's  trade  may  be  inflicted  without  a  con- 
spiracy subjecting  guilty  party  to  damages. 

Distinguished  in  Brown  v.  American  etc.  Land  Mtg.  Co.,  97  Tex. 
608,  67  Am.  St.  Rep.  195,  80  S.  W.  987,  combination  to  destroy 
plaintiff's  business  by  circulating  false  reports  concerning  his  solvency 
and  honesty,  actionable. 

General  Rule  Tliat  Person  has  Absolute  Bight,  regardless  of  motive, 
to  refuse  to  have  business  relations  with  any  person  whomsoever,  is 
limited  to  individual  action  of  person  asserting  such  right. 

Approved  in  Graham  v.  St.  Charles  St.  R.  R.,  47  La.  Ann.  217,  218, 
49  Am.  St.  Rep.  367,  16  So.  808,  27  L.  R.  A.  416,  reaffirming  rule; 
New  York  etc.  R.  R.  Co.  v.  Schaffer,  65  Ohio  St.  421,  87  Am.  St.  Rep. 
628,  62  N.  E.  1039,  62  L.  R.  A.  931,  railroad  not  liable  to  brakeman 
for  refusing  to  give  him  "clearance";  Transportation  Co.  v.  Standard 
Oil  Co.,  50  W.  Va.  623,  88  Am.  St.  Rep.  895,  40  S.  E.  596,  56  L.  R.  A. 
804,  wanton  inducing  of  another  to  withdraw  his  custom  is  action- 
able; Robison  v.  Texas  Pine  Land  Co.  (Tex.  Civ.),  40  S.  W.  844, 
logging  company  may  threaten  its  employees  with  dismissal  if  they 
trade  at  certain  place  and  refuse  to  accept  pay  checks  if  transferred 
through  hands  of  certain  party.  See  notes,  39  Am.  St.  Rep.  432;  79 
Am.  St.  Rep.  436;  108  Am.  St.  Rep.  509;  62  L.  R.  A.  701,  728. 

Petition  by  Butcher  Charging  Conspiracy  among  cattle  dealers  to 
injure  him,  by  maliciously  inducing  others  not  to  sell  to  him,  states 
good  cause  of  action. 

Approved  in  Brown  v.  American  etc.  Land  Mtg.  Co.,  97  Tex.  610, 
611,  67  Am.  St.  Rep.  195,  80  S.  W.  987,  988,  combination  to  destroy 
plaintiff's  business  by  circulating  false  reports  concerning  his  solv- 
ency and  honesty,  actionable;  Raymond  v.  Yarrington,  96  Tex.  451, 
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97  Am.  St.  Rep.  914,  73  S.  W.  804,  62  L.  R.  A.  962,  knowingly  to 
indnee  another  to  break  his  contract  with  a  third  person  is  action- 
able; AUiff-Chalmers  Go.  v.  Iron  Molders'  Union,  150  Fed.  179,  persist, 
ent  following  of  workmen  by  pickets  may  amount  to  coercion;  South- 
em' Ry.  Co.  V.  Chambers,  126  Ga.  406,  55  S.  E.  38,  7  L.  R.  A.  (n.  s.) 
£26,  where  depot  agent  maliciously  refused  to  deliver  goods  to  dray- 
man; Berry  y.  Donovan,  188  Mass.  362,  108  Am.  St.  Rep.  499,  74  N.  E. 
607,  5  L.  R.  A.  (n.  s.),  899,  labor  union  cannot  lawfully  procure  dis- 
charge of  employee  on  ground  that  he  is  not  union  member;  Lohse 
Patent  Door  Co.  v.  Fuelle,  215  Mo.  463,  114  S.  W.  1009,  enjoining 
trade  union  from  preventing  its  members  from  working  on  buildings 
in  which  materials  of  plaintiff  were  used;  Cleland  v.  Anderson,  66 
Xeb.  264,  92  N.  W.  310,  5  L.  R.  A.  (n.  s.)  136,  holding  illegal  associa- 
tion of  retail  lumber  dealers  to  prevent  competition  by  wholesalers; 
dissenting  opinion  in  Cobbey  v.  State  Journal  Co.,  77  Neb.  640,  113 
N.  W.  229,  majority  holding  conspiracy  to  bring  vexatious  suits  and 
to  circulate  false  statements  concerning  plaintiff's  book,  under  cir- 
cumstances, not  actionable;  International  etc.  Ry.  v.  Greenwood,  2 
Tex.  Civ.  81,  21  S.  W.  561,  railroad  is  liable  if  it  maliciously  threatens 
its  employees  with  discharge  if  they  eat  or  drink  at  plaintiff's  hotel; 
Jackson  v.  Stanfield,  137  Ind.  612,  36  N.  E.  351,  23  L.  R.  A.  588,  fol- 
lowing rule  where  plaintiff,  who  was  not  member  of  retail  lumber 
dealers'  association,  was  obliged  to  abandon  contract  because  of  their 
refusal  to  sell  him  lumber;  Ertz  v.  Produce  Exchange,  79  Minn.  145, 

79  Am.  St.  Rep.  436,  81  N.  W.  739,  48  L.  R.  A.  90,  applying  rule 
where  conspiracy  to  injure  plaintiff's  business  if  dealing  in  farm 
produce  was  alleged;  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  116, 
30  Atl.  886,  following  rule  in  case  of  newspaper  against  labor  organ- 
ization for  damages  resulting  from  its  boycott;  dissenting  opinion 
in  Passaic  Print.  Works  v.  Ely  etc.  Dry  Goods  Co.,  105  Fed.  171,  62 
L.  R.  A..  673,  majority  holding  that  one  jobber  may  undersell  another 
even  though  such  action  was  with  intent  to  injure  plaintiff's  business, 
and  did  so.  See  notes,  40  Am.  St.  Rep.  325;  49  Am.  St.  Rep. 
370;  103  Am.  St.  Rep.  494,  500;  7  L.  R.  A.  (n.  s.)  977;  62  L.  R.  A. 
701,  702. 

Distinguished  in  Grand  Lodge  Order  Hermann's  Sons  v.  Schuetze, 
36  Tex.  Civ.  550,  83  S.  W.  247,  denying  recovery  against  grand  lodge 
for  permitting  subordinate  lodge  to  reorganize  so  as  to  deprive  plain- 
tiff of  membership;  Lewis  v.  Huie-Hodge  Lumber  Co.,  121  La.  664, 
665,  46  So.  687,  company  not  liable  for  threatening  to  discharge  em- 
ployees if  they  bought  from  plaintiff. 

Miscellaneous. — Delz  v.  Winfree,  6  Tex.  Civ.  14,  25  S.  W.  51, 
referring  historically  to  former  appeal. 

80  Tez.  406-420,  16  S.  W.  25,    WESTERN    UNION    TBL.    OO.    y. 

BOSENTBETEB. 

Where  Issue  is  as  to  Negligence  of  Telegraph  Company,  and  court 
charges  that  liability  depends  upon  such  issue,  it  is  proper  to  refuse 
charge  as  to  limitation  of  liability  clause  expressly  limited  to  cases 
where  there  was  no  negligence. 

Approved  in  Western  etc.  Tel.  Co.  v.  Hines,  22  Tex.  Civ.  317,  54 
8.  W.  628,  reaffirming  rule;  Galveston  etc.  Ry.  v.  Kinnebrew,  7  Tex. 
Civ.  553,  27  S.  W.  633,  a  recital  on  a  ticket  that  measure  of  damages 
is  amount  demanded  by  conductor  does  preclude  recovery  of  damages 
for  wrongful  ejection. 
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'TTnayoidable  Interruptions"  Excusing  Delay  in  sending  telegrams 
refers  to  interruptions  caused  hy  disturbances  beyond  company's 
control,  not  to  surrender  of  only  wire  to  exclusive  use  of  railroad 
company.  ^ 

Cited  in  notes,  34  Am.  St.  Rep.  808;  13  L.  R.  A.  510. 

Surrender  of  Wire  to  Use  of  Train-dlspatclier  will  not  excuse  delay 
Jin  sending  message,  where  no  necessity  for  such  use  is  shown. 

Reaffirmed  in  Western  etc.  Tel.  Co.  v.  Jobe,  6  Tex.  Civ.  407,  412,  25 
S.  W.  170,  1038. 

In  Order  to  Obarge  Telegrapli  Company  with  consequential  dam- 
ages for  delay  in  transmitting  message,  message  need  not  show  on 
)ts  face  relationship  between  party  who  is  subject  thereof  and  plain- 
tiff. 

Reaffirmed  in  Western  Union  Tel.  Co.  v.  Carter,  85  Tex.  585,  34 
Am.  St.  Rep.  828,  22  S.  W.  962.     See  note,  24  Am.  St.  Rep.  831. 

Verdict  of  One  Thousand  Dollars  Against  Telegraph  Company  for 
failure  to  transmit  promptly  message  announcing  death  of  plaintiff's 
sister,  held  not  excessive. 

Approved  in  Potts  v.  Western  etc.  Tel.  Co.,  82  Tex.  547,  18  S.  W. 
605,  recovery  may  be  had  for  mental  anguish. 

Distinguished  in  Chapman  v.  Western  etc.  Tel.  Co.,  88  Ga.  764, 
30  Am.  St.  Rep.  184,  15  S.  E.  901,  17  L.  R.  A.  430;  Western  etc.  Tel. 
Co.  V.  Wood,  57  Fed.  477,  21  L.  R.  A.  706,  mental  anguish  cannot  be 
recovered  from  a  telegraph  company  for  simple  negligence  in  prompt 
delivery  of  message;  Willson  v.  Northern  etc.  R.  R.,  5  Wash.  627, 
32  Pac.  469,  no  recovery  can  be  had  for  mental  anguish  for  ejection 
from  train  when  unaccompanied  by  force.  See  note,  27  Am.  St.  Rep. 
918. 

Where  Telegrapli  Company  had  Regulation  that  office  not  open 
during  certain  hours  on  Sunday,  charge  that  company  not  liable  for 
delay  occurring  between  those  hours,  if  sender  knew  of  regulation,  is 
proper,  where  evidence  showed  company  used  for  other  business. 

See  note,  ^3  L.  R.  A.  734. 

80  Tex.  420-425,  26  Am.   St.  Rep.  759,  15  8.  W.   1048,  WESTERN 
UNION  TEL.  CO.  y.  HOFFMAN. 

Failure  of  Father  to  Procure  Other  Medical  Aid  for  injured  son, 
upon  nonarrival  of  physician  wired  for,  precludes  recovery  by  him 
against  telegraph  company  failing  to  deliver  message. 

Approved  in  Pacific  Express  Co.  v.  Black,  8  Tex.  Civ.  366,  27  8. 
W.  831,  husband  may  recover  from  express  company  for  failure  to 
deliver  package  of  medicine  for  wife.  See  notes,  29  Am.  St.  Rep. 
723;  40  Am.  St.  Rep.  757;  49  Am.  St.  Rep.  407,  411,  920. 

Negligence  of  Parents  in  Failing  to  Procure  other  medical  aid  for 
minor  son  after  nonarrival  of  physician  wired  for  cannot  be  imputed 
to  son,  and  interposed  as  defense  to  his  suit  against  telegraph  com- 
pany. 

Reaffirmed  in  Texas  etc.  Ry.  ▼.  Fletcher,  6  Tex.  Civ.  738,  26  S.  W. 
447;  Douglas  v.  Central  Texas  etc.  Ry.  (Tex.  Civ.),  26  S.  W.  893; 
Allen  V.  Texas  etc.  Ry.  (Tex.  Civ.),  27  S.  W.  944;  Texas  etc.  Ry.  v. 
Beckworth  (Tex.  Civ.),  32  S.  W.  810;  Gulf  etc.  Ry.  v.  Johnson  (Tex. 
Civ.),  51  S.  W.  532;  South  Covington  etc.  Ry.  v.  Herrklotz,  104  Ky. 
412,  47  S.  W.  268.  Approved  in  Northern  Texas  Traction  Co.  ▼.  Roye, 
88  Tex.  Civ.  605,  86  S.  W.  622,  negligence  of  carrier  will  not  be  im- 
puted to  child  in  action  against  carrier  for  injury  arising  from  failure 
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to  fnraish  car  safe  for  small  children;  San  Antonio  Traction  Co.  v. 
Court,  31  Tex.  Civ.  147,  71  S.  W.  778,  allowing  recovery  where  motor- 
man  failed  to  stop  when  child  ran  obliquely  in  front  of  ear.  See  notes, 
30  Am.  St.  Rep.  479;  39  Am.  St.  Rep.  450;  49  Am.  St.  Rep.  408;  110 
Am.  St.  Rep.  284;  21  L.  R.  A.  77. 

Miscellaneous. — Cited  in  Texas  etc.  Telephone  Co.  v.  Mackenzie,  36 
Tex.  Civ.  180,  81  S.  W.  583,  telegraph  company  liable  for  loss  of  profits 
by  its  failure  to  transmit  bid  on  building  contract. 

80  Tex.  425-428,  15  &  W.  1093,  BOGEBS  ▼.  PETTXTS. 

Sabseqaent  Vendee  Suing  Holder  of  Older  Title  must  show  pay- 
ment of  purchase  price  and  want  of  notice  of  older  deed. 

Reaffirmed  in  Whitaker  v.  Farris,  45  Tex.  Civ.  382,  101  S.  W.  458; 
Green  v.  Robertson,  30  Tex.  Civ.  240,  70  S.  W.  347;  Linnartz  v.  Mc- 
Culloch  (Tex.  Civ.),  27  S.  W.  280;  Turner  v.  Cochran,  94  Tex.  484, 
61  S.  W.  924,  2  Tex.  Ct.  Rep.  310. 

Distinguished  in  Kimball  v.  Houston  Oil  Co.,  100  Tex.  341,  99  S.  W. 
854,  under  act  of  1836  burden  of  proving  notice  or  want  of  con- 
sideration was  on  claimant  under  unrecorded  deed. 

Article  2253,  Revised  Statutes,  relating  to  giving  of  copies  of  docu- 
ments or  records  deposited  in  department  offices,  applies  only  to 
papers  required  or  permitted  by  law  to  be  so  deposited. 

Approved  in  Wren  v.  Howland,  33  Tex.  Civ.  97,  75  S.  W.  900,  where 
power  of  attorney  recorded  in  county  where  none  of  land  situated, 
copy  of  record  thereof  did  not  become  archive  when  filed  in  land 
office;  Holt  v.  Maverick  (Tex.  Civ.),  24  S.  W.  532,  certified  copy  of 
indorsement  on  land  certificate 'made  by  county  surveyor  is  admissible 
where  original  is  beyond  jurisdiction  of  court. 

While,  as  Between  Debtor  and  Creditor,  presumption  of  payment 
may  arise  from  lapse  of  time,  it  is  doubtful  if  it  will  do  ao  as  between 
prior  and  subsequent  vendees; 

Reaffirmed  in  Rogers  v.  Houston  (Tex.  Civ.),  60  S.  W.  447,  1  Tex. 
Ct.  Rep.  410.  Approved  in  Ryle  v.  Davidson,  102  Tex.  234,  115  S.  W. 
30,  recital  in  deed  of  receipt  by  grantor,  shown  to  be  dead,  of  pur- 
chase money,  is  inadmissible  against  claimants  under  prior  deed,  as 
declaration  against  interest  by  grantor,  to  prove  payment. 

Wbere  All  Parties  are  Dead  and  Ko  Direct  Proof  can  be  had  on 
question  of  notice  by  subsequent  vendee  of  prior  vendee's  deed, 
semble,  that  showing  of  payment  by  former  might  raise  presumption 
that  he  had  no  notice. 

Approved  in  Holland  v.  Nance,  102  Tex.  186,  114  S.  W.  349 j  lilies 
r.  Frerichs,  11  Tex.  Civ.  578,  32  S.  W.  917,  Dean  v.  Gibson  (Tex.  Civ.), 
58  8.  W.  51,  all  following  rule;  West  v.  Loeb,  16  Tex.  Civ.  402,  42  S. 
W.  614,  after  lapse  of  thirty  years  a  valid  levy  of  a  lost  execution 
on  land  is  sufficiently  shown  by  the  execution  docket;  East  ham  v. 
Hunter,  98  Tex.  564,  86  S.  W.  324,  where  vendee,  who  had  been  dead 
for  more  than  twenty  years,  paid  adequate  consideration,  he  and  his 
heirs  paid  all  taxes  and  there  was  no  adverse  claim,  vendee's  want 
of  knowledge  of  infirmity  in  title  presumed;  Guffey  Petroleum  Co.  v. 
Hooks,  47  Tex*.  Civ.  569,  106  S.  W.  694,  where  one  paid  his  vendor 
satisfactory  price  in  absence  of  evidence  showing  it  was  not  full  value 
at  time,  presumed  that  he  acquired  title  to  whole  without  notice  of 
prior  unrecorded  deed  from  vendor  to  another  of  part  of  tract;  Dean 
V.  Gibson,  34  Tex.  Civ.  509,  79  S.  W.  364,  where  junior  purchaser  paid 
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valuable  consideration,  more  than  forty  years  have  elapsed  and  all 
parties  are  d«ad,  his  ignorance  of  prior  defectively  recorded  deed  will 
be  presumed;  Lunn  v.  Scarborough  (Tex.  Civ.),  35  S.  W.  509,  party 
paying  small  conaideration  for  portion  and  taking  balance  as  a  gift 
cannot  claim  purchase  without  notice  of  his  grantor  having  previously 
conveyed. 

80  T«Z.  428-431,  15  &  W.  1100, 12  L.  B.  A.  364,  STEUSOFF  Y.  STATE. 

Eligibility  to  Office  Belongs,  not  Exclusively  to  Electors  enjoying 
right  of  suffrage,  but  equally  to  all  persons  not  excluded  by  constitu- 
tion, and  is  not  dependent  on  residence. 

Approved  in  Harkreader  v.  State,  35  Tex.  Cr.  252,  253,  60  Am.  St. 
Hep.  43,  33  S.  W.  118,  119,  a  minor  may  be  a  deputy  county  clerk,  as 
his  duty  is  ministerial.    See  note,  43  L.  B.  A.  699. 

80  Tez.  431-436,  15  &  W.  1099,  HILL  y.  GULF  ETC.  BY. 

General  Bule  That  Appellate  Court  will  not  Bevise  Charge  given  or 
refused,  in  absence  of  statement,  is  subject  to  exception  where  error 
is  so  glaring  that  there  can  be  no  doubt  that  jury  was  misled,  or  where 
charge  is  on  issue  not  made  by  pleadings,  and  verdict  was  based 
thereon. 

Approved  in  McGee  v.  Berrien  (Tex.  Civ.),  28  S.  W.  463,  Yarzom- 
beck  V.  Grier  (Tex.  Civ.),  32  S.  W.  237,  both  reaffirming  rule;  Mc- 
Mahon  v.  Kinney  Co.  (Tex.  Civ.),  28  S.  W.  1026,  and  Mexican  etc. 
Ry.  V.  Finch,  8  Tex.  Civ.  416,  27  S.  W.  1031,  when  error  is  not  speci- 
fied it  will,  not  be- considered. 

Mere  Abstract  Error  in  Charge,  which  could  not  have  affected  ver- 
dict conforming  to  issues  made  by  pleadings,  is  harmless. 

Reaffirmed  in  Blackburn  v.  Blackburn,  16  Tex.  Civ.  567,  42  S.  W. 
133. 

80  Tez.  436-456,  6  S.  W.  49,  DOWNING  ▼.  DIAZ. 

Where  It  is  Objected  That  Original  Document  in  archives  of  general 

land  office  is  not  produced,  and  absence  not  accounted  for,  court  will 

take  judicial  notice  of  law  requiring  deposit,  and  that  they  cannot 

be  legally  withdrawn. 

•Reaffirmed  in  Von  Rosenberg  v.  Haynes,  85  Tex.  367,  20  S.  W.  144. 

It  will  be  Presumed  That  Officers  of  Former  Government  properly 
performed  duty  in  making  up  archives  under  laws  then  in  force. 

Approved  in  Sheldon  v.  Milmo,  90  Tex.  22,  36  S.  W.  420,  reaffirm- 
ing rule;  Von  Rosenberg  v.  Haynes,  85  Tex.  380,  20  S.  W.  150,  pos- 
session of  land  for  century  and  a  quarter  is  sufficient  to  raise  pre- 
sumption of  a  grant. 

Judgment  in  Suit  by  One  Heir  cannot  Bar  Salt  by  others,  nor  can 
it  bar  suit  by  former  plaintiff  when  suing  in  different  right. 

Approved  in  Beer  v.  Thomas,  13  Tex.  Civ.  34,  34  S.  W.  1011,  a  judg- 
ment in  foreclosure  is  not  binding  on  one  not  made  a  party. 

80  Tex.  456-468,  15  8.  W.  1089,  TEXAS  ETO.  BY.  T.  JABVld. 

Mandamus  will  Issue  Only  to  Compel  Performance  of  legal  duty. 

Approved  in  Clarke  v.  San  Jacinto  Co.,  18  Tex.  Civ.  207,  45  S.  W. 
316,  funding  indebtedness  of  a  county  is  within  discretion  of  com- 
missioners, and  mandamus  will  not  lie. 

One  Seeking  Mandamus  to  Compel  Surveyor  to  make  surveys  called 
for  by  land  certificate  must  show  clearly  his  right  to  demand  them. 
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Dirtinguislied  in  Schley  v.  Maddox  (Tex.  Civ.),  22  S.  W.  999,  when 
all  proper  parties  are  before  the  court,  mandamus  will  lie. 

Petitioner  for  Mandamus  must  Show  that  he  is  entitled  to  demand 
of  respondent  performance  of  very  act  which,  it  is  claimed,  is  his 
legal  duty. 

Approved  in  White  v.  Meyers  (Tex.  Civ.),  47  S.  W.  477,  when  justice 
of  peace  dismisses  cause  for  want  of  prosecution,  mandamus  will  not 
lie  to  compel  him  to  issue  transcript  when  petition  does  not  show  that 
appellate  court  has  jurisdiction. 

Distinguished  in  City  of  Austin  v.  Cahill,  99  Tex.  193,  88  S.  W.  550, 
petitioner  for  mandamus  can  have  any  part  of  relief  prayed  for  if  the 
court  can  distinguish  the  same  with  the  necessary  certainty. 

When  the  Act  of  Febmary  11,  1860,  permitting  district  courts  to 
settle  certain  claims  against  state  for  land,  had  expired,  the  courts 
were  without  jurisdiction  to  set  aside  any  decree  made  thereunder. 

Approved  in  State  v.  O'Connor,  96  Tex.  489,  73  S.  W.  1041,  1042, 
reversing  71  S.  W.  410,  411,  reaffirming  rule. 

Mandamus  to  Compel  Survey-  of  Described  Tract  would  not  lie 
where  owner  of  lands  therein  was  not  before  the  court. 

See  note,  lt)5  Am.  St.  Bep.  124. 

Distinguished  in  City  of  Austin  v.  Cahill,  99  Tex.  190,  88  S.  W. 
548,  bondholders  not  necessary  parties  to  mandamus  proceeding  affect- 
ing fund  held  in  city  in  trust  for  them. 

80  Tex.  468-475,  15  a  W.  1087,  BYABS  ▼.  THOMPSON. 

Under  Article  2083,  Revised  Statntes^  forbidding  executors  and 
administrators  from  purchasing,  directly  or  indirectly,  property  of 
estate,  only  persons  interested  in  estate  can  complain  of  purchase, 
and  then  only  in  direct  proceeding. 

Beaffirmed  in  Bauman  v.  Chambers,  17  Tex.  Civ.  249,  42  S.  W.  567. 

Limitations  Do  not  Bun  In  Fa^or  of  Trustee  until  he  repudiates  the 
trust  and  the  beneficiary  has  notice  thereof. 

Approved  in  Barnett  v.  Barnett  (Tex.  Civ.),  80  S.  W.  537,  re- 
affirming  rule. 

Bedtal  In  Contract  That  It  1^  Made  ''for  valuable  consideration  '* 
raises  prima  facie  presumption  of  existence  of  valuable  consideration. 

Approved  in  Kirby  v.  Cartwright,  48  Tex.  Civ.  15,  106  S.  W.  746, 
applying  rule  where  contract  to  convey  recited  receipt  of  purchase 
money.    See  note,  19  L.  B.  A.  (n.  s.)  179. 

80  Tez.  475-487,  15  8.  W.  1094,  BECEEB  y.  GULF  CITY  BY.  ETC. 
CO. 

Where  It  Is  Alleged  That  Corporate  Officers*  Acts  are  ultra  vires, 
equity  will  afford  relief  to  complaining  stockholders  without  proof 
of  demand  upon  directors,  and  their  refusal  to  sue  on  behalf  of 
company. 

Approved  in  Joy  v.  Fort  Worth  etc.  Co.,  24  Tex.  Civ.  96,  58  S.  W. 
174,  and  Cowles  v.  Glass  (Tex.  Civ.),  30  S.  W.  293,  complaint  alleg- 
ing that  majority  of  directors  are  controlled  by  the  defendant,  <an 
officer  of  the  corporation,  sufficiently  shows  futility  of  a  demand 
on  the  corporation  to  bring  the  action.    See  note,  97  Am.  St.  Bep.  35. 

Merely  Caring  Defects  In  Petition  Held  Bad  on  Demurrer  does 
not  amount   to   new   suit   or  abandonment   of   old,   unless   new   and 
distinct  title  is  invoked. 
4  Tex.  Notes — 14 
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Approved  in  Dillingham  v.  Anello  (Tex.  Civ.),  29  S.  W.  1104, 
plaintiff  cannot  amend  his  complaint  for  personal  injuries  and  make 
receiver  partj  after  one  year  statute  of  limitations. 

80  Tez.  489-492,  16  8.  W.  812,  CONTINENTAL  LAND  ETC.  CO. 
▼.  BOABD. 

Tax  Collector  Is  not  Liable  for  Collecting  upon  tax-roll  regular  on 
its  face. 

Reaffirmed  in  Texas  Land  etc.  Co.  v.  Hemphill  County  (Tex.  Civ.), 
61  S.  W.  334.     See  note,  29  Am.  St.  Rep.  389. 

80  Tex.  493-495,  16  S.  W.  311,  BE  HYMEL  y.  SCOTTISH-AMER- 
ICAN MORTGAGE  CO. 

Mere  Error  in  Entering  Amoont  of  Judgment  may  be  corrected 
after  term  and  even  after  appeal  is  perfected. 

Approved  in  Texas  etc.  R.  Co.  v.  Walker,  39  Tex.  Civ.  55,  87 
S.  W.  195,  reaffirming  rule;  El  Paso  etc.  R.  R.  Co.  v.  Campbell,  45 
Tex.  Civ.  233,  100  S.  W.  170,  where  in  suit  against  two  defendants 
jury  directs  verdict  for  one  and  jury  finds  against  other,  but  judg- 
ment is  silent  as  to  former,  court,  pending  appeal,  could  enter  judg- 
ment nunc  pro  tune  disposing  of  all  defendants;  Wilcoxson  v.  How- 
ard, 26  Tex.  Civ.  283,  62  S.  W.  802,  2  Tex.  Ct.  Rep.  473,  court  may, 
during  same  term,  amend  conditional  order  reinstating  cause  to  an 
absolute  reinstatement.    See  note,  39  Am.  St.  Rep.  336. 

80  Tex.  496-498,  16  S.  W.  308,  LAUDEBBALE  y.  ENNIS  STATION- 
ERY CO. 

Sheriffs  Betnm  to  Citation,  Showing  Service  ''by  delivering  to 
one  of  the  within  R.  H.  Lauderdale,  deft.,  a  copy  of  the  within  cita- 
tion and  plff.  petition,"  held  insufficient. 

Approved  in  Tyler  v.  Blanton,  34  Tex.  Civ.  393,  78  S.  W.  565, 
citation  to  other  county  without  copy  of  petition  will  not  support 
judgment  by  default;  Woldert  v.  Durst,  15  Tex.  Civ.  81,  38  S.  W. 
215,  citation  and  copy  of  petition  served  on  defendant  in  foreign 
state  and  by  sheriff  of  foreign  state  is  sufficient  to  give  jurisdiction. 

While  the  Oiriginal  Process  Shonid  be  Directed  to  the  County  in 
which  plaintiff's  pleadings  allege  the  parties  to  be  served  reside, 
the  clerk  may  issue  alias  process  to  the  same  or  any  other  county. 

Approved  in  Port  Worth  etc.  Ry.  Co.  v.  Hagler,  38  Tex.  Civ.  54, 
84  S.  W.  693,  refusal  to  strike  out  supplemental  petition  merely 
requesting  such  citation,  immaterial. 

80  Tex.  499-504,  16  S.  W.  432,  GOODMAN  T.  HENLEY. 

Court  has  Jurisdiction  of  Gamisbment  Proceedings  against  resi- 
dent debtors  of  nonresident  defendant  to  extent  of  indebtedness. 

Approved  in  Wilson  Hardware  Co.  v.  Anderson  etc.  Bar  Co.,  22 
Tex.  Civ.  "231,  54  S.  W.  929,  reaffirming  rule;  Wilson  v.  National 
Bank,  27  Tex.  Civ.  56,  63  S.  W.  1068,  2  Tex.  Ct.  Rep.  1025,  personal 
judgment  cannot  be  had  against  nonresident  served  outside  state, 
but  judgment  may  be  had  against  his  property. 

80  Tex.  606-508,  16  S.  W.  313,  BATSELL  v.  RICHARDS. 

That,  but  for  Relinquishment  of  Claim  Dae  Estate,  sureties  would 
have  been  liable  to  greater  judgment,  gives  them  no  right  to  any- 
thing more   than  indemnity. 
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Followed  in  Faires  v.  Cockerell,  88  Tex.  434,  31  S.  W.  193,  28 
L.  B.  A.  528. 

Admisistrator'B  Sureties  are  Liable  for  All  Assets  coming^  into  hib 
hands  and  unaccounted  for,  except  as  they  may  have  been  discharged 
bj  paying  debts. 
'FoUowed  in  State  v.  Tonng,  125  N.  C.  299,  34  S.  E.  445. 

80  Tex.  608-513,  16  8.  W.  310,  HAZLETT  ▼.  HABWOOD. 

Contract  by  WMcb  Agent  is  to  Beceive  Proportion  of  Land  recov- 
ered for  principa)  does  not  include  land  owned  by  principal,  and  as 
to  which  there  is  no  adverse  holding. 

Approved  in  Taylor  v.  Taul,  88  Tex.  668,  32  S.  W.  867,  holding 
under  similar  instrument  that,  where  not  acted  on,  no  interest  was 
acquired;  Cooper  v.  Mayfield  (Tex.  Civ.),  57  S.  W.  50,  under  such 
contract,  when  acted  upon,  party  acquires  an  equitable  interest  in  tho 
land. 

Distinguished  in  Meyer  v.  Hale  (Tex.  Civ.),  23  S.  W.  992,  instance 
of  power  of  attorney  held  not  to  restrict  conveyance  merely  to  prin- 
cipal's chance  or  right  in  the  land. 

80  Tez.  514-518,  16  8.  W.  314,  SCALF  v.  COLLIN  COUNTY. 

Wliere  Issue  is  One  upon  Wbicli  Witness  may  properly  state  his 
opinion,  it  is  immaterial  that  his  answer  embraces  very  issue  on  trial. 

Approved  in  Galveston  etc.  E.  Co.  v.  Bohan  (Tex.  Civ.),  47  S.  W. 
1052,  witness  testifying  as  an  expert  may  give  his  opinion  upon  the 
very  issue  on  trial. 

Nonprofessional  Witnesses  may  State  Opinions  as  to  sanity  of  per- 
son, as  result  of  observations,  accompanied  with  statements  of  facts 
observed. 

Approved  in  Fort  Worth  etc.  By.  v.  Hyatt,  12  Tex.  Civ.  437,  34 
8.  W.  678,  mother  may  testify  that  death  of  her  child  was  caused 
by  a  cold  contracted  by  exposure  in  railway  coach.  See  note,  88  L. 
B.  A.  721. 

Bigbt  to  Express  Opinion  Extends  to  Degree  or  Extent  of  mental 
infirmity  and  application  to  particular  matter  in  controversy. 

Approved  in  Galveston  etc.  By.  v.  Polk  (Tex.  Civ.),  28  S.  W.  354, 
old  settlers  owning  pastures  may  testify  to  value  of  grass  burned 
by  railroad;  Houston  etc.  By.  Co.  v.  Boberts,  101  Tex.  421,  108  S.  W. 
810,  in  action  for  delay  in  transportation  of  livestock,  testimony  as 
to  what  witness  from  experience  as  cattleman  considered  reasonable 
time  within  which  to  transport  cattle  in  question  is  inadmissible; 
Galveston  etc.  By.  Co.  v.  Stoy,  44  Tex.  Civ.  453,  99  S.  W,  137,  dis- 
cussing admissibility  of  opinion  of  expert  witness.  See  note,  38  L. 
B.  A.   741. 

80  Tex.  51&-529,  16  8.  W.  316^  CENTENNIAL  ETC.  LIFE  ASSN. 
y.  PABHAM. 

Wbere  Wife  Applies  for  Insurance  for  benefit  of  husband,  who  pays 
premiums,  she  is  in  effect  his  agent,  and  her  knowledge  and  acts  are 
attributable  to  him. 

Approved  in  Hanover  Fire  Ins.  Co.  v.  National  etc.  Bank  (Tex. 
Civ.),  34  S.  W.  335,  following  rule  regarding  procurance  of  a  mort- 
gage; Morrill  v.  Bosley,  40  Tex.  Civ.  14,  88  S.  W.  522,  purchaser  of 
vendor's  lien  note  bound  by  knowledge  of  her  agent  that  note  was 
secured  by  simulated  conveyance  of  homestead;  Taylor  v.  Flynt,  33 
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Tex.  Civ.  665,  77  S.  W.  965,  lender  bound  by  its  agent's  knowledge 
of  fictitious  character  of  conveyance  to  third  person  of  homestead  for 
purpose  of  securing  loan.  See  notes,  28  Am.  St.  Rep.  697,  and  37 
Am.  St.  Rep.  372. 

Where  Agent  Ceaees  to  Act  in  Good  Faith  for  Principal,  and  col- 
ludes with  another  to  defraud  principal,  he  becomes  pro  hac  vice 
agent  of  such  other  person,  and  latter  cannot  claim  that  principal 
was  charged  with  notice. 

Approved  in  National  Guarantee  Loan  etc.  Co.  v.  Thomas,  28  Tex. 
Civ.  385,  67  S.  W.  458,  loan  company  not  bound  by  application  for 
shares  which  contained  false  statements  inserted  on  advice  of  agent; 
Tinsley  v.  Penniman,  12  Tex.  Civ.  597,  34  S.  W.  368,  agent  cannot 
receive  commissions  from  both  buyer  and  seller,  where  such  receipt 
is  unknown  to  his  original  principal;  People's  Bldg.  etc.  Assn.  v. 
Dailey,  17  Tex.  Civ.  42,  42  S.  W.  367,  following  rule  in  regard  to 
simulated  sale  of  homestead  to  obtain  loan;  Scripture  v.  Scottish  etc. 
Mortgage  Co.,  20  Tex.  Civ.  158,  49  S.  W.  646,  where  agent,  unknown 
to  principal,  collusively  made  loan  on  homestead,  principal  is  not 
charged  with  notice;  Fire  Association  of  Philadelphia  v.  Bynum  (Tex. 
Civ.),  44  S.  W.  579,  arguendo  in  insurance  case.  See  note,  14  L.  R. 
A.  (n.  s.)    280. 

Instruction  Withdrawing  from  Jury  AU  Qnestions  of  collusion 
between  life  insurance  agent,  assured  and  beneficiary,  of  which  there 
was  evidence,  and  assuming  insurer's  knowledge  of  agent's  acts,  is 
error. 

Approved  in  Stephenson  v.  Yeargan,  17  Tex.  Civ.  118,  42  S.  W. 
629,  evidence  of  facts  constituting  such  fraud  on  part  of  agent  is 
admissible. 

Life  Insnrance  Contract  is  Basis  of  Every  Bight  claimed  there- 
under, and  provision  for  forfeiture  in  case  of  misrepresentations  does 
not  depend  upon  beneficiary's  knowledge  thereof. 

Reaffirmed  in  National  Fraternity  v.  Karnes,  24  Tex.  Civ.  611,  60 
S.  W.  578,  1  Tex.  Ct.  Rep.  499. 

If,  as  Between  Immediate  Parties  to  Insurance  Contract,  it  is  void 
because  of  false  representations,  it  can  confer  no  right  on  beneficiary. 

Approved  in  Palatine  Ins.  Co.  v.  Brown  (Tex.  Civ.),  34  S.  W.  465, 
substantial  compliance  with  stipulations  of  iron-safe  clause  in  fire  pol- 
icy is  sufficient. 

80  Tex.  529-643,  16  8.  W.  322,  HOCKEB  y.  DAY. 

Party  Dissatisfied  With  Charge  must  Call  court's  attention  thereto 
by  request  for  different  charge,  or  he  is  deemed  to  waive  objection. 

Reaffirmed  in  Bonner  v.  Moore,  3  Tex.  Civ.  425,  22  S.  W.  276;  Rack- 
ley  V.  Foulkes  (Tex.  Civ.),  36  S.  W.  77.  Approved  in  Schwartzlose 
V.  Mehlitz  (Tex.  Civ.),  81  S.  W.  68,  under  statute  of  1903  judge  must 
deliver  charge  in  writing  unless  it  is  expressly  waived. 

If  There  had  Been  a  Settlement  Between  Plaintiff  and  Defendant 

as  to  the  matters  set  forth  in  plaintiff's  petition,  that  agreement 
would  be  binding  on  the  parties. 

Approved  in  National  Bank  v.  Carper,  28  Tex.  Civ.  340,  67  S.  W. 
192,  by  executing  new  note  defendant  waived  defense  of  fraud  to 
old  note. 
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80  Tex.  5S4~636,  16  8.  W.  315,  BUCHANAN  y.  TOWNSEND. 

Wliere  Verdict  Finds  Amoimt  of  Recovery,  Bate  of  Interest^  and 
period  for  which  it  is  to  be  calculated,  the  amount  of  the  judgment 
is  capable  of  exact  ascertainment. 

Approved  in  Louisville  etc.  Co.  v.  Fort,  112  Tenn.  462,  80  S.  W.  437, 
reaffirming  rule;  Alamo  etc.  Ins.  Co.  v.  Schmitt,  10  Tex.  Civ.  555,  30 
8.  W.  836,  an  error  in  computing  interest  may  be  corrected  on  appeal. 

80  Tex.  536-539,  16  S.  W.  320,  TEXAS  ETC.  BY.  y.  BtTBNETT. 

In  Snlt  Against  Bailway  for  Injuries,  it  is  proper  to  allow  attend- 
ing physicians  to  give  opinions  as  to  whether  injuries  were  such  as 
would  naturally  happen  from  accident. 

Approved  in  Galveston  etc.  By.  Co.  v.  Baumgarten,  31  Tex.  Civ. 
255,  72  S.  W.  80,  admitting  physician's  opinion  that  ill-health  was 
result  of  injuries;  Budd  v.  Salt  Lake  City  B.  Co.,  23  Utah,  520,  65 
Pac.  488,  physician,  testifying  as  to  condition  of  plaintiff,  may  state 
how  long  he  will  probably  be  unable  to  work.  See  note,  39  Am.  St. 
Bep.  449. 

In  Suit  by  Hnsband  for  Injuries  to  Wife,  where  petition  alleges  that 
they  rendered  wife  unable  to  attend  to  ordinary  affairs,  evidence  of 
value  of  her  services  is  admissible. 

Approved  in  Galveston  etc.  By.  Co.  v.  Baumgarten,  31  Tex.  Civ.  258, 
72  S.  W.  81,  and  Texas  etc.  By.  Co.  v.  Bigham  (Tex.  Civ.),  36  S.  W. 
1112,  both  following  rule;  Christie  ▼.  Galveston  City  B.  B.  (Tex.  Civ.), 
39  S.  W.  638,  allowing  evidence  under  a  similar  petition;  Knittel  v. 
Schmidt,  16  Tex.  Civ.  9,  40  S.  W.  508,  allegation  of  value  of  plain- 
tiff's time  or  damage  by  separate  items  is  not  necessary  in  personal 
injury  suit  under  general  allegations,  in  absence  of  specific  exception. 
See  note,  28  Am.  St.  Bep.  80. 

Mere  Beference  in  Charge  to  Amount  of  Damages  claimed  is  not 
reversible  error  where  prominence  was  not  given  to  amount. 

Beaffirmed  in  Ft.  Worth  etc.  By.  Co.  v.  Partin,  33  Tex.  Civ.  176,  76 
S.  W.  238;  Texas  etc.  By.  v.  Stuart,  1  Tex.  Civ.  '645,  20  S.  W.  963; 
Texas  etc.  By.  v.  Carr  (Tex.  Civ.),  42  S.  W.  127. 

Passenger  Carriers  are  Beqnired  to  Use  Highest  Degree  of  Care  for 
safety,  and  they  are  liable  for  injuries  resulting  from  negligence  of 
servants. 

Approved  in  International  etc.  B.  Co.  v.  Shufford,  36  Tex.  Civ.  258, 

81  S.  W.  1193,  and  Texas  etc.  By.  v.  Davidson,  3  Tex.  Civ.  543,  21  S. 
W.  69,  both  reafSrming  rule;  Texas  etc.  By.  v.  Buckalew  (Tex.  Civ.), 
34  S.  W.  166,  criticising  but  sustaining  charge  defining  degree  of  care 
necessary  by  carrier  toward  passenger. 

Charge  That  Injury  Which  was  Besnlt  of  unusual  occurrence  raised 
presumption  of  carrier's  negligence,  which  must  be  rebutted  by  proof 
that  it  could  not  have  been  avoided,  is  upon  weight  of  evidence. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Parks,  97  Tex.  135,  76  S.  W. 
742,  where  passenger's  eyes  injured  by  cinders  from  engine  and  rail- 
road introduces  evidence  of  due  care,  burden  of  proof  is  not  shifted  to 
railroad;  Fordyce  v.  Withers,  1  Tex.  Civ.  544,  20  S.  W.  768,  mere  de- 
railment of  passenger-car  does  not  make  prima  facie  case  of  negli- 
gence; Clay  Co.  etc.  Cattle  Co.  v.  Montague  Co.,  8  Tex.  Civ.  577,  28 
8.  W.  705,  holding  similar  charge  negativing  certain  presumptions  re- 
garding location  of  line  by  surveyor  as  erroneous. 
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80  Tex.  539-513,  16  S.  W.  S07,  COTTER  ▼.  PARKS. 

Where  Suit  is  for  Same  Money,  upon  Demand  having  origin  in  same 
transaction,  but  depending  upon  different  evidence  for  establishment 
after  amendment,  it  presents  no  new  cause. 

Reaffirmed  in  Mexican  etc.  Ry.  v.  Mitten,  13  Tex.  Civ.  660,  36  S. 
W.  285;  Texas  etc.  Ry.  v.  Frazier  (Tex.  Civ.),  34  S.  W.  665.  Approved 
in  Martin  County  v.  Gillespie  County,  30  Tex.  Civ.  309,  71  S.  W.  422, 
where  petition  alleged  demand  for  payment,  amendment  averring  pre- 
sentment to  commissioners'  court  permissible. 

80  Tex.  544-550,  16  S.  W.  326,  GRESHAM  v.  CHAMBERS. 

Deed  to  "Said  Leagae  Granted  to  Martha  Barker  by  Talbot  Cham- 
bers, commissioner  of  Milam's  Colony,"  is  sufficiently  certain. 

Approved  in  Hodges  v.  Ross,  6  Tex.  Civ.  440,  25  S.  W.  976,  con- 
veyance of  "the  entire  survey  No.  118,  of  738  acs.  Robt.  Wheally,  in 
Kinney  County,  Texas,"  is  sufficient. 

Rule  That  That  is  Certain  Which  can  be  Made  so  is  applicable  to 
deeds. 

Approved  in  Cox  v.  Rust  (Tex.  Civ.),  29  S.  W.  808,  "a  certain  tract 
of  land  in  this  state,  lying  about  twelve  miles  above  Fredericksburg, 
containing  about  five  hundred  acres,"  may  be  aided  by  extraneous 
proof. 

Controverted  Question  as  to  Whether  Transfer  of  certificate  amounted 
to  sale   is  for  jury. 

Distinguished  in  Western  etc.  Beef  Co.  v.  Thurman,  70  Fed.  963, 
instance  where  adverse  possession  was  interrupted  by  a  holding  by 
heirs  for  others  not  in  privity  and  which  was  held  insufficient  evi- 
dence to  go  to  jury. 

80  Tez.  550-655,  16  S.  W.  324,  THOMAS  ▼.  JUNCTION  CITT  IRRI- 
GATION CO. 

Common-law  Rule  That  Oral  License  to  Use  Land  is  revocable  at 
will  is  limited  in  Texas  to  cases  where  revocation  would  not  work 
fraud  or  great  wrong. 

See  notes,  31  Am.  St.  Rep.  170;  49  L.  R.  A.  520. 

Former  Judgment  Enjoining  Interference  With  Dam  is  conclusive  of 
right  to  dam  in  later  suit  to  enjoin  its  reconstruction. 

See  note,  29  Am.  St.  Bep.  7^1. 

80  Tex.  555-658,  16  S.  W.  262,  PARSER  y.  BROWN. 
Claimants  of  XTniversity  Lands  Under  Purchase  from  State  are  not 

exempt  from  operation  of  one  year  statute  of  limitations,  although 
state  would  be. 

Approved  in  Dutton  v.  Thompson,  85  Tex.  117,  19  S.  W.  1027,  limita- 
tions will  run  against  one  having  an  interest  in  land  sufficient  to  main- 
tain trespass  to  try  title. 

80  Tez.  658-^68,  16  S.  W.  619,  McDOUGAL  ▼.  BRADFORD. 

There  must  be  Some  Degree  of  Proof  that  payment  for  property 
purchased  during  first  marriage  was  made  out  of  community  property; 
court  will  not  presume  so. 

Approved  in  Gilroy  v.  Richards,  26  Tex.  Civ.  360,  63  S.  W.  667,  2 
Tex.  Ct.  Rep.  1076,  reaffirming  rule;  HoUoway  v.  Shuttles,  21  Tex.  Civ. 
192,  51  S.  W.  296,  where  husband  owned  business  prior  to  marriage, 
and  it  did  not  increase  in  value  thereafter,  no  community  funds  going 
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into  it,  it  is  bis  separate  property  on  abandonment  of  wife;  Riddle 
V.  Riddle  (Tex.  Civ.),  62  S.  W.  971,  2  Tex.  Ct.  Rep.  638,  where  hnsband 
received  deed  to  property  less  than  one  month  after  his  marriage,  he 
having  had  previously  a  bond  for  title,  it  will  not  be  presumed  com- 
munity. 

Upon  Death  of  First  Wife  Her  Interest  In  Ctommnnity  Property  de- 
scends to  her  children. 

ReaflSrmed  in  West  v.  West,  9  Tex.  Civ.  479,  29  S.  W.  244.  See 
note,  56  L.  R.  A.  46. 

Possession  of  Land  by  Widow  of  Second  Marriage  cannot  be  adverse 
as  to  children  of  first  wife  until  repudiation  of  latter's  rights,  as  they 
are  tenants  in  common. 

Approved  in  Clemens  v.  Clemons  (Tex.  Civ.),  45  S.  W.  200,  follow- 
ing rule;  Barrett  v.  Brewer,  143  N.  C.  91,  118  Am.  St.  Rep.  787,  55  S. 
K  416,  father's  possession  did  not  ripen  colorable  title  in  children; 
Sutherland  v.  Elmendorf,  24  Tex.  Civ.  139,  57  S.  W.  891,  filing  by 
mortgagee  of  his  claim  against  estate  after  death  of  mortgagor  does 
not  estop  him  from  claming  his  lien.  See  notes,  56  L.  R.  A.  46;  19 
L.  R.  A.  840. 

Order  of  Probate  Court  Setting  Apart  Homestead  to  widow  and 
minor  children  out  of  community  lands  of  first  marriage  is  void. 

See  note,  56  L.  R.  A.  47. 

Order  of  Probate  Court  Designating  Homestead  for  Widow  and 
minor  heirs  cannot  affect  rights  of  third  persons. 

Approved  in  King  v.  Summerville  (Tex.  Civ.),  80  S.  W.  1053,  re- 
affirming rule. 

Under  Law  in  Force  in  1867,  Beneficiaries  of  Homestead  establish- 
ing residence  took  absolute  title  free  from  distribution  among  others 
interested  in  estate. 

See  notes,  4  L.  R.  A.  (n.  s.)  798;  56  L.  R.  A.  66. 

Miscellaneous. — Cited  in  Johnston  v.  Arrendale,  30  Tex.  Civ.  509,  71 
8.  W.  47,  husband  may  mortgage  homestead  to  procure  fuiids  with 
which  to  discharge  vendor's  lien. 

80  Tex.  572-574,  16  S.  W.  335,  DILLINGHAM  v.  PARKER. 

Where  Act  was  not  in  Itself  XTnlawful,  it  is  for  jury  to  determine, 
under  proper  instruction,  whether  it  was  negligent  or  not. 

Approved  in  Missouri  etc.  Ry.  v.  Sparks  (Tex.  Civ.),  35  S.  W.  746, 
and  Galveston  etc.  Ry.  v.  Michalke,  14  Tex.  Civ.  497,  37  S.  W.  481, 
both  following  rule;  Missouri  etc.  Ry.  v.  Rogers,  91  Tex.  56,  40  S.  W. 
958,  failure  to  keep  right  of  way  free  from  obstruction  is  not  negli- 
gence as  matter  of  law.  See  note,  27  Am.  St.  Rep.  820.  Explained  in 
Sanchez  v.  San  Antonio  etc.  R.  Co.  (Tex.  Civ.),  27  S.  W.  924,  holding 
decision  of  jury  in  such  cases  is  not  to  be  taken  as  absolute  and  final. 

Miscellaneous. — Missouri  etc.  Ry.  v.  Williams,  17  Tex.  Civ.  676,  40 
S.  W.  162,  an  instruction  which  is  liable  to  be  construed  by  jury  as 
assuming  proof  of  material  controverted  fact  is  misleading. 

80  Tex.  675-^79,  26  Am.  St.  Bep.  763,  16  &  W.  440,  SAN  ANTONIO 
▼.  FRENCH. 

Tenant  Holding  Over  After  His  Term  With  Consent  of  landlord  is 
deemed  to  be  in  possessron  upon  terms  of  prior  lease. 

Approved  in  Bateman  v.  Maddox,  86  Tex.  554,  26  S.  W.  53,  Kacke 
V.  Anheuser  etc.  Brewing  Assn.,  17  Tex.  Civ.  170,  42  S.  W.  774,  and 
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Mahon  v.  Cotton,  13  Tex.  Civ.  240,  35  S.  W.  869,  all  reaffirming  rule; 
Roller  V.  Zundelowitz,  32  Tex.  Civ.  167,  73  S.  W.  1071,  such  holding 
over  is  ander  implied  contract  and  not  under  written  instrument; 
Minor  v.  Kilgore  (Tex.  Civ.),  38  S.  W.  539,  where  lessee  in  possession 
under  written  lease  holds  over  without  giving  notice  of  repudiation, 
there  is  an  implied  contract  to  pay  original  rent. 

Presumption  as  to  Nature  of  Tenancy  After  Term  does  not  apply  a» 
against  municipal  corporation  whose  holding  over  is  result  of  officers'' 
unauthorized  acts. 

Approved  in  Baldwin  v.  Travis  County,  40  Tex.  Civ.  158,  88  S.  W. 
484,  county  not  liable  on  quantum  meruit  where  contract  not  author- 
ized by  law;  Penn  v.  Laredo  (Tex.  Civ.),  26  S.  W.  636,  unauthorized 
contract  for  city  printing  is  not  binding;  Kuhls  v.  Laredo  (Tex.  Civ.),. 
27  8.  W.  791,  resolution  of  city  council  allowing  plaintiff  ten  days. 
Within  which  to  file  bond  does  not  operate  as  acceptance  of  his  bid; 
Wagner  v.  Porter  (Tex.  Civ.),  56  S.  W.  561,  acts  of  common  council 
can  only  be  shown  by  minutes  of  its  meetings;  Indiana  etc.  Co.  v^ 
Sulphur  Springs  (Tex.  Civ.),  63  S.  W.  909,  2  Tex.  Ct.  Eep.  1051,  unau- 
thorized contract  for  road  machine  signed  by  mayor  does  not  bind 
city;  Peck  v.  Hemstead,  27  Tex.  Civ.  85,  65  S.  W.  655,  3  Tex.  Ct.  Rep. 
352,  bonds  not  authorized  by  city  council,  but  issued  and  negotiated 
by  mayor  and  secretary  of  city,  are  void  notwithstanding  proceeds 
were  turned  into  city  treasury. 

City  l8  Liable  for  Bent  for  Time  Premises  were  actually  occupied 
by  officers  after  expiration  of  original  lease. 

Approved  in  Nichols  v.  State,  11  Tex.  Civ.  336,  337,  32  S.  W.  456^ 
following  rule;  City  of  Dallas  v.  Martyn,  29  Tex.  Civ.  202,  68  S.  W. 
710,  city  liable  for  notary's  fees  for  tax  deeds,  where  council  ratified 
employment;  Denison  v.  Foster  (Tex.  Civ.),  28  S.  W.  1053,  where  city 
received  benefits,  it  is  liable  for  attorney's  services,  although  employed 
by  mayor  without  authority;  Brand  v.  San  Antonio  (Tex.  Civ.),  37 
S.  W.  341,  city  is  liable  for  reasonable  value  of  attorney's  services  in 
collecting  its  delinquent  taxes  although  its  contract  therefor  was  in- 
valid; Berlin  Iron  Bridge  Co.  v.  San  Antonio  (Tex.  Civ.),  50  S.  W. 
411,  city  is  liable  for  reasonable  value  of  bridge  accepted  and  used 
by  it. 

Distinguished  in  Noel  v.  San  Antonio,  11  Tex.  Civ.  585,  33  S.  W.  265, 
city  is  not  liable  for  an  improvement  erected  according  to  contract 
when  the  contract  was  unconstitutional. 

80  Tex.  579-581,  16  S.  W.  430,  GULF  ETC.  EY.  V.  RAWLINS. 

Judgment  Rendered  Without  Jurisdiction  is  void,  and  may  be  en- 
joined. 

Approved  in  Dashmer  v.  Wallace,  29  Tex.  Civ.  155,  68  S.  W.  310,, 
Texas  etc.  Ey.  v.  Wright,  88  Tex.  349,  31  S.  W.  614,  31  L.  E.  A.  200, 
and  Jennings  v.  Shiner  (Tex.  Civ.),  43  S.  W.  277,  all  following  rule; 
Kern  Barber  Supply  Co.  v.  Freeze,  96  Tex.  516,  74  S.  W.  304, 
justice's  judgment  against  nonresident  corporation  based  upon  notice; 
Butler  V.  Holmes,  29  Tex.  Civ.  50,  68  S.  W.  53,  where  citation  ran 
to  president  of  company  instead  of  company  itself;  Scales  v.  Gulf 
etc.  Ey.  (Tex.  Civ.),  35  S.  W.  206,  judgment  rendered  without  cita- 
tion is  void;  Gulf  etc.  Ey.  v.  Blankenbeckler,  13  Tex.  Civ.  251,  35- 
S.  W.  332,  district  court  may  enjoin  enforcement  of  justice  court  judg- 
ment regardless  of  its  amount;  O'Neal  v.  Clymer,  21  Tex.  Civ.  388,  52 
S.  W.  620;  agreement  indoiscd  on  original  petition  before  its  filing  for 
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entxy  of  judgment  any  time  after  certain  date  gives  no  jurisdiction. 
See  note,  54  Am.  St.  Rep.  244. 

Distinguished  in  Foust  v.  Warren  (Tex.  Civ.),  72  S.  W.  406,  one 
peeking  to  enjoin  judgment  on  ground  that  recital  of  service  is  false 
must  show  meritorious  defense. 

Where  Jiidc;inent  in  for  Less  Than  Juriadlctlonal  Amount,  and  no  ap- 
peal or  certiorari  can  be  prosecuted,  injunction  is  proper  remedy. 

Approved  in  Gulf  etc.  By.  v.  King,  80  Tex.  683,  16  S.  W.  642,  fol- 
lowing rule;  Scales  v.  Gulf  etc.  Ry.  (Tex.  Civ.),  25  S.  W.  206,  where 
appeal  or  certiorari  lies,  injunction  is  not  available.  Explained  in 
Texas-Mexican  Ry.  v.  Wright  (Tex.  Civ.),  29  S.  W.  1135,  where  void 
judgment  is  reviewable  by  certiorari,  injunction  will  not  lie;  Sherman 
etc.  Laundry  Co.  v.  Carter,  24  Tex.  Civ.  535,  60  S.  W.  330,  1  Tex.*  Ct. 
Rep.  384,  failure  of  judgment  debtor  to  avail  itself  of  articles  1651, 
1652,  Revised  Statutes,  providing  remedies  for  setting  aside  judgment, 
estops  it  from  relief  by  injunction.     See  note,  31  L.  R.  A.  206. 

Citation  Directing  Ofllcer  to  Summon  Agent  of  foreign  corporation 
will  not  support  judgment  by  default  against  corporation. 

Approved  in  Texas-Mexican  Ry.  v.  Wright  (Tex.  Civ.),  29  S.  W. 
1134,  and  Mutual  Life  Ins.  Co.  v.  Uecker,  46  Tex.  Civ.  85,  101  S.  W. 
872,  both  following  rule;  ITirst  Nat.  Bank  v.  Robertson,  3  Tex.  Civ. 
155,  22  S.  W.  101,  arguendo. 

80  Tex.  582-584,  16  8.  W.  439,  LOGNIE  V.  BUBT. 

Contractor  cannot  Appeal  from  Decision  Foreclosing  Lien  on  court- 
house, in  suit  by  subcontractor  against  him  and  owner,  to  which  latter 
makes  no  defense. 

See  note,  35  L.  R.  A.  144. 

Reconciled  in  Herring  etc.  Co.  v.  Kroeger,  23  Tex.  Civ.  674,  57  S.  W. 
9S1,  mechanics'  liens  cannot  be  created  against  public  buildings. 

Motion  for  a  New  Trial  must  affirmatively  show  due  diligence. 

Reaffirmed  in  Dathe  v.  Ohnsteadt  (Tex.  Civ.),  56  S.  W.  685. 

80  Tex.  584-587,  16  8.  W.  336,  SWEKSOK  V.  TAYLOR. 

WUle  Constitution,  Article  7,  Section  4,  commands  sale  of  school 
lands,  time  of  sale  is  left  to  discretion  of  legislature. 

Approved  in  Brown  v.  Shiner,  84  Tex.  509,  19  S.  W.  688,  laws  of 
1887,  postponing  sale  of  certain  school  lands,  is  not  in  conflict  with 
article  7,  section  4  of  constitution. 

Legislature  may  Authorize  Such  Lease  of  School  Lands  as  will  not 
interfere  with  state's  right  to  sell  whenever  legislature  may  deem 
proper. 

Reaffirmed  in  Reed  v.  Rogan,  94  Tex.  182,  59  S.  W.  257,  1  Tex.  Ct. 
Rep.  30. 

80  Tex.  687-588,  16  k  W.  431,  McDGWBLL  V.  FOWLEB. 

An  Agreement  not  Incorporated  into  Statement  of  Facts  cannot  be 
considered  on  appeal. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Fisher  (Tex.  Civ.),  47  S.  W. 
285,  where  there  is  an  agreed  statement  of  facts,  facts  not  stated 
therein  are  not  reviewable. 

80  Tex.  588-591,  16  8.  W.  434,  BOPEB  v.  BBADY. 

When  Fraudulent  Attempt  to  Confer  Jurisdiction  is  not  apparent 
from  plaintifTs  pleadings,  it  must  be  alleged  in  answer  as  any  other 
defense  and  submitted  to  jury. 
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Approved  in  Sozaja  v.  Patterson  (Tex.  Civ.),  23  S.  W.  745,  such 
plea  must  be  determined  hj  jury  under  proper  instructions. 

Wbere  Ezcesfllve  Verdict  was  Oared  by  Bemissioxi,  and  error  in  over- 
ruling exception  to  other  allegations  was  harmless,  there  is  no  ground 
for  reversal. 

Followed  in  MeCormick  etc.  Mach.  Co.  ▼.  Wesson  (Tex.  Civ.),  41  S. 
W.  726. 

Defendant  Olalmlng  That  Value  was  Falsely  Estimated,  to  give 
jurisdiction,  must  allege  and  prove  that  fact,  and  issue  must  be  sub- 
mitted to  jury. 

Approved  in  Walhoefer  v.  Hobgood,  18  Tex.  Civ.  295,  44  S.  W.  567, 
reaffirming  rule;  Hoffman  v.  Cleburne  etc.  Loan  Assn.,  85  Tex.  411,  22 
S.  W.  155,  such  issue  must  be  both  pleaded  and  proven;  Johnson  v. 
Borden  (Tex.  Civ.),  25  S.  W.  1131,  jurisdiction  is  determined  by  amount 
set  forth  in  petition  unless  amount  is  fraudulently  set  forth;  Baker  v. 
Guinn,  4  Tex.  Civ.  546,  23  S.  W.  607,  but  if  plaintiff  acts  fairly  and 
honestly  in  making  mistake  as  to  value,  he  will  not  be  cast  out. 

80  Tez.  591-594,  16  &  W.  329,  WANHE  V.  FOIT. 

Objection  to  Description  of  Land  Contained  in  Verdict  should  have 
been  raised  in  motion  for  a  new  trial. 

Approved  in  Black  v.  Black  (Tex.  Civ.),  67  S.  W.  929,  though  case 
tried  without  jury  questions  of  fact  must  be  raised  by  motion  for  new 
trial. 

Miscellaneous. — ^Miscited  in  Walhoefer  v.  Hobgood,  18  Tex.  Civ.  295, 
44  8.  W.  567. 

80  Tex.  600-602,  16  8.  W.  328,  MADDOX  V.  OBAIQ. 

Service  in  Another  State  upon  Defendant  who  is  resident  therein 
will  not  support  personal  judgment  against  him  in  local  courts. 

Reaffirmed  in  Roller  v.  Holley,  13  Tex.  Civ.  638,  35  S.  W.  1075;  Porter 
V.  Hill  County  (Tex.  Civ.),  33  S.  W.  383;  Evans  v.  Breneman  (Tex. 
Civ.),  46  S.  W.  81;  Roller  v.  Holly,  176  U.  S.  406,  20  Sup.  Ct.  Rep. 
412,  44  L.  524.  Approved  in  Louisville  etc.  Ry.  Co.  v.  Missouri  etc. 
Ry.  Co.,  40  Tex.  Civ.  297,  88  S.  W.  413,  personal  judgment  not  obtain- 
able against  nonresident  corporation  by  notice  served  in  another  state, 
though  alleged  to  have  done  business  in  state;  Silver  Camp  Min.  Co.  v. 
Dickert,  31  Mont.  501,  78  Pac.  971,  67  L.  R.  A.  940,  judgment  for  spe- 
cific performance  of  contract  to  convey  realty  cannot  be  based  upon 
service  by  publication.     See  note,  16  L.  R.  A.  232. 

Where  Note  Stipulates  for  Attorney's  Fees,  such  stipulation  con- 
templates placing  note  in  attorney's  hands  for  collection,  and  that 
fact  must  be  alleged  to  justify  recovery  of  such  feesL 

Approved  in  Branch  v.  Taylor,  40  Tex.  Civ.  251,  89  S.  W.  816,  Jones 
V.  Smith,  4  Tex.  Civ.  353,  26  S.  W.  241,  Smith  v.  Board,  21  Tex.  Civ. 
214,  51  S.  W.  620,  and  Lay  v.  Cardwell  (Tex.  Civ.),  33  S.  W.  596,  aU 
reaffirming  rule;  Smith  v.  Pickham,  8  Tex.  Civ.  329,  28  S.  W.  566,  right 
for  attorney's  fee  accrues  whenever  it  becomes  necessary  to  place  note 
in  attorney's  hands  for  collection;  Jayne  v.  Herring  (Tex.  Civ.),  33  S. 
W.  1091,  admission  that  plaintiff  had  paid  costs  on  appeal  is  sufficient 
to  show  that  supreme  court  has  rendered  final  judgment;  Seastrunk  v. 
Pioneer  Savings  etc.  Co.  (Tex.  Civ.),  34  S.  W.  468,  an  election  that  note 
shall  immediately  become  due  and  payable  on  default  of  interest  must 
be  pleaded  to  permit  a  judgment. 
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Distinguished  in  Adams  v.  Bartell,  46  Tex.  Civ.  351,  102  S.  W.  780, 
where  note  ealls  for  attorney's  fee  on  default  in  payment  at  maturity, 
if  it  is  placed  in  hands  of  attorney  for  collection  or  suit  is  brought  op 
same,  it  is  unnecessary  to  allege  suit  brought  in  order  to  recover  at- 
torney's fees;  M^Anally  v.  Vickry  (Tex.  Civ.),  79  S.  W.  859,  where 
note  recited  that  attorney's  fees  were  recoverable,  ''if  suit  be  brought 
on  same." 

80  Tex.  60^-608,  16  S.  W.  441,  GALVESTON  ETC.  BY.  v.  BAUi. 

Contract  Stipulation  Limiting  Carrier's  Liability  for  loss  of  goods  to 
value  at  place  of  shipment  is  contrary  to  public  policy  and  void. 

Approved  in  International  etc.  B.  B.  Co.  v.  Vandeventer,  48  Tex. 
Civ.  368,  107  S.  W.  561,  McConnell  Brothers  v.  Southern  By.  Co.,  144  N. 
C.  90,  56  S.  E.  560,  and  Houston  etc.  By.  v.  Williams  (Tex.  Civ.),  31 
8.  W.  558,  all  reaffirming  rule;  St.  Louis  etc.  By.  Co.  v.  Moon,  47  Tex. 
Civ.  211,  103  S.  W.  1177,  both  holding  void  contract  limiting  carrier's 
liability  to  own  negligence,  though  contract  valid  where  made;  St. 
Louis  etc.  By.  Co.  v.  Mclntyre,  36  Tex.  Civ.  402,  82  S.  W.  348,  where 
arbitrary  valuation  placed  on  goods  not  intended  as  stipulated  dam- 
ages; Houston  etc.  By.  v.  Davis,  11  Tex.  Civ.  29,  31  S.  W.  310,  evi- 
dence is  admissible  to  show  value  at  destination;  Texas  etc.  By.  v.  Bar- 
ber (Tex.  Civ.),  30  S.  W.  500,  measure  of  damages  is  valuation  at 
destination  and  evidence  of  value  at  other  place  is  inadmissible.  See 
note,  88  Am.  St.  Bep.  112. 

In  Abeance  of  Proof  to  tbe  Contrary,  It  must  be  Presumed  that  loss 
of  goods  was  the  result  of  carrier's  negligence. 

Beaffirmed  in  Southern  Pac.  Co.  v.  I>'Arcais,  27  Tex.  Civ.  58,  64 
S.  W.  814,  3  Tex.  Ct.  Bep.  142. 

Cazrler  is  not  Only  Bound  to  Transport  Goods  Safely,  but  also  to 
make  reparation  in  damages  to  fullest  extent  fixed  and  allowed  by 
law  in  case  of  loss,  notwithstanding  contract  limitation. 

Beaffirmed  in  Atchison  etc.  B.  B.  v.  Lawler,  40  Neb.  375,  58  N.  W. 
975. 

Where  Becovery  is  Based  on  Value  of  Goods  at  destination,  freight 
charges  unpaid  should  be  deducted,  but  interest  should  be  allowed. 

Approved  in  Gulf  etc.  By.  v.  Kemp  (Tex.  Civ.),  30  S.  W.  715,  plain- 
tiff cannot  recover  for  value  at  destination,  and  the  freight  charges; 
Chesapeake  etc.  By.  Co.  v.  F.  W.  Stock  &  Sons,  104  Va.  104,  51  S.  E. 
163,  carrier  is  liable  for  value  of  goods  at  destination,  with  interest, 
less  unpaid  costs  of  transportation.     See  note,  18  L.  B.  A.  452. 

Miscellaneous. — Cited  in  Central  of  Georgia  By.  Co.  v.  Henderson, 
152  Ala.  208,  44  So.  544,  as  to  clause  in  bill  of  lading  that  claim  for 
loss  to  animals  should  be  made  before  they  were  mingled  with  others. 

80  Tex.  608-615,  16  8.  W.  443,  PRATT  V.  BBOWN. 

If  Original  Arrest  Procured  by  Bailway  Employee  was  legal,  sub- 
sequent illegal  detention  can  impose  no  liability  upon  company. 

Cited  in  35  Am.  St.  Bep.  485,  note. 

In  Order  to  Justify  Arrest  for  Drunkenness  without  warrant,  it 
must  appear  that  accused  was  guilty  of  offense  in  public  place  as 
defined  by  law,  and  that  circumstances  authorized  arrest. 

Cited  in  Early  v.  State,  50  Tex.  Cr.  350,  97  S.  W.  85,  homicide 
committed  while  resisting  arrest  for  drunkenness  without  warrant. 
See  note,  67  Am.  St.  Bep.  427. 
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80  Tex.  615-622,  16  S.  W.  436,  ABAMBULA  V.  SULLIVAN. 

In  Case  of  Latent  Ambiguity  in  Deed  any  facts  consistent  with 
either  of  descriptions  in  instrument  tending  to  show  intention  are 
relevant. 

Reaffirmed  in  Sloan  v.  King,  33  Tex.  Civ.  543,  77  S.  W.  51;  Green 
V.  Barnes,  9  Tex.  Civ.  666,  29  S.  W.  548;  League  v.  Scott,  25  Tex. 
Civ.  319,  61  S.  W.  521;  Cartwright  v.  Trueblood,  90  Tex.  538,  39  S.  W. 
931.  Approved  in  West  v.  Houston  Oil  Co.,  46  Tex.  Civ.  107,  102  S. 
W.  929,  where  there  was  no  ambiguity  on  face  of  deed  and  it  was 
shown  by  extrinsic  evidence  what  land  actually  intended  to  be 
conveyed,  false  portion  of  description  in  deed  rejected  as  surplusage. 

Where  Bill  of  ExceptionB  Does  not  State  Objections  to  evidence 
offered  by  appellant,  nor  grounds  upon  which  it  was  excluded,  such 
action  will  not  be  revised. 

Reaffirmed  in  Watson  v.  Williams  (Tex.  Civ.),  76  S.  W.  794; 
Missouri  etc.  By.  v.  Chittim  (Tex.  Civ.),  40  S.  W.  24. 

80  Tex.   622-627,  16  S.  W.  625,   STRAIN  v.  PAULEY  JAIL  ETC. 
MFG.  CO. 

Part  Failure  of  Oonslderaticm  in  Note  Sued  on  should  be  pleaded 
under  oath;  it  may  be  pleaded  by  amendment,  but  not  supplemental 
answer. 

Approved  in  Hansen  v.  Yturria  (Tex.  Civ.),  48  S.  W.  797,  defend- 
ant may  plead  in  reconvention  damages  that  were  incident  to 
plaintiff's  cause  of  action. 

In  Action  on  Note  for  Iron  Work  for  Jail,  acceptance  by  vendee  of 
such  articles  as  delivered,  and  payment  of  portion  of  purchase  price 
at  time,  is  not  waiver  of  damages  for  failure  to  perform  contract. 

See  note,  54  L.  R.  A.  719. 

80  Tex.  627-634,  16  S.  W.  330,  BAKEB  ▼.  LIGHT. 

Use  of  Words  ''More  or  Less"  may  Determine  Intention  as  to 
whether  call  for  distance  or  for  line  was  to  control. 

Approved  in  Wiley  v.  Lindley  (Tex.  Civ.),  56  S.  W.  1003,  reaffirm- 
ing rule;  Jordan  v.  Young  (Tex.  Civ.),  56  S.  W.  764,  where  lines  arc 
defined  the  quantity  is  merely  descriptive.  See  note,  30  Am.  St.  Rep. 
453. 

80  Tex.  634-638,  16  S.  W.  429,  SCHAUB  V.  DALLAS  BREWING  CO. 

Bill  of  Exceptions  mnst  be  Presented  and  Filed  during  term;  if 
signed  and  filed  afterward  it  cannot  be  considered  under  any  circum- 
stances. 

Reaffirmed  in  Willis  v.  Smith,  17  Tex.  Civ.  554,  43  S.  W.  331; 
Niagara  Stamping  etc.  Co.  v.  Oliver  (Tex.  Civ.),  33  S.  W.  690;  Harper 
V.  State,  41  Tex.  Cr.  355,  55  S.  W.  178;  Millirons  v.  State,  34  Tex. 
Cr,  13,  28  S.  W.  686.  Approved  in  St.  Louis  etc.  Ry.  Co.  v.  McArthur, 
31  Tex.  Civ.  208,  72  S.  W.  78,  statement  of  facts  filed  after  court  had 
adjourned  for  term. 

Customs  and  Usages  of  Trade  are  Admissible  to  Explain  incidental 
rights  of  parties,  to  ascertain  meanings  of  words  or  phrases,  or  to 
construe  contracts. 

Reaffirmed  in  Brody  v.  Crittenden,  106  Iowa,  528,  76  N.  W.  1011. 
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80  Tez.  638-642,  16  S.  W.  427,  HOODLESS  v.  WINTEB. 

Under  Revised  Statutes,  Article  1260,  plaintiff  cannot,  by  discon- 
tinuing suit,  prejudice  right  of  defendant,  to  be  heard  on  counter- 
claim seeking  affirmative  relief. 

Approved  in  Short  v.  Hepburn,  89  Tex.  623,  624,  625,  35  S.  W. 
1057,  Smith  v.  Wilson,  18  Tex.  Civ.  26,  44  S.  W.  557,  and  Milborn 
V.  Elmcndorf  (Tex.  Civ.),  40  S.  W.  1060,  all  reaffirming  rule;  Blank 
T.  Bobertson,  34  Tex.  Civ.  387,  78  S.  W.  564,  error  for  court,  after 
sustaining  demurrer  to  plea  seeking  affirmative  relief,  to  refuse  leave 
to  amend  and  to  permit  plaintiff  to  dismiss  entire  cause;  Smithers 
V.  Smith,  35  Tex.  Civ.  510,  80  S.  W.  647,  applying  rule  in  suit  over 
conflicting  boundaries;  Wetsell  v.  Hopkins,  29  Tex.  Civ.  220,  67  S. 
W.  1076,  1077,  defense  of  bona  fide  purchaser  is  not  counterclaim; 
Morris  v.  Housley  (Tex.  Civ.),  34  S.  W.  659,  defendant*  can  rely  on 
general  issue  although  he  has  pleaded  in  reconvention  asking  for 
affirmative  relief;  Akard  v.  Western  etc.  Inv.  Co.  (Tex.  Civ.),  34 
S.  W.  140,  where  in  foreclosure  suit  defendant  pleads  homestead  and 
asks  to  have  cloud  removed,  cause  cannot  be  dismissed  without  an 
adjudication. 

Judgment  for  Defendants  Under  Plea  of  "not  Guilty"  in  trespass 
to  try  title  eonclusively  establishes  their  title  as  against  plaintiff 
and  privies. 

Approved  in  New  York  etc.  Land  Co.  v.  Votaw  (Tex.  Civ.),  52 
8.  W.  128,  reaffirming  rule;  Moore  v.  Snowball,  98  Tex.  23,  38, 
107  Am.  St.  Rep.  596,  81  S.  W.  7,  16,  66  L.  R.  A.  745,  suit  to  recover 
land  sold  on  execution,  based  upon  invalidity  of  judgment,  does  not 
bar  subsequent  equitable  attack  on  sheriff's  sale;  Salazar  v.  Ybarra 
(Tex.  Civ.),  57  S.  W.  304,  in  trespass  to  try  title  under  plea  of  not 
guilty  failure  of  consideration  or  fraud  or  mistake  in  execution  of 
deed  may  be  proven. 

80  Tex.  642-645,  26  Am.  St.  Bep.  767,  16  S.  W.  448,  BOONE  v.  KNOX. 

One  Tenant  In  Common  is  not  Entitled,  as  against  defendant 
establishing  title  to  part  interest,  to  recover  for  cotenants  who  are 
not  parties. 

Approved  in  Davidson  v.  Wallingford  (Tex.  Civ.),  30  S.  W.  290, 
and  Bennett  v.  Virginia  etc.  Cattle  Co.,  1  Tex.  Civ.  324,  21  S.  W. 
128,  both  reaffirming  rule;  Byers  v.  Wallace  (Tex.  Civ.),  25  S.  W. 
1046,  when  defendant  in  trespass  to  try  title  pleads  limitation,  he 
only  acquires  title  against  the  parties  to  the  action;  dissenting 
opinion,  Gartrell  v.  State  (Tex.  Civ.),  61  S.  W.  489,  2  Tex.  Ct.  Rep. 
1S3,  majority  rule  holding  that  after  failure  of  tenant  to  pay  rent 
and  entrance  of  landlord,  relation  ^s  not  that  of  tenants  in  common. 
See  note,  33  Am.  St.  Rep.  156. 

Eacli  Tenant  in  Common  is  Entitled  to  Enjoyment  of  entire 
premises  undisturbed  by  anyone  except  his  cotenants. 

Reaffirmed  in  Cotton  v.  Coit  (Tex.  Civ.),  30  S.  W.  283;  Davidson 
v.  Wallingford  (Tex.  Civ.),  30  S.  W.  290.  See  note,  6  L.  R.  A.  (n.  s.) 
716. 

Although  Judgment  for  One  Tenant  In  Common  against  trespasser 
may  innre  to  benefit  of  cotenants,  latter  are  not  estopped  by  such 
judgment. 

Distinguished  in  Johnson  v.  Foster  (Tex.  Civ.),  34  S.  W.  825, 
judgment  had  by  one  tenant  in  common  does  not  estop  defendant 
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pleading  same  defense  against  other  tenant  not  party  to  original 
action. 

Warrantor  Is  Liable  for  Interest  on  Pnrcliase  Money  during  time 
rents  are  recovered  or  set  off  against  improvements  of  warrantee. 

Beaffirmed  in  Mayer  v.  Wooten,  46  Tex.  Civ.  330,  102  S.  W.  425; 
Bogers  v.  Golson  (Tex.  Civ.),  31  S.  W.  201. 

Where  Defendant  In  Trespass  to  Try  Title,  brought  by  one  tenant 
in  common,  establishes  title  to  undivided  interest,  all  cotenants 
should  be  made  parties  before  partition. 

Beaffirmed  in  Cole  v.  Grigsby  (Tex.  Civ.),  35  S.  W.  684.  See  note, 
128  Am.  St.  Bep.  912. 

80  Tex.  645-648,  26  Am.  St.  Bep.  770,  16  8.  W.  428,  EIBKWOOD  ▼. 
DOMNAX;. 

Court  Granting  Decree  of  Divorce  may  Provide  for  protection  of 
homestead  and  its  use  by  wife  and  minor  children  of  marriage,  sub- 
ject to  husband's  title. 

Approved  in  Holland  v.  Zilliox,  38  Tex.  Civ.  419,  86  S.  W.  38,  re- 
affirming rule;  Southwestern  Mfg.  Co.  v.  Swan  (Tex.  Civ.),  43  S.  W. 
574,  575,  815,  husband  and  wife  become  tenants  in  common  with 
homestead  right  in  wife,  coextensive  with  community  interest.  See 
notes,  59  Am.  St.  Bep.  45;  59  Am.  St.  Bep.  777;  4  L.  B.  A.  (n.  s.)  787. 

Where  Decree  of  Divorce  has  Made  No  Disposition  of  homestead, 
husband  may  sell  his  interest  and  property  is  subject  to  partition. 

Approved  in  Bahn  v.  Starcke,  89  Tex.  207,  59  Am.  St.  Bep.  43,  34 
S.  W.  105,  court  cannot  exempt  wife's  interest  from  execution  when 
she  is  not  the  head  of  the  family;  Bussell  v.  Bussell,  122  Mo.  238, 
43  Am.  St.  Bep.  582,  26  S.  W.  678,  divorced  wife  may  have  partition 
of  land  owned  by  her  and  her  husband  as  tenants  by  the  entirety. 
See  notes,  4  L.  B.  A.  (n.  s.)  398,  786,  787,  800;  23  L.  B.  A.  239. 

Where  Purchaser  of  Homestead  Under  Trust  Deed  given  by  husband 
after  divorce  sued  wife  for  partition,  costs  thereof  are  not  taxable 
against  wife  to  be  paid  out  of  proceeds  of  sale. 

Distinguished  in  City  of  San  Antonio  v.  Berry,  92  Tex.  327,  48  8. 
W.  499,  costs  of  foreclosure  of  tax  lien  on  homestead  are  lien  on  prop- 
erty so  foreclosed. 

80  Tex.  64&-652,  27  Am.  St.  Bep.  773,  16  a  W.  321,  HENRIETTA 
NAT.  BANK  v.  STATE  NAT.  BANE. 

Where  Cashier  of  Defendant  Bank  in  Response  to  Plaintiff's  Query 
replied  it  would  pay  certain  check  and  check  was  discounted  and 
drawee  refused  payment,  defendant  was  liable. 

See  note,  8  L.  B.  A.  (n.  s.)  1149. 

80  Tex.  652-674,  16  S.  W.  732,  TAYLOR  V.  DUNN. 

Necessity  may  Frequently  Justify  Use  of  Streets  for  purpose  of 
transportation  in  unusual  manner,  or  for  transportation  of  things 
which  temporarily  obstruct  streets. 

Beaffirmed  in  Washington  v.  Texas  etc.  By.,  22  Tex.  Civ.  191,  54 
S.  W.  1093.    See  note,  30  Am.  St.  Bep.  206. 

City  Council  has  Power  to  Make  Only  Such  Contracts  as  relate  to 
municipality,  and  cannot  by  ordinance  confer  right  of  action  on  in- 
dividuals, which  they  would  not  otherwise  have. 

Approved  in  House  v.  Houston  Waterworks  Co.  (Tex.  Civ.),  22  S. 
W.  278,  and  House  v.  Houston  Waterworks  Co.,  88  Tex.  248,  31  S.  W. 
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185,  28  L.  B.  A.  532,  water  company  contracting  with  city  to  furnish 
water  to  extinguish  fires  does  not  undertake  a  public  duty,  and  a  citi- 
zen cannot  recover  for  loss  by  fire  from  breach  of  contract ;  Galveston 
etc.  By.  ▼.  Galveston,  90  Tex.  411,  39  S.  W.  lt)2,  city  cannot  pass  an 
ordinance  for  extension  of  a  railroad  beyond  its  municipality;  City 
of  Pawtucket  v.  Pawtucket  Electric  Co.,  27  R.  I.  132,  61  Atl.  49,  bond 
given  to  city  for  use  of  streets  determined  rights  of  parties,  and  city 
could  not  otherwise  recover  amount  of  ^ judgment  against  it  for  defect 
in  highway. 

One  is  not  Liable  for  the  Negligence  of  an  independent  contractor. 

Distinguished  in  Cameron  Mill  etc.  Co.  v.  Anderson,  34  Tex. 'Civ. 
108,  78  S.  W.  10,  one  employing  contractor  to  put  underground  oil- 
tanks  in  public  street  liable  to  person  falling  into  excavation. 

> 

80  Tex.  674-676,  16  S.  W.  552,  OLABE  V.  ADAMS. 

Possession  and  Claim  Under  Executory  Contract  of  Sale  is  not  such 
adverse  possession  as  will  bar  entry  if  continued  for  statutory  period. 

Approved  in  Gilbough  v.  Bunge,  99  Tex.  542,  122  Am.  St.  Bep.  659, 
91  8.  W.  567,  purchasers  of  land  from  vendee  bound  by  lien  contained 
in  deed  from  vendor,  though  unrecorded;  Smith  v.  Pate  (Tex.  Civ.), 
43  S.  W.  314,  vendee  in  possession  under  deed  retaining  vendor's  lien 
cannot  hold  adversely  until  he  repudiates  vendor's  lien. 

Heir  Holding  Legal  Title  to  Land  in  Possession  of  Another  under 
executory  contract  of  sale  cannot  be  defeated  by  plea  of  stale  de- 
mand. 

Approved  in  Batcheller  v.  Besancon,  19  Tex.  Civ.  144,  47  S.  W.  299, 
plea  of  stale  demand  cannot  be  maintained  against  one  holding  legal 
title. 

Objection  to  Taxation  of  Costs,  not  Made  Below,  cannot  be  urged 
on  appeal. 

Approved  in  Lone  Star  Salt  Co.  v.  Blount,  49  Tex.  Civ.  144,  107  S. 
W.  1166,  following  rule;  Missouri  etc.  By.  v.  Crane  (Tex.  Civ.),  32 
8.  W.  13,  court  taxing  costs  is  the  proper  court  in  which  to  settle  the 
cost  bill. 

80  Tex.  676-681,  16  a  W.  1072,  MABTIN  v.  BtTBNS. 

Goimty  Court  is  Court  of  Becord  and  of  general  jurisdiction;  accord- 
ingly its  judgments  are  entitled  to  all  presumptions  obtaining  in  favor 
of  other  courts  of  general  jurisdiction. 

Beaffirmed  in  liams  v.  Boot,  22  Tex.  Civ.  41?",  55  S.  W.  413;  Lyle 
V.  Horstman  (Tex.  Civ.),  25  S.  W.  802;  Hambel  v.  Davis  (Tex.  Civ.), 
33  S.  W.  251. 

Where  Case  is  Within  Court's  Jurisdiction,  and  there  is  no  fact  on 
face  of  record  to  defeat  such  jurisdiction,  evidence  aliunde  is  not 
admissible  to  contradict  presumption  of  regularity  or  to  show  facts 
outside  record. 

Approved  in  First  Nat.  Bank  v.  Cohen  (Tex.  Civ.),  55  S.  W.  533, 
reaffirming  rule;  Crawford  v.  McDonald,  88  Tex.  632,  33  S.  W.  328, 
judgment  of  probate  court  confirming  sale  cannot  be  collaterally 
attacked  by  evidence  outside  the  record;  Brooks  v.  Powell  (Tex. 
Civ.),  29  S.  W.  812,  parol  evidence  is  not  admissible  on  collateral 
attack  against  judgment  valid  on  its  face.     See  note,  50  L.  B.  A.  582. 

Distinguished  in  Bilmer  v.  Brown,  28  Tex.  Civ.  422,  67  S.  W.  1092, 
where  personal  judgment  for  costs  appeared  to  be  against  unknown 
and  nonresident   heirs;   McCormick  etc.  Mach.  Co.  v.  Wesson   (Tex. 
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Civ.),  41  S.  W.  726,  judgment  of  justice  of  the  peace  may  be  at- 
tacked collaterally,  and  evidence  is  admissible  to  show  no  service. 

Finding  That  Citation  by  Publication  Issued  on  Affidavit  that 
defendant's  residence  was  "unknown  to  affiant,"  raises  presumption 
that  it  was  in  due  form  and  cited  each  of  two  persons  composing 
firm. 

Approved  in  Gillon  v.  Wear,  9  Tex.  Civ.  46,  28  S.  W.  1015, 
reaffirming  rule;  liams  v.  Hoot,  22  Tex.  Civ.  416,  55  S.  W.  413,  and 
Gunter  v.  Armstrong,  2  Tex.  Civ.  601,  21  S.  W.  608,  unless  it  affirma- 
tively shows  defendant  served  by  publication  was  a  nonresident,  it 
will  be  presumed  that  he  was  a  resident;  Gillon  v.  Wear,  9  Tex.  Civ. 
48,  28  S.  W.  1016,  recital  that  parties  were  duly  cited  by  publication 
imports  absolute  verity,  and  is  not  subject  to  collateral  attack. 

Personal  Judgment  Against  Nonresident^  upon  citation  by  publica- 
tion alone,  is  void. 

Approved  in  Greenway  v.  De  Young,  34  Tex.  Civ.  585,  79  S.  W. 
605,  deficiency  judgment  in  suit  to  foreclose  mortgage  void  as  against 
nonresidents  served  by  publication.    See  note,  16  L.  B.  A.  232. 

If  Judgment  is  Silent  as  to  Service,  whole  record  may  be  examined 
on  collateral  attack. 

Approved  in  McCarthy  v.  Burtis,  3  Tex.  Civ.  444,  22  S.  W.  423, 
following  rule. 

80  Tex.  681-684,  16  S.  W.  641,  aXTLF  ETC.  SY.  v.  KTNQ. 

That  Incorrect  Season  has  Been  Given  in  Assignment  to  show  error 
in  holding  petition  bad  on  general  demurrer  does  not  preclude  ap- 
pellate court  from  passing  on  petition. 

Reaffirmed  in  Gulf  etc.  By.  v.  Smith,  87  Tex.  357,  28  S.  W.  524. 

Injunction  Should  be  Granted  to  Restrain  Execution  on  judgment, 
where  petitioner  shows  he  had  good  defense  which  he  could  not  make 
because  court  rendered  judgment  by  default  in  his  absence,  in  viola- 
tion of  agreement. 

Approved  in  Gulf  etc.  By.  v.  Blankenbeckler,  13  Tex.  Civ.  251, 
35  S.  W.  332,  power  to  issue  injunction  is  general,  and  is  not  con- 
fined to  amount  in  controversy.     See  note,  30  L.  B.  A.  789. 

Justice  Should  Enforce  Agreement  Between  Counsel  fixing  day  for 
trial  in  his  court,  and  violation  thereof  by  one  party  to  injury  of 
other  is  ground  for  enjoining  judgment. 

Cited  in  54  Am.  St.  Bep.  239,  note. 

80  Tex.  684-690,  16  S.  W.  649,  VTECHITA  LAND  ETC.  CO.  V.  STATE. 

It  Is  Proper  to  Charge  Jury  That  Burden  is  on  Plaintiff  to  prove,  by 
preponderance  of  evidence,  every  material  allegation  in  petition,  and 
his  right  to  recover. 

Approved  in  Levy  v.  Campbell  (Tex.),  19  S.  W.  440,  reaffirming  rule. 

Distinguished  in  Davis  v.  Missouri  etc.  By.,  17  Tex.  Civ.  201,  43 
S.  W.  45,  in  action  alleging  negligence  it  is  sufficient  if  plaintiff 
proves  one  negligent  act. 

Court  Properly  Refuses  Charge  upon  Question  as  to  which  pleadings 
and  proof  make  no  issue. 

Beaffirmed  in  Dallas  Bapid  Transit  By.  v«  Campbell   (Tex.  Civ.), 

26  S.  W.  884. 
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0«n6ral  Bole  Tliat  Statute  of  Limitatioiis  Does  not  Begin  to  Bon 
nntil  fraud  is,  or  may  be,  by  reasonable  diligence,  diacoyered,  ap- 
plies to  suits  by  state  for  lands. 

Cited  in  Memphis  etc.  Elec.  Co.  v.  Simpson,  118  Tenn.  545,  108 
&  W.  791,  enforcing  agreement  of  attorneys  that  judge  might  sign 
skeleton  bill  of  exceptions  into  which  transcript  of  testimony  would 
afterward  be  inserted.    See  note,  31  Am.  St.  Rep.  47. 

4  Tex.  Notes— 15 
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81  Tex.  1-9,  26  Am.  St  Bep.  77G,  16  S.  W.  647,  TEXAS  TBXTNK  ST. 
y.  LEWIS. 

It  Seems  Tbat  Property  Over  Which  Receivership  is  sought  is 
in  custody  of  law  from  time  bill,  even  if  defective,  is  filed,  presenting 
eontroversy  within  jurisdiction  of  court. 

Approved  in  Waters-Pierce  Oil  Co.  v.  State  of  Texas,  47  Tex.  Civ. 
172, 103  S.  W.  842,  where  after  judgment  imposing  penalty  and  cancel- 
ing permit  of  corporation  under  act  of  1907,  district  court  appointed 
receiver,  no  other  court  could  interfere  with  jurisdiction  though 
receiver  had  not  taken  possession;  Gallagher  v.  Bahm  (Tex.  Civ.), 
31  S.  W.  327,  appointment  of  receiver  for  insolvent  bank  places  its 
property  in  custodia  legis.  See  notes,  59  Am.  St.  Eep.  91;  15  L.  B. 
A.  (n.  8.)  658;  20  L.  B.  A.  393. 

Explained  in  Beisner  v.  Gulf  etc.  By.,  89  Tex.  661,  59  Am.  St.  Bep. 
89,  36  S.  W.  55,  33  L.  B.  A,.  171,  holding  presentation  to  federal  judge 
of  bill  asking  appointment  of  receiver  for  railroad,  which  is  examined 
and  ordered  filed,  gives  federal  court  exclusive  jurisdiction  from  time 
of  such  filing. 

After  Appointment  of  Beceiver,  Property  to  Which  Beceivership 
relates  is  deemed  to  be  in  custodia  legis. 

Approved  in  Beisner  v.  Gulf  etc.  By.,  89  Tex.  658,  660,  59  Am.  St. 
Bep.  86,  88,  36  S.  W.  54,  55,  33  L.  E.  A.  171,  Nat.  Bank  v.  Goolsby,  12 
Tex.  Civ.  366,  35  S.  W.  715,  and  Matter  of  Steam  T.  B.  Co.,  136  N.  Y, 
176,  32  N.  E.  625,  20  L.  B.  A.  391,  all  reaffirming  rule.  See  note,  35 
Am.  St.  Bep.  336. 

Attachment  of  Property  in  Hands  of  Beceiver  can  confer  no  right 
on  attachment  plaintiff,  or  those  claiming  under  him. 

Approved  in  Missouri  etc.  By.  v.  Love,  61  Kan.  437,  59  Pac.  1073, 
reaffirming  rule;  City  Nat.  Bank  v.  Merchants'  Nat.  Bank,  7  Tex. 
Civ.  693,  27  S.  W.  852,  property  over  which  receiver  has  been  asked 
and  injunction  issued  cannot  be  seized  under  attachment  from  an- 
other court;  Sumner  v.  Crawford  (Tex.  Civ.),  41  S.  W.  825,  to  make 
valid  levy  on  personalty  in  hands  of  trustee  notice  must  be  given  to 
trustee;  French  v.  McCready  (Tex.  Civ.),  57  S.  W.  896,  judgment 
entered  after  appointment  of  receiver  is  void. 

(227) 
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Distinguished  in  Cambron  v.  Jones,  41  Tex.  Civ.  .15,  90  S.  W.  1135, 
judgment  in  independent  suit  against  receiver  to  foreclose  lien  on 
property  in  his  custody  is  not  void,  pendency  of  receivership  being 
defensive  matter,  which  must  be  pleaded. 

Articles  4263,  4264,  Bevlsed  Statutes,  contemplate  that  suit  pend- 
^^S  against  railroad  when  its  franchise  and  other  property  is  sold  may 
be  continued  against  directors  of  sold  out  company. 

See  notes,  53  Am.  St.  Rep.  757;  85  Am.  St.  Rep.  661. 

Court  Whicli  First  Acguires  Jurisdiction  Over  Controversy  should 
maintain  it  undisturbed  by  interference  of  other  court  of  co-ordinate 
jurisdiction. 

Approved  in  Stone  v.  Byars,  32  Tex.  Civ.  157,  73  8.  W.  1088,  ap- 
plying rule  where  jurisdiction  of  decedent's  estate  may  be  properly 
acquired  in  two  different  counties. 

81  Tex.  10-12,  16  S.  W.  563,  COTTON  ▼.  LYTEB. 
Suit  not  Barred  at  Time  It  Is  Instituted  caimot  be  Alfected  by 

nonsuit  and  reinstatement. 

Approved  in  Rogers  v.  Burbridge,  5  Tex.  Civ.  69,  24  S.  W.  301, 
after  attachment  quashed,  dismissal  of  case  does  not  affect  right  of 
appeal;  Mexican  etc.  By.  v.  Mitten,  13  Tex.  Civ.  659,  36  S.  W.  284, 
refusal  to  permit  reinstatement  of  cause  after  nonsuit  would  be  error. 

Wliere  Parties  Agreed  Just  Before  Trial  That  Flalntifl  could  in- 
troduce record  evidence  of  deeds,  and  defendant  on  trial  insists  that 
notice  was  not  given  as  required,  it  is  error  for  court  to  refuse  to 
allow  plaintiff  to  withdraw  announcement  of  ready  for  trial. 

Approved  in  Massie  v.  Yates  (Tex.  Civ.),  29  S.  W.  1133,  court  may 
enforce  parol  agreement  of  counsel  regarding  use  of  records  in  lieu 
of  certified  copies. 

81  Tex.  12-17,  16  S.  W.  639,  KEMPNBB  v.  BOSENTHAI.. 

Becording  of  Deed  Taken  In  Name  of  Principal  by  Agent  acting 
without  authority  cannot  defeat  rights  of  attaching  creditor  accruing 
before  ratification. 

Approved  in  Croom  v.  Jerome  Hill  Cotton  Co.,  15  Tex.  Civ.  331, 
40  S.  W.  147,  party  claiming  under  attachment,  before  delivery  of 
deed  to  third  party,  is  entitled  to  recover.  See  notes,  28  Am.  St. 
Rep.  790;  54  L.  R.  A.  905,  906. 

Parol  Evidence  is  Admissible  to  Show  That  Deed  to  one  partner 
was  intended  to  be  in  trust  for  firm. 

Approved  in  Jackson  v.  Tonahill,  49  Tex.  Civ.  176,  108  S.  W.  180, 
where  owner  made  deed  to  plaintiff  and  received  price,  but  deed 
was  not  acknowledged,  and  later  defendant  notified  former  owner  that 
he  was  owner  and  of  lack  of  acknowledgment,  and  that  he  requested 
quitclaim  deed,  which  was  made,  quitclaim  deed  ratified  deed  to 
plaintiff.    See  note,  28  Am.  St.  Rep.  575. 

81  Tex.  18-21,  16  S.  W.  660,  JOHNSTON  v.  MABTIN. 
Mere  Conclusion  of  Witoess  Wlio  has  Testified  as  to  Facts  is  not 

admissible  as  evidence. 

Reafiirmed  in  Norwood  v.  Alamo  etc.  Ins.  Co.,  13  Tex.  Civ.  480,  35 
S.  W.  719. 

Besidence  at  One  Place  for  Sufllclent  Length  of  Time  to  constitute 
legal  homestead  precludes  assertion  of  homestead  rights  in  other 
property  not  residence  of  party. 
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Approved  in  Powers  v.  Palmer,  36  Tex.  Civ.  215,  81  S.  W.  818, 
while  party  has  homestead  rights  in  certain  property,  he  cannot 
acquire  homestead  rights  in  other  property,  though  he  intends  to  move 
on  to  latter  premises  and  has  made  arrangements  to  build  house 
thereon. 

81  Tex.  22-28,  16  &  W.  645,  BIOKEB  ▼.  SHOEMAKER. 

Words  ''When  Crlme^  Offense,  or  Trespass  was  Committed,**  in 
article  1198,  Bevised  Statutes,  were  intended  to  embrace  only  actions 
for  such  injuries  as  result  from  wrongful  acts  willfully  or  negli- 
gently committed. 

Approved  in  Austin  v.  Cameron,  83  Tex.  353,  18  S.  W.  438,  Wetter- 
mark  V.  Campbell,  93  Tex.  523,  56  S.  W.  333,  Fort  Worth  etc.  By.  v. 
McAnulty,  7  Tex.  Civ.  328,  26  S.  W.  417,  and  Botan  v.  Maedgen,  24 
Tex.  Civ.  559,  59  S.  W.  586,  1  Tex.  Ct.  Bep.  189,  all  reaffirming  rule; 
Stewart  v.  Nichols,  36  Tex.  Civ.  355,  82  S.  W.  340,  where,  while  de- 
fendants' servants  engaged  in  driving  iron  pin  in  street  for  house- 
moving,  splinter  flew  off  of  pin  or  hammer  and  struck  bystander,  act 
causing  injury  was  not  "trespass''  within  venue  statute;  Connor  v. 
Saunders,  81  Tex.  637,  17  S.  W.  238,  negligence  must  he  willful,  as 
injury  inflicted  intentional,  to  constitute  trespass;  Connor  v.  Saund- 
ers, 9  Tex.  Civ.  63,  9  S.  W.  1143,  approving  instruction  giving  rule. 

Citation  Should  be  Issaed  Within  a  Seasonable  Time  after  filing 
of  petition. 

Approved  in  Faires  v.  Loessin,  46  Tex.  Civ.  552,  102  S.  W.  925, 
where  no  citation  issued  till  two  years  after  alleged  tort,  and  cita- 
tion not  served  for  six  months  thereafter,  action  barred. 

Qualified  in  Wigg  v.  Dooley,  28  Tex.  Civ.  62,  66  S.  W.  306,  3  Tex. 
Ct.  Bep.  908,  holding  circumstances  may  exist  which  will  excuse  delay 
in  having  citation  served. 

Physical  Disability  of  Plaintiff  Does  not  Suspend  Statute  of  limita- 
tions, nor  does  it  excuse  failure  to  bring  and  prosecute  suit  within 
statutory  period. 

Approved  in  Wood  v.  Gulf  etc.  By.,  15  Tex.  Civ.  326,  40  S.  W.  26, 
whether  party  is  negligent  in  not  having  citation  issued  until  expira- 
tion of  statutory  time  is  question  for  jury. 

To  Arrest  Statute  of  Iilmltations  by  Suity  not  only  must  initial 
step  required  be  taken,  but  there  must  be  bona  fide  intention  that 
process  will  be  served  at  once  on  defendant. 

Approved  in  Wood  v.  Mistretta,  20  Tex.  Civ.  243,  49  S.  W.  240, 
reaffirming  rule;  Goldstein  v.  Gans  (Tex.  Civ.),  32  S.  W.  185,  failure 
to  give  cost  bond  where  no  affidavit  of  inability  is  made  does  not  ex- 
cose  delay  in  issuing  citations  or  arrest  limitations;  Gulf  etc.  By.  Co. 
V.  Piatt  (Tex.  Civ.),  36  S.  W.  1031,  reaffirming  rule,  but  holding  the 
facts  for  the  jury. 

81  Tex.  28-37,  16  S.  W.  628,  O'CONITOS  V.  ANDREWS. 

Wliere  Exception  to  the  Rule  That  Tenant  is  Bound  to  repair  is 
relied  upon,  facts  rendering  landlord  liable  must  be  alleged  and 
proved. 

Approved  in  Texas  Loan  Agency  v.  Fleming,  18  Tex.  Civ.  673,  46 
S.  W.  66,  holding  landlord  liable  for  injury  resulting  from  defect  in 
building  existing  at  time  of  lease;  St.  Joseph  Ice  Co.  v.  Bertch,  33 
Ind.  App.  492y  71  N.  £.  57,  owner  of  private  grounds  is  not  obliged 
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to    keep   them   in   safe   condition   for   protection    of   trespassers   or 
licensees. 

Landlord  is  Liable  for  Injuries  Cansed  by  Falling  of  defective 
wall,  where  he  knew  that  attaching  electric  wire  to  it  rendered  it 
dangerous  and  he  allowed  such  condition  to  remain,  notwithstanding 
wire  was  immediate  cause  of  falling. 

Approved  in  White  v.  Green  (Tex.  Civ.),  82  S.  W.  329,  owner  of 
building  is  not  liable  for  injury  to  property  of  another  through  its 
fall,  cnused  by  defects  in  plans  and  specifications  of  architect,  where 
he  had  used  ordinary  care  in  selection  of  architect;  Locke  v.  Inter- 
national etc.  Ry.,  25  Tex.  Civ.  148,  60  S.  W.  316,  1  Tex.  Ct.  Rep.  378, 
whether  an  act  is  negligent  or  not  is  for  the  jury;  O'Connor  v.  Curtis 
(Tex.  Sup.),  18  S.  W.  954,  following  rule.  See  notes,  28  Am.  St.  Rep. 
600;  123  Am.  St.  Rep.  568,  92  Am.  St.  Rep.  527,  529,  538;  34  L.  B. 
A.  563;  23  L.  R.  A.  158;  14  L.  R.  A.  238. 

Deposition  of  Witness  Present  at  Trial  may  be  Bead,  in  discretion 
of  court. 

Reaffirmed  in  San  Antonio  etc.  Ry.  v.  Renken,  15  Tex.  Civ.  232,  38 
S.  W.  830;  Fire  Assn.  of  Philadelphia  v.  Masterson  (Tex.  Civ.),  83 
S.  W.  50;  Galveston  etc.  Ry.  v.  Gormley  (Tex.  Civ.),  35  S.  W.  488; 
Houston  etc.  R.  R.  v.  McKenzie  (Tex.  Civ.),  41  S.  W.  831;  Galveston 
etc.  Ej.  V.  Burnett  (Tex.  Civ.),  42  S.  W.  315. 

81  Tex.  37-42,  16  S.  W.  623,  JOHNS  T.  HABDIK. 

Warrantor  is  not  Only  Bound  to  Defend  Warrantee's  Title  in  suit 
for  land,  but  after  being  brought  in,  defendant  can  plead  over  against 
him  and  recover  on  warranty  in  same  suit  if  title  fail. 

Approved  in  Frey  v.  Fort  Worth  etc.  Ry.,  86  Tex.  467,  25  S.  W. 
609,  McCreary  v.  Douglass,  5  Tex.  Civ.  495,  24  S.  W.  368,  Frey  v. 
Fort  Worth  etc.  Ry.,  6  Tex.  Civ.  31,  24  S.  W.  951,  Alvord  v.  Wag- 
goner (Tex.  Civ.),  29  S.  W.  798,  Meade  v.  Jones,  13  Tex.  Civ.  324, 
35  S.  W.  311,  and  Sullivan  v.  Creamer  (Tex.  Civ.),  50  S.  W.  431,  all 
reaffirming  rule;  Boyer  v.  St.  Louis  etc.  Ry.  Co.  (Tex.  Civ.),  72  S. 
W.  1039,  where  in  damage  suit  defendant  answered  that  certain 
party  had  agreed  to  save  it  harmless  from  such  claims  and  prayed 
they  be  made  parties,  proper  to  permit  indemnifiers  to  appear  where 
they  admitted  liability  under  agreement;  McGregor  v.  Tabor  (Tex. 
Civ.),  26  S.  W.  443,  defendant  in  suit  involving  title  to  the  land  may 
join  his  warrantor  therein;  Maverick  v.  Routh,  7  Tex.  Civ.  672,  26 
S.  W.  1009,  party  suing  warrantor  and  depending  upon  paramount 
title  of  another  must  prove  existence  and  validity  of  such  title.  See 
note,  13  L.  R.  A.  (n.  s.)  733. 

Actual  Eviction  by  Process  of  Law  is  not  Necessary  to  Suit  on 

covenant  of  title,  nor  is  judgment  of  ouster  required. 

Approved  in  McGregor  v.  Tabor  (Tex.  Civ.),  26  S.  W.  443,  judgment 
in  suit  involving  title,  to  which  defendant's  warrantor  was  not  a 
party,  cannot  be  used  in  suit  against  warrantor  to  establish  superi- 
ority of  the  adverse  title. 

Measure  of  Damages  for  Breach  of  Warranty  of  Title  is  amount 
paid  for  land,  and  if  mesne  profits  are  recovered  or  recoverable 
and  land  has  not  been  in  vendee's  possession,  interest  on  price  paid 
is  allowable  from  time  of  payment  to  time  of  recovery. 

Followed  in  Rogers  v.  Golson  (Tex.  Civ.),  31  S.  W.  20L 
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SI  Tex.  42-44,  16  8.  W.  638,  MISSOUBI  ETC.  BT.  ▼.  BAETLETT. 

In  Suit  A|galTint  Cairier  for  Value  of  Cotton  Destroyed,  charge  that 
it  devolved  upon  defendant  to  show  that  it  used  "most  approved 
fire-arresters,"  while  not  erroneous,  should  have  limited  requirements 
to  ''most  approved  in  use." 

Approved  in  Texas  etc.  By.  v.  Jumper,  24  Tex.  Giv.  672,  60  S.  W. 
798,  1  Tex.  Ct.  Eep.  652,  and  Paris  etc.  By.  v.  Nesbitt,  11  Tex.  Civ. 
610,  33  S.  W.  280,  reaffirming  rule;  St.  Louis  etc.  By.  Ck).  v.  Gentry 
(Tex.  Civ.),  74  S.  W.  607,  in  action  against  railroad  for  destruction 
of  wood  by  locomotive  sparks,  charge  requiring  defendant  to  equip 
engines  with  "latest  and  best  approved  spark-arrester"  is  erroneous; 
St.  Louis  &  S.  W.  By.  Co.  of  Texas  v.  Miller,  27  Tex.  Civ.  346,  66 
S.  W.  140,  3  Tex.  Ct.  Eep.  851,  holding  expression  "best  approved 
appliances"  not  erroneous,  although  not  critically  correct;  Missouri 
etc.  By.  ▼.  Jordan  (Tex.  Civ.),  56  S.  W.  620,  following  rule. 

Defendant  In  Civil  Case  is  not  Bound  to  Prove  Defense  to  satisfac- 
tion to  jury;  preponderance  in  Evidence  is  sufficient. 

Approved  in  Beynolds  v.  Weinman  (Tex.  Civ.),  25  S.  W.  35,  Bodri« 
guez  V.  Espinosa  (Tex.  Civ.),  25  S.  W.  670,  Fink  v.  Cox  (Tex.  Civ.), 
30  S.  W.  513,  Missouri  etc.  By.  v.  Kemp  (Tex.  Civ.),  30  S.  W.  1118, 
Moore  v.  Stone  (Tex.  Civ.),  36  8.  W.  910,  Texas  etc.  By.  v.  Ballinger 
(Tex.  Civ.),  40  S.  W.  822,  and  Short  v.  Kelly  (Tex.  Civ.),  62  S.  W. 
945,  2  Tex.  Ct.  Bep.  582,  all  reaffirming  rule;  Emerson  v.  Mills,  83 
Tex.  388,  18  S.  W.  806,  instruction  that  party  upon  whom  burden  of 
proof  falls  must  prove  his  case  to  satisfaction  of  jury  is  error;  Mar- 
tin V.  Missouri  etc.  By.,  3  Tex.  Civ.  136,  22  S.  W.  196,  sustaining 
charge  in  which  word  "satisfied"  is  construed  as  meaning  opinion  or 
belief;  Callan  v.  Hanson,  86  Iowa,  422,  53  N.  W.  283,  sustaining 
charge  where  word  "satisfied"  used  in  sense  of  "believe." 

Cluurgo  In  Suit  Against  Carrier  for  Damages  for  Loss  of  Cotton  held 
to  be  upon  weight  of  evidence  and  erroneous. 

Approved  in  Texas  etc.  By.  v.  Wooldridge  (Tex.  Civ.),  63  S.  W. 
907,  2  Tex.  Ct.  Bep.  845,  question  of  negligence  is  one  for  the  jury. 

81  Tez.  45-47, 16  S.  W.  637,  SMITH  ▼.  SMITH. 

Bole  WUch  Denies  to  Tenant  Eight  to  Dispute  his  landlord's  title 
cannot  be  extended  so  ae  to  preclude  proof  as  to  what  original  relation- 
ship really  was^ 

Approved  in  Oriental  Investment  Ck).  v.  Barclay,  25  Tex.  Civ.  554, 
64  S.  W.  85,  3  Tex.  Ct.  Bep.  12,  admitting  evidence  to  show  true 
relationship  between  parties  to  lease;  Young  v.  Severy,  5  Okl.  640, 
49  Pac.  1027,  tenant  is  estopped  from  denying  landlord's  title,  though 
title  under  which  latter  first  acquired  possession  has  reverted  to 
government  and  both  parties  are  claimants  thereto  from  govern- 
ment.   See  note,  89  Am.  St.  Bep.  109. 

81  Tex.  48-63, 16  8.  W.  631,  INTEBNATIONAL  ETC.  BY.  v.  CliAEK. 

In  Fixing  Value  of  Attorney's  Fees*  nature  of  litigation,  amount 
involved,  interests  at  stake  and  labor  and  services  rendered  must  be 
considered. 

Approved  in  Gorman  v.  Banigan,  22  B.  I.  30,  46  Atl.  42,  applying 
rule  in  fixing  compensation  of  attorney  for  probate  of  will.  See  note, 
36  Am.  St.  Bep.  416. 

Miscellaneous. — Gonzales  v.  Galveston,  84  Tex.  6,  31  Am.  St.  Bep. 
19,  see  19  S.  W.  285,  and  Texas  etc.  By.  Co.  v.  Bigham  (Tex.  Civ.),  36 


i 


81  Tex.  57-81  NOTES  ON  TEXAS  BEPOBTS.  £32 

S.  W.  1112,  both  miscited;  Locke  v.  International  etc.  By.,  25  Tex. 
Civ.  148,  60  S.  W.  316,  explaining  the  erroneous  citation  of  principal 
case  in  Gonzales  v.  Galveston,  84  Tex.  48,  19  S.  W.  631. 

81  Tex.  57-^9,  16  8.  W.  554,  FIBST  NAT.  BANE  v.  WAYBUBN. 
Benewal  Note  ^howlzig  on  Its  Face  That  More  Than  laegal  Interest 

stipulated  was  added  upon  maturity  of  original  is  usurious,  and 
pleading  so  showing  bv  recital  of  notes  is  sufficient. 

Approved  in  Bexar  Bldg.  etc.  Assn.  v.  Seebe  (Tex.  Civ.),  40  8.  W. 
876,  renewal  note  providing  for  interest  in  an  amount  greater  than 
the  balance  due  on  loan  after  deducting  credits  and  interest  paid, 
is  usurious;  Dunman  v.  Harrison  (Tex.  Civ.),  41  S.  W.  500,  arguendo. 

Usury  in  Original  Note  Vitiates  All  Subseciiient  Benewals. 

Approved  in  Sturgis  Nat.  Bank  v.  Smith,  9  Tex.  Civ.  542,  30  S.  W. 
678,  all  payments  made  on  usurious  notes  should  be  applied  to  lessen- 
ing the  principal.    See  notes,  28  Am.,  St.  Bep.  526;  56  L.  B.  A.  684. 

81  Tez.  59-^,  16  8.  W.  555,  BONHAM  ▼.  TATLOB. 

Sureties  on  City  Treasurer's  Bond  may  Take  Such  Steps  as  are 
necessary  to  protect  themselves  from  threatened  misappropriation  of 
funds. 

Approved  in  Frees  v.  Baker,  81  Tex.  221,  16  S.  W.  902,  13  L.  B.  A. 
340,  surety  may  receive  conveyance  of  goods  in  controversy  to  pro- 
tect himself  against  ultimate  liability. 

Articles  370,  420,  424,  Bevlsed  Statates,  declaring  that  city  council 
shall  have  management  and  control  of  finances,  property,  etc.,  confers 
no  power  to  loan  special  fund. 

Approved  in  Dallas  v.  Ellison,  10  Tex.  Civ.  42,  30  S.  W.  1134,  tax 
levied  to  raise  special  fund  for  special  purpose  can  be  used  for  that 
purpose  only. 

81  Tez.  64-71,  16  8.  W.  616,  8ATTEBTHWAITE  v.  LOOMI8. 

Although  Original  Agency  to  Purchase  Land  had  Expired,  if  agent 
in  fact  bought  land  for  use  and  benefit  of  principal  and  to  protect 
his  interest,  purchase  inures  to  his  benefit  and  agent  holds  as  trustee. 

Approved  in  Halsell  v.  Wise  Co.  Coal  Co.,  19  Tex.  Civ.  567,  47  S. 
W.  1020,  Neil  v.  Yager,  22  Tex.  Civ.  634,  55  S.  W.  420,  and  Yeager 
V.  Neil,  26  Tex.  Civ.  417,'  64  S.  W.  703,  2  Tex.  Ct.  Bep.  891,  all  reaf- 
firming rule;  Loo  mis  v.  Satterthwaite  (Tex.  Civ.),  25  S.  W.  69,  fol- 
lowing rule  on  subsequent  appeal.  See  note,  80  Aul  St.  Bep.  558, 
567. 

Distinguished  in  Stafford  v.  Stafford,  29  Tex.  Civ.  78,  71  S.  W.  987, 
where  agreed  that  A  should  purchase  land  at  execution  sale  of  B's 
interest  and  take  title  as  security  for  payment  to  him  by  B  of  amount 
of  debt,  agreement  being  known  only  to  parties,  transaction  did  not 
create  constructive  trust. 

81  Tez.  71-81,  16  8.  W.  633,  SUPBEME  COUNOII.  ▼.  Z.ABMOUB. 

Voluntary  Filing  of  Answer  Constitutes  Appearance,  which  waives 
defects  in  citation. 

Approved  in  Pace  v.  Potter  (Tex.  Civ.),  20  S.  W.  929,  holding  ap- 
pearance by  nonresident  to  object  to  jurisdiction  over  his  person 
operates  as  appearance  to  succeeding  term. 

Insurance  Contract  is  Agreement  in  Consideration  of  Specified  Sum, 
in  aggregate  or  at  stated  intervals  of  time  during  contract,  to  make 
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payment  in  money  npon  injury  or  destruction  of  something  in  which 
assured  has  interest. 

Approved  in  New  York  etc.  Ins.  Co.  v.  Smith  (Tex.  Civ.),  41  S.  W, 
685,  arguendo,  while  holding  article  3071,  Revised  Statutes  of  1895, 
awarding  attorney's  fees  for  failure  to  pay  insurance  claims  within 
prescribed  time,  unconstitutional.    See  note^  38  L.  B.  A.  54. 

Article  2971a,  Act  of  1885,  Believes  Mjtnal  Belief  Associations 
from  penalty  of  twelve  per  cent  damages  upon  amount  of  policy, 
together  with  attorney's  fees,  provided  by  article  2353,  Bevised  Stat- 
utes, upon  failure  to  pay  within  period  specified. 

Approved  in  Sovereign  Camp  v.  Carrington,  41  Tex.  Civ.  35,  90  S. 
W.  924,  mutual  benefit  society  doing  business  through  local  camps  is 
not  included  in  penalty  imposed  by  Bevised  Statutes,  article  3071; 
Mutual  etc.  Ins.  Co.  v.  Walden  (Tex.  Civ.),  26  S.  W.  1013,  holding 
article  2953,  Bevised  Statutes,  constitutional.  (This  case  was  over- 
ruled by  New  York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ.),  41  S.  W.  685.) 
See  notes,  52  Am.  St.  Bep.  543;  38  L.  B.  A.  49. 

A  Matnal  Benefit  Association  Making  Insurance  Contracts  is  an  in- 
surance company. 

See  note,  38  L.  B.  A.  47,  48,  56. 

81  Tex.  81-84,  16  S.  W.  792,  PAOIFIO  ETC.  CO.  ▼.  LASEEB  REAL 
ESTATE  ASSOCIATION. 

Measure  of  Damages  in  Soit  for  Damages  for  causing  partial 
destruction  of  house  is  lessened  value  of  premises  caused  by  such  par- 
tial destruction  and  interest  thereon  from  time  of  injury. 

Approved  in  Sydney  Webb  &  Co.  v.  Daggett,  39  Tex.  Civ.  391,  87 
S.  W.  744,  Texas  etc.  By.  v.  Gorman,  2  Tex.  Civ.  145,  21  S.  W.  158, 
Tyler  etc.  By.  v.  Hitchins,  26  Tex.  Civ.  402,  403,  63  S.  W.  1070,  1071, 
2  Tex.  Ct.  Bep.  813,  Galveston  etc.  B.  Co.  v.  Becht  (Tex.  Civ.),  21  S. 
W.  971,  San  Antonio  etc.  By.  v.  Horkan  (Tex.  Civ.),  45  S.  W.  392, 
Ulriek  v.  Dakota  Loan  etc.  Co.,  3  S.  D.  48,  61  N.  W.  1025,  and  High- 
land  V.  Houston  etc.  By.  (Tex.  Civ.),  65  S.  W.  650,  3  Tex.  Ct.  Bep. 
268,  all  reaffirming  rule;  Houston  etc.  B.  B.  v.  Smith  (Tex.  Civ.),  46 
S.  W.  1047,  arguendo. 

Action  of  Trial  Court  in  Refusing  Continuance  because  of  absent 
witness  who  would  testify  to  matters  not  constituting  defense  will 
not  be  reviewed. 

Followed  in  Pacific  Exp.  Co.  v.  Smith  (Tex.),  16  S.  W.  998. 

81  Tex.  85-86,  16  a  W.  792,  PACIFIC  ETC.  CO.  ▼.  DUNN. 

In  Suit  for  Damages  for  Destruction  of  House,  evidence  of  exclusive 
possession  of  plaintiff  is  admissible  on  question  of  ownership. 

Approved  in  Western  etc.  Tel.  Co.  v.  Hearne,  7  Tex.  Civ.  70,  26  S. 
W.  479,  actual  possession  is  generally  held  to  furnish  prima  facie 
proof  of  ownership. 

Exclusive  and  Peaceable  Possession  of  laand  furnishes  prima  facie 
evidence  of  ownership,  which,  if  unrebutted,  will  sustain  ejectment  or 
trespass  to  try  title  against  intruder. 

Approved  in  Magerstadt  v.  Lambert,  39  Tex.  Civ.  474,  87  S.  W. 
1069,  Missouri  etc.  By.  v.  Cullers,  81  Tex.  389,  17  S.  W.  22,  13  L.  B. 
A.  542,  Gulf  etc.  By.  v.  Cusenberry,  86  Tex.  527,  26  S.  W.  44,  Edring- 
ton  V.  Butler  (Tex.  Civ.),  33  S.  W.  144,  Western  etc.  Tel.  Co.  v.  Wof- 
ford  (Tex.  Civ.),  42  S.  W.  120,  Watkins  v.  Smith,  91  Tex.  592,  45  S. 
W.  561,  Baker  v.  Cornelius,  6  Tex.  Civ.  28,  24  S.  W.  949,  and  Cohen  v. 
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Cohen,  26  Tex.  Civ.  316,  63  S.  W.  545,  2  Tex.  Ct.  Bep.  865,  all  re- 
affirming rule;  Texarkana  etc.  Ry.  Co.  ▼.  Texas  etc.  B.  Co.,  28  Tex. 
Civ.  554,  67  S.  W.  527,  one  railway  may  enjoin  another  from  use  o* 
spur  track  though  building  of  same  was  ultra  vires;  Dallas  etc.  By. 
V.  Day,  3  Tex.  Civ.  357,  22  S.  W.  640,  reversing  judgment  where  record 
of  former  judgment  excluded,  thereby  preventing  party  from  showing 
his  title;  Holman  v.  Herscher  (Tex.),  16  S.  W.  984,  following  rule. 

Distinguished  in  Sulphur  Springs  etc.  By.  v.  St.  Louis  etc.  By.,  2 
Tex.  Civ.  658,  23  S.  W.  1013,  where  plaintiff  rebutted  by  his  own 
allegations  what  might  have  been  prima  facie  title  evidenced  by  pos- 
session. 

Broad  Assertion  of  Ownership  Elicited  by  Leading  Question  not 
prejudicial  in  view  of  evidence  of  right  manifested  by  possession 
proved. 

Approved  in  Gulf  etc.  By.  Co.  v.  TuUis,  41  Tex.  Civ.  222,  91  S.  W. 
319,  alleged  leading  question  harmless  in  view  of  admitted  facts; 
dissenting  opinion  in  Ft.  Worth  etc.  By.  Co.  v.  Jones,  38  Tex.  Civ.  136, 
138,  85  S.  W.  41,  42,  majority  holding  fact  that  language  put  into 
witness'  mouth  by  leading  questions  is  subsequently  repeated  does  not 
cure  error. 

Distinguished  in  Ft.  Worth  etc.  By.  Co.  ▼.  Jones,  38  Tex.  Civ.  135, 
85  S.  W.  40,  that  language  put  into  witness'  mouth  by  leading  ques- 
tions is  subsequently  repeated  without  objection  does  not  cure  error. 

81  Tex.  86-94,  16  S.  W.  794,  WOLF  v.  BTJTLEB. 

Purchaser  Pending  Suit  Brought  Oollnsively  to  Establisli  and  fore- 
close lien  having  no  legal  existence  is  not  bound  by  judgment  in  such 
suit. 

Approved  in  Whiteselle  v.  Texas  Loan  Agency  (Tex.  Civ.),  27  S. 
W.  315,  mortgagee,  not  party  to  lien  foreclosure,  may  in  suit  to  re- 
strain sale  thereunder  attack  judgment  of  foreclosure  for  fraud; 
Murphy  v,  Nash  (Tex.  Civ.),  45  S.  W.  944,  subsequent  attaching 
creditor  may  intervene  to  protect  his  interests  as  against  another  suit 
wherein  fraudulent  attachments  have  been  issued. 

Distinguished  in  Jones  v.  Bobb,  35  Tex.  Civ.  272,  80  S.  W.  400,  rule 
cannot  be  invoked  against  bona  fide  purchaser. 

Failure  of  Lis  Pendens  Purchaser  to  Intervene  in  Suit  where  he  had 
such  right  cannot  operate  to  his  prejudice,  if  he  did  not  know  neces- 
sity and  parties  collusively  withheld  facts. 

Approved  in  Busk  v.  Maughum,  14  Tex.  Civ.  628,  37  S.  W.  461,  pur- 
chasers from  defendant  in  suit  are  bound  by  judgment  and  need  not 
be  made  parties. 

81  Tex.  94-98,  16  S.  W.  790,  HEISCH  V.  ADAMS. 

Verdict  Which  is  not  Certain  as  to  Amount  of  Recovery  and  does 
not  establish  lien  cannot  support  decree  of  foreclosure. 

Approved  in  Cook  v.  Arnold  (Tex.  Civ.),  36  S.  W.  345,  following 
rule;  Bow  en  v.  Hatch  (Tex.  Civ.),  34  S.  W,  332,  instance  where  ver- 
dict was  held  insufficient  to  sustain  judgment  in  action  on  rent  notes; 
Texas  etc.  Loan  Co.  v.  Watkine,  12  Tex.  Civ.  607,  34  S.  W.  998,  ver- 
dict should  dispose  of  all  issues  of  fact  made  by  pleadings  and  evi- 
dence; iSaunders  v.  Weekes  (Tex.  Civ.),  55  S.  W.  35,  general  verdict 
must  determine  all  the  issues. 

Where  There  is  New  Promise  Taking  Case  out  of  statute  of  limita- 
tions^ cause  of  action  is  properly  based  on  such  new  promise. 
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Approved  in  Robertson  v.  Warren,  45  Tex.  Civ.  588,  100  S.  W.  807, 
following  rule;  Fort  Smith  v.  Fairbanks  etc.  Co.,  101  Tex.  27,  102 
S.  W.  909,  arguendo. 

A  Contract  Arises  ii]K>n  Executed  Oonsideration  When  One  of  the 
two  parties  has,  either  in  the  act  which  amounts  to  a  proposal  or  the 
act  which  amounts  to  an  acceptance,  done  all  that  he  is  bound  to  do 
under  the  contract,  leaving  an  outstanding  liability  on  one  aide  only. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Smith,  98  Tex.  53,  107  Am. 
St  Bep.  607,  81  S.  W.  24,  66  L.  B.  A.  741,  employment  "for  such 
time  only  as  may  be  satisfactory,''  not  sufficient  consideration  for 
release  of  claim  for  damages. 

81  Tez.  99-103,  16  8.  W.  797,  SAN  ANTONIO  BBEWINa  ASSN.  v. 
ARCTIC  ICE  ETC.  MFQ.  CO. 

Article  2468,  Bevised  Statutes,  Does  not  Make  Beservation  of  lien 
on  chattels  fraudulent  as  between  mortgagor  and  mortgagee  or  parties 
to  instrument. 

Approved  in  Parker  v.  American  etc.  Bank  (Tex.  Civ.),  27  S.  W. 
1074,  act  of  March  24,  1879,  in  relation  to  assignments,  does  not  ap- 
ply to  contests  between  parties  to  the  mortgage  only  where  other 
creditors*  rights  are  not  involved;  Hoyt  v.  Weiss,  10  Tex.  Civ.  464, 
32  S.  W.  87,  holding  unrecorded  deed  of  trust  void  as  against  creditor 
without  notice. 

Unregistered  Chattel  Mortgage  is  not  Void  as  between  parties  un- 
der article  3190b,  Bevised  Statutes. 

Approved  in  Bandolph  v.  Brown,  21  Tex.  Civ.  619,  53  S.  W.  827, 
holding  unrecorded  mortgage  valid  as  between  parties. 

Where  Personal  Property  is  Sold  and  Title  is  Beserved  in  vendor 
until  payments  are  made,  and  vendee  attaches  it  to  vendor's  real 
property  with  his  consent,  as  between  parties  its  title  as  personalty 
remains  unchanged. 

Reaffirmed  in  Willis  v.  Munger  Machine  Co.,  13  Tex.  Civ.  682,  36 
S.  W.  1012,  and  Ice  etc.  Co.  v.  Lone  Star  Engine  etc.  Works,  15  Tex. 
Civ.  696,  41  S.  W.  836.  See  notes,  84  Am.  St.  Bep.  882;  19  L.  B.  A. 
442. 

81  Tez.  104^109,  16  a  W.  811,  CABELL  v.  HAMILTON-BBOWN 
SHOE  CO. 

Defendant  cannot  Complain  of  Befnsal  of  Jury  Trial  in  suit  for 
wrongful  seizure  of  goods  where  jury  fee  was  not  paid  within  time 
allotted  for  trial  of  jury  costs. 

Approved  in  Petri  v.  First  Nat.  Bank,  83  Tex.  427,  29  Am.  St.  Bep. 
659,  18  S.  W.  753,  refusing  jury  where  fees  not  tendered  till  after 
jury  docket  disposed  of;  Petri  v.  Lincoln  Nat.  Bank,  84  Tex.  155,  19 
S.  W.  380,  refusing  application  for  jury  where  not  made  until  day  set 
for  trial;  Barton  v.  American  Nat.  Bank,  8  Tex.  Civ.  226,  29  S.  W. 
212,  refusing  continuance  where  jury  not  asked  for  prior  to  dismissal 
of  jury  for  term;  Wood  v.  Kieschbaum  (Tex.  Civ.),  31  S.  W.  327, 
refusing  jury  where  jury  fee  was  not  paid  until  after  jury  docket 
was  disposed  of  for  term. 

AH  Who  Contribute  to  Commission  of  Tort  resulting  in  injury  are 
responsible  as  principals;  hence  persons  enforcing  wrongful  levy  by 
giving  officer  indemnity  bond  may  be  treated  as  trespassers. 

Approved  in  Hines  v.  Norris  (Tex.  Civ.),  81  S.  W.  792,  reaffirming 
rule;  Leonard  v.  Harkleroad,  28  Tex.  Civ.  135,  67  S.  W.  128,  plaintiff 
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may  join  surety  on  attachment  bond  though  claim  against  him  less 
then  jurisdictional  amount;  Evans  v.  Reeves,  6  Tex.  Civ.  258,  26  S.  W. 
220,  in  suit  to  recover  value  of  goods  wrongfully  attached,  plaintiff  in 
attachment,  sheriff  and  sureties  may  be  made  parties;  Finegan  v. 
Read,  8  Tex.  Civ.  36,  27  S.  W.  263,  all  parties  having  interest  in  any 
matters  in  suit  are  proper  parties;  Sonnentheil  v.  Texas  etc.  Trust  Co., 
10  Tex.  Civ.  280,  30  S.  W.  947,  court  should  submit  question  whether 
sureties  had  procured  levy  in  such  wrongful  manner  as  to  make  them 
liable,  where  they  executed  attachment  bond  to  indemnify  officer. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  Fossati,  97  Tex. 
505,  80  S.  W.  76,  in  suit  by  state  against  tax  collector  and  bondsmen 
for  his  default,  latter  could  not  plead  over  against  surety  company 
which  had  simply  insured  his  honesty;  Unsell  v.  Sisk,  37  Tex.  Civ. 
34,  83  S.  W.  34,  where  levy  was  not  induced  by  giving  of  bond. 

Guardian  cannot,  as  Individaal,  Contract  With  Himself  as  guardian, 
for  satisfaction  of  debt  due  ward. 

Approved  in  Hamilton  etc.  Shoe  Co.  v.  Whitaker,  4  Tex.  Civ.  389, 
390,  23  S.  W.  524,  reaffirming  rule.     See  note,  36  L.  R.  A.  348,  350. 

Miscellaneous. — ^Hamilton-Brown  Shoe  Co.  v.  Lastinger  (Tex.  Civ.), 
26  S.  W.  926,  deed  of  trust  for  benefit  of  creditors  may  be  valid  as 
to  some  creditors  and  fraudulent  as  to  others. 

81  Tex.  115-121,  16  S.  W.  731,  STEPHENS*  V.  MOTI^ 
Where  Deed  was  Admitted  to  Becord,  It  must  be  Presamed  that 

seal  used  showed  that  certificate  of  acknowledgment  was  made  by 

officer  of  proper  county. 

Reaffirmed  in  Caudle  v.  Williams  (Tex,  Civ.),  51  S.  W.  562.    See 

note,  108  Am.  St.  Rep.  550. 

Judgment  Following  Petition,  Wliicli  Describes  Land  as  described  in 
original  patent,  is  sufficient. 

Reaffirmed  in  Halsell  v.  Belcher,  6  Tex.  Civ.  324,  25  S.  W.  157. 
Approved  in  Smithers  v.  Smith,  35  Tex.  Civ.  511,  80  S.  W.  647,  where 
location  of  boundaries  not  in  issue,  court  cannot  render  judgment 
thereon. 

A  Certificate  of  Acknowledgment  of  a  Deed  is  not  Rendered  Invalid 

by  its  failure  to  state  both  the  consideration  and  the  purpose  for 
which  it  was  made. 

Approved  in  Arnall  v.  Newcom,  29  Tex.  Civ.  523,  69  S.  W.  93,  re- 
affirming rule.    See  note,  108  Am.  St.  Rep.  538. 

81  Tex.  122-135,  26  Am.  St.  Bep.  783,  16  a  W.  990,  BADAM  v.  CAPI- 
TAL MICROBE  ETC.  CO. 

Trial  Amendment  Is  Proper  Technical  Pleading  when  exceptions  to 
answer  are  sustained. 

Approved  in  Harris  v.  Higdin  (Tex.  Civ,),  41  S.  W.  412,  following 
rule;  Lipscomb  v.  Perry,  100  Tex.  125,  96  S.  W.  1070,  court  may  re- 
fuse to  permit  amendment  of  pleading  on  day  of  trial;  Hobbs  v.  First 
Nat.  Bank,  15  Tex.  Civ.  403,  39  S.  W.  333,  striking  out  amended  plea 
after  leave  to  amend  is  error.    See  note,  50  Am.  St.  Rep.  273. 

Expert  Testimony  Is  Resorted  to  for  Purpose  of  informing  court  or 
jury  upon  subjects  not  commonly  understood,  but  opinions  are  in- 
admissible as  to  matters  appealing  to  common  understanding  or  ordi- 
nary intelligence. 

See  note,  33  Am.  St.  Rep.  685. 
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Words  "Microbe  Killer,"  Being  Words  in  Common  Use,  and  em- 
ployed on  labels  in  ordinary  senfle,  cannot  constitute  trademark. 

See  notes,  40  Am.  St.  Bep.  631;  43  Am.  St.  Bep.  911;  85  Am.  St. 
Bep.  98. 

There  can  be  No  Infringement  if  lAbels,  Trademark,  and  packages, 
one  or  all  combined,  were  not  calculated  to  deceive  ordinary  purchaser. 

Approved  in  Sterling  Bemedy  Co.  v.  Eureka  etc.  Mfg.  Co.,  70  Fed. 
707,  reaffirming  rule;  Goodman  v.  Bohls,  3  Tex.  Civ.  191,  22  S.  W. 
15,  equity  will  interfere  to  prevent  use  of  private  device  used  to  dis- 
tinguish articles  sold,  though  it  does  not  constitute  a  trademark. 

81  Tez.  135-143,  16  S.  W.  807,  BEBKEY  ETC.  FUBNITUBE  CO.  v. 
SHERMAN  HOTEIi  CO. 
Contract^  Although  of  Ezecntory  Nature,  may  be  Construed  in 
equity  as  lien  where  it  is  clear  that  parties  intended  it  to  operate  as 
such;  but  such  is  not  the  case  where  sale  is  on  credit,  with  conditional 
agreement  for  future  mortgage. 

Approved  in  Avery  v.  Mansur  etc.  Imp.  Co.  (Tex.  Civ.),  37  S.  W. 
467,  one  who  merely  credits  purchase  price  on  pre-existing  debt  is 
not  bona  fide  purchaser  for  value;  Perkins  v.  Frank  (Tex.  Civ.),  64 
S.  W.  236,  3  Tex.  Ct.  Bep.  23,  vendor  has  lien  for  purchase  price  upon 
property  sold,  though  vendee  failed  to  execute  mortgage  therefor. 

Landlord  has  '"Preference  Uen"  npon  Ooods  or  Effects  of  lessee  on 
rented  premises  to  secure  payment  of  rents  due  or  that  may  become 
due  at  termination  of  lease. 

Reaffirmed  in  Penfield  v.  Harris,  7  Tex.  Civ.  663,  27  8.  W.  764. 

Chattel  Mortgage,  or  Iiien  on  Personal  Property,  or  any  interest 
therein  intended  as  security,  is,  where  vendee  or  mortgagor  is  allowed 
to  have  possession,  void  as  to  lien  creditors  without  actual  or  con- 
structive notice. 

Approved  in  Oak  Cliff  College  etc.  v.  Armstrong  (Tex.  Civ.),  50  S. 
W.  613,  reaffirming  rule;  Johnston  v.  Luling  Mfg.  Co.  (Tex.  Civ.), 
24  S.  W.  999,  it  is  sufficient  filing  if  chattel  mortgage  is  deposited  with 
eounty  clerk  and  marked  filed,  although  not  abstracted  in  chattel 
mortgage  record;  Prendergast  v.  Williamson,  6  Tex.  Civ.  730,  26  S. 
W.  422,  verbal  lien  without  possession  is  not  valid  against  subse- 
quent purchaser  as  mortgagee  in  good  faith;  Smelser  v.  Baker,  6  Tex. 
Civ.  752,  26  S.  W.  905,  unrecorded  mortgage  is  void  as  to  creditors; 
Hastings  v.  Kellogg  (Tex.  Civ.),  24  S.  W.  846,  quaere,  whether  act  of 
1885  changes  nature  of  contracts  of  sale  reserving  title  until  payment 
as  between  the  parties  themselves. 

Landlord  is  Iiien  Creditor,  as  Much  as  One  Who  has  Obtained  Lien 
hy  levy  of  execution  or  attachment. 

Approved  in  Bowen  v.  Lansing  Wagon  Works,  91  Tex.  390,  43  S. 
W.  875,  Turner  v.  Cochran,  94  Tex.  485,  61  S.  W.  924,  2  Tex.  Ct.  Bep. 
310,  both  reaffirming  rule;  Maverick  v.  Skinner  (Tex.  Civ.),  50  S.  W. 
641,  landlord  having  lien  need  not  resort  to  distress  warrant,  inas- 
much as  he  may  foreclose  his  lien.     See  note,  119  Am.  St.  Bep.  126. 

Landlord's  '^Preference  Lien"  Is  Superior  to  Lien  of  older  un- 
recorded chattel  mortgage. 

Approved  in  Bogers  v.  Grigg  (Tex.  Civ.),  29  S.  W.  655,  as  against 
landlord's  lien,  chattel  mortgage  does  not  become  a  lien  until  reg- 
istered; Moore  v.  Masterson,  19  Tex.  Civ.  310,  46  S.  W.  855,  and 
Parlin  v.  Harrell,  8  Tex.  Civ.  374,  27  S.  W.  1086,  statute  does  not 
protect  general  creditors  without  lien. 
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81  Tex.  144-148,  16  S.  W.  740,  MOOBE  v.  KENNEDY. 

Custom  is  AdmissiMe,  not  to  Establish  Contract^  but  to  add  incident 
not  expressly  embraced  in  it,  and  in  reference  to  which  parties  are 
presumed  to  have  contracted. 

Approved  in  White  v.  San  Antonio  etc.  Co.,  9  Tex.  Civ.  471,  29  S. 
W.  254,  exclusion  of  evidence  to  prove  power  of  employee  to  employ 
assistants  is  error  where  no  contract  excluding  such  power. 

Where  Pleading  Sets  Ont  Only  Express  Contract^  evidence  of  cus- 
tom cannot  be  received  to  establish  implied  contract. 

Approved  in  Mercantile  Banking  Co.  v.  Landa  (Tex.  Civ.),  33  S. 
W.  681,  evidence  of  custom  cannot  vary  or  control  express  contract; 
Lyons  v.  Texas  etc.  Ey.  Co.  (Tex.  Civ.),  36  S.  W.  1008,  where  petition 
alleges  that  plaintiff  was  ejected  from  train  by  brakeman  acting  un- 
der conductor's  order,  evidence  of  custom  of  brakeman  to  eject  tres- 
passers is  inadmissible. 

Admission  of  Incompetent  Evidence  In  Salt  tried  without  jury  will 
not  generally  require  reversal,  where  there  was  sufficient  competent 
evidence  to  authorize  judgment;  aliter  where  it  appears  that  court 
was  influenced  thereby. 

Approved  in  Neitch  v.  Hillman,  29  Tex.  Civ.  545,  69  S.  W.  494,  and 
Koach  V.  Crume  (Tex.  Civ.),  41  S,  W.  86,  both  reaffirming  rule; 
D'Arrigo  v.  Texas  etc.  Co.  (Tex.  Civ.),  31  S.  W.  715,  where  issues 
were  close  and  illegal  evidence  might  have  been  influential,  it  is 
proper  to  reverse  case;  Wright  v.  United  States  Mort.  Co.  (Tex. 
Civ.),  42  S.  W.  791,  reversing  case  where  there  was  nothing  in  record 
to  show  that  judge  was  uninfluenced  by  the  incompetent  testimony. 

Mere  Opinion  of  Witness  is  Inadmissible  in  Absence  of  Facts  upon 
which  it  was  based. 

See  note,  38  Am.  St.  Bep.  150. 

81  Tex.  148-152,  16  S.  W.  742,  JUNCTION  CITY  SCHOOL  INCOB- 
POBATION  V.  TBUSTEES. 

The  Law  Permitting  Cities  and  Towns  to  Incorporate  for  school  pur- 
poses did  not  authorize  them  to  absorb  remote  rural  school  districts. 

Approved  in  Thompson  v.  State,  23  Tex.  Civ.  373,  56  S.  W.  605,  in- 
corporation of  town  not  invalid  because  including  four  hundred  acres 
of  agricultural  lands. 

Distinguished  in  Pinson  v.  Vescy,  23  Tex.  Civ.  94,  56  S.  W.  595, 
aliter,  where  town  infringes  only  to  small  extent  on  adjoining  rural 
school  districts. 

Miscellaneous.— Whitmire  v.  State  (Tex.  Civ.),  47  S.  W.  295,  cited 
to  the  point  that  where  petition  for  change  of  school  district  under 
act  of  1884  does  not  show  that  majority  of  voters  consented  to  change 
and  record  does  not  show  finding  on  that  question  by  commissioner's 
court,  an  order  for  such  change  will  be  annulled. 

81  Tex.  162-158,  26  Am.  St.  Bep.  794,  16  S.  W.  805,  SMITH  v.  PEB- 
KINS. 

After  Sale  of  Lands  Under  Execution  issuing  from  justice  courts 
such  court  has  no  jurisdiction  to  set  aside  sale  for  fraud;  resort  must 
be  had  to  district  court  of  county  wherein  land  is  situated. 

Approved  in  Belcher  Land  etc.  Co.  v.  Bush  (Tex.  Civ.),  67  S.  W. 
445,  suit  brought  in  district  court  of  one  county  to  recover  land  sold 
under  judgment  of  district  court  of  another  is  a  collateral  attack; 
Short  V.  Hepburn,  75  Fed.  115,  sale  of  sheriff  outside  his  county  is  void. 
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OroBB  Xnadeqnacy  of  Ctonsldaration  Alone  is  not  sufficient  ground 
to  vaeate  execution  sale. 

Beaffirmed  in  Hunstock  v.  Roberts  (Tex.  Civ.),  55  S.  W.  514.  Ap- 
proved in  Clark  v.  Bell,  40  Tex.  Civ.  45,  89  S.  W.  41,  applying  rule  to 
sale  of  land  conveyed  in  fraud  of  creditors.  See  notes,  32  Am.  St. 
Bep.  218;  34  Am.  St.  Bep.  521;  35  Am.  St.  Bep.  725;  44  Am.  St.  Bep. 
584;  and  44  Am.  St.  Bep.  660. 

Flea  in  Beconvention  Attacking  Validity  of  Ezecntlon  Sale  is  col- 
lateral, and  insufficient  for  purpose  of  avoiding  sale. 

Approved  in  Brooks  v.  Powell  (Tex.  Civ.),  29  S.  W.  812,  an  action  to 
recover  land  sold  under  execution  sale,  on  ground  that  the  judgment 
was  void  because  citation  was  not  served,  is  a  collateral  attack  on  the 
judgment. 

Distinguished  in  Scanlan  v.  Campbell,  22  Tex.  Civ.  507,  55  S.  W.  503, 
where  attack  was  made  direct. 

Where  Attack  is  not  upon  Judgment  Itself,  but  upon  subsequent  pro- 
ceedings, ten  year  period  of  limitation  applies;  where  judgment  is 
sought  to  be  reviewed  or  set  aside,  two  year  period  applies. 

See  notes,  44  Am.  St.  Bep.  585;  54  Am.  St.  Bep.  56. 

Miscellaneous.— Scales  v.  Gulf  etc.  By.  (Tex.  Civ.),  35  S.  W.  206, 
cited  as  illustrating  the  practice  of  perpetuating  the  injunction  where 
no  answer  was  filed,  and  defendant  gave  notice  of  appeal  after  refusal 
of  his  motion  to  dissolve  the  injunction. 

81  Tex.  159-162,  26  Am.  St.  Bep.  801,  16  S.  W.  744,  WELSH  v.  MOB- 
BIS. 

In  Suit  for  Breach  of  Contract  not  to  Engage  in  particular  business, 
evidence  as  to  value  of  business  done  by  defendant  is  admissible  upon 
question  of  damages. 

Approved  in  Fraser  v.  Echo  etc.  Smelting  Co.,  9  Tex.  Civ.  213,  28  S. 
W.  715,  refusing  damages  where  profits  of  business  were  speculative. 
See  note,  52  L.  B.  A.  239. 

Contract  by  Firm  Selling  Out  Its  Bnsiness  not  to  Engage  again  in 
similar  business  binds  individual  as  well  as  firm. 

Approved  in  Baymond  v.  Yarrington,  96  Tex.  448,  97  Am.  St.  Bep. 
914,  73  S.  W.  801,  62  L.  B.  A.  962,  both  partners  liable,  though  con- 
tract signed  with  their  individual  names;  Anheuser-Busch  etc.  Assn.  v. 
Honek  (Tex.  Civ.),  27  S.  W.  695,  brewing  company's  contract  not  to 
sell  beer  in  bulk  to  any  other  party  in  certain  city  for  one  year  in 
consideration  of  the  dealer  buying  one-half  of  his  beer  from  it  is  not 
against  public  policy.     See  note,  36  Am.  St.  Bep.  349. 

Injunction  will  Lie  to  Bestrain  the  Violation  of  a  Contract  re- 
stricting one  in  the  exercise  of  his  trade  or  profession  within  a  speci- 
fied locality  or  a  given  period  of  time. 

Distinguished  in  Bucker  v.  Campbell,  35  Tex.  Civ.  179,  79  S.  W. 
€28,  where  damages  fixed  by  agreement,  injunction  will  not  lie. 

Failnre  of  Party  to  Introduce  Bebuttlng  Testimony  in  his  possession 
raises  presumption  that  it  would  not  have  benefited  him. 

Approved  in  Galveston  etc.  By.  Co.  v.  Young,  45  Tex.  Civ.  433,  100  S. 
W.  994y  applying  rule  in  action  for  personal  injuries  where  defendant 
failed  to  produce  broken  car  coupler  alleged  to  have  been  defective. 

81  Tez.  163-169,  16  &  W.  870,  BBOWNING  v.  PUMPHBEY. 

Upon  Pailnre  of  Plaintiff  in  Trespass  to  Try  Title  to  prosecute,  de- 
fendants having  made  no  answer  seeking  affirmative  relief,  proper 
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practice  would  require  dismissal  without  further  action;  but  error  in 
proceeding  with  case  on  merits  does  not  itself  render  judgment  void. 

Beaffirmed  in  Harris  v.  Schlinke  (Tex.),  65  S.  W.  173,  3  Tex,  Ct. 
Bep.  330. 

Distinguished  in  Harris  v.  Schlinke,  95  Tex.  90,  91,  65  S.  W.  173, 
when  plaintiffs  had  failed  to  appear,  it  was  error  to  give  judgment  on 
cross-bill  which  they  had  not  been  cited  to  answer. 

On  New  Trial  After  End  of  Term,  Proper  Practioe  is  to  try  entire 
case  on  merits. 

Approved  in  Tinsley  v.  Corbett,  27  Tex.  Civ.  637,  66  S.  W.  913,  3 
Tex.  Ct.  Bep.  929,  on  motion  for  new  trial  applicant  must  show  that  s 
different  judgment  would  result  on  new  trial. 

Trust  in  Lands  win  not  be  Enforced  as  Against  One  who  purchased 
legal  title  which  had  stood  unquestioned  for  nearly  thirty  years. 

Approved  in  Bogart  v.  Moody,  38  Tex.  Civ.  4,  .79  S.  W.  635,  pur- 
chasers need  not  ordinarily  go  behind  patent  in  investigating  title; 
Durst  V.  Daugherty,  81  Tex.  653,  17  S.  W.  389,  purchaser  from  patentee 
need  not  extend  inquiries  beyond  patent;  League  v.  Henecke  (Tex. 
Civ.),  27  S.  W.  1050,  holding  stale  demand  to  apply  where  party  who 
held  equitable  claim  to  land  certificate  under  which  patent  issued  to 
defendant  did  not  assert  his  rights  for  thirty-one  years  after  patent 
issued;  French  v.  Koenig,  8  Tex.  Civ.  345,  27  8.  W.  1081,  holding  de- 
mand stale  where  not  made  for  thirty-five  years. 

The  Negligent  Absence  of  Counsel  is  not  Qround  for  a  new  trial. 

Approved  in  Fant  v.  Jones,  36  Tex.  Civ.  140,  81  S.  W.  339,  reaffirm- 
ing rule. 

81  Tex.  172-180,  16  S.  W.  872,  BWINO  v.  STATE. 

Municipal  Corporation,  Formed  Under  General  Laws,  has  no  power 
to  extend  its  boundaries  to  include  territory  composed  wholly  of  farms 
and  unoccupied  lands. 

Approved  in  McClesky  v.  State,  4  Tex.  Civ.  323,  23  S.  W.  520,  State 
V.  Hoard,  94  Tex.  529,  62  S.  W.  1055,  2  Tex.  Ct.  Bep.  600,  and  Fergu- 
son V.  Snohomish,  8  Wash.  671,  36  Pac.  970,  24  L.  B.  A.  795,  all  re- 
affirming rule;  Mathews  v.  State,  82  Tex.  584,  18  S.  W.  713,  annulling 
attempted  incorporation  extending  its  limits  to  unreasonable  extent; 
Judd  V.  State,  25  Tex.  Civ.  420,  62  S.  W.  545,  2  Tex.  Ct.  Bep.  361, 
holding  incorporation  invalid  where  seventy-five  per  cent  of  land  in- 
cluded in  petition  for  incorporation  was  agricultural;  State  v.  Mer- 
chant, 38  Tex.  Civ.  228,  85  S.  W.  484,  sparsely  inhabited  palmetto 
swamps  and  jungles  could  not  be  incorporated  as  town;  State  v.  Lam- 
mers,  113  Wis.  415,  89  N.  W.  503,  village  cannot  be  incorporated  from 
sparsely  settled  agricultural  territory;  State  v.  Broach  (Tex.  Civ.),  35 
S.  W.  88,  arguendo.     See  note,  25  L.  B.  A.  756. 

Distinguished  in  Pinson  v.  Vesey,  23  Tex.  Civ.  93,  56  S.  W.  595,  in- 
corporation of  town  for  school  purposes  only  not  illegal  because  it  in- 
fringes slightly  on  adjoining  rural  school  districts. 

City,  When  It  Seeks  to  Incorporate  for  Municipal  Pnrposes,  nmst 
confine  itself  to  its  actual  boundaries. 

Approved  in  Furrh  v.  State,  6  Tex.  Civ.  225,  24  S.  W.  1128,  petition 
to  incorporate  towns  and  adjacent  territory  for  school  purposes  must 
distinctly  designate  boundaries. 

It  Seems  That  Wben  Statute  Provides  That  County  Jndge  shall  order 
municipal  election  *'if  satisfactory  proof  is  made  that  the  city  eontains 
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the  requisite  namber  of  inhabitants/'  the  order  for  the  election  is  con- 
elusive  on  that  question. 

Approved  in  State  v.  Larkin,  41  Tex.  Civ.  263,  90  S.  W.  916,  Thomp- 
Bon  V.  State,  23  Tex.  Civ.  372,  56  S.  W.  604,  and  Poster  v.  Hare,  26 
Tex.  Civ.  180,  62  S.  W.  543,  2  Tex.  Ct.  Rep.  368,  all  reaffirming  rule; 
Word  V.  Schow,  29  Tex.  Civ.  121,  68  S.  W.  192,  order  cannot  be  col- 
laterally attacked  on  ground  that  judge  was  fraudulently  deceived  as 
to  number  of  inhabitants;  Huff  v.  Preuitt  (Tex.  Civ.),  53  S.  W.  844, 
under  Sayles'  Civil  Statutes  of  1897,  article  581,  hearing  is  necessary 
to  issue  an  order  for  such  an  election. 

Distinguished  in  Whitmore  v.  State  (Tex.  .Civ.),  47  S.  W.  295,  stat- 
ute in  case  at  bar  does  not  require  proof  of  consent  of  legal  voters  to 
change  school  district,  whereas  it  is  claimed  that  the  statute  in  cited 
case  required  satisfactory  proof  before  county  judge  before  ordering 
the  election. 

Individuals^  Copposlag  Body  Corporate,  are  proper  parties  to  suit 
to  declare  corporation  void. 

Reaffirmed  in  State  v.  Webb,  97  Ala.  116,  38  Am.  St.  Rep.  156, 
12  So.  380. 

Miscellaneous.— White  v.  Quanah'  (Tex.  Civ.),  27  S.  W.  840,  cited 
to  the  point  that  municipality  exercising  corporate  functions  is  a 
de  facto  corporation. 

81  Tez.  180-184,  16  S.  W.  743,  DOBEINS  v.  KUYKENDALL. 

Snch  PreparationB  upon  Land  as  Evince  Intention  to  make  it 
home,  coupled  with  intent  to  ultimately  reside  upon  it,  constitute 
land  homestead  until  final  abandonment  of  intention. 

Approved  in  Cameron  v.  Oebhard,  85  Tex.  614,  615,  34  Am.  St. 
Rep.  834,  835,  22  S.  W.  1034,  intent  and  accompanying  act  showing 
active  purpose  to  make  homestead  in  fact  is  dedication.  See  note, 
34  Am.  St.  Rep.  838. 

81  Tez.  186-191,  16  a  W.  994,  LANHSB  v.  FOUST. 
Deed  BeservlzLg  Lien  upon  Land  Conveyed  for  Porchase  Money 

is  deemed  executory  contract,  and  upon  refusal  to  pay  vendor  may 
daim  immediate  rescission  and  recover  land. 

Approved  in  White  v.  Cole,  9  Tex.  Civ.  280,  29  S.  W.  1149,  Oliver 
▼.  Clarke,  106  Fed.  403,  both  reaffirming  rule;  Chase  v.  Swayne, 
88  Tex.  224,  53  Am.  St.  Rep.  747,  30  S.  W.  1051,  and  Hood  v. 
People's  Bldg.  etc.  Assn.,  8  Tex.  Civ.  388,  27  S.  W.  1046,  rescinding 
sale  where  vendee  failed  to  pay  purchase  price;  Evans  v.  Bentley,  9 
Tex.  Civ.  114,  29  S.  W.  498,  vendor  does  not  waive  right  to  recover 
land  by  reason  of  ineffectual  attempt  to  foreclose  lien  by  suit  in 
which  vendee  was  not  a  party.     See  note,  30  L.  R.  A.  65. 

B^tal  of  Consideration  In  Deed  is  Placed  upon  Same  Footing 
u  reeeipt,  and  it  may  be  explained  and  contradicted  by  parol. 

Approved  in  Brown  v.  Dennis  (Tex.  Civ.),  30  S.  W.  274,  Johnson 
▼.  Elmen,  24  Tex.  Civ.  45,  59  S.  W.  606,  both  reaffirming  rule;  Gar- 
rett V.  Bobinson  (Tex.  Civ.),  43  S.  W.  290,  between  original  parties 
^  deed  oral  testimony  is  admissible  to  vary  consideration  recited 
'^  the  deed.     See  note,  20  L.  R.  A.  107. 

^  Omission  of  the  Conrt  to  Find  upon  a  Material  Issue  when  its 
attention  was  not  called  to  such  omission  is  no  ground  for  reversal. 

Approved  in  Veatch  v.  Gray,  41  Tex.  Civ.  148,  91  S.  W.  325, 
reaffirnung  rule. 

4  Tex.  Notes— 16 
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81  Tex.  191-194,  16  S.  W.  876,  ABBUCELE  v.  STATE. 

Officer  Charged  With  Collection  of  Public  Moneys  will  be  pre- 
sumed, in  absence  of  contrary  evidence,  not  to  have  violated  his  duty. 

Approved  in  Shaver  v.  Tinsley,  16  Tex.  Civ.  371,  40  S.  W.  1043, 
reaffirming  rule. 

In  Salt  upon  Public  Officer's  Bond,  State  Makes  Prima  Facie  Case 
by  introducing  bond  and  certified  account  of  controller  showing  in- 
debtedness to  state. 

Approved  in  Mahon  v.  Kinney  Co.  (Tex.  Civ.),  28  S.  W.  1025, 
following  rule;  Coe  v.  Nash,  91  Tex.  121,  122,  41  S.  W.  476,  sureties 
upon  additional  bond  of.  county  treasurer,  required  by  Revised  Stat- 
utes, article  922,  are  not  liable  for  defaults  prior  to  bond. 

In  Suit  Against  Sureties  on  Official  Bond,  Failure  of  Defendants 
to  introduce  evidence  to  show  when  collections  were  made  indicates 
that  it  would  not  support  their  defense. 

Approved  in  Mahon  v.  Banney  Co.  (Tex.  Civ.),  28  S.  W.  1025, 
sureties  must  show  that  the  money  had  been  diverted  before  the 
bond  was  executed  where  officer  succeeds  himself. 

81  Tex.  198-201,  16  S.  W.  989,  ANSALDUA  v.  SCHWING. 

While  Beglstration  of  Conveyance  of  Certificate  in  county  other 
than  where  land  is  situated  is  not  notice,  it  is  valid  for  purpose  of 
making  copy  admissible  in  evidence. 

Approved  in  Western  Union  Tel.  Co.  v.  Hearne  (Tex.  Civ.),  40 
S.  W.  52,  following  rule;  League  v.  Thorp,  3  Tex.  Civ.  574,  22  S.  W. 
179,  in  order  to  authorize  admission  of  certified  copy  of  deed,  orig- 
inal must  have  been  recorded  in  county  where  land  situated. 

Conveyance  of  Land  by  Assignee  of  Original  Locator  passes  title 
of  certificate  under  which  land  was  located  to  vendee. 

Reaffirmed  in  Jones  v.  Lee,  86  Tex.  37,  22  S.  W.  392. 

81  Tex.  201-206,  16  S.  W.  932,  NALLE  v.  PAQOL 

When  One  Adjoining  Owner  Agrees  to  Pay  Another  for  share  in 
party-wall,  which  latter  is  building,  when  he  uses  it,  his  liability  to 
pay  becomes  absolute  and  immediate  upon  sale  of  his  lot. 

Approved  in  Arnold  v.  Chamberlain,  14  Tex.  Civ.  640,  39  S.  W. 
203,  naked  promise  to  share  cost  of  party-wall  is  personal  covenant, 
not  running  with  the  land.  See  notes,  89  Am.  St.  Rep.  940,  943; 
66  L.  R.  A.S81,  692,  705;  52  L.  R.  A.  110;  37  L.  R.  A.  462;  19 
L.  R.  A.  240;  17  L.  R.  A.  409. 

81  Tex.  206-210,  16  a  W.  929,  TURNER  v.  MOORE. 

Condition  Precedent  to  Operation  of  Statute  of  limitations  is  pos- 
session, actual,  visible,  notorious,  distinct  and  hostile. 

Reaffirmed  in  Roach  v.  Fletcher,  11  Tex.  Civ.  230,  32  S.  W.  588; 
Cook  V.  Lister,  15  Tex.  Civ.  32,  38  S.  W.  380. 

Purchaser  of  Whole  League  of  Land,  which  has  been  subdivided 
and  sold  to  different  parties,  can  claim  by  adverse  possession  only 
those  subdivisions  on  which  he  has  actually  entered. 

Approved  in  Faison  v.  Primm  (Tex.  Civ.),  34  S.  W.  835,  Beau- 
mont Pasture  Co.  v.  Polk  (Tex.  Civ.),  55  S.  W.  614,  Allen  v.  Boggess, 
94  Tex.  85,  58  S.  W.  833,  1  Tex.  Ct.  Rep.  4,  and  Payton  v.  Caplin, 
24  Tex.  Civ.  366,  59  S.  W.  626,  1  Tex.  Ct.  Rep.  537,  all  reaffirming 
rule;  Zepeda  v.  Hoffman,  31  Tex.  Civ.  314,  72  S.  W.  444,  where 
boundaries   conflict   with   older   survey,   there    must   be   actual   pos- 
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session  of  land  in  conflict  to  satisfy  statute  of  limitations;  Bayne 
T.  Denny,  21  Tex.  Civ.  437,  52  S.  W.  984,  applying  rule  where  there 
had  been  partition  between  joint  owners;  Polk  v.  Beaumont  Pasture 
Co.,  26  Tex.  Civ.  246,  64  S.  W.  61,  2  Tex.  Ct.  Eep.  789,  reaffirming 
rule  under  similar  facts. 

Distinguished  in  Hill  v.  Harris,  26  Tex.  Civ.  412,  64  S.  W.  822, 
2  Tex.  Ct.  Eep.  943,  one  holding  part  of  tract  under  recorded  deed 
cannot  extend  holding  to  balance  by  executing  a  lease. 

81  Tez.  210-213,  16  &  W.  877,  LEVY  V.  MADDOX. 

Boundary  Settlementa  Between  Parties  should  be  encouraged  by 
courts,  and  ought  not  to  be  disturbed,  although  it  is  afterward  shown 
that   they   were  erroneously  settled. 

Approved  in  Stephens  v.  Motl,  82  Tex.  89,  18  S.  W.  101,  suggest- 
ing that  question  of  agreed  boundary  be  submitted  to  jury;  Bailey 
V.  Baker,  4  Tex.  Civ.  396,  23  S.  W.  455,  long  acquiescence  unneces- 
sary to  give  binding  effect  to  agpreed  boundary;  Wardlow  v.  Harmon 
(Tex.  Civ.),  45  S.  W.  829,  boundary  line  may  be  established  by  agree- 
ment or  acquiescence;  Kampmann  v.  Heintz  (Tex.  Civ.),  24  S.  W. 
330,  arguendo.    See  note,  10  L.  E.  A.  (n.  s.)  611. 

81  Tex.  2ia-216,  16  S.  W.  934,  SPECHT  v.  COLIiINS. 

Husband  has  Ko  Power,  in  Absence  of  Facts  that  would  give  him 
sole  control  of  his  wife's  estate,  to  make  contracts  that  would  bind 
estate  and  bind  court  under  whose  orders  it  should  be  administered. 

Approved  in  Doughty  v.  Cottraux,  8  Tex.  Civ.  129,  27  S.  W.  915, 
reaffirming  rule;  Stephenson  v.  Chappell,  12  Tex.  Civ.  300,  36  S.  W. 
484,  guardian  cannot  bind  heirs  by  unauthorized  act;  Cox  v.  Grubb, 
47  Kan.  436,  27  Am.  St.  Eep.  305,  28  Pac.  158,  agreement  by  sur- 
viving partner  with  creditors  and  widow  of  deceased  partner  to  pay 
proportionate  share  of  his  debts  and  retain  property  is  void. 

81  Tex.  216-222,  16  S.  W.  900,  FBEES  V.  BAKEB. 

Article  2465,  Bevised  Statutes,  providing  that  ''creditors,  purchas- 
ers or  other  persons"  may  take  conveyance  from  insolvent  debtor 
to  protect  themselves,  should  be  liberally  construed. 

Beaffirmed  in  Keating  etc.  Machine  Co.  v.  Terre  Haute  etc.  Buggy 
•Co.,  11  Tex.  Civ.  219,  32  S.  W.  556. 

Transaction  by  Whldi  Surety  on  Kotes  of  Insolvent  ttikes  goods 
of  debtor  to  secure  himself  is  sale,  and  property  vests  at  once  in 
surety,  free  from  attachment  in  suit  against  debtor. 

Approved  in  Halff  v.  Goldfrank  (Tex.  Civ.),  49  S.  W.  1097,  invalid- 
ity of  sale  by  insolvent  in  satisfaction  of  pre-existing  debt  where 
property  exceeds  debt  is  not  dependent  on  creditor's  knowledge  of 
the  insolvency;  Kessler  v.  Halff,  21  Tex.  Civ.  95,  51  S.  W.  50,  holding 
transfer  from  insolvent  debtor  to  surety  a  sale  absolute. 

81  Tex.  222-226^  26  Am.  St.  Sep.  804,  16  S.  W.  931,  HEIUGliiANN 
V.  BOSS. 

Party  Holding  Affirmative  of  Issue  In  Civil  Case  need  only  adduce 
such  preponderance  of  evidence  as  will  satisfy  minds  of  jury  of  truth 
of  facts. 

Approved  in  Cox  v.  Thompson,  37  Tex.  Civ.  609,  85  S.  W.  34, 
applying  rule  in  suit  for  penalty;  Elliott  v.  Ferguson,  37  Tex.  Civ. 
49,  83  S.  W.  60,  error  to  require  proof  beyond  a  reasonable  doubt 
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that  establishment  of  cemetery  will  poison  water  supply;  Eider  v. 
Hunt,  6  Tex.  Civ.  241,  25  S.  W.  315,  fraud  may  be  proved  by  either 
direct  or  circumstantial  evidence;  Granrud  v.  Rea,  24  Tex.  Civ.  300, 
59  S.  W.  842,  1  Tex.  Ct.  Bep.  43,  fraud  may  be  presumed  from  other 
facts  proven.     See  note,  105  Am.  St.  Rep.  720. 

Charge  to  Jnry  That  Damages  Oonld  not  Exceed  Oertain  Amount 
is  harmless  error,  where  verdict  was  for  less  than  evidence  war- 
ranted. 

Approved  in  Western  Union  Tel.  Co.  t.  Hamilton,  36  Tex.  Civ. 
304,  81  S.  W.  1054,  and  Missouri  etc.  Ry.  v.  Dickey  (Tex.  Civ.),  48 
S.  W,  626,  both  following  rule;  Galveston  etc.  Ry.  v.  Cook  (Tex. 
Civ.),  25  S.  W.  456,  holding  arguendo  that  such  charge  under  certain 
contingencies  might  be  reversible  error. 

Dogs  are  Property  and  Owner  has  Action  and  Remedy  against  tres- 
passer for  damages  resulting  from  injuries  inflicted  upon  them. 

See  notes,  28  Am.  St.  Rep.  922,  and  35  Am.  St.  Rep.  603. 

While  It  may  be  DifUcnlt  to  Ascertain  Value  of  Dog  for  purpose  of 
measuring  damages  in  suit  for  injuries,  evidence  may  show  market 
value,  or  some  special  value  to  owner  owing  to  usefulness  of  services. 

Approved  in  Hodges  v.  Causey,  77  Miss.  358,  78  Am.  St.  Rep.  527, 
26  So.  946,  48  L.  R.  A.  95,  reaffirming  rule;  Gulf  etc.  Ry.  v.  Vancil,  2 
Tex.  Civ.  428,  21  S.  W.  303,  opinion  of  witnesses  familiar  with  facts 
admissible  in  estimating  damages  for  lady  deprived  of  use  of  wearing 
apparel.  See  notes,  32  Am.  St.  Rep.  515;  40  L.  R.  A.  519;  15  L.  B.  A. 
249. 

Where  the  Jury  are  not  Instructed  to  find  separately  actual  and  vin- 
dictive damages,  a  verdict  for  the  plaintiff  for  a  gross  sum  will  sup- 
port a  judgment. 

Approved  in  Trimble  v.  Burroughs,  41  Tex.  Civ.  559,  95  S.  W.  616, 
where  several  items  of  damages  claimed,  verdict  in  gross  sufficient 
where  itemized  verdict  not  directed. 

Miscellaneous. — Cited  in  Yazoo  etc.  B.  Co.  v.  Williams,  87  Miss. 
359,  39  So.  492,  upholding  charge  that  jury  should  find  punitive 
damages  in  such  sum  as  they  should  "see  fit." 

81  Tex.  226-230,  16  S.  W.  897,  I.EI.AND  v.  ECKEBT. 

Where  There  is  but  Slight  Variance  in  Names*  when  satisfactory 
explanation  is  made  and  both  names  are  shown  to  be  used  by  same 
person,  fact  of  identity  is  established  by  similarity,  in  absence  of 
contrary  evidence. 

Approved  in  Texas  Land  etc.  Co.  v.  Bridgman,  1  Tex.  Civ.  386,  21 
S.  W.  142,  estate  of  deceased  decreed  to  heirs  though  discrepancy  in 
spelling  of  names;  Davidson  v.  Wallingford  (Tex.  Civ.),  30  S.  W.  828, 
where  there  is  no  evidence  to  contrary,  and  there  is  similarity  of 
names,  question  of  identity  should  not  be  submitted  to  jury.  See 
notes,  27  Am.  St.  Rep.  786;  100  Am.  St.  Rep.  350. 

Although  It  is  Proved  That  Decedents  had  but  One  Child  Living 
at  time  of  death,  if  shown  that  they  had  had  others,  fact  that  such 
other  children  left  no  descendants  must  be  established. 

Approved  in  French  v.  McGinnis,  3  Tex.  Civ.  88,  21  8.  W.  942, 
reaffirming  rule;  Hanaford  v.  Morton,  22  Tex.  Civ.  590,  55  S.  W.  989, 
appellate  court  will  not  render  judgment  upon  assumption  that  iden- 
tity of  names  proves  identity  of  persons,  but  will  remand  cause.  See 
note,  26  Am.  St.  Rep.  888. 
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One  Tenant  in  Oommon  may  Becorer  in  Trespass  to  try  title  with- 
out  joinder  of  cotenants. 

Affirmed  in  Hutcheson  v.  Chandler,  47  Tex.  Civ.  128,  104  S.  W.  436, 
claimant  of  undivided  fourth  interest  may  recover  entire  tract  from 
one  having  no  title. 

81  Te£  230^237,  16  S.  W.  1000,  EWING  V.  DUNOAN. 

Senate  Jonmal  is  not  Examinable  as  Being  Best  Evidence  of  actual 
vote  upon  passage  of  bill. 

Approved  in  El  Paso  etc.  B.  R.  Co.  v.  Foth,  45  Tex.  Civ.  285,  100 
8.  W.  176,  following  rule;  Williams  v.  Taylor,  83  Tex.  647,  19  S.  W. 
158,  examining  journals  to  ascertain  vote  upon  bill;  Union  Bank  v. 
Commissioners,  119  N.  C.  225,  25  S.  E.  969,  34  L.  B.  A.  487,  senate 
journal  is  conclusive  as  to  whether  bill  passed  or  not. 

Mere  Failure  to  Enter  Order  of  Commissioner  in  Fact  Made  will 
not  render  void  election  had  pursuant  thereto. 

Approved  in  Whitaker  v.  Dillard,  81  Tex.  363,  16  S.  W.  1085,  Vogt 
V.  Bexar  Co.,  5  Tex.  Civ.  279,  23  S.  W.  1047,  Waggoner  v.  Wise  Co., 
17  Tex.  Civ.  225,  43  S.  W.  839,  all  reaffirming  rule;  Roper  v.  Scurlock, 
29  Tex.  Civ.  467,  69  S.  W.  457,  fact  that  minutes  were  not  signed 
until  after  election  did  not  make  it  invalid;  Lillard  v.  State  (Tex. 
Cr.),  53  S.  W.  126,  under  articles  1527,  1528,  Revised  Civil  Statutes, 
failure  of  county  or  presiding  judge  to  sign  minutes  at  end  of  term 
does  not  invalidate  orders  entered  therein  regarding  local  option: 
Karnes  County  v.  Nichols  (Tex.  Civ.),  54  S.  W.  657,  order  of  commia- 
noner's  court  is  not  invalid  because  not  entered  on  court's  minutes; 
dissenting  opinion  in  Blackwood  v.  Blackwood  (Tex.  Civ.),  47  S.  W. 
485,  majority  holding  guardian  could  not  expend  more  than  ner 
income  of  wards  without,  specific  order  of  court  entered  of  record, 
notwithstanding  verbal  order  and  approval  of  court. 

Distinguished  in  Fayette  County  v.  Krause,  31  Tex.  Civ.  573,  574, 
73  S.  W.  53,  54,  contracts  of  a  county  must  be  made  under  an  order 
of  the  commissioner's  court. 

Wbile  It  is  I>nty  of  County  Judge  to  Oanyass  Besnlt  of  Election 
for  county  seat,  legal  votes  actually  cast  determine  result  in  judicial 
inquiry,  and  failure  of  judge  to  canvass  will  not  invalidate  electioo. 

Approved  in  Chapman  v.  State,  37  Tex.  Cr.  174,  39  S.  W.  114, 
reaffirming  rule;  Dean  v.  State,  88  Tex.  295,  30  S.  W.  1048,  title  to 
elective  office  depends  upon  vote  cast  at  election,  not  action  of  can- 
vassing board.    See  note,  90  Am.  St.  Rep.  92. 

Conrts  will  not  Determine  Issnes  Presented  by  Allegations  affirma- 
tively showing  that  pleader  is  in  doubt  as  to  matter  alleged. 

Approved  in  Schmitt  v.  Jacques,  26  Tex.  Civ.  129,  62  S.  W.  958, 
2  Tex.  Ct.  Rep.  578,  sustaining  plea  of  fraud  based  upon  information 
and  belief. 

Distinguished  in  City  of  San  Antonio  v.  Potter,  31  Tex.  Civ.  264,  71 
8.  W.  765,  upholding  petition  consisting  of  positive  though  alternative 
allegations. 

Miscellaneous. — Galveston  etc.  Ry.  v.  Clark,  21  Tex.  Civ.  167,  51 
S.  W.  277,  miscited. 

81  Teoc  238-242,  16  S.  W.  999,  PETTY  v.  LANG. 

Pennissioii  to  Amend  Pleadings  cannot  be  (Hven,  after  announce- 
ment of  ready  for  trial,  under  article  1192^  Revised  Statutes. 
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Distinguished  in  Merchants'  Ins.  Go.  v.  Beiehman  (Tex.  Civ.),  40 
fl.  W.  833,  allowance  of  trial  amendment  to  conform  to  evidence, 
where  defendants  did  not  claim  surprise  nor  ask  for  continuance,  is 
not  ground  for  reversal. 

Where  Permission  to  Amend  After  Annonncement  of  Trial  is 
allowed  for  purpose  of  avoiding  irrelevant  evidence,  error  is  harm- 
less. 

Approved  in  Owinn  v.  O'Daniel,  5  Tex.  Civ.  113,  23  8.  W.  851,  court 
may  allow  amendment  pending  trial  where  amendment  necessary  to 
meet  ends  of  justice. 

Wrongfulness  of  Attachment  Depends  npon  Existence  of  Oanse 
fftated  in  affidavit  as  ground  for  its  being  resorted  to. 

Approved  in  Waples  Platter  Co.  v.  Mitchell,  12  Tex.  Civ.  94,  35  S. 
W.  202,  fact  that  one  partner  sold  interest  in  partnership  to  third 
party  does  not  authorize  appointment  of  receiver  at  instance  of 
creditor;  Matthews  v.  Boydstun  (Tex.  Civ.),  31  S.  W.  820,  arguendo. 
See  note,  34  Am.  St.  Bep.  877. 

Article  156,  Revised  Statutes,  Does  not  Contemplate  that  party 
suing  out  attachment  shall  be  held  responsible  for  any  actual  damages 
not  covered  by  his  bond,  and  for  which  sureties  are  not  equally 
responsible. 

Approved  in  Wilkinson  v.  Stanley  (Tex.  Civ.),  43  S.  W.  609,  sure- 
ties upon  sequestration  bond  practically  become  parties  to  suit  where 
defendant  reconvenes  in  original  suit. 

81  Tex.  243-246,  26  Am.  St  Bep.  809,  16  S.  W.  1016,  AVET  ▼.  GAL- 
VESTON ETC.  BY. 
It  Is  for  Jury  to  Determine  Whether  Mind  of  Ten  Year  Old  Boy 

is  sufficiently  mature  to  make  him  responsible  for  his  own  contribu- 
tory negligence. 

Approved  in  Thompson  v.  Missouri  etc.  Ry.,  11  Tex.  Civ.  308,  32 
S.  W.  191,  damages  may  be  recovered  for  injury  to  child  placing  itself 
on  railroad  track  where  lacking  in  discretion;  St.  Louis  etc.  By.  v. 
Shefflet  (Tex.  Civ.),  56  S.  W.  698,  whether  eleven  year  old  boy  should 
be  charged  with  contributory  negligence  is  for  jury;  Avey  v.  Gal- 
veston etc.  Ry.  (Tex.),  17  S.  W.  31,  following  rule  in  companion 
case.  See  notes,  31  Am.  St.  Rep.  904;  49  Am.  St.  Rep.  410;  55  Am. 
St.  Rep.  630;  21  L.  R.  A.  361. 

Fact  That  Petition  Admitted  Sofflclent  Intelligence  of  ten  year  old 
boy  to  engage  passage  on  train  does  not  conclude  petitioner  as  to 
sufficiency  of  intelligence  to  make  him  responsible  for  contributory 
negligence  in  jumping  from  train. 

Cited  in  Born  v.  Texas  etc.  Ry.  (Tex.  Civ.),  39  S.  W.  171,  as  bear- 
ing on  the  subject  of  getting  on  and  off  trains.  See  note,  127  Am. 
St.  Rep.  791. 

Miscellaneous. — Atchison  etc.  R.  R.  v.  Plaskett,  47  Kan.  113,  27 
Pac.  824,  miscited  to  point  that  negligence  of  parent  cannot  be 
imputed  to  child. 

81  Tex.  246-253,  16  &  W.  1008,  TAYLOB  V.  DESEVE. 

Mere  Verbal  Agreement  as  to  Custody  of  Child  does  not  eonstitnto 
adoption. 

Approved  in  MuUins  v.  Looke,  8  Tex.  Civ.  143,  27  S.  W.  929,  citing 
leading  case  in  connection  with  question  as  to  what  eonstitutea  "fam- 
ily" within  meaning  of  homestead  law. 
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Adoptioii  of  Child  Only  has  Effect  of  Constituting  Him  Heir  at  Lavr 
of  person  adopting;  it  does  not  relieve  parents  of  duty  of  support. 

Approved  in  Logan  v.  Lennix,  40  Tex.  Civ.  65,  88  S.  W.  366,  hold- 
ing adopted  child  may  be  disinherited;  State  v.  Deaton  (Tex.  Civ.;, 
52  S.  W.  592,  fact  of  adoption  confers  no  right  of  custody  of  child; 
White  V.  Holman,  25  Tex.  Civ.  155,  60  S.  W.  438,  1  Tex.  Ct.  Bep.  412, 
giving  child,  recognized  in  will  as  adopted,  the  property  therein 
named  where  no  proof  controverting  adoption. 

Bole  That  Promise  to  Pay  for  Services  will  not  be  Implied  con- 
trary to  intent  of  parties  should  not  be  applied  except  where  both 
parties  act  in  good  faith. 

Approved  in  Bonner  v.  Bradley,  14  Tex.  Civ.  235,  36  S.  W.  1015, 
promise  to  pay  for  services  of  child  will  not  be  implied  contrary  to 
intention   of   parties. 

Verbal  Contract  for  Adoption  of  Child  is  not  Void  within  statute 
of  frauds,  as  being  impossible  of  performance    within  year. 

Approved  in  Legate  v.  Legate,  87  Tex.  253,  28  S.  W.  283,  citing 
leading  ease  as  one  of  the  authorities  regarding  adoption. 

81  Tex.  25^-258,  26  Am.  St  Bep.  811,  16  &  W.  1016,  MISSOUBI 
ETC.  BY.  ▼.  LONa. 

That  Carrier  has  Pamlshed  One  Safe  Exit  ftom  Car  for  Passengers 
does  not  relieve  it  from  liability  for  injuries  caused  by  another 
unsafe  exit  in  general  use. 

Approved  in  Houston  etc.  By.  Co.  v.  McCarty,  40  Tex.  Civ.  370, 
89  S.  W.  808,  railroad  must  use  ordinary  care  to  keep  platform  safe, 
though  it  was  built  by  third  person.  See  notes,  42  Am.  St.  Bep. 
522,  523. 

.  Semble,  That  It  Is  I>iity  of  Carrier's  Servants  to  Warn  Passengers 
against  use  of  dangerous  exit,  not  intended  for  general  use. 

Approved  in  Gulf  etc.  By.  v.  Glenk,  9  Tex.  Civ.  606,  30  S.  W.  280, 
relation  of  carrier  and  passenger  continues  until  passenger  has  gone 
beyond  unsafe  approach  to  depot. 

81  Tex.  258>264,  16  8.  W.  1003,  CULLEBS  V.  PLATT. 

Enforcement  of  Agreement  of  Counsel  In  Begard  to  Trial  of  cause 
rests  in  sound  discretion  of  court;  and  unless  party  complaining  of 
court's  disregard  of  agreement  shows  prejudice,  action  will  not  be 
reviewed. 

Approved  in  Bobbins  v.  Ginnochio  (Tex.  Civ.),  45  S.  W.  37,  agree- 
ment making  certain  admission  in  absence  of  a  witness  may  be 
withdtawn  by  court  where  witness  was  present  and  opportunity 
offered  to  prove  recited  facts. 

Where  Specific  Description  In  Deed  Is  Clear  and  Unambiguous,  re- 
sort eannot  be  had  to  general  description. 

Followed  in  Boggess  v.  Allen  (Tex.  Civ.),  56  S.  W.  196. 

81  Tex.  265-270,  16  8.  W.  1013,  DOSCHE  V.  NETTE. 

Gift  Made  With  Intent  to  Shield  Property  from  Future  Debts  is 
fraudulent  as  to  such  debts,  notwithstanding  grantor  may  be  solvent 
at  time. 

Approved  in  Matula  v.  Lane  (Tex.  Civ.),  56  S.  W.  114,  reafiSrming 
rule;  Bives  v.  Stephens  (Tex.  Civ.),  28  S.  W.  708,  conveyance  made 
with  intent  to  defraud  future  creditors  is  void  as  to  them. 
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A  Gift  of  an  Insolvent*  Tliongli  Void  as  to  Prior  Creditors^  is  not 
necessarily  so  as  to  subsequent  creditors. 

Approved  in  Searcy  v.  Gwaltney  Bros.,  36  Tex.  Civ.  159,  81  8.  W. 
577,  presumption  of  fraud  will  not  arise  from  mere  fact  that  debts 
were  subsequently  contracted;  Maffi  v.  Stephens,  49  Tex.  Civ.  359, 
108  S.  W.  1010,  arguendo. 

81  Tex.  271-275,  16  8.  W.  1006,  WESTERN  UNION  TEL.  CO.  v. 
JONES. 

Party  for  Whose  Benefit  Telegram  was  Intended,  as  shown  by 
telegram  itself,  has  right  of  action  for  delay  in  delivery,  although 
he  was  not  party  to  contract. 

Reaffirmed  in  Western  etc.  Tel.  Co.  v.  Hale,  11  Tex.  Civ.  81,  32 
S.  W.  815. 

Approved  in  Texas  Tel.  etc.  Co.  v.  Seiders,  9  Tex.  Civ.  434,  29  S.  W. 
260,  and  Western  etc.  Tel.  Co.  v.  Evans,  5  Tex.  Civ.  58,  3  S.  W.  999, 
giving  damages  to  addressee  of  telegram  for  delay  in  delivery  where 
company  was  informed  of  its  importance.    See  note,  71  Am.  St.  Rep.  196. 

Distinguished  in  Western  etc.  Tel.  Co.  v.  Carter,  85  Tex.  585,  34 
Am.  St.  Rep.  828,  22  S.  W.  962,  as  being  telegram  conveying  message 
of  death  instead  of  one  of  serious  illness. 

In  Suit  by  Addressee  of  Telegram  Against  Company  for  Delay  in 
sending,  submission  to  jury  of  question  of  sender's  agency  is  im- 
material, where  telegram  shows  that  former  was  party  to  be  bene- 
fited, and  hence  gives  him  right  of  action. 

See  note,  34  Am.  St.   Rep.  831. 

Oreat  Mental  Anguish  may  Form  Basis  of  Damages  in  Suit  for 
negligence  in   not  delivering  telegram  to   addressee. 

Denied  in  Western  etc.  Tel.  Co.  v.  Wood,  57  Fed.  477,  21  L.  R. 
A.  706,  and  Chapman  v.  Western  etc.  Tel.  Co.,  88  Ga.  765,  30  Am. 
St.  Rep.  184,  15  S.  E.  901,  17  L.  R.  A.  430,  holding  mental  anguish 
no  ground  for  damages  for  failure  to  deliver  message. 

81  Tex.  275-280,  16  8.  W.  1031,  CONVERSE  v.  LANG8HAW. 

Where  Field-notes  Clearly  Identify  Land  by  Calls  for  Comers  and 
lines  of  surrounding  survey,  and  there  is  no  inconsistency  in  calls, 
parol  is  inadmissible  to  show  different  survey. 

Reaffirmed  in  Hartz  v.  Owen  (Tex.  Civ.),  27  S.  W.  43;  Jamison 
V.  New  York  etc.  Land  Co.  (Tex.  Civ.),  77  S.  W.  970. 

Where  Inconsistency  in  Calls  is  Disclosed,  it  may  be  explained  by 
parol,  and  where  it  is  result  of  mistake,  actual  survey  should  govern. 

Approved  in  Ayers  v.  Beaty,  5  Tex.  Civ.  492,  24  S.  W.  367,  where 
inconsistency  occurs  in  calls,  question  is  for  the  jury. 

Plaintiffs,  in  Trespass  to  Try  Title,  cannot  have  Judgment  for  de- 
fendant reversed  because  it  follows  indefinite  description  in  patent,, 
when  controversy  properly  determined  would  be  conclusive  against 
them. 

Reaffirmed  in  Halsell  v.  Belcher,  6  Tex.  Civ.  324,  25  S.  W.  157. 
Approved  in  Smithers  v.  Smith,  35  Tex.  Civ.  511,  80  S.  W.  647,  court 
had  no  authority  to  find  location  of  boundaries  where  such  was  not 
put  in  issue  by  pleadings. 

Pleadings  in  Trespass  to  Try  Title  Should  Clearly  Indicate  Lands 
claimed  and  not  rely  upon  ambiguous  description  contained  in  con- 
veyance. 
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Approved  in  Beat  v.  Splawn  (Tex.  Civ.),  33  8.  W.  1006,  in  suit  as 
to  location  of  survey  line,  where  there  is  conflict  between  calls  for 
distances  and  calls  for  comers,  verdict  should  not  merely  follow 
description  in  survey,  but  should  find  which  call  is  correct. 

Where  Inadverteat  Error  in  Entry  of  Judgment  could  have  been 
corrected  below  upon  suggestion  of  appellant,  cost  of  reformation  in 
appellate  court  should  be  taxed  to  appellant. 

Reaffirmed  in  Sullivan  v.  Kindred  (Tex.  Civ.),  26  S.  W.  150; 
Rankin  v.  Oliver  (Tex.  Civ.),  34  S.  W.  450;  Garza  v.  Hammond  (Tex. 
Civ.),  39  S.  W.  611, 

A  Junior  Patent  Is  Ctolor  of  Title  Which  Adverse  Possession  for 
three  years  will  mature  into  the  superior  title  over  the  older  patent. 

Distinguished  in  Sheppard  v.  Avery,  d5  Tex.  506,  68  S.  W.  506, 
act  of  1854,  validating  colonist's  grant  to  lands  beyond  colony  limits, 
did  not  give  color  of  title  as  against  prior  adverse  location. 

Miscellaneous. — Cited  in  Giddings  v.  Winfree,  32  Tex.  Civ.  100, 
73  S.  W.  1067,  where  defendant's  deed  did  not  include  part  of 
plaintiff's  survey  of  which  he  had  possession,  he  acquired  no  title 
under  three  or  five  year  limitations. 

81  Tex.  281-286,  16  8.  W.  1030,  MALONEY  v.  EAHEABT. 
Junior  Mortgagee,   or  Purchaser  Under  His  Mortgage,  who   has 

right  to  pay  debt  secured  by  prior  encumbrance,  may  do  so  by  pay- 
ing only  as  much  of  it  as  is  recognized  as  valid  by  law,  and  right 
cannot  be  destroyed  by  mortgagor's  conveyance  to  prior  mortgagee. 

Approved  in  National  Loan  etc.  Co.  v.  Stone  (Tex.  Civ.),  43  S.  W. 
68,  vendee,  purchasing  subject  to  usurious  mortgage,  may  avail  him- 
self of  defense  of  usury.     See  note,  57  L.  B.  A.  340. 

A  Jnnior  Mortgagee  Offering  to  Pay  the  Prior  Debt  need  not  make 
or  continue  actual  tender  of  the  money. 

Approved  in  dissenting  opinion  in  Nabours  v.  McCord  (Tex.  Civ.), 

82  S.  W.  157,  as  to  necessity  of  tender  in  equitable  proceeding. 
Distinguished  in  North  Texas  Bldg.  etc.  Assn.  v.  Hay,  23  Tex.  Civ. 

104,  56  S.  W.  582,  where  plaintiff  claimed  that  nothing  was  due, 
he  could  not  recover  costs  on  basis  of  a  prior  tender. 

In  Suit  by  Junior  Mortgagee  to  Redeem  After  Payment  of  prior 
mortgage,  in  which  he  sets  up  usury  in  prior  mortgage  upon  decree- 
ing relief  asked,  court  properly  renders  judgment  as  between  parties 
to  first  mortgage  for  debt  without  interest. 

Approved  in  Willis  v.  Holland,  13  Tex.  Civ.  693,  36  S.  W.  331, 
reaffirming  rule;  Hamilton  etc.  Shoe  Co.  v.  Mayo,  8  Tex.  Civ.  169, 
27  S.  W.  783,  fact  that  creditor  acquires  lien  subsequent  to  that 
which  secures  debt  for  usurious  interest  does  not  affect  his  right  to 
insist  that  such  debt  and  lien  should  not  be  a  charge  against  prop- 
erty; Vaughn  v.  Mutual  Bldg.  Assn.  (Tex.  Civ.),  36  S.  W.  1014,  one 
assuming  payment  of  trust  deed  is  not  relieved  from  payment  of 
principal  because  of  its  being  tainted  with  usury;  Miles  v.  Kelley, 
16  Tex.  Civ.  152,  40  S.  W.  601,  party  advancing  money  to  pay  usuri- 
ous notes  of  another  and  taking  assignment  of  notes  can  recover 
sum  advanced,  but  cannot  sue  on  notes.     See  note,  26  Am.  St.  Rep.  43. 

81  Tex.  285-294,  16  &  W.  1019,  lEARD  V.  THOMPSON. 

Contract  by  Married  Woman  Owning  Land  Certificate  as  her  sep- 
arate property,  to  give  certain  part  of  land  located  and  patented 
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thereunder  by  another  as  conBideration  for  latter's  expenses,  is  not 
within  statute  of  frauds. 

Approved  in  Bennett  v.  Virginia  etc.  Cattle  Co.,  1  Tex.  Civ.  324, 
21  8.  W.  128,  reaffirming  rule;  Arnold  v.  Attaway  (Tex.  Civ.),  35 
8.  W.  483,  verbal  partition  of  land  by  married  woman  is  valid. 

Wben  Married  Woman's  Signature  to  Written  Instrument  may  be 
proved  as  matter  of  fact,  and  not  for  purpose  of  establishing  con- 
veyance, rules  with  regard  to  proof  of  ancient  instruments  apply. 

Approved  in  Bennett  v.  Virginia  etc.  Cattle  Co.,  1  Tex.  Civ.  323, 
21  S.  W.  128,  testimony  of  warrantor,  made  party  to  euit,  inad- 
missible to  prove  deed. 

Land  Certificates  are  Deemed  Personal  Property,  and  may  be  trans- 
ferred by  verbal  agreement. 

Approved  in  Baldwin  v.  Roberts,  13  Tex,  Civ.  671.  36  S.  W.  792, 
presuming,  after  lapse  of  fifty  years,  transfer  of  eemficate  by  hus- 
band, upon  death  of  wife,  to  have  been  made  in  payment  of  com- 
munity debts. 

81  Tex.  294-299,  16  S,  W.  1033,  8TANSELL  ▼.  FI-EMINa. 

To  Entitle  Person  to  Intervene  in  Pending  Case,  he  must  have  such 
Interest  in  subject  matter  as  makes  it  necessary  or  proper  for  him 
to  come  in  for  preservation  of  that  right. 

Approved  in  Hardy  v.  Abbott,  32  Tex.  Civ.  69,  73  S.  W.  1080,  in 
suit  to  enforce  regulations  to  prevent  fire  in  oil  field,  petition  of 
interveners  for  appointment  of  receiver  for  waste  oil  should  be 
denied.    See  note,  38  Am.  St.  Rep.  501. 

Distinguished  in  Bangs  v.  Sullivan,  33  Tex.  Civ.  37,  73  8.  W. 
78,  in  suit  by  reorganization  committee,  stockholder  seeking  relief 
against  them  personally  could  not  intervene. 

Sale  Made  Openly  by  One  Partner  to  Anotber  of  all  former's  in- 
terest in  firm  cannot  operate  to  hinder,  delay,  or  defraud  creditors. 

Approved  in  Fleming  v.  Stansell,  13  Tex.  Civ.  559,  36  S.  W.  504, 
reaffirming  rule  on  second  appeal.     See  note,  9  L.  R.  A.  (n.  s.)  52. 

Partners  may,  by  Agreement  Between  Themselves,  convert  firm 
property  into  separate  property  of  one  partner,  and  by  such  agree- 
ment right  of  retiring  partner  to  have  property  subjected  to  firm 
debts  ceases,  as  do  all  liens  firm  creditors  had  through  him. 

Approved  in  Wiggins  v.  Blackshear,  86  Tex.  669,  26  8.  W.  940, 
Johnston  v.  Standard  Shoe  Co.,  5  Tex.  Civ.  401,  24  S.  W.  582,  San- 
chez V.  Goldfrank  (Tex.  Civ.),  27  S.  W.  205,  Waples-Platter  Co.  v. 
Mitchell,  12  Tex.  Civ.  92,  94,  35  S.  W.  201,  202,  and  Batchelor  v. 
Sanger,  15  Tex.  Civ.  113,  38  8.  W.  360,  all  reaffirming  rule;  R.  F. 
Scott  etc.  Co.  V.  Carter  (Tex.  Civ.),  34  8.  W.  377,  arguendo.  See 
note,  9  L.  R.  A.  (n.  s.)   101. 

81  Tex.  299-301,  16  S.  W.  1036,  BOUNDTBEE  V.  STONE. 

Words,  "Executors  and  Trustees  Under  the  Last  Will  and  testa- 
ment," etc.,  must  be  deemed  as  merely  descriptio  personae. 

Approved  in  Hayden  v.  Kirby,  31  Tex.  Civ.  444,  72  8.  W.  200,  and 
Wilson  V.  Hall,  13  Tex.  Civ.  492,  36  8.  W.  329,  both  reaffirming  rule; 
Houston  etc.  Ry.  v.  Rogers,  15  Tex.  Civ.  683,  39  8,  W.  1113,  words 
**leg^l  representative"  are  merely  descriptive. 

Distinguished  in  Altgelt  v.  Elmendorf  (Tex.  Civ.),  84  8.  W.  413, 
where  person  sued  as  administrator  could  not  have  been  personally 
liable  under  the  pleadings. 
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81  Tex.  301^06,  16  &  W.  1028,  FOBT  WORTH  NAT.  BANE  ▼. 
DAXTOHERTY. 

Mortgage  of  Partner's  Interest  In  Specific  Firm  Property  to  secure 
Ids  individual  debt  may  be  enforced  against  property  if  not  disposed 
of  at  dissolution  and  settlement  with  creditors. 

See  note,  27  Am.  St.  Rep.  753. 

One  of  Several  Sureties  Paying  Judgment  cannot  have  execution  is- 
sued upon  it  in  name  of  plaintiff  to  compel  sale  of  property  of  co- 
surety. 

Approved  in  Tarlton  v.  Orr,  40  Tex.  Civ.  415,  90  S.  W.  536,  Deleshaw 
V.  Edelen,  31  Tex.  Civ.  417,  418,  419,  72  S.  W.  414,  and  Huggins  v. 
White,  7  Tex.  Civ.  567,  27  S.  W.  1067,  all  reaffirming  rule;  Morris  v. 
Davis  (Tex.  Civ.),  31  S.  W,  855,  where  one  of  several  joint  obligors 
pays  judgment  before  it  becomes  a  lien  on  his  land,  he  does  not  be- 
come subrogated  to  it;  Mullaly  v.  Springer  Lithographing  Co.  (Tex. 
Civ.),  29  8.  W.  168,  arguendo.     See  note,  68  L.  R.  A.  515,  568,  586, 

The  Statutes  Prescribing  Rnles  for  Sale  of  Cattle  on  range  should 
not  be  given  an  extraterritorial  effect. 

See  note,  64  L.  R.  A.  830. 

81  Tex.  306-S15,  16  &  W.  1078,  FirZHUOH  V.  FBANOO-TEXAN 
LAND  CO. 

Powers  of  Corporation  President  to  Make  Sales  are  restricted  to 
powers  conferred  upon  him  by  governing  body. 

Reaffirmed  in  Aransas  Pass  Harbor  Co.  v.  Manning,  94  Tex.  562,  63 
S.  W.  629,  2  Tex.  Ct.  Rep.  884. 

Recognition  of  Sales  of  Land  Made  by  President  does  not  imply  au- 
thority to  sell  for  credit  without  reserving  lien,  when  previous  sales 
had  been  for  cash  or  on  credit,  reserving  lien. 

Approved  in  Hurlbut  v.  Gainor,  45  Tex.  Civ.  593,  103  S.  W.  411,  mere 
fact  that  corporation  ultimately  purchases  land  which  its  manager 
without  its  knowledge  procures  by  state  patent  through  third  party, 
on  manager's  promise  that  company  would  give  such  party  certain  land 
for  use  of  name  in  procuring  patent,  is  not  evidence  of  ratification; 
Edwards  v.  Carson  Water  Co.,  21  Nev.  490,  34  Pac.  388,  president  and 
secretary  of  corporation  cannot  ratify  their  unauthorized  act. 

Power  of  Corporation  to  Sell  and  Convey  Land  does  not  imply  power 
to  exchange  it  for  personal  property. 

Distinguished  in  Reddell  v.  J.  B.  Watkins  etc.  Mtg.  Co.  (Tex. 
Civ.),  37  S.  W.  609,  land  company's  reservation  of  vendor's  lien  is 
not  vitiated  by  accepting  collateral  security  as  to  first  note  due. 

All  Persons  Dealing  Witli  Corporation  must  Take  Notice  of  its 
charter  powers,  and  that  its  agent  cannot  exceed  them. 

Reaffirmed  in  Green  v.  Heugo,  81  Tex.  457,  26  Am.  St.  Rep.  827,  17 
8.  W.  80;  Franco  etc.  Land  Co.  v.  McCormick,  85  Tex.  420,  34  Am.  St. 
Rep.  817,  23  S.  W.  124;  Kampman  v.  Tarver,  87  Tex.  499,  29  S.  W.  770. 

If  Agent  has  Been  Held  Out  as  (General,  or  having  powers  which  he 
does  not  in  fact  possess,  persons  dealing  with  him  are  not  charged 
with  notice  of  his  powers. 

Reaffirmed  in  Tyler  etc.  Loan  Assn.  v.  Forse  (Tex.  Civ.),  59  S.  W. 
819,  1  Tex.  Ct.  Rep.  148. 

Defects  in  Findings  of  Fact  and  Law  will  not  be  Revised  on  appeal 
unless  they  were  called  to  attention  of  court  below. 

Approved  in  Tenzler  v.  Tyrrell,  32  Tex.  Civ.  445,  75  S.  W.  58,  re- 
affirming rule;  Hughey  v,  Mosby,  31  Tex.  Civ.  78,  71  S.  W.  396,  party 
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desiring  fuller  finding  of  facts  should  call  attention  of  trial  court  there- 
to; Spencer  v.  James,  10  Tex.  Civ.  334,  43  S.  W.  556,  refusing  to  revise 
findings  where  no  objection  made  below. 

Under  Article  1333,  Bevised  Statutes,  upon  the  Trial  by  the  Oonrt^ 
the  judge  shall,  at  request  of  either  party,  state  in  writing  the  con- 
clusions of  fact  found  by  him  separately  from  the  conclusions  of  law. 

Approved  in  Parker  v.  Stephens  (Tex.  Civ.),  39  S.  W.  164,  Seymour 
Opera  etc.  Co.  v.  Woolridge  (Tex.  Civ.),  31  S.  W.  235,  both  holding, 
where  such  defect  is  called  to  court's  attention,  and  defect  is  not 
remedied,  a  satutory  right  is  denied  the  party  objecting. 

Decree  Rescinding  Sale  of  Lands,  Which  were  in  Fossession  of 
vendee  from  time  of  sale,  should  oflfset  rents  against  interest  upon 
payments  of  purchase  money. 

See  note,  34  Am.  St.  Bep.  822. 

Plaintiff  in  Snit  to  Bescind  Sale  of  Land  mnst  Do  Equity;  he 
should  repay  promptly  part  of  purchase  money  received. 

Reaffirmed  in  Franco-Texan  Land  Co.  v.  McCormick  (Tex.  Civ.), 
23  S.  W.  120. 

Miscellaneous.— Rail  v.  City  Nat.  Bank,  3  Tex.  Civ.  559,  22  S.  W. 
866,  cited  to  point  that  refusal  to  give  special  instructions  is  not  error 
where  same  are  given  in  main  charge;  Franco  etc.  Land  Co.  v.  Mc- 
Cormick, 8&  Tex.  419,  34  Am.  St.  Rep,  815,  23  S.  W.  123,  giving  state- 
ment of  facts. 

81  Tex.  31&-317,  16  &  W.  1064,  NOLAN  V.  SAN  ANTONIO  BANCH 
CO. 

Under  Statute  Regulating  Taxation  of  Cattle  in  Pasture,  place  of 
management  of  ranch  is  immaterial. 

Approved  in  Clampitt  v.  Johnson,  17  Tex.  Civ.  284,  42  8.  W.  868, 
taxing  cattle  in  county  where  pastured.    See  note,  62  Am.  St.  Rep.  465. 

81  Tex.  317-320,  16  S.  W.  1060,  MYEBS  v.  EVANS. 

Wife  Unwillingly  Leaving  Homestead  and  Acquiring  No  Other  does 
not  forefeit  rights  therein,  and  husband  cannot  sell  without  her  con- 
sent. 

Approved  in  Huss  v.  Wells,  17  Tex.  Civ.  197,  44  S.  W.  34,  and  Stall- 
ings  V.  Hullman,  89  Tex.  434,  35  S.  W.  3,  holding  sale  of  homestead 
without  wife's  consent  void. 

81  Tex.  320-326,  16  S.  W.  1073,  MONTGOMEBY  V.  OUNTHEB. 

Actual  Possession  of  One  Survey  cannot  he  Held  Adverse  as  to  an- 
other, although  located  under  same  certificate,  and  although  lines  were 
not  marked. 

See  note,  76  Am.  St.  Rep.  489. 

81  Tex.  326-332,  16  &  W.  1075,  BLACEBUBN  ▼.  KNIOHT. 

Lease  of  Definite  Part  of  Laind,  Once  Used  as  Homestead,  operates 
aa  abandonment  of  homestead. 

Approved  in  Strang  v.  Pray,  89  Tex.  527,  35  S.  W.  1055,  signature 
of  wife  unnecessary  to  contract  for  building  on  abandoned  homestead; 
Ford  V.  Fosgard  (Tex.  Civ.),  25  S.  W.  448,  seven  years  renting  of  house, 
formerly  used  in  bakery  business,  abandons  it  as  a  business  homestead, 
although  owner  expects  to  go  into  the  bakery  business  again;  Jamison 
v.  Lewis  (Tex.  Civ.),  35  S.  W.  955,  instance  where  renting  of  one-story 
building,  with  reservation  of  small  room  in  rear,  was  held  an  abandon- 
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ment;  Wurzbach  v.  Menger,  27  Tex.  Civ.  293,  65  8.  W.  681,  3  Tex.  Ct. 
Rep.  786,  fact  of  renting  houses  claimed  as  part  of  homestead  for  over 
ten  years,  and  that  such  rent  was  necessary  for  support  of  family, 
shows  abandonment  of  homestead. 

Distinguished  in  De  Ford  v.  Painter,  3  Okl.  89,  41  Pac.  99,  30  L.  R. 
A.  722,  where  party  lived  in  part  of  house  built  to  rent. 

Court  has  Power  During  Term  to  Set  Aside  Judgment  for  one  party 
and  render  for  other. 

Approved  in  Mitchell  v.  Mitchell,  84  Tex.  306,  19  S.  W.  478,  setting 
aside  order  of  dismissal  as  to  one  defendant  and  again  making  him  a 
party;  Crutcher  v.  Schick,  10  Tex.  Civ.  681,  32  S.  W.  77,  fact  of  notice 
of  appeal  does  not  deprive  court  of  power  over  its  judgment;  Ellis  v. 
Harrison,  24  Tex.  Civ.  15,  56  8,  W.  593,  district  court  may  revise,  alter, 
or  revoke  its  judgment  during  the  term. 

Miscellaneous.— Charles  v.  Chaney  (Tex.  Civ.),  26  8.  W.  170,  cited 
as  sustaining  the  definiteness  of  the  verdict  in  the  case  at  bar. 

81  Tex.  S32-336,  16  &  W.  1023,  OBOSS  V.  McKINLET. 

Wbere  Iiand  is  Sold  for  Value,  It  is  Error  in  Suit  to  Set  Aside  sale 
for  fraud  to  ignore  question  of  intent  in  charging  jury. 

Approved  in  Meyer  Bros.  Drug  Co.  v.  Durham,  35  Tex.  Civ.  72,  79  8. 
W.  861,  purchase  of  stock  of  goods  from  insolvent^  with  notice  of  in- 
solvency, and  without  seeing  that  money  is  applied  to  debts,  does  not 
necessarily  render  transaction  fraudulent;  Armstrong  v.  Elbert,  14 
Tex.  Civ.  143,  36  8.  W.  140,  fact  that  land  was  purchased  from  party 
in  failing  circumstances  does  not  render  sale  void;  Ligon  v.  Tilman 
(Tex.  Civ.),  43  8.  W.  1070,  bona  fide  purchaser  from  an  insolvent,  who 
gives  his  note  therefor,  acquires  good  title.  See  note,  36  L.  R.  A.  350, 
351. 

81  Tez.  836-389,  16  S.  W.  1022,  BOTSTEB  V.  SUaH. 

Perisbable  Propwty  in  Custodia  Legis,  Sold  by  Order  of  Court,  be- 
comes absolute  property  of  purchaser. 

Reaffirmed  in  Murphy  v.  Nash  (Tex.  Civ.),  45  8.  W.  944;  Union  Nat. 
Bank  v.  Moline  etc..  Co.,  7  N.  D.  226,  73  N.  W.  536. 

Purchaser  of  Perishable  Property  in  Custodia  Legls  at  Sale  ordered 
by  court  need  not  account  to  owner;  latter's  remedy  is  to  sue  sheriff 
or  follow  proceeds  into  court. 

Approved  in  Parlin  etc.  Co.  v.  Howard  (Tex.  Civ.),  52  S.  W.  632, 
reaffirming  rule;  Texarkana  Clothing  Co.  v.  Bisco  (Tex.  Civ.),  40  S. 
W.  560,  proceeds  from  such  sales  should  be  returned  to  court  and  dis- 
posed of  under  court's  decree. 

Questioned  in  Williams  v.  Bailey  (Tex.  Civ.),  29  8.  W.  835,  in  ar- 
guendo whether  intervention  would  be  allowed  to  recover  the  proceeds 
alone. 

81  Tez.  339-^346,  16  &  W.  1061,  CLABE  v.  DYEB. 

Limitation  of  Action  for  Damages  Resulting  from  Overflow  caused 
by  railroad  culvert  runs  from  occurrence  of  each  overflow. 

Reaffirmed  in  St.  Louis  etc.  By.  Co.  v.  Beck  (Tex.  Civ.),  80  8.  W. 
538;  Bonner  v.  Wirth,  5  Tex.  Civ.  561,  24  8.  W.  307;  International  etc. 
By.  V.  Davis  (Tex.  Civ.),  29  8.  W.  484.  See  notes,  36  Am.  St.  Rep.  3G6; 
20  L.  B.  A.  (n.  s.)  891;  5  L.  B.  A.  (n.  s.)  381. 

Distinguished  in  Texas  etc.  B.  Co.  v.  Brown,  38  Tex.  613,  86  8.  W. 
660,  where  injury  resulting  from  overflows  caused  by  railroad  embank- 
ment is  permanent,  entire  damage  is  recoverable  at  once. 
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Oontiniiance  of  Bailway  Embankxnent  by  Beceiven  is  adoption  of 
nuisance  and  renders  them  liable  as  originators  of  the  wrong. 

Approved  in  International  etc.  By.  v.  Davis  (Tex.  Civ.),  29  8.  W. 
484,  following  rule;  International  etc.  R.  Co.  v.  Glover  (Tex.  Civ.), 
84  S.  W.  605,  railroad  must  not  only  construct  but  maintain  neces- 
sary culverts  and  sluices;  Oulf  etc.  By.  v.  Goldman,  8  Tex.  Civ.  260, 
28  S.  W.  268,  action  will  lie  until  abatement  of  nuisance. 

Under  Act  of  Congress  of  March  3,  1887,  Federal  Conrt  receivers 
are  bound  to  manage  property  according  to  laws  of  state  where  it  is 
situated. 

See  note,  31  Am.  St.  Bep.  374. 

Distinguished  in  Bonner  v.  Franklin  etc.  Assn.,  4  Tex.  Civ.  167,  23 
S.  W.  318,  not  being  under  federal  statute. 

Owner  of  Land  Adjoining  Ballroad  Trtuck,  and  which  had  been  pre- 
viously overflowed,  is  not  guilty  of  contributory  negligence  in  planting 
crop  on  such  land,  and  can  recover. 

Approved  in  Waters  etc.  Oil  Co.  v.  King,  6  Tex.  Civ.  96,  24  S.  W. 
701,  party  cannot  be  excused  from  so  negligently  using  his  property 
as  to  injure  another's;  St.  Louis  etc.  By.  v.  Blackwell  (Tex.  Civ.),  40 
S.  W.  860,  owner  of  land  is  not  charged  with  negligence  which  will  de- 
feat his  recovery  for  damage  by  cattle  because  he  knew  railway's 
cattle-guards  were  defective;  St.  Louis  &  S.  W.  By.  of  Tex.  v.  Miller, 
27  Tex.  Civ.  348,  66  S.  W.  141,  3  Tex.  Ct.  Bep.  852,  instance  where  held 
not  contributory  negligence  to  place  house  in  close  proximity  to  rail- 
road; Gulf,  C.  &  S.  F.  By.  v.  Clay,  28  Tex.  Civ.  181,  66  S.  W.  1118, 
owner  is  not  guilty  of  contributory  negligence  in  using  pasture  with 
knowledge  that  railway's  right  of  way  fence  haS  no  openings  to  allow 
cattle  to  escape  from  flood. 

Law  will  not  Permit  One  Maintaining  Embankm^it  to  deprive 
owner  of  use  of  his  land  by  charging  him  with  notice  that  it  is  liable 
to  overflow. 

Beaffirmed  in  Hughes  v.  Austin,  12  Tex,  Civ.  185,  33  S.  W.  610,  Mis- 
souri etc.  By.  V.  Hopson,  15  Tex.  Civ.  133,  39  S.  W.  388,  and  Ruther- 
ford V.  Texas  etc.  By.  (Tex.  Civ.),  61  S.  W.  424,  2  Tex.  Ct.  Rep.  137. 
Approved  in  McLellan  v.  Brownsville  Land  etc.  Co.',  46  Tex.  Civ.  255. 
103  S.  W.  209,  land  owner  not  barred  from  recovering  for  overflow  of 
crops  by  irrigation  company  for  failure  to  build  levees  to  prevent  such 

overflow. 

A  Petition  Alleging  That  Embankment  Causing  Overflow  was  con- 
structed and  continued  in  use  without  sufficient  culverts,  and  that 
damage  resulted  therefrom,  is  sufficient  without  express  charge  of 
iiegligence. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Baer,  39  Tex.  Civ.  18,  86  S. 
W.  654,  railroad  liable  for  failure  to  maintain  necessary  culverts  ir- 
respective of  negligence;  Missouri  etc.  By.  Co.  v.  Wetz,  38  Tex.  Civ. 
567,  89  S.  W.  375,  upholding  petition  alleging  failure  to  provide  cattle- 
guards  and  damage  resulting  from  such  injury;  Keeton  v.  St.  Louis 
etc.  By.  Co.,  116  Mo.  Ap.  281.  92  S.  W.  514,  allegation  of  breach  of 
legal  duty  sufficient  without  formal  charge  of  negligence.  See  note, 
69  L.  B.  A.  216. 

81  Tex.  345-348,  16  8.  W.  1058,  WINN  v.  OILMEB. 

Rule  That  Defendant  most  Allege  Affirmative  Matter  of  defense 
does  not  make  all  facts  introduced,  materially  assisting  in  establish- 
ing defense,  affirmative  matters. 
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Approved  in  Galveston  etc.  By.  v.  Washington,  25  Tex.  Civ.  608, 
63  S.  W.  542,  1  Tex.  Gt.  Bep.  437,  and  Galvoston  etc.  By.  v.  Wash- 
iBgton,  94  Tex.  517,  63  S.  W.  537,  2  Tex.  Ct.  Bep.  534,  both  holding 
failure  io  plead  unavoidable  accident  in  personal  injury  suit  does  not 
defeat  right  for  instruction  on  such  defense  where  there  is  such  evi- 
dence; McCabe  v.  Parrell,  34  Tex.  Civ.  38,  77  8.  W.  1050,  under  general 
denial  plaintiff  could  prove  any  fact  disproving  material  allegations  of 
special  plea. 

81  TOL  348-351,  16  &  W.  1059,  WOBTHAM  ▼.  THOMPSON. 

Where  Pnicliaser  is  not  Deceived  by  Owner's  Acts  or  misrepresenta- 
tion, but  knows  facts  and  condition  of  owner's  rights,  there  can  be 
no  estoppel;  he  acts  at  his  peril. 

Followed  in  Garden  v.  Short  (Tex.  Civ.),  31  S.  W.  248. 

81  Tex.  851-355,  26  Am.  St.  Bep.  818,  16  a  W.  1082,  HAMBT.TN  v. 
KNIQHT. 

Party  Against  Whom  Judgment  bas  Been  Bendered  without  notice 
is  entitled  to  injunction,  notwithstanding  that  it  may  appear  from 
return  or  judgment  recitals  that  he  was  served,  or  that  he  voluntarily 
appeared. 

Beafirmed  in  State  v.  Dashiell,  32  Tex.  Civ.  456,  74  S.  W.  781;  Bow- 
lett  V.  Williamson,  18  Tex.  Civ.  30,  44  8.  W.  625;  Sherman  etc. 
Laundry  Co.  v.  Carter,  24  Tex.  Civ.  534,  60  8.  W.  329,  1  Tex.  Ct.  Bep. 
384.    See  note,  124  Am.  St.  Bep.  765. 

Where  Belief  Against  Judgment  Without  Notice  is  Sou£^t  during 
term,  and  application  for  new  trial  would  afford  less  effective  remedy, 
proceeding  for  injunction  by  separate  suit  may  be  allowed. 

See  notes,  27  Am.  St.  Bep.  839;  33  Am.  St.  Bep.  662;  53  Am.  St. 
Bep.  900;  54  Am.  St.  Bep.  59;  54  Am  St.  Bep.  249. 

In  Injunction  Proceeding  Against  Judgment,  where  it  is  admitted 
that  term  had  not'  adjourned  when  original  petition  was  filed,  it  is 
proper  to  charge  for  defendant. 

Beaffirmed  in  Scales  v.  Gulf  etc.  By.  (Tex.  Civ.),  35  S.  W.  206.  See 
note,  31  Li.  B.  A.  209. 

81  Tez.  S55--358,  16  8.  W.  1081,  CABLETON  ▼.  LOMBABDI. 

Deed,  Without  Warranty,  for  All  of  Grantor's  "Bight,  title,  interest, 
and  claim  in  and  to"  land,  held  only  quitclaim  where  grantee  had  no 
notice  of  elder  deed,  and  consideration  did  not  appear. 

Beaffirmed  in  Threadgill  v.  Bickerstaff,  87  Tex.  522,  29  S.  W.  758. 
See  note,  29  L.  B.  A.  38. 

A  Certificate  of  Acknowledgment  is  Insufilcient  when  the  name 
does  not  agree  with  that  signed  to  the  deed. 

See  note,  108  Am.  St.  Bep.  538. 

81  Tez.  365-368,  16  8.  W.  1083,  WAGGONISB  ▼.  ALVOBD. 

Affidavit  Showing  That  Affiant  has  in  Good  Faith  Exhausted,  in 
reasonable  degree,  all  sources  of  information  and  means  of  discovery 
naturally  suggested  and  accessible  to  him,  is  sufficient  to  let  in  sec- 
ondary evidence. 

Approved  in  Taliaferro  v.  Bice,  47  Tex.  Civ.  9,  103  8.  W.  466,  hold- 
ing evidence  of  diligence  in  effort  to  find  lost  deed  insufficient  to 
authorize  parol  proof  of  its  execution  and  contents;  Thompson  v. 
Chaffee,  39  Tex.  Civ.  570,  89  S.  W.  287,  holding  testimony  of  last 
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custodian  unnecessary;  Daniels  v.  Creekmore,  7  Tex.  Civ.  576,  27  S. 
W.  149,  admitting^  parol  evidence  to  prove  contents  of  deed  where  dili- 
gence used  to  procure  lost  deed;  Smith  v.  Cavitt,  20  Tex.  Civ.  561, 
50  S.  W.  168,  loss  of  instrument  may  be  shown  by  witness  at  trial; 
Emanuel  v.  Gates,  53  Fed.  775,  admitting  certified  copy  of  deed  where 
shown  that  original  was  destroyed  by  fire. 

81  Tex.  369-373,  17  8.  W.  77,  EL  PASO  BUILDINa  ETC.  ASSN.  v. 
ImANB. 
Stipulation  in  Contract  in  Fact  Usarions  cannot  Bemova  Taint  of 

usury. 

Approved  in  Abbott  ▼.  International  etc.  Loan  Assn.,  86  Tex.  474, 

25  S.  W.  621,  Leary  v.  People's  Bldg.  etc.  Assn.,  93  Tex.  2,  49  S.  W. 
634,  People's  etc.  Savings  Assn.  v.  Keller,  20  Tex.  Civ.  627,  50  S.  W. 
189,  Interstate  etc.  Loan  Assn.  v.  Bryan,  21  Tex.  Civ.  565,  54  S.  W. 
378,  and  International  etc.  Loan  Assn.  v.  Biering,  86  Tex.  480,  25  S. 
W.  623,  all  holding  contract  for  borrowed  money  usurious  where  pre- 
mium added  to  interest  amounted  to  over  twelve  per  cent;  Inter- 
national etc,  Assn.  v.  Fortassain  (Tex.  Civ.),  23  S.  W.  498,  arguendo, 
but  holding  a  contract  of  release  valid  in  case  at  bar. 

Distinguished  in  Abbott  v.  International  etc.  Assn.  (Tex.  Civ.),  23 
Tex.  632,  instance  where  loan  contract  with  building  and  loan  associa- 
tion, where  aggregate  payments  amounted  to  less  than  twelve  per  cent, 
was  held  not  usurious. 

Subscriptions  to  Stock  of  Building  and  Loan  Association  in  reliance 
upon  adjustment  of  usurious  contracts  cannot  remove  taint  of  usury. 

Approved  in  Dunman  v.  Harrison  (Tex.  Civ.),  41  S.  W.  501,  com- 
promise of  claim  which  included  usurious  interest  will  not  purge  trans- 
action of  original  taint  of  usury;  International  etc.  Assn.  v.  Biering, 
86  Tex.  485',  26  S.  W.  41,  privilege  of  borrowing  from  loan  association 
cannot  remove  taint  of  usury.    See  note,  18  L.  R.  A.  133. 

So  Long  as  Any  Element  in  Originally  Usurious  Contract  continues, 
taint  of  usury  remains. 

Distinguished  in  International  etc.  Loan  Assn.  v.  Biering  (Tex. 
Civ.),  23  S.  W.  626,  instance  where  contract  releasing  building  and 
loan  association  from  all  claims  for  usurious  interest  was  held  valid. 

Payments  for  Stock  in  Bnlldlng  and  Loan  Association  cannot  be  ap- 
plied to  payment  of  loan. 

Approved  in  Blakeley  v.  El  Paso  etc.  Loan  Assn.  (Tex.  Civ.),  26 
S,  W.  29-4,  Pioneer  Bldg.  etc.  Assn.  v.  Everheart,  18  Tex.  Civ.  196,  44 
8.  W.  887,  Interstate  etc.  Loan  Assn.  v.  Bryan  (Tex.  Civ.),  54  S.  W. 
378,  all  reaffirmiDg  rule;  International  etc.  Loan  Assn.  v.  Biering 
(Tex.  Civ.),  23  S.  W.  624,  instance  where  loan  from  building  and  loan 
association  was  held  usurious;  Building  etc.  Assn.  v.  Logan  (Tex. 
Civ.),  33  S.  W.  1090,  Sweeney  v.  El  Paso  etc.  Loan  Assn.  (Tex.  Civ.), 

26  8.  W.  291,  both  holding  the  relations  of  member  of  building  and 
loan  associations  as  debtor  and  stockholder  are  separate  and  distinct; 
Leary  v.  People's  etc.  Saving  Bank  (Tex.  Civ.),  49  S.  W.  634,  mere 
purchase  of  building  and  loan  association  stock  for  purpose  of  obtain- 
ing loan  does  not  make  loan  usurious.  See  notes,  96  Am.  St.  Rep.  71; 
29  L.  R.  A.  125. 

81  Tex.  373-382,  16  S.  W.  1087,  JAMES  v.  JAMES. 

Party  Belying  upon  Decree  of  Divorce  is  not  Bound  to  affirmatively 
show  court's  jurisdiction. 
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Approved  in  Morgan  v.  Morgan,  1  Tex.  Civ.  320,  21  S.  W.  156,  judg- 
ment granting  divorce  in  foreign  ^ate  maj  be  collaterally  attacked 
bj  showing  want  of  jurisdiction.    See  note,  19  L.  B.  A.  518. 

FQzeign  Judgment  Shoulcl  be  Cozuitraed  as  Domestic  in  absence  of 
anything  showing  that  different  construction  is  to  be  given  it. 

Approved  in  Smith  v.  Pate  (Tex.  Civ.),  43  S.  W.  314,  following 
rule  in  construing  acts  of  administrator  acting  under  laws  of  Ten- 
nessee.    See  note,  34  Am.  St.  Bep.  435. 

Semble,  That  National  Bank  Stock  cannot  be  Transferred  by  mere 
delivery  of  certificate. 

Approved  in  Tombler  v.  Palestine  Ice  Co.,  17  Tex.  Civ.  601,  43  S. 
W.  897,  holder  of  certificate  of  stock  as  security  for  debt  is  protected 
in  his  right  though  stock  never  transferred  to  him  on  corporation's 
books. 

Judgment  in  Former  Suit  is  Oonclnsive  Only  as  to  Matters  which 
were  essential  to  be  determined  before  judgment  could  be  rendered. 

Approved  in  Linberg  v.  Finks,  7  Tex.  Civ.  397,  25  S.  W.  791,  and 
American  etc.  Land  Mortgage  Co.  v.  Macdonnell,  93  Tex.  405,  55  S. 
W.  739,  both  affirming  rule;  Williame  v.  Wiley,  96  Tex.  152,  71  S. 
W.  14,  judgment  of  appellate  court  does  not  adjudicate  question 
which  it  expressly  held  was  not  involved  in  appeal;  Norton  v.  Woch- 
ler,  31  Tex.  Civ.  524,  72  S.  W.  1026,  judgment  not  conclusive  as  to 
counterclaim  which  was  not  set  up;  Noel  v.  Clark,  25  Tex.  Civ.  144, 
60  S.  W.  360,  1  Tex.  Ct.  Bep.  520,  pleading  note,  given  for  purchase 
priee,  in  suit  to  try  title,  does  not  affect  subsequent  suit  on  note; 
Walsh  V.  Ford,  27  Tex.  Civ.  579,  66  S.  W.  857,  where  parties  and 
issoes  were  different,  the  judgment  therein  is  not  conclusive.  See 
note,  29  Am.  St.  Bep.  792. 

In  Absence  of  Proof  as  to  Laws  of  OMckasaw  Nation,  they  will  be 
presumed  to  be  same  as  those  of  Texas. 

Approved  in  Western  Union  Tel.  Co.  v.  Sloss,  45  Tex.  Civ.  156, 
100  S.  W.  355,  holding  evidence  insufficient  to  show  Arizona  law  as  to 
reeovery  of  damages  for  merely  mental  suffering  differed  from  Texas 
law;  Lassiter  v.  Bailroad  Co.,  136  N.  C.  92,  48  S.  E.  643,  semble,  as 
to  Virginia  law  concerning  actions  for  wrongful  death;  Tempel  v. 
Bodge,  89  Tex.  71,  33  S.  W.  222,  presuming  foreign  law  the  same  as 
local  in  absence  of  proof;  Hilburn  v.  Harris,  2  Tex.  Civ.  398,  21  S. 
W.  573,  presuming  Tennessee  law  the  same  as  Texas  in  absence  of 
proof;  Southern  Pac.  Co.  v.  Graham,  12  Tex.  Civ.  572,  34  S.  W.  138, 

presuming  New  Mexico  law  the  same  as  local  in  absence  of  proof; 

Caledonia  Ins.  Co.  v.  Wenar  (Tex.  Civ.),  34  S.  W.  388,  following  rule 

where  laws  of  New  York  were  under  consideration;  Southern  Pac. 

Co.  V.  Anderson,  26  Tex.  Civ.  521,  63  S.  W.   1025,  2  Tex.  Ct.  Rep. 

1014,  presuming  California  law  the  same  as  local  in  absence  of  proof; 

Kennebrew  v.  Southern  etc.  Machine  Co.,  106  Ala.  379,  17  So.  546, 

presuming  Texas  law  the  same  as  Alabama,  in  absence  of  proof.    See 

notes,  32  Am.  St.  Bep,  320;  67  L.  E.  A.  54;  21  L.  R.  A.  469,  473. 

A  Party  Claiming  Under  Parol  Gift  from  Her  Deceased  Father  is 
incompetent  to  prove  the  transaction  through  which  she  claims. 
^  Approved  in  Roscoe  v.  Walker-Smith  Co.,  98  Tex.  569,  86  S.  W. 
"29,  defendant,  interested  adversely  to  codefendant,  an  executrix,  will 
Bot  be  permitted  to  testify  to  transactions  with  decedent. 

4  Tex.  Notes— 17 
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A  Partition  of  Property  in  Contemplation  of  Separation  is  avoided 
where  the  husband  and  wife  subsequentlj  live  together  and  disregard 
such  separation. 

See  note,  83  Am.  St.  Bep.  875. 

81  Tex.  382-396,  17  8.  W.  19,  BHSSOUBI  ETC.  BY.  v.  CXTIXEBS. 
Indian  of  Civilized  Tribe  is  Person  Entitled  to  Bedress  of  Wronga 

in  state  courts. 

Approved  in  Whirlwind  v.  Von  der  Ahe,  67  Mo.  Ap.  630,  fact  that 
Indian  is  off  reservation  does  not  affect  right  of  redress  for  wrongs. 

Ballroad  Created  in  Another  State,  but  Transacting  Business  and 
having  offices  and  agents  in  Texas,  is  resident  for  purposes  of  suit. 

See  notes,  34  Am.  St.  Bep.  293;  50  L.  B.  A.  590,  594. 

Distinguished  in  Sorkin  v.  Houston  etc.  By,  (Tex.  Civ.),  53  S.  W. 
610,  allowing  nonresident  to  sue  railroad  for  matter  arising  in  another 
state. 

Actual,  Peaceable,  and  Ezcluslve  Possession  of  Property  is  prima 
facie  evidence  of  ownership  for  purposes  of  suit  for  damages. 

Approved  in  East  Dallas  v.  Barksdale,  83  Tex.  122,  18  S.  W.  331, 
Dallas  V.  Miller,  7  Tex.  506,  27  S.  W.  499,  both  reaffirming  rule;. 
Missouri  etc.  By.  v.  Starr,  22  Tex.  Civ.  357,  55  S.  W.  395,  party  may 
recover  in  action  for  damages  value  of  railroad  ties  made  from  his 
timber. 

In  Actions  of  Trespass,  Trover,  or  S^indred  Actions,  wrongdoer  can- 
not avail  himself  of  title  to  property  in  third  party  not  privy  to 
him. 

Approved  in  Northern  etc.  B.  B.  v.  Lewis,  162  U.  S.  382,  16  Sup.  Ct. 
Bep.  836,  40  L.  B.  A.  1009,  reaffirming  rule. 

Unless  Eestricted  by  Some  Positive  Law,  Bight  of  Property  inher- 
ent in  every  human  being  embraces  right  of  issuing  or  transferring  it 
at  owner's  will. 

Approved  in  Missouri  etc.  By.  v.  Pulmore  (Tex.  Civ.),  29  S.  W. 
689,  fact  that  railway  settled  with  one  party  for  grass  burned  by 
same  fire  is  not  evidence  of  negligence  regarding  the  fire. 

Where  Court  has  Charged  npon  Issue,  It  is  not  Error  to  refuse 
requested  charge  thereon  which  is  partly  objectionable. 

Approved  in  Galveston  etc.  By.  v.  Worthy  (Tex.  Civ.),  27  S.  W. 
429,  Biviere  v.  Missouri  etc.  By.  (Tex.  Civ.),  40  S.  W.  1074,  both  fol- 
lowing rule;  Burnham  v.  Logan,  88  Tex.  7,  29  S.  W.  1069,  refusal  to 
give  special  charge  asked  is  reversible  error  where  point  not  charged 
in  general  charge. 

The  Courts  have  No  Jurisdiction  of  an  Action  for  damage  to  realty 
outside  of  the  state. 

See  note,  59  L.  B.  A.  907. 

The  Fact  That  the  Fire  has  Traveled  over  considerable  space  and 
been  revived  by  a  wind  after  having  apparently  gone  out  before 
doing  the  damage,  will  not  relieve  from  liability. 

See  notes,  20  L.  B.  A.  (n.  s.)    93;  21  L.  B.  A.  261. 

81  Tez.  396-399,  26  Am.  St.  Bep.  821,  17  S.  W.  165,  8TEWABT  V. 
MOBBISON. 

Pending  Administration,  Snit  cannot  be  Brought  on  administrator's 
bond  in  another  court,  but  such  right  arises  after  approval  of  final 
account. 
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Approved  in  Yates  v.  Yates,  29  Tex.  Civ.  335,  68  S.  W.  709,  sijr. 
Tiving  wife  may  sue  for  her  share  of  community  after  partition 
without  waiting  for  close  of  administration;  Cobb  y.  Speers  (Tex. 
Cir.),  49  8.  W.  667,  legatee,  after  partition,  may  sue  on  executor's 
bond  where  he  refuses  to  pay  over  legatee's  portion. 

Bolt  upon  AdminiBtrator's  Bond  Should  be  Brongbt  in  county  where 
defendants  reside. 

Distinguished  in  Morton  v.  Morris  (Tex.  Civ.),  56  S.  W.  559,  action 
against  independent  executrix  for  minor  children's  property,  alleged 
to  have  been  wasted,  need  not  be  brought  in  county  wherein  estate 
is  being  administered. 

Sureties  are  Concluded  by  Probate  Orders  Asoertainlng  and  fixing 
amount  due  from  administrator. 

Approved  in  Lynch  v.  Munson  (Tex.  Civ.),  59  S.  W.  604,  1  Tex. 
Ct.  Rep.  634,  reaffirming  rule;  Hornung  v.  Schramm,  22  Tex.  Civ.  329, 
54  8.  W.  616,  judgment  of  probate  court  as  to  amount  of  money 
guardian  should  have  on  hand  is  conclusive  against  guardian  and 
sureties.    See  note  in  52  Am.  St.  Rep.  323. 

81  Tex.  400-404,  17  8.  W.  29,  BOGEBS  ▼.  WATSON. 
Power  to  Sell  Land  may  be  Exercised  Four  Years  After  Death  of 

party  executing  it,  where  there  has  been  no  administration  on  his 
estate. 

Approved  in  Gillaspie  v.  Murray,  27  Tex.  Civ.  582,  66  S.  W.  253, 
3  Tex.  Ct.  Rep.  716,  reaffirming  rule;  Taylor  v.  Williams,  101  Tex. 
390, 108  S.  W.  816,  where  purchaser  of  land  subject  to  trust  deed  con- 
taining power  of  sale  died,  and  independent  executor  qualified  and 
acted,  and  time  for  administration  lapsed,  trustee  could  sell;  Mott  v. 
Maris  (Tex.  Civ.),  29  S.  W.  828,  power  of  sale  under  trust  deed  is 
not  revoked  by  grantor's  death  where  after  its  execution  he  had  dis- 
posed of  his  interest  therein;  Schwab  Clothing  Co.  v.  Claunch  (Tex. 
Civ.),  29  S.  W.  922,  death  of  one^  partner  does  not  affect  power  of 
trustee  to  sell  land  under  trust  deed  by  partnership;  Nat.  Exch.  Bank 
V.  Jackson  (Tex.  Civ.),  33  S.  W.  278,  death  of  grantor  in  deed  of 
trust  merely  suspends  sale  thereunder  until  administration  commences; 
Silverman  v.  Landnim,  19  Tex.  Civ.  404,  47  S.  W.  406,  power  of  sale 
conferred  by  trust  deed  could  be  executed  after  maker's  death,  where 
no  administration  had  upon  his  estate  and  time  therefor  expired. 
See  note,  70  L.  R.  A.  143. 

Distinguished  in  Nelson  v.  Bridge,  98  Tex.  534,  86  S.  W.  10,  pro- 
vision that  administration  shall  not  be  granted  after  four  years  man- 
datory but  not  jurisdictional;  Tiboldi  v.  Palms,  97  Tex.  416,  79  S.  W. 
23,  trustee's  sale,  after  administration  closed,  ineffective  as  against 
homestead  set  apart  during  administration;  Tiboldi  v.  Palms,  34  Tex. 
Civ.  320,  78  S.  W.  727,  rule  cannot  be  extended  to  cases  where  there 
has  been  an  administration;  Texas  Loan  Agency  v.  Dingee,  33  Tex. 
Civ.  120,  75  8.  W.  868,  sale  by  trustee  pending  administration  void, 
though  power  expressly  made  not  revocable  by  death;  Swearingen  v. 
Williams,  28  Tex.  Civ.  560,  561,  67  S.  W.  1061,  1062,  rule  not  applica- 
ble where  administration  by  independent  executor  is  pending. 

Where  a  Series  of  Notes  are  Stipulated  to  Become  Due  upon  de- 
fault in  payment  of  one,  payment  of  first  note  after  such  maturity 
does  not  reinstate  others. 

ReaflSnned  in  San  Antonio  etc.  Assn.  v.  Stewart,  27  Tex.  Civ.  301, 
65  8.  W.  666,  3  Tex.  Ct.  Eep.  069. 
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A  Claim  for  Use  and  Occupation  of  Iiand  and  for  chattels  taken 
cannot  be  set  off  against  a  contract  debt. 
See  note,  21  L.  B.  A.  324. 

81  Tex.  405-406,  17  8.  W.  44,  MOBBOW  V.  ST.  LOUIS  ETO.  BY. 

In  Suit  for  Damages  Besnltlng  from  Ctonstmction  of  Sidetrack  npon 
street  adjoining  plaintiff's  land,  it  was  pro^r  to  charge  jury  to 
regard  only  injuries  or  benefits  peculiar  to  plaintiff  and  his  prop- 
erty. 

Approved  in  Parker  Co.  v.  Jackson,  5  Tex.  Civ.  39,  23  8.  W.  926, 
reaffirming  rule  in  case  where  county  road  ran  through  plaintiff's 
land. 

81  Tex.  407-414,  17  S.  W.  25,  TOBIN  CANNINO  CO.  V.  FBASEB. 

Where  Cfroaranty  is  Unconditional,  and  Absolute  Promise  to  pay, 
indulgence  of  principal  in  extending  time,  not  predicated  on  agree- 
ment, will  not  discharge  guarantor. 

Reaffirmed  in  McCormick  etc.  Mach.  Co.  v.  Millett  (Tex.  Civ.),  29 
S.  W.  81.     See  note,  31  Am.  St.  Rep.  625. 

Where  Guaranty  of  Note  is  Conditional,  Holder  is  Charged  with 
diligence  and  must  bear  loss  resulting  from  his  laches. 

Reaffirmed  in  Texas  City  Imp.  Co.  v.  Griswold  (Tex.  Civ.),  41  S. 
W.  513.     See  notes,  64  Am.  St.  Rep.  396,  399,  401. 

Assets  of  Insolvent  Corporation  is  Fund  Subject  to  Claims  of  cor- 
poration, upon  which  they  have  equitable  lien. 

See  note,  57  Am.  St.  Rep.  83. 

Corporate  Directors  cannot  Purchase  All  of  Insolvent  Corporation's 
Assets,  or  by  purchase  of  all  assets  render  incorporation  insolvent,  at 
execution  sale  to  which  he  is  not  party,  for  less  than  its  value,  with- 
out accounting  therefor. 

Approved  in  Fricker  v.  Americus  Mfg.  etc.  Co.,  124  Ga.  176,  52  S. 
£.  69,  officer  and  director  of  corporation  cannot  acquire  interest  in 
property  adverse  thereto;  Fishel  v.  Goddard,  30  Colo.  153,  69  Pac.  609, 
director  purchasing  corporate  assets  must  account  for  full  value 
thereof.     See  note,  27  Am.  St.  Rep.  772. 

81  Tex.  414-422,  16  S.  W.  1090,  BLUM  ▼.  LIGHT. 

Proceeds  of  Sale  of  Homestead  Which  is  Community  Property,  con- 
veyed to  wife  in  consideration  of  her  consent  to  sale,  are  not  subject 
to  execution. 

Reaffirmed  in  Burnham  v.  McMichael,  6  Tex.  Civ.  499,  26  S.  W. 
888,  and  Gatewood  v.  Scurlock,  2  Tex.  Civ.  100,  21  S.  W.  55. 

Distinguished  in  Kinzer  v.  Stephens,  121  Iowa,  349,  96  N.  W.  859, 
proceeds  of  homestead  sold  by  heirs  are  not  exempt. 

Conveyance  Procured  by  Husband  to  be  Made  to  Separate  Use  of 
Wife,  in  consideration  of  her  relinquishment  of  her  homestead  right, 
is  on  valuable  consideration  and  valid. 

Approved  in  Drake  v.  Davidson,  28  Tex.  Civ.  186,  187,  66  S.  W. 
890,  following  rule;  Thompson  v.  McConnell,  107  Fed.  36,  37,  husband 
may  convey  homestead  to  wife.       See  note,  69  L.  R.  A.  369. 

Offspring  of  Animals,  Separate  Property  of  Wife,  are  community 
property,  subject  to  claims  of  husband's  creditors. 

Approved  in  Schwartzman  v.  Cabell  (Tex.  Civ.),  49  S.  W.  116,  com- 
munity is  entitled  to  reimbursement  to  extent  of  improvement  placed 
by  it  on  wife's  separate  property.     See  note,  126  Am.  St.  Rep.  113. 
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XSxroneoiui  Instractioxi  will  not  Vitiate  Judgment  unless  shown  to 
have  produced  actual  or  possible  injury. 

Followed  in  Thornton  v.  Moody  (Tex.  Civ.),  24  S.  W.  332;  San 
Antonio  Gas  Co.  v.  Bobertson  (Tex.  Civ.),  55  S.  W.  347. 

The  ProceedB  of  the  Voluntary  Sale  of  a  Homestead  are  liable  to 
ezeeation. 
See  note,  69  L.  B.  A.  369. 

A  Oieditor  of  the  Husband  cannot  by  Levying  upon  the  Wife's  06ws 
obtain  a  Hen  upon  the  unborn  calves. 

Approved  in  Bryan  v.  Sturges  Nat.  Bank,  40  Tex.  Civ.  312,  90  S. 
W.  706,  undivided  profits  of  wife's  bank  stock  not  recoverable  by 
husband's  trustee  in  bankruptcy. 

81  Tflz.  422-429,  17  8.  W.  13,  FLEMZNG  ▼.  GIBONEY. 

Where  Records  of  Land  Office  Showed  That  but  One  Certificate  had 
ever  been  issued  to  "John  Giboney"  or  "John  Gibney,"  and  was  lo- 
cated on  land  claimed,  names  should  be  deemed  idem  sonans. 

Approved  in  Jester  v.  Steinor,  86  Tex.  419,  25  S.  W.  412,  where  no 
evidence  to  contrary,  similarity  of  names  is  sufficient  to  establish 
identity  of  party  to  instrument;  Western  etc.  Tel.  Co.  v.  Drake,  14 
Tex.  Civ.  602,  38  8.  W.  633;  "Simons"  and  "Symonds"  are  idem  so- 
nans.   See  notes,  27  Am.  St.  Bep.  786;  100  Am.  St.  Bep.  346. 

81  Tex.  430-436, 16  8.  W.  1102,  ABEBNATHY  V.  STONE. 

Conveyance  of  Land  by  Metes  and  Bounds  to  "heirs  and  assigns 
forever,"  and  binding  "heirs  and  assigns  forever,"  held  to  be  abso- 
lute deed  and  not  mere  quitclaim. 

Approved  in  Greer  v.  Willis  (Tex.  Civ.),  81  S.  W.  1187,  Laughlin 
V.  Tips,  8  Tex.  Civ,  652,  28  S.  W.  552,  and  Stanley  v.  Hamilton  (Tex. 
Civ.),  33  8.  W.  602,  all  following  rule;  Wynne  v.  Ward,  41  Tex.  Civ. 
235,  91  S.  W.  238,  where  whole  deed  discloses  sale  of  land,  as  dis- 
tinguished from  mere  claim,  grantee  may  be  bona  fide  purchaser; 
Tutt  V.  Morgan,  18  Tex.  Civ.  631,  46  S.  W.  123,  indorsement  on  back 
of  conveyance,  signed  and  witnessed,  purporting  transfer  of  "within 
bond,"  is  sufficient  in  connection  with  delivery  of  conveyance  to  trans- 
fer title.    See  note,  28  Am.  St.  Bep.  122. 

Where  Certificate  Transferred  was  Floated  and  Belocated  on  oth^r 
lands,  effect  of  conveyance  held  under  circumstances  to  transfer  title 
to  portion  of  certificate. 

ReaflSnned  in  Jones  v.  Lee,  86  Tex.  37,  41,  22  S.  W.  392,  394. 
Approved  in  Watts  v.  Bruce,  31  Tex.  Civ.  351,  72  S.  W.  260,  land 
Klip,  when  located  and  land  surveyed,  becomes  merged  in  land. 

Where  Certificate  is  Transferred  Before  Location,  and  patent  is 
issued  in  name  of  original  grantee,  assignee  obtains  only  equitable 
title  and  legal,  although  inferior  to  equitable,  rests  in  such  original 
gnintee. 

Approved  in  Culmell  v.  Bnrroum,  13  Tex.  Civ.  461,  35  S.  W.  943; 
Massenburg  v.  DeniFon,  71  Fed.  624,  both  reaffirming  rule;  Lindsay 
y.  Freeman,  83  Tex.  267,  18  S.  W.  731,  heirs  are  estopped  from  deny- 
"g  their  deed  for  want  of  title  where  they  subsequently  acquired  it; 
Harris  v.  Shafer  (Tex.  Civ.),  21  S.  W.  114,  legal  estate  vests  in  pat- 
entee; Ledbetter  v.  Higbee,  13  Tex.  Civ.  271,  35  S.  W.  802,  transfer 
of  certificate  after  location  passes  to  grantee  legal  title  upon  issuance 
of  patent;  Meyer  v.  Hale  (Tex.  Civ.),  23  S.  W.  992,  arguendo. 
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Difttingulshed  in  Barronm  y.  Culmell,  90  Tez.  95,  96,  37  S.  W.  313, 
314,  approving  conclusions  but  questioning  reasoning;  Miller  v.  Gist, 
91  Tex.  339,  43  S.  W.  264,  where  certificate  located  and  transfer  con- 
tained full  covenant  of  warranty;  Flash  v.  Herndon  (Tex.  Civ.), 
44  S.  W.  609,  holding,  where  conveyance  contains  warranty  of  title, 
title  vests  in  assignee  by  estoppel. 

Explained  in  League  v.  Henecke  (Tex.  Civ.),  27  S.  W.  1049,  legal 
title  is  in  patentee,  but  where  he  has  previously  sold  the  land,  he  is 
estopped  from  asserting  the  legal  title. 

Location  of  Certificate  by  Original  Qrantee  Wlthont  OonMnt  or 
knowledge  amounts  to  repudiation  of  trust  by  such  original  grantee, 
and  limitation  begins  from  that  time  in  absence  of  legal  excuse. 

Approved  in  Galbraith  v.  Howard,  11  Tex.  Civ.  240,  32  S.  W.  807, 
reaffirming  rule;  Culmell  v.  Burroum,  13  Tex.  Civ.  463,  35  8.  W.  944, 
where  certificate  sold  before  location,  subsequent  taking  of  patent  in 
his  own  name  by  vendor  is  not  act  hostile  to  purchaser. 

81  Tex.  43&-450,  17  8.  W.  75,  ALTGELT  ▼.  SAN  ANTONIO. 

Wliile  City's  Contract  With  Waterworks  Company  may  be  Illegal, 
so  long  as  it  is  recognized  by  city  through  proper  authorities  it  can- 
not be  vacated  at  suit  of  taxpayer. 

Reaffirmed  in  Waco  Water  etc.  Co.  v.  Waco  (Tex.  Civ.),  27  S.  W. 
676.  Approved  in  Scott  v.  City  of  Laporte,  162  Ind.  59,  69  N.  E.  678, 
holding  illegal  contract  binding  city  to  take  specified  amount  of  water 
at  specified  rate.     See  note,  61  L.  R.  A.  76. 

Distinguished  in  Thaison  v.  Sanchez,  13  Tex.  Civ.  76,  35  S.  W.  479, 
holding  rule  not  applicable  under  facts  of  case. 

Taxpayer  may  Maintain  Suit  Under  Proper  Averments  showing  in- 
jury to  himself  as  result  of  city's  illegal  and  unauthorized  contract. 

Approved  in  Nalle  v.  Austin  (Tex.  Civ.),  21  S.  W.  378,  taxpayer 
may  maintain  suit  to  enjoin  issuance  of  illegal  bonds  or  collection  of 
taxes  in  furtherance  thereof. 

City  cannot  Exempt  Waterworks  Company's  Property  from  taxa- 
tion. 

Approved  in  Tampa  v.  Kaunitz,  39  Fla.  699,  63  Am.  St.  Rep.  207, 
23  So.  420,  assessment  is  not  void  where  property  omitted  under 
belief  that  it  was  exempt.  See  notes,  61  L.  B.  A.  67;  60  L.  B.  A. 
853;  15  L.  R.  A.  861. 

In  Suit  by  Taxpayer  Based  npon  Unlawful  Assessment^  amount  of 
injury  resulting  from  such  assessment  must  be  averred. 

Approved  in  Wood  v.  Victoria,  18  Tex.  Civ.  580,  46  S.  W.  288,  Dal- 
las Elec.  Co.  V.  Dallas,  23  Tex.  Civ.  328,  58  S.  W.  156,  both  reaffirm- 
ing rule;  Barbee  v.  Dallas,  26  Tex.  Civ.  573,  64  S.  W.  1019,  3  Tex. 
Ct.  Bep.  257,  confirming  tax  on  personal  property  not  exempt  by 
statute. 

A  Contract  by  a  City  Qlvlng  a  Monopoly  for  water  supply  is 
illegal. 

See  note,  61  L.  B.  A.  82,  485. 

Miscellaneous. — Cited  in  Cady  v.  City  of  San  Bernardino  etc.  Co., 
153  Cal.  28,  94  Pac.  243,  common  council  in  advertising  for  bids 
for  electric  lighting  need  not  specify  number  of  lights. 

81  Tex.  451-452,  19  8.  W.  304,  PALMEB  ▼.  BENNETT. 

Pre>emptioner  may  Sell  His  Claim  Before  Completion  of  three 
years'  occupancy,  subject  to  vendor's  lien. 
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Approved  in  Kinsey  v.  Sasse,  3  Tex.  Civ.  218,  22  S.  W.  128,  Rose 
V.  Taylor,  17  Tex.  Civ.  540,  43  S.  W.  287,  and  Wise  Co.  Coal  Co.  v. 
Phillips,  21  Tex.  Civ.  295,  51  S.  W.  332,  all  reaffirming  rule. 

81  Tez.  452-458,  26  Am.  St.  Bep.  824,  17  &  W.  79,  GBEEN  ▼.  HUGO. 

Ageat  cannot  Convey,  Directly  or  Indirectly,  to  Himself;  convey- 
ance to  his  wife  creates  in  him  direct  interest  at  least  in  income. 

Approved  in  Hampton  v.  Hampton,  9  Tex.  Civ.  503,  29  8.  W.  425, 
arguendo. 

One  Claiming  Under  Contract  Executed  by  Agent  is  Bound  to  know 
extent  of  agent's  authority,  unless  he  has  been  held  out  as  having 
powers  not  in  fact  conferred. 

Approved  in  Cole  v.  Grigsby  (Tex.  Civ.),  35  S.  W.  685,  where  patent 
is  issued  in  name  of  husband  after  his  death,  and  certificate  shows 
that  land  is  community,  one  holding  under  partition  deed  of  hus- 
band's estate  cannot  invoke  three  years'  limitations  against  wife's 
heirs. 

Pretended  Conveyance  by  Agent  Lacking  Autbority  is  not  such 
color  of  title  as  will  bar  recovery  under  three  year  statute  of  limita- 
tions. 

Approved  in  Besson  v.  Bichards,  24  Tex.  Civ.  68,  58  S.  W.  614,  and 
Schleicher  v.  Gatlin,  85  Tex.  275,  20  S.  W.  122,  void  instrument  will 
not  support  color  of  title  under  three  years'  limitation.  See  note,  88 
Am.  St.  Bep.  717. 

81  Tex.  458-461,  17  S.  W.  32,  SELLEBS  V.  TEXAS  ETC.  BY. 

Only  Easements  "Wbidi  may  be  Implied  Beyond  Strict  Necessity 
are  those  which  are  apparent  and  continuous,  "apparent"  being 
used  in  sense  of  obvious. 

Approved  in  Kruegel  v.  Nitschman,  15  Tex.  Civ.  642,  40  S.  W.  69, 
right  of  way  over  land  impliedly  granted  where  it  is  necessary  to 
enjoyment  of  land.  See  notes,  8  L.  B.  A.  (n.  s.)  342;  59  L.  B.  A. 
868;  49  L.  B.  A.  417;  20  L.  B.  A.  637. 

81  Tez.  461-466,  16  &  W.  986,  SMITH  ▼.  STEVENS. 

Wbere  Notes  are  Usurious,  No  Agreement  to  Contrary  can  prevent 
law  from  applying  payments  to  principal. 

Approved  in  Ledbetter  v.  First  Nat.  Bank  (Tex.  Civ.),  31  S.  W. 
840,  payee  cannot  recover  on  note  given  in  whole  or  in  part  for 
usurious  interest  on  loan. 

Where  Usurious  Interest  Paid  is  Pleaded  as  Counterclaim  in  suit 
on  notes,  recovery  should  be  for  excess  above  legal  interest. 

Approved  in  International  etc.  Loan  Assn.  v.  Biering  (Tex.  Civ.), 
23  S.  W.  625,  following  rule;  Henry  v.  Sansom,  2  Tex.  Civ.  154,  21 
S.  W.  72,  where  usury  not  pleaded  in  action  it  cannot  afterward 
form  basis  of  action;  Garza  v.  Sullivan,  10  Tex.  Civ.  190,  30  S.  W. 
240,  defining  usury. 

81  Tez.  471-474,  26  Am.  St.  Bep.  828,  17  S.  W.  39,  SCHEBFF  ▼. 
MESSOUBI  ETC.  BY. 

When  Gtoneral  Demurrer  to  Petition  is  Sustained,  and  plaintiff  de- 
clines to  amend,  final  judgment  rendered  against  him  precludes 
recovery  for  same  cause. 

Beaffirmed  in  Carpenter  v.  Landry,  45  Tex.  Civ.  507,  101  S.  W.  278; 
Goldtree  v.  Spreckels,  135  Cal.  672,  67  Pac.  1093;  Jackson  v.  Finlay 
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(Tex.  Civ.),  40  8.  W.  428.  See  notes,  38  Am.  St.  Eep.  671;  59  Am.  St. 
Bep.  152;  124  Am.  St.  Bep.  316. 

Judgment  to  be  Bes  AdjQdicata  must  be  Definitive  Judgment  of 
condemnation  or  dismissal  upon  merits;  voluntaiy  dismissal  hy  plain- 
tiff is  not  SQch  judgment. 

Approved  in  Kopf  v.  Huckins,  11  Tex.  Civ.  88,  32  S.  W.  42,  re- 
affirming rule;  Worst  v.  Sgitcovich  ^Tex.  Civ.),  46  S.  W.  73,  judgment 
is  not  bar  where  it  appears  therefrom  that  case  was  not  determined 
on  its  merits.    See  note,  31  Am.  St.  Bep.  274. 

81  Tex.  474-479, 17  8.  W.  124,  FOBT  WOBTH  ETC.  BY.  ▼.  MEA8I£a 

In  Suit  by  Parents  for  Injury  of  Child  of  Tender  Years  hy  railway 
turntable  in  public  place,  testimony  of  child  that  he  had  been  in- 
jured more  that  year  before  and  sued  company,  and  record  in  such 
suit,  are  admissible  upon  question  of  notice. 

Approved  in  Gulf  etc.  By.  v.  Bowland,  82  Tex.  170,  18  S.  W.  97, 
negligence  must  be  proved  by  circumstances  of  identical  case  under 
investigation. 

Distinguished  in  CLeary  v.  Brooks  Elevator  Co.,  7  N.  D.  561,  75 
N.  W.  920,  41  L.  B.  A.  677,  holding  child  liable  for  its  own  torts. 

In  Suit  by  Parents  for  Injury  of  Child  of  Tender  Years,  jury 
should  consider  extent  to  which  earning  capacity  has  been  impaired, 
and  also  that  child  was  obedient  an4  healthy. 

Beaffirmed  in  Missouri  etc.  By.  v.  Edwards  (Tex.  Civ.),  32  S.  W. 
817;  San  Antonio  Traction  Co.  v.  White  (Tex.  Civ.),  60  S.  W.  324, 
1  Tex.  Ct.  Bep.  444. 

In  Suit  for  Injury  of  Child  of  Undeveloped  Faculties,  assessment 
of  damages  upon  facts  proved  should  be  left  to  jury,  as  men  of 
knowledge  and  experience  in  matters  of  common  observation. 

Approved  in  Austin  etc.  By.  v.  Cullen  (Tex.  Civ.),  29  S.  W.  257, 
reaffirming  rule;  Taylor  etc.  By.  v.  Warner  (Tex.  Civ.),  31  S.  W.  67, 
sustaining  five  thousand  dollar  verdict  for  death  of  bright,  healthy, 
and  industrious  seven  year  old  boy;  Gulf  etc.  By.  v.  Younger  (Tex. 
Civ.),  40  S.  W.  425,  Missouri  etc.  By.  v.  Vance  (Tex.  Civ.),  41  S.  W. 
170,  both  applying  rule  to  ascertainment  of  damages  in  suit  by  hus- 
band for  injuries  to  wife.     See  note,  97  Am.  St.  Bep.  105. 

Charge  Should  not  Submit  to  Jury  Matters  not  Within  Scope  of 
pleadings;  e.  g.,  item  of  lost  time  in  suit  for  damages,  where  there 
was  no  allegation  thereof. 

Beaffirmed  in  Western  Union  Tel.  Co.  v.  Drake  (Tex.  Civ.),  29 
S.  W.  920;  Lasker  etc.  Assn.  v.  Hatcher  (Tex.  Civ.),  28  S.  W.  405; 
Gulf  etc.  By.  v.  Sparger,  11  Tex.  Civ.  83,  32  S.  W.  50;  Texas  etc. 
By.  V.  Durrett,  24  Tex.  Civ.  105,  58  S.  W.  188;  Muth  v.  St.  Louie 
etc.  By.,  87  Mo.  Ap.  434.  Approved  in  Muth  v.  St.  Louis  etc.  By. 
Co.,  87  Mo.  Ap.  434,  damages  not  recoverable  for  loss  of  memory  in 
absence  of  special  pleading. 

Where  Verdict  Allows  Damages  for  Items  not  Claimed,  upon  re- 
mittitur of  such  amount  as  ascertained  from  items  claimed,  judg- 
ment will  be  affirmed. 

Approved  in  New  York  etc.  Ins.  Co.  v.  Herbert,  48  Tex.  Civ.  97, 
98,  106  S.  W.  422,  and  ¥t.  Worth  etc.  By.  v.  Viney  (Tex.  Civ.),  30  8. 
W.  253,  both  following  rule;  St.  Louis  etc.  By.  v.  Turner,  1  Tex.  Civ. 
633,  20  S.  W.  1012,  reforming  judgment  and  awarding  damages  in 
conformity  with  pleadings. 
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Miscellaneous. — Cited  in  Wheeling  &  Lake  Erie  R.  R.  Co.  v.  Harvey, 
77  Ohio,  244,  122  Am.  St.  Rep.  503,  83  N.  E.  69,  19  L.  R.  A.  (n.  s.) 
1136,  as  ease  whero  the  turntable  doctrine  is  applied. 

81  Tex.  479-487,  17  &  W.  133,  aALVESTON  ETC.  RY.  v.  SMITH. 

In  Suit  Against  Bailroad  Oompany  Defendant's  Corporate  Capacity 
should  be  alleged. 

Approved  in  Underwood  v.  First  Nat.  Bk.  (Tex.  Civ.),  62  S.  W. 
943,  2  Tex.  Ct.  Rep.  572,  affidavit  for  writ  of  garnishment  against 
eorporation  failing  to  allege  corporate  capacity  is  fatally  defective. 

In  Suit  for  Destruction  of  Baggage  by  Fire,  Court  properly  refused 
to  charge  that  carrier  was  not  liable  as  warehouseman  for  negligence 
of  employees  not  in  line  of  duty. 

Approved  in  Galveston  etc.  Ry.  v.  Smith  (Tex.  Civ.),  24  S.  W.  671, 
on  subsequent  appeal. 

Carrier  is  Bound  to  liave  Passenger's  Baggage  Ready  for  delivery 
at  usual  place,  until  owner,  exercising  due  diligence,  can  call  for  it; 
and  if  passenger  does  not  so  call,  carrier  must  place  it  in  baggage- 
room,  thereby  assuming  only  warehouseman's  liability. 

Reaffirmed  in  Indiana  etc.  R.  R.  v.  Zilly,  20  Ind.  Ap.  575,  51  N. 
E.  143.  Approved  in  St.  Louis  etc.  Co.  v.  Akers  (Tex.  Civ.), 
73  S.  W.  849,  where  goods  not  demanded  by  consignee  immediately 
upon  their  arrival,  carrier  liable  only  as  warehouseman;  St.  Louis 
etc.  Ry.  Co.  v.  Terrell  (Tex.  Civ.)  72  S.  W.  430,  where  train  arrived 
at  9  A.  M.  and  baggage  was  stolen  during  night,  carrier's  liability 
▼as  that  of  warehouseman.  See  notes,  30  Am.  St.  Rep.  906;  3  L. 
B.  A.  (n.  8.)  184;  36  L.  R.  A.  782, 

A  Party  is  not  Liable  for  a  Libelous  Interrogatory  propounded  by 
his  attorney  in  a  deposition. 
.     Approved  in  Taylor  v.  Huff,  130  N.  C.  596,  41  S.  E.  874,  abusive 
language  of  attorney  is  not  evidence  of  malice  in  action  for  mali- 
cious prosecution. 

Miscellaneous. — Galveston  etc.  Ry.  v.  Smith,  9  Tex.  Civ.  452,  29 
8.  W.  186,  referring  to  former  appeal  for  facts. 

81  Tex.  487-494,  17  S.  W.  35,  AETNA  LIFE  INS.  CO.  ▼.  HANNA. 

Appearance  by  Nonresident  Corporation  to  Attack  sufficiency  of 
service  upon  agent,  followed  by  plea  to  merits  at  next  term,  is  such 
•ppearance  as  will  give  jurisdiction. 

Approved  in  Lucas  v.  Patton,  49  Tex.  Civ.  70,  107  8.  W.  1147, 
Lands  v.  Mercantile  etc,  Co.,  10  Tex.  Civ.  586,  31  S.  W.  57,  Evans  v 
Breneman  (Tex.  Civ.),  46  S.  W.  81,  all  following  rule;  Westinghouse 
Electric  etc.  Co.  v.  Troell,  30  Tex.  Civ.  203,  70  S.  W.  325,  foreign 
wrporation's  appearance  to  object  to  jurisdiction  operates  as  appear- 
ance at  next  term;  Fairbanks  v.  Blum,  2  Tex.  Civ.  481,  21  S.  W, 
1010,  filing  of  answer  by  foreign  corporation  is  sufficient  appearance. 

Distinguished  in  Mexican  etc.  Ry.  v.  Pinkney,  149  U.  S.  205,  13  Sup. 
Ct  Bep.  864,  37  L.  703,  and  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  208, 
13  Sap.  Ct.  Bep.  46,  36  L.  945,  statute  of  state  making  appearance  in 
oehalf  of  defendant  limited  to  purpose  of  objecting  to  jurisdiction  of 
conrt,  a  waiver  of  immunity  from  jurisdiction  by  reason  of  nonresi- 
"fi^ce  is  not  applicable  to  actions  in  circuit  court  of  United  States. 

^dence  That  Insurer's  Agent  Knew  of  Insured's  Habits  of  intoxica- 
tion at  time  he  collected  premiums  is  admissible  upon  question  of 
^J^iver  of  forfeiture  clause. 
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Approved  in  Sun  Life  Ins.  Co.  v.  Phillips  (Tex.  Civ.),  70  S.  W.  605, 
applying  rule  where  agent  knew  falsity  of  answers  in  application; 
Northwestern  etc.  Ins.  Co.  v.  Freeman,  19  Tex.  Civ.  634,  47  8.  W.  1027, 
and  Supreme  Lodge  etc.  Assn.  v.  Turner,  19  Tex.  Civ.  354,  47  S.  W.  49, 
supreme  lodge  is  estopped  from  denying  subordinate  was  in  good  stand- 
ing at  time  of  a  member's  death  where  assessments  were  received  after 
cause  of  forfeiture. 

81  Tex.  494-^02,  17  8.  W.  57,  GALVESTON  WHABF  CO.  ▼.  OT7LF 
ETC.  BY. 

Findings  upon  Immaterial  Issnes  not  Presented  by  Pleadings  are  not 
ground  for  reversal  if  result  is  not  affected. 

Approved  in  Missouri  etc.  By.  v.  Batsell  (Tex.  Civ.),  34  8.  W.  1048, 
where  judgment  is  justified  by  the  facts  proved,  it  is  not  ground  for 
reversal  that  trial  court  erroneously  found  certain  act  negligent  per  se. 

Fact  That  Company  may  Lose  Valuable  Trade  acquired  by  unauthor- 
ized extension  of  tracks  gives  no  right  to  maintain  them  or  right  to 
compensation  for  removal. 

See  note,  29  Am.  St.  Rep.  690. 

A  Bailroad  Having  Autbority  to  Constmct  Its  Tracks  on  a  certain 
street  could  not  build  tracks  and  switches  so  as  to  exclude  another  rail- 
road from  the  same  street. 

Approved  in  Texarkana  etc.  By.  Co.  v.  Texas  etc.  R.  Co.,  28  Tex.  Civ. 
555,  67  S.  W.  527,  city  council  could  not  authorize  one  railroad  to  use 
the  tracks  of  another. 

81  Tex.  503-605,  17  S.  W.  47,  IKTEBNATIONAL  ETC.  BY.  ▼.  SIM- 
COCK. 

In  Suit  for  Injuries,  Loss  of  Time  cannot  be  Submitted  as  element  of 
damages  where  there  is  no  evidence  as  to  such  loss. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Johnson,  38  Tex.  Civ.  323,  85 
S.  W.  477,  Texas  etc.  By.  v.  Bigham  (Tex.  Civ.),  30  S.  W.  255,  Houston 
etc.  By.  V.  Bichards,  20  Tex.  Civ.  205.  49  8.  W.  689,  International  etc. 
B.  B.  V.  Branch  (Tex.  Civ.),  56  S.  W.  542,  and  Slaughter  v.  Metro- 
politan etc.  By.,  116  Mo.  275,  23  S.  W.  762,  all  reaffirming  rule;  North- 
ern Texas  Traction  Co.  v.  Jamison,  38  Tex.  Civ.  57,  85  S.  W.  306, 
plaintiff  could  not  recover  for  necessary  medicines  in  absence  of  plead- 
ing and  proof;  Galveston  etc.  By.  v.  Waldo  (Tex.  Civ.),  26  S.  W.  1006, 
applying  rule  in  personal  injury  suit  to  charge  on  matter  which  was 
not  sustained  by  evidence. 

Even  Where  Law  Implies  Damages  as  Result  of  Wrongful  Act>  proof 
is  necessary  to  show  extent  and  amount. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Acker,  44  Tex.  Civ.  563,  99  S. 
W.  122,  Texas  etc.  By.  v.  McDowell,.  7  Tex.  Civ.  342,  27  S.  W.  177, 
Davis  V.  Texas  etc.  By.  (Tex.  Civ.),  42  S.  W.  1008,  Houston  etc.  By.  v. 
Ney  (Tex.  Civ.),  58  S.  W.  43,  all  reaffirming  rule;  City  of  Van  Alstyne 
V.  Morrison,  33  Tex.  Civ.  674,  77  S.  W.  658,  plaintiflf  must  show  value 
of  water  of  which  he  was  deprived  for  unexpired  term  of  contract; 
Houston  etc.  B.  B.  v.  Kimbell  (Tex.  Civ.),  43  S.  W.  1051,  in  personal 
injury  suit  where  there  is  no  evid-ence  of  expenses  for  medicine  or 
medical  attention,  it  is  error  to  submit  the  question;  Houston  etc.  R.  R. 
V.  Bird  (Tex.  Civ.),  48  S.  W.  756,  plaintiflf  need  not  prove  amount,  but 
must  prove  facts  from  which  jury  can  ascertain  amount;  Galveston 
etc.  By.  V.  Thornsberry  (Tex.),  17  S.  W.  524,  reversing  where  no  proof 
as  to  such  items. 
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81  Tex.  505-511,  26  Am.  St.  Bep.  831,  17  S.  W.  52,  FBOST  ▼.  ERATH 
CATTLE  CO. 

Powers  of  Attorney  Should  be  Strictly  Construed;  authority  dele- 
gated is  limited  to  meaning  of  terma  in  which  it  is  expressed. 

Approved  in  Smith  v.  Powell,  5  Tox.  Civ.  380,  23  S.  W.  1111,  and 
Morton  v.  Morris,  27  Tex.  Civ.  267,,  66  S.  W.  96,  3  Tex.  Ct.  Rep.  722, 
reaffirming  rule;  Mexican  Nat.  Coal  etc.  Co.  v.  Frank,  154  Fed.  231, 
power  of  attorney  limited  by  letter  inclosing  it;  Collins  v.  Durward,  4 
Tex.  Civ.  341,  23  S.  W.  562,  power  to  sell  certificate  will  not  authorize 
»Ie  of  land  upon  which  certificate  was  subsequently  located;  Folts  v. 
PerguBon  (Tex.  Civ.),  24  S.  W.  659,  instance  of  power  not  sufficient  to 
convey  land  in  satisfaction  of  judgment  to  which  grantor  was  not  a 
party;  Cason  v.  Laney  (Tex.  Civ.),  27  S.  W.  421,  instance  of  power  of 
attorney  held  not  to  authorize  payment  of  antecedent  community  debt; 
Wynne  v.  Parke  (Tex.  Civ.),  30  8.  W.  55,  instance  of  power  of  at- 
torney from  widow  held  not  authorizing  sale  of  her  community  in- 
terests in  her  husband's  lands;  Connor  v.  Parsons  (Tex.  Civ.),  30  S.  W. 
85,  power  to  bring  suit  for,  settle  up,  compromise,  release,  obtain  or 
recover  interest  belonging  to  and  owned  by  certain  party  does  not 
authorize  sale  and  conveyance.  See  notes,  43  Am.  St.  Bep.  825;  45  Am. 
St.  Rep.  297;  104  Am.  St.  Rep.  982. 

General  Words  in  Power  of  Attorney  Should  be  Limited  to  specific 
acts  authorized. 

Approved  in  Miller  v.  Sullivan,  14  Tex.  Civ.  128,  33  S.  W.  701, 
authority  to  contract  for  "grading"  railroad  authorized  attorney  to 
contract  for  necessary  "clearing  and  grubbing."  See  note,  40  Am.  St. 
Bep.  314. 

Power  to  Execute  Deeds  for  Sale  of  Land  cannot  Authorize  Deeds 

ia  discharge  of  adverse  claims. 

Approved  in  Morton  v.  Morris,  27  Tex.  Civ.  268,  66  S.  W.  97,  3  Tex. 
Ct.  Rep.  723,  following  rule;  Kent  v.  Cecil  (Tex.  Civ.),  25  S.  W.  715, 
instance  of  power  of  attorney  held  not  to  authorize  conveyance  in  final 
settlement  of  land  trade.    See  note,  4  L.  R.  A.  (n.  s.)  846. 

Ozdssion  of  Certificate  of  Acknowledgment  to  Show  that  grantors 
were  known  to  officer  or  proved  upon  oath  of  another  to  be  persons 
executing  instrument  is  fatal  defect. 

Approved  in  Beitel  v.  Wagner,  11  Tex.  Civ.  367,  32  S.  W.  367,  Hurst 
▼.Pinley,  22  Tex.  Civ.  607,  55  S.  W.  389,  both  reaffirming  rule;  Palmer 
▼.  Texas  etc.  Lumber  Co.,  3  Tex.  Civ.  472,  23  S.  W.  39,  conveyance  by 
attorney  in  fact  under  naked  power  to  sell  is  void  where  consideration 
inures  to  himself  alone.    See  note,  108  Am.  St.  Rep.  556. 

Latent  Defect  in  Description  of  Land  Conveyed  may  be  Aided  by 
extraneous  evidence  as  to  identity  of  land. 
See  note,  50  Am.  St.  Rep.  750. 

81  Tei.  511-^517,  17  S.  W.  50,  CHAMBERLAIN  v.  PYBAS. 

Jurisdiction  of  Notary  Public  may  be  Sufficiently  Shown  by  certifi- 
cate without  copying  seal  in  record. 

Approved  in  Caudle  v.  Williams  (Tex.  Civ.),  51  S.  W.  562,  eighteen 
years  after  record  of  instrument  required  to  be  attested  by  seal  before 
recordation,  seal  will  be  presumed. 

Where  One  Enters  Tract  Under  Deed  to  Whole  and  Allows  His  Sons 
to  occupy  part,  their  payment  of  taxes  inures  to  his  benefit  and  per- 
fects his  title  under  statute  of  limitations. 
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Approved  in  Davidson  v.  Wallingford  (Tex.  Civ.),  30  S.  W.  290, 
following  rule;  Mariposa  Land  etc.  Co.  v.  Silliman  (Tex.  Civ.),  27  S. 
W.  773,  payment  of  taxes  by  third  person  for  claimant  by  adverse  pos- 
session is  payment  by  snch  claimant. 

Surveyor's  Testimony  as  to  Declarations  of  His  Employer  laying 
claim  to  land  is  mere  hearsay,  and  cannot  raise  issue  of  ownership. 

Approved  in  Davidson  v.  Wallingford  (Tex.  Civ.),  30  S.  W.  288,  wife 
cannot  testify  to  statements  of  deceased  husband  regarding  transfer  to 
him  of  land  certificates  in  his  possession. 

Leaf  from  Family  Bible  Introduced  in  Evidence  Wifh  Depositions 
cannot  be  taken  alone  into  jury-rooms. 

See  note,  41  L.  B.  A.  456. 

Distinguished  in  Frugia  v.  Trueheart,  48  Tex.  Civ.  524,  106  8.  W. 
740,  whore  abstract  of  title  is  introduced  in  evidence  independently 
of  attached  deposition  of  county  clerk  which  is  also  in  evidence,  ab- 
stract may  be  taken  by  jury  on  retirement;  Davis  v.  Missouri  etc. 
Ry.,  17  Tex.  Civ.  202,  43  8.  W.  46,  permitting  jury  to  take  certain 
documents  proven  by,  but  not  attached  to,  deposition;  Wardlow  v. 
Harmon  (Tex.  Civ.),  45  8.  W.  829,  allowing  jury  to  take,  when  re- 
tiring, surveyor's  report  and  map  which  had  been  referred  to  by  sur- 
veyor and  other  witnesses  and  admitted  in  evidence. 

Instance  Where  Judgment  of  Trial  Oourt  Regarding  Ownership  of 
land  was  affirmed  as  to  part  of  the  land  in  controversy  and  reversed 
as  to  another  part. 

Approved  in  Mexia  v.  Lewis,  12  Tex.  Civ.  105,  84  8.  W.  159,  fol- 
lowing rule;  House  v.  Reavis  (Tex.  Civ.),  34  8,  W.  647,  finding  of 
trial  court  regarding  transfer  of  a  land  certificate  will  not  be  dis- 
turbed. 

81  Tex.  517-523,  17  S.  W.  47,  GALVESTON  ETC.  BY.  v.  ARISPE. 

In  Suit  Against  Railroad  for  Damages  for  Death  of  Employee^ 
where  court  charged  jury  to  find  for  plaintiff  if  death  was  caused  by 
defendant's  gross  negligence,  omission  to  define  gross  negligence  is 
not  error  where  no  charge  was  requested. 

Approved  in  Galveston  etc.  Ry.  v.  Waldo   (Tex.  Civ.),  26  8.  W. 

1005,  following  rule;  8t.  Louis  etc.  By.  Co.  v.  Cunningham,  48  Tex. 
Civ.  5,  106  S.  W.  409,  construing  instruction  in  action  against 
railroad  for  injuries  to  one  while  assisting  passenger  on  to  train; 
Texas  etc.  Ry.  v.  Gay,  86  Tex.  609,  26  8.  W.  615,  25  L.  R.  A.  52, 
where  charge  correct  so  far  as  it  applies  to  facts,  omission  to  state 
law  applicable  to  issue  raised  is  not  reversible  error,  unless  proper 
instruction  asked;  Galveston  etc.  Ry.  v.  Henning  (Tex.  Civ.),  39 
8.  W.  304,  where  charge  is  correct  as  far  as  it  goes,  if  appellant  de- 
sired charge  defining  what  would  be  proper  signal,  ho  should  re- 
quest it. 

In  Suit  Against  Railroad  for  Damages  for  Death  of  Employee,  it  is 
error  to  charge  jury  to  find  for  plaintiffs  if  death  was  result  of  super- 
intendent's unfitness,  if  there  was  no  evidence  of  unfitness. 

Approved  in  Galveston  etc.  Ry.  v.  Waldo   (Tex.  Civ.),  26  8.  W. 

1006,  in  absence  of  proof  of  negligence  regarding  trackwalker,  it  is 
error  to  call  matter  to  attention  of  jury;  International  etc.  Ry.  v. 
Hall,  12  Tex.  Civ.  17,  33  8.  W.  128,  negligence  must  be  proven. 

Railroad  Employee  has  Right  to  Assume  That  Company  will  use 
diligence  in  providing  fit  and  competent  servants. 
See  note,  31  Am.  St.  Rep.  349. 
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In  Salt  for  Damages  for  Death,  Life  Expectation  Table  is  not 
admissible  in  evidence  unless  standard  work,  or  shown  to  be  correct. 

Approved  in  Missouri  etc.  By.  v.  Bansom,  15  Tex.  Civ.  692,  41  S. 
W.  827,  admitting  mortuary  tables  where  proven  to  be  standard  tables 
of  general  use.     See  note,  40  L.  B.  A.  554. 

Where  Ck)iistnictiO]i  Hand  is  Being  Carried  to  work  on  train,  rela- 
tion of  master  and  servant  exists. 

See  note,  12  L.  B.  A.  (n.  s.)  857. 

Laborer  on  Constmction  Train  is  Fellow-seryant  of  conductor  and 
engineer  of  passenger  train. 

See  note,  18  L.  B.  A.  825. 

Miscellaneous. — Galveston  etc.  By.  v.  Arispe,  5  Tex.  Civ.  617,  23 
8.  W.  930,  referring  historically  to  former  appeal. 

81  Tex.  524-529,  17  S.  W.  80,  BOHNT  ▼.  PETTY. 

While  Becognition  of  Boundary  Line  Between  Adjoining  Owners  is 
of  weight  in  determining  true  boundary,  facts  of  each  case  must  de- 
termine whether  there  has  been  sufficient  lapse  of  time  and  acqui- 
escence to  constitute  estoppel. 

Reaffirmed  in  Vogt  v.  Geyer  (Tex.  Civ.),  48  S.  W.  1103;  Wiley  v. 
lindley  (Tex.  Civ.),  56  S.  W.  1002. 

81  Tex.  530-^52,  17  S.  W.  60,  STATE  V.  FABMEBS'  LOAN  ETC.  OO. 

Plaintiff's  Dismissal  of  Suit  After  Intervention  has  Been  Filed  can- 
not prejudice  rights  of  intervener. 

Approved  in  Long  v.  Behan,  19  Tex.  Civ.  330,  48  S.  W.  557,  reaffirm- 
ing rule;  Lauchheimer  v.  Coop,  99  Tex.  390,  89  S.  W.  1063,  reversal  of 
judgment  in  favor  of  defendant  did  not  operate  as  reversal  of  judg- 
ment in  favor  of  intervener;  State  v.  Kennedy,  81  Tex.  553,  17  S.  W. 
67,  deciding  case  on  principles  decided  in  leading  case;  Branch  v. 
Jones,  2  Tex.  Civ.  553,  22  S.  W.  247,  one  having  interest  in  subject 
matter  of  litigation  between  other  parties  may  intervene  and  prosecute 
to  final  judgment. 

Wliere  No  Independent  Cause  of  Action  is  Shown  in  intervention,  it 
is  properly  dismissed  upon  dismissal  of  suit  by  plaintiffs. 

Approved  in  McSpaddin  v.  La  Force  (Tex.  Civ.),  39  S.  W.  164,  inter- 
vener showing  that  plaintiff  agreed  to  accept  payment  of  machinery 
"lied  for  from  him  can  recover  from  plaintiff  for  wrongful  sequestra^ 
tion. 

CoQstitation,  Article  4,  Section  22,  Does  not  Ctonfer  on  attorney  gen- 
eral power  to  institute  equitable  proceedings  against  corporation,  unless 
eiercise  of  power  by  such  corporation  is  injurious  to  essentially  public 
interest. 

Approved  in  Queen  Ins.  Co.  v.  State  (Tex.  Civ.),  22  S.  W.  1052, 
Mowing  rule  in  action  by  state  to  restrain  fire  insurance  monopoly. 

81  Tex.  553-563,  17  S.  W.  82,  HAU.  v.  FIELDS. 

Bivorced  Wife  cannot  Assert  Any  Bight  to  Homestead  .of  deceased 
bnsband;  but  she  may  do  so  as  guardian  of  minor  children  of  their 
nwrriage. 

See  note,  26  Am.  St.  Rep.  772. 

Constitution  is  Imperative  in  Providing  That  Homestead  shall  not  be 
taken  from  mioo.r  children,  so  long  as  guardian  '*may  be  permitted, 
nnder  order  of  proper  court  having  jurisdiction,  to  use  and  occupy 
same." 
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Approved  in  West  v.  West,  9  Tex.  479,  29  S.  W.  244,  reaffirming 
rule;  Stephenson  v.  Marsalis,  11  Tex,  Civ.  168,  33  S.  W.  385,  home- 
stead of  deceased  not  subject  to  payment  of  his  debts;  Garrison  v. 
Ferguson  (Tex.  Civ.),  54  S.  W.  249,  discretion  of  probate  court  regard- 
ing setting  aside  of  homestead  to  guardian  of  minor  children  will  not 
be  reviewed  unless  abused.     See  note,  56  L.  B.  A.  85. 

Father's  Will  cannot  Defeat  Bights  of  Minor  Children  in  homestead. 

Eeaffirmed  in  WooUey  v.  Sullivan,  92  Tex.  36,  45  S.  W.  381.  See 
note,  56  L.  B.  A.  38. 

Will  cannot  Affect  Biglits  of  Snrvtving  Members  of  Family  in  prop- 
erty exempt  from  execution  any  more  than  it  can  affect  creditors' 
rights  in  property  not  exempted. 

Approved  in  Beed  v.  Talley,  13  Tex.  Civ.  289,  35  8.  W.  806,  reaffirm- 
ing rule. 

Distinguished  in  Lee  v.  British  etc.  Mtg.  Co.,  25  Tex.  Civ.  487,  61 
S.  W.  137,  1  Tex.  Ct.  Bep.  792,  rule  not  applicable  where  third  party 
claims  right  in  homestead  as  purchaser  under  deed  of  trust  by  surviv- 
ing husband. 

Homestead  is  Entirety,  and  Portion  Thereof  cannot  be  set  apart  or 
subjected  to  partition  so  long  as  guardian  of  minor  children  has  right 
of  occupancy. 

Approved  in  Speer  v.  Sykes,  102  Tex.  454,  132  Am.  St.  Bep.  890,  119 
8.  W.  87,  where  divorce  decree  gave  children  to  wife  and  half  of  com- 
munity homestead,  and  she  is  put  in  possession  and  subsequently  land 
sold  under  judgment  in  favor  of  wife  and  against  husband  for  dam- 
ages, and  she  purchases  and  sells  to  another,  husband  moving  on  to 
land  with  children  may  assert  homestead  right;  Clark  v.  Goins  (Tex. 
Civ.),  23  S.  W.  704,  surviving  member  of  family  has  right  to  use  and 
occupy  homestead  as  a  homestead,  notwithstanding  legal  title  vests 
elsewhere;  McAllister  v.  Goldbold  (Tex.  Civ.),  29  S.  W.  418,  on  aban- 
donment by  widow  and  surviving  minors  homestead  vests  absolutely  in 
devisees.    See  note,  4  L.  B.  A.  (n.  s.)  796. 

A  Divorced  Husband  Keeps  His  Bural  Homestead  exemption,  thougb 
children  are  awarded  to  mother. 

See  notes,  16  L.  B.  A.  (n.  s.)  115;  4  L.  B.  A.  398. 

It  is  not  Necessary  to  the  Homestead  Bight  That  the  Family  should 
remain  upon  the  land. 

Approved  in  Flynn  v.  Hancock,  35  Tex.  Civ.  396,  80  S.  W.  246,  de- 
tention of  lunatic  in^  asylum  does  not  affect  her  right  in  homestead; 
Powell  V.  Naylor,  32*Tex.  Civ.  341,  74  S.  W.  338,  departure  of  widow 
and  children  from  state  did  not  work  abandonment,  where  homestead 
continued  to  contribute  to  family's  support. 

Miscellaneous.— Cited  in  Fields  v.  Austin  (Tex.  Civ.),  30  S.  W.  387, 
referring  to  principal  case  for  facts. 

81  Tex.  56S-669,  17  8.  W.  42,  PADEN  V.  BBISCOE. 

Common  Law  Does  not  Indulge  In  Any  Presumption  of  survivorship 
or  death  by  reason  of  age  or  sex  when  two  or  more  are  lost  in  common 
disaster. 

Keaffirmed  in  Males  v.  Sovereign  Camp  Woodmen  of  the  World,  30 
Tex.  Civ.  186,  70  S.  W.  109;  St.  John  v.  Andrews  Institute,  191  N.  Y. 
275,  83  N.  E.  987;  Middeke  v.  Balder,  198,  111.  598,  92  Am.  St.  Bep.  284, 
64  N.  E.  1004,  59  L.  R.  A.  653;  Hildebrandt  v.  Ames,  27  Tex.  Civ.  380, 
381,  382,  66  S.  W.  129,  130,  3  Tex.  Ct.  Rep.  485.  See  note,  52  Am.  St. 
Rep.  57i. 
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In  Absence  ef  Statement  of  Facts,  It  Must  be  Presumed  that  court 
heard  evidence  upon  issues  and  that  findings  were  warranted  by  such 
evidence. 

Beaffirmed  in  Graves  v.  George  (Tex.  Civ.),  54  S.  W.  262;  Joseph  v. 
Cannon,  11  Tex.  Civ.  297,  32  S.  W.  242. 

81  Tez.  569-672,  16  8.  W.  1067,  STATE  v.  EGGEBMAN. 

Jurisdiction  of  District  Court  of  Suits  in  Behalf  of  State  to  recover 
penalties,  forfeitures  and  escheats  is  not  dependent  upon  amount  in 
controversy. 

Approved  in  Hill  Co.  v.  Atchison,  19  Tex.  Civ.  665,  49  S.  W.  142,  and 
State  V.  Schuenemann,  18  Tex.  Civ.  487,  46  S.  W.  261,  both  holding 
district  court  has  original  jurisdiction  in  suits  to  recover  penalties,  for- 
feitures, and  escheats;  State  v.  Laing  (Tex.),  16  S.  W.  1068,  followed  in 
suit  on  liquor  dealer's  bond;  Morris  v.  State  (Tex.  Cr.),  18  S.  W.  137, 
suit  for  breach  of  liquor  dealer's  bond  must  be  brought  in  district 
court. 

Suit  on  'behalf  of  State"  as  Used  in  Constitution  means  action  in 
name  of,  on  account  of,  for  benefit,  advantage,  interest,  profit  or  de- 
fense, of  state. 

Approved  in  Myers  v.  State  of  Texas,  47  Tex*  Civ.  338,  105  S.  W.  50, 
a  suit  in  name  of  state  on  statutory  bond  is  for  penalty,  and  within 
exclusive  jurisdiction  of  district  court  under  constitution,  article  5, 
section  8. 

Miscellaneous. — Cited  in  State  v.  Waters-Pierce  Oil  Co.  (Tex.  Civ.), 
67  S.  W.  1058,  state  may  appeal  in  action  to  recover  penalty  under  anti- 
trust law  of  1899. 

81  Tex.  572-^03,  17  S.  W.  67,  GALVESTON  ETC.  BY.  v.  STATE. 

Forfeiture  of  Corporation's  Franchises  must  be  Declared  in  judicial 
proceediog  instituted  for  that  purpose;  it  cannot  be  claimed  in  col- 
lateral proceeding. 

Beaffirmed  in  Houston  etc.  By.  v.  State,  170  U.  S.  260,  18  Sup.  Ct. 
Bep.  616,  42  L.  1029. 

State  Alone  has  Bight  to  Enforce  Forfeiture  of  franchises  of  private 
corporation. 

Approved  in  Metzler  v.  Johnson,  1  Tex.  Civ.  139,  20  S.  W.  1117, 
cause  of  forfeiture  cannot  be  taken  advantage  of  by  third  party  until 
Btate  acts. 

^sn  Apt  Words  are  Used  to  Express  Intention  That  Forfeiture  of 
franchises  shall  take  place  upon  happening  of  contingency,  without 
judicial  determination,  courts  will  effectuate  such  intention  whenever 
questioii  is  presented  in  judicial  inquiry. 

Approved  in  Sulphur  Springs  etc.  By.  v.  St.  Louis  etc.  By.,  2  Tex. 
Civ.  653,  22  S.  W.  108,  holding  charter  forfeited  where  terms  not  com- 
plied with,  where  so  stipulated  therein;  dissenting  opinion  in  Dcnison 
^tc.  Ry.  Co.  V.  St.  Louis  etc.  By.  Co.,  96  Tex.  246,  30  Tex.  Civ.  430, 
'2  S,  W.  204,  majority  holding  right  to  make  connections  and  terminals 
not  affected  by  article  4558,  Revised  Statutes. 

^ere  There  is  Doubt  as  to  Meaning  of  Statute,  practical  construc- 
tion placed  upon  it  by  executive  department  is  of  great  weight;  applied 
^  construing  railroad  land  grant. 

Approved  in  Fire  Assn.  v.  Love,  101  Tex.  381,  108  S.  W.  810,  apply- 
^H  rule  in  construing  statutes  relating  to  reports  of  fire  insurance 
companies;  State  v.  Houston  etc.  By.  Co.,  95  Tex.  530,  68  S.  W.  786, 
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applying  rule  in  construction  of  act  of  1854  regarding  railroad  grants; 
Galveston  etc.  Ry.  v.  State,  89  Tex.  355,  34  S.  W.  749,  and  Galveston 
etc.  Ey.  V.  State,  170  U.  S.  238,  18  Sup.  Ct.  Rep.  608,  42  L.  1021,  hold- 
ing grant  to  railroad  by  special  act  of  July  27,  1870,  void  as  being 
granted  with  authority;  Houston  etc.  Ry.  v.  State  (Tex.  Civ.),  39  S. 
W.  401,  405,  applying  rule  in  construction  of  act  of  1854  regarding 
railroad  grants;  Stephens  v.  Campbell,  26  Tex.  Civ.  217,  63  S.  W.  163, 
2  Tex.  Ct.  Rep.  540,  applying  rule  in  construing  article  3933,  Revised 
Statutes;  Schendell  v.  Rogan,  94  Tex.  597,  63  S.  W.  1005,  2  Tex.  Ct. 
Rep.  954,  applying  rule  to  construction  of  law  regulating  sale  of  school 
and  asylum  lands. 

Distinguished  in  dissenting  opinion  in  State  v.  Houston  etc.  By.  Co., 
95  Tex.  535,  538,  68  S.  W.  789,  790,  majority  holding  act  of  September 
21,  1866,  made  grant  of  land  for  sidings. 

Under  the  Act  of  August  16,  1876^  the  Bight  to  railway  land  grant 
does  not  extend  to  sidetracks. 

Distinguished  in  State  v.  Houston,  etc.  Ry.  Co.,  95  Tex.  521,  68  S. 
W.  781,  alitor  under  act  of  January  30,  1854,  which  granted  right 
for  "single-track  road  with  the  necessary  turnouts." 

The  General  Bole  la  That  a  Statute  Speaks  from  the  Time  when  it 
becomes  a  law  and  not  from  the  date  of  its  passage. 

Approved  in  Scales  v.  Marshall,  96  Tex.  143,  70  S.  W.  946,  applying 
rule  to  statute  limiting  time  for  taking  out  mandate  in  reversed  and 
remanded  cases. 

Miscellaneous. — Cited  in  Quinlan  v.  Houston  etc.  Ry.  Co.  (Tex. 
Civ.),  24  S.  W.  695,  as  showing  continuance  in  operation  of  act  of 
1854,  up  to  adoption  of  constitution  of  1869;  Brady  v.  Brooks,  99  Tex. 
376,  89  S.  W.  1055,  holding  legislature  may  empower  attorney 
general  to  prosecute  actions  for  state,  to  exclusion  of  district  and 
county  attorneys. 

81  Tex.  605-^09,  17  8.  W.  239,  GUU'  ETC.  BY.  ▼.  ZIMMEBMAK. 

Carrier  may  Stipulate  for  Benefit  of  Insurance  held  by  shipper, 
and  if  latter  has  received  amount  of  loss  from  company  he  is  precluded 
from  suing  carrier. 

Reaffirmed  in  Missouri  etc.  Ry.  v.  International  etc.  Ins.  Co.,  84 
Tex.  152,  19  S.  W.  461. 

81  Tex.  609-614,  17  S.  W.  228,  CBABDOCE  v.  EDWARDS. 

Where  Wife  Devised  Her  Share  of  Community  Property  to  children 
and  husband  married  again  and  widow  was  given  probate  homestead, 
which  she  abandoned,  children  might  have  remainder  partitioned. 

See  notes,  4  L.  B.  A.  (n.  s.)   799;  56  L.  R.  A.  79. 

81  Tex.  614-617,  17  8.  W.  243,  GRAIN  ▼.  HUNTINGTON. 

Execution  and  Contents  of  Lost  Deed  may  be  Proved  by  circum- 
stantial evidence. 

Approved  in  Schultz  v.  Tonty  Lumber  Co.,  36  Tex.  Civ.  450,  82  S. 
W.  355,  Daniels  v.  Creekmore,  7  Tex.  Civ.  577,  27  S.  W.  149,  French 
V.  Koenig,  8  Tex.  Civ.  349,  27  S.  W.  1083,  Simpson  v.  Edens,  14  Tex. 
Civ.  242,  249,  38  S.  W.  476,  480,  Scales  v.  Johnson  (Tex.  Civ.),  41 
S.  W.  831,  Schott  V.  Pellerim  (Tex.  Civ.),  43  S.  W.  945,  and  Baylor 
V.  Tillebach.  20  Tex.  Civ.  493,  49  S.  W.  722,  all  reaffirming  rule; 
Rogers  v.  Clark  Iron  Co.,  104  Minn.  214,  116  N.  W.  74o,  applying 
rule    to    soldiers'    additional   scrip;  Linam   v.   Anderson,    2    Tex.    Civ. 
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633,  21  S.  W.  769,  and  Clapp  v.  EBgledow,  82  Tex.  296,  18  S.  W.  149, 
both  rastainiiig  deed  where  signing  proven  by  circumstantial  evi- 
dence; Moore  v.  Bryant,  10  Tex.  Civ.  135,  31  8.  W.  225,  where 
adoption  papers  lost,  fact  of  adoption  may  be  proven  by  circumstantial 
evidence;  Walker  v.  Pittman,  18  Tex.  Civ.  525,  46  S.  W.  120,  proving 
execntion  of  deed  by  circumstantial  evidence;  Emanuel  v.  Gates, 
53  Fed.  775,  admitting  certified  copy  of  lost  deed  as  circumstance 
proving  contents  of  lost  deed;  Bobbins  v.  Ginnochio  (Tex.  Civ.),  45 
8.  W.  36,  allowing  testimony  of  abstracter  regarding  lost  deed.  See 
notes,  32  Am.  St.  Bep.  700;  35  L.  B.  A.  344. 

Fact  That  Deed  Answering  in  Every  Partlenlar  to  That  Sought 

to  be  established  had  been  recorded  in  county  where  land  was  situ- 
ated is  circumstance  tending  to  show  execution. 

Approved  in  Taliaferro  v.  Bice,  47  Tex.  Civ.  7,  103  S.  W.  465,  uphold- 
ing snffieiency  of  evidence  showing  that  deed  had  been  recorded  prior 
to  destruction  of  records,  to  submit  question  of  its  execution  to  jury; 
Jones  V.  Neal,  44  Tex.  Civ.  418,  98  S.  W.  419,  upholding  admission 
of  record  book  of  deeds  containing  copy  of  lost  deed;  Burleson  v. 
Collins  (Tex.  Civ.),  29  S.  W.  688,  fact  of  recordation  and  proper 
acknowledgment  are  circumstances  in  determining  execution  of  a 
deed;  Burleson  v.  Collins  (Tex.  Civ.),  29  S.  W.  688,  certified  copy 
of  record  and  acknowledgment  is  admissible  to  show  execution  of  lost 
deed. 

It  is  Presnmed  That  Becord  Clerk  Did  His  Duty,  and  that  deed  was 

80  acknowledged  as  to  be  admissible  for  record. 

Approved  in  dissenting  opinion  ,in  Stooksberry  v.  Swan  (Tex. 
Civ.),  21  S.  W.  697,  majority  holding  where  acknowledgment  did  not 
purport  to  be  under  nottiry'e  seal  and  instrument  did  not  show  that 
seal  had  been  used,  presumptions  of  regularity  should  not  be  charged 
to  jury. 

Bole  Beqniring  Three  Dasrs'  Notice  of  Deeds  to  be  Offered  as  evi- 
dence does  not  apply  to  ancient  deeds. 

Approved  in  Chamberlin  v.  Showalter,  5  Tex.  Civ.  229,  23  S.  W. 
1017,  determining  what  are  ancient  instruments;  Holt  v.  Maverick, 
6  Tex.  Civ.  652,  23  S.  W.  752,  admitting  instrument  over  thirty 
years  old,  coming  from  proper  custody,  and  free  from  suspicion, 
as  ancient  instrument;  Timmony  v.  Burns  (Tex.  Civ.),  42  S.  W.  134, 
Und  certificate  over  thirty  years  old,  coming  from  general  land 
office,  is  an  ancient  instrument,  although  attacked  as  a  forgery. 

81  Tex.  617-622,  17  8.  W.  233,  CHADDICE  ▼.  HAUESY. 

In  Suit  Contesting  Probate  of  Will  on  Oronnd  of  Fraud  and  undue 
influence,  testimony  that  testator  had  requested  legatee  to  give  wit- 
ness and  his  sister  something  is  irrelevant. 

Approved  in  Estate  of  Dolbeer,  153  Cal.  662,  96  Pac.  270,  rejecting 
admissiona  of  legatee  tending  to  show  that  testatrix  was  of  unsound 
mind. 

See  note,  31  Am.  St.  Bep.  687. 

Parol  Assent  to  Provision  of  Will  cannot  Validate  It  if  invalid 
^or  undue  influence. 

Approved  in  Haines  v.  Hayden,  95  Mich.  353,  35  Am.  St.  Rep. 
578,  54  N.  W.  916,  nothing  but  republication  of  will  obtained  by  fraud 
wiU  validate  it. 

4  Tex.  Notes— 18 
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81  Tex.  622-625,  17  &  W.  232,  EVANS  ▼.  SANTANA  LIVESTOCK 
ETC.  OO. 

Act  of  February  7,  1884,  Making  It  Duty  of  ConunlBsloner's  Court 
to  appoint  juries  of  view  to  lay  out  county  roads  within  ninety 
days  after  passage  does  not  place  limitation  on  power  of  court 
itself. 

Approved  in  Decker  v.  Menard  (Tex.  Civ.),  25  S.  W.  729,  com- 
missioner's court  may  establish  road  of  third  class  without  freehold- 
ers' petition;  Kopecky  v.  Daniels,  9  Tex.  Civ.  309,  29  S.  W.  535, 
under  act  of  February  5,  1884,  commissioner's  court  may  open  roads 
on  its  own  motion  without  application,  in  which  case  notice  is  not 
required  before  appointment  of  jury;  Wynn  v.  State  (Tex.  Cr.),  42 
S.  W.  290,  arguendo. 

While  Notice  Necessary  to  Legal  Condemnation  of  Iiand  for  pub- 
lic road  may  be  served  on  agent  of  owner,  still  notice  must  be  directed 
to  owner  himself. 

Approved  in  dissenting  opinion  in  Ward  v.  State,  42  Tex.  Cr.  438, 
60  S.  W.  758,  majority  holding  defendant  obstructing  public  road  used 
as  such  for  fifteen  years  could  not  show  in  defense  that  no  notice  had 
been  given  owner  before  condemnation. 

Failure  to  Qive  Notice  to  Owners  of  Intention  to  open  public  road 
is  ground  for  injunction. 

Reaffirmed  in  Missouri  etc.  Ry.  v.  Austin  (Tex.  Civ.),  40  S.  W.  38. 

81  Tex.  626-633,  17  S.  W.  348,  STATE  V.  WAXAHACHIE. 

Voters  may  Espress  Their  Desire  for  Annexation  to  a  city  by 
signing  a  petition. 

Approved  in  Solon  v.  State,  54  Tex.  Cr.  283,  114  S.  W.  357,  up- 
holding act  of  1905,  prohibiting  lending  of  money  for  purpose  of  pay- 
ment of  poll  taxes  in  order  to  qualify  borrower  to  vote.  See  note, 
14  L.  R.  A.  (n.  B.)  850. 

When  the  Legislatare  has  Fixed  a  Limit  to  which  a  city  may  be 
enlarged,  the  right  so  to  enlarge  it  results  without  regard  to  the  char- 
acter of  the  annexed  territory. 

See  note,  27  L.  R.  A.  739. 

81  Tex.  633-637,  17  S.  W.  236,  CONNOR  v.  SAUNDERa 
Negligence  of  Employer,  In  Falling  to  Provide  Proper  Machinery 

for  employee's  use,  is  not  "trespass"  within  article  1198,  Revised 
Statutes,  and  defendant  is  entitled  to  be  sued  in  county  of  residence. 

Approved  in  Stewart  v.  Nichols,  36  Tex.  Civ.  355,  82  S.  W.  340,  act 
of  driving  iron  into  street,  causing  splinter  to  fly  off  and  wound 
plaintiff,  not  "trespass"  where  act  was  neither  intentional  nor  negli- 
gent; Focke  V.  Blum,  82  Tex.  440,  17  S.  W.  771,  seizure  of  personal 
property  not  subject  to  attachment  is  trespass,  and  party  so  seizing 
it  may  be  sued  in  county  where  seizure  made;  Connor  v.  Saunders, 
9  Tex.  Civ.  63,  29  S.  W.  1143,  suit  for  damages  caused  by  negligence 
of  another  may  be  brought  in  county  where  injury  received. 

Words  ''Where  Crime,  Offense,  or  Trespass  was  Committed,*'  in 
article  1198,  Revised  Statutes,  were  intended  to  embrace'  only  actions 
for  such  injuries  as  result  from  wrongful  acts  willfully  or  negligently 
committed. 

Approved  in  Fort  Worth  etc.  Ry.  v.  McAnulty,  7  Tex.  Civ.  328,  26 
S.  W.  417,  construing  word  "trespass." 

Incorrect  Conclusions  of  Iiaw  In  a  Pleading  may  be  disregarded  as 
surplusage. 
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Approved  in  Collins  v.  Bryan,  40  Tex.  Civ.  93,  88  S.  W.  434,  apply- 
ing rule  where  claimant  for  reimbursement  of  community  estate  im- 
properly claimed  lien  on  wife's  separate  property. 

81  To.  637-644,  17  8.  W.  230,  BATLOR  ▼.  HOPP. 

In  Order  to  Ingraft  Parol  Trust  on  Deed  it  is  not  necessary  that 
it  be  established  with  "clearness  and  certainty";  preponderance  in 
testimony  is  sufficient. 

Approved  in  Holland  v.  Farthing,  2  Tex.  Civ.  157,  21  S.  W.  68, 
Wagner  v.  Isensee,  11  Tex.  Civ.  493,  33  S.  W.  156,  Mixon  v.  Farris, 
20  Tex.  Civ.  255,  48  8.  W.  742,  and  Smith  v.  Eastham  (Tex.  Civ.), 
56  8.  W.  219,  all  reaffirming  rule;  Palm  v.  Chernowsky,  28  Tex.  Civ. 
406,  67  8.  W.  166,  applying  rule  to  evidence  necessary  to  show  deed 
ftbeolute  to  be  intended  as  mortgage;  First  National  Bank  v.  Myer, 
23  Tex.  Civ.  304,  56  S.  W.  214,  trial  court  cannot  instruct  jury  that 
any  given  state  of  facts  must  be  established  with  certainty;  Ameri- 
can Land  etc.  Co.  v.  Pace,  23  Tex.  Civ.  248,  56  S.  W.  391,  applying 
mle  to  suit  to  reform  deed;  Hart  v.  Meredith,  27  Tex.  Civ.  273,  65 
8.  W.  508,  3  Tex.  Ct.  Eep.  696,  recitals  in  deed  are  not  conclusive  as 
to  strangers  thereto;  hence,  true  motive  of  transaction  may  be  shown 
by  parol. 

Defendant,  In  Salt  to  Establish  Interest  in  Land  by  reason  of 
payment  of  part  of  purchase  price,  who  alleges  that  he  took  legal 
title  with  plaintiff's  consent*^  and  in  satisfaction  of  obligations  recog- 
niwd  by  latter,  has  burden  of  proof. 

Eeaffirmed  in  Atwell  v.  Watkins,  13  Tex.  Civ.  675,  36  8.  W.  107. 

One  Suing  to  Becover  Interest  in  Land  cannot  Becovor  Bents 
daring  such  time  as  she  occupied  as  tenant  in  common. 

Approved  in  Eastham  v.  Sims,  11  Tex.  Civ.  137,  32  8.  W.  362, 
party  recovering  portion  of  land  held  adversely  may  also  recover 
value  of  use  of  his  part  so  recovered. 

81  Tex.  644-648,  26  Am.  St.  Bep.  837,  17  &  W.   372,  8EABCY  v. 
EUITTEB. 
Infant's  Deed  is  Voidable,  not  Void,  and  in  Order  to  Avoid  It  he 

must  disaffirm  within  reasonable  time  after  majority. 

Approved  in  Stringfellow  v.  Early,  15  Tex.  Civ.  602,  40  S.  W.  874, 
reaffirming  rule;  Hieatt  v.  Dixon  (Tex.  Civ.),  26  S.  W.  264,  suit 
eight  years  after  attaining  majority,  and  after  several  extensions 
of  time  regarding  payments,  is  not  reasonable  time;  Bullock  v. 
Sprowls,  93  Tex.  191,  77  Am.  St.  Rep.  852,  54  S.  W.  663,  47  L.  R. 
A.  326,  upon  disaffirming  deed,  infant  must  restore  property  or  its 
equivalent;  Simkins  v.  Searcy,  10  Tex.  Civ.  409,  417,  418,  32  S.  W.  850, 
S54,  discussing  and  explaining  leading  case;  Weeks  v.  Wilkins,  134  N. 
C.  523,  47  S.  E.  26,  thtee  years  after  attaining  majority  is  reasonable 
time  within  which  to  disaffirm.  See  notes,  29  Am.  St.  Rep.  28;  36 
Am.  St.  Bep.  29;  36  Am.  St.  Rep.  609;  42  Am.  St.  Rep.  646;  56  Am. 
8t  Rep.  51;  92  Am.  St.  Rep.  619. 

What  Constitutes  Beasonable  Time  for  Disaffirmance  of  infant's 
deed  after  majority  must  be  determined  from  all  facts. 

Approved  in  Simkins  v.  Searcy,  10  Tex.  Civ.  412,  32  S.  W.  851, 
question  of  reasonable  time  is  one  of  fact;  Clark  v.  Wilson,  41  Tex. 
Civ.  457,  91  8.  W.  631,  what  is  reasonable  time  for  performance  of 
contract  is  question  of  fact;  Claus  v.  Lee  Hardware  House,  140  X. 
C.  554,  53  8.  E.  434,  whether  thirty  days  was  unreasonable  time  for 
delivery  of  goods,  question  for  jury. 
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Coverture  Does  not  Believe  Woman  of  Necessity  of  disaffirming 
deed  "made  during  infancy,  within  reasonable  time  after  majority. 
Reaffirmed  in  Simkins  v.  Searcy,  10  Tex.  Civ.  414,  32  S.  W.  853. 

Attorney's  Fees  Incurred  in  Defense  of  Minor's  Biglits  in  land  may 
be  treated  as  necessaries,  and  consideration  which  will  support  con- 
tract to  convey  part  of  land. 

Approved  in  Crafts  v.  Carr,  24  B.  I.  403,  96  Am.  St.  Rep.  721,  53 
Atl.  277,  60  L.  R.  A.  128,  applying  rule  where  infant  sued  for  per- 
sonal injury.  See  notes,  42  Am.  St.  Rep.  676;  96  Am.  St.  Rep.  731, 
732,  733. 

The  Deed  of  an  Infant  may  be  Disai&nned  by  conveyance  to  an- 
other. 
See  note,  106  Am.  St.  Rep.  398. 

81  Tex.  648-650,  17  S.  W.  235,  GOLDMAN  V.  DOUOLASa 
Where  It  Does  not  Appear  That  Land  cannot  be  Accurately  Pointed 

out   by    description   and   references   in   petition,   in   suit   to   try   title, 
it  is  error  to  sustain  motion  in  arrest  of  judgment. 

Reaffirmed  in  Halsell  v.  Belcher,  6  Tex.  Civ.  324,  25  S.  W.  157. 

81  Tex.  650-656,  17  B.  W.  388,  DUBST  v.  DAUOHEBTY. 

Where  Officer's  Failure  to  Use  Proper  Word  in  Certificate  of  ac- 
knowledgment is  merely  result  of  clerical  error,  certificate  is  not 
void. 

Approved  in  Hughes  v.  Wright,  100  Tex.  513,  123  Am.  St.  Rep.  827, 
101  S.  W.  790,  11  L.  R.  A.  (n.  s.)  643,  supplying,  by  construction,  word 
"each"  before  "acknowledged";  Rork  v.  Shields,  16  Tex.  Civ.  642,  42 
S.  W.  1033,  certificate  of  acknowledgment  omitting  name  of  party 
executing  deed  insufficient;  Johnson  v.  Thompson,  92  Tex.  361,  50  S. 
W.  1057,  holding  clerical  error  of  using  word  "with,"  instead  of 
"without,"  not  to  vitiate  the  acknowledgment.  See  notes,  29  Am.  St. 
Rep.  792;  108  Am.  St.  Rep.  534,  535;  11  L.  R.  A.  (n.  s.)  643. 

In  Determining  Pro  Tanto  Protection  to  be  Accorded  innocent 
purchaser,  equities  of  parties  should  be  ascertained  and  rule  applied 
accordingly. 

Approved  in  Meyers  v.  Bloon,  20  Tex.  Civ.  557,  50  S.  W.  218,  re- 
affirming rule;  Sparks  v.  Taylor,  99  Tex.  427,  90  S.  W.  491,  6  L.  R. 
A.  (n.  8.)  381,  applying  rule  to  purchasers  who  paid  for  land  in  part 
with  and  in  part  without  notice  of  equities. 

A  Bona  Fide  Purchaser  from  tbe  Grantee  in  a  Patent  is  not  affected 

by  matters  anterior  to  the  issuance  of  the  patent. 

Approved  in  Bogart  v.  Moody,  35  Tex.  Civ.  3,  79  S.  W.  635,  re- 
affirming rule. 

81  Tex.  655-659,  17  S.  W.  607,  DODSON  v.  BXTNTON. 

When  Purpose  of  Statute  is  Obvious  from  Isangoage,  there  is 
nothing  left  to  construction. 

Approved  in  Ex  parte  Woods,  52  Tex.  Cr.  588,  124  Am.  St.  Rep. 
1107,  108  S.  W.  1178,  16  L.  R.  A.  (n.  s.)  450,  refusing  to  construe 
statute  exempting  druggists  from  malt  liquor  tax  so  as  to  restrict 
them  to  sale  of  medicinal  malt  liquors;  Sehloss  v.  Atchison  etc.  Ry., 
85  Tex.  604,  22  S.  W.  1015,  holding  there  is  no  ambiguity  in  act  of 
May  6,  1882. 
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81  Tex.  659-662,  17  S.  W.  373,  FOOTB  v.  SEWALL. 

Judgment  In  Suit  for  Specific  Performance  and  partition  against 
unknown  owners  served  as  nonresidents  is  valid,  but  there  can  be  no 
judgment  against  them  for  costs. 

Reaffirmed  in  Pool  v.  Lamon  (Tex.  Civ.),  28  S.  W.  365.  See  note, 
16  L.  R.  A.  234. 

Execution  Under  Judgment  for  Costs  Against  Nonresidents  is  void, 
and  sale  thereunder  can  give  no  title. 

Approved  in  Greenwaj  v.  De  Young,  34  Tex.  Civ.  584,  585,  79  S. 
W.  604,  Kilmer  v.  Brown,  28  Tex.  Civ.  422,  67  S.  W.  1092,  Hardy 
V.  Beaty,  84  Tex.  569,  31  Am.  St.  Rep.  87,  19  S.  W.  780,  Gunter  v. 
Armstrong,  2  Tex.  Civ.  601,  21  S.  W.  608,  and  Bumpass  v.  Anderson 
(Tex.  Civ.),  51  S.  W.  1104,  all  following  rule;  Spence  v.  Morris  (Tex. 
Civ.),  28  S.  W.  405,  Ward  v.  Green  (Tex.  Civ.),  28  S.  W.  576,  and 
Pool  V.  Lamon  (Tex.  Civ.),  28  S.  W.  365,  all  holding  domestic  court 
cannot  render  judgment  in  personam  against  nonresident  cited  by 
pablication  only,-  Barelli  v.  Wagner,  5  Tex.  Civ.  449,  27  S.  W.  19,  and 
Xetzorg  V.  Geren,  26  Tex.  av.  121,  62  S.  W.  790,  2  Tex.  Ct.  Rep.  478, 
judgment  against  nonresident  upon  service  by  publication  is  void. 

81  Tez.  662-669,  17  S.  W.  378,  BICKER  y.  COLUKS. 

Where  Cause  has  Been  Properly  Dismissed  for  Defect  in  Error  bond, 
and  later,  at  same  term,  motion  to  reinstate  made  and  granted,  adverse 
party  cannot  move  to  dismiss  after  next  ensuing  term. 

Approved  in  Tynberg  v.  Cohen  (Tex.  Civ.),  24  S.  W.  315,  Futch  v. 
Palmer,  11  Tex.  Civ.  192,  32  S.  W.  566,  and  Curlin  v.  Canadian  etc. 
Tnist  Co.,  90  Tex.  379,  38  S.  W.  768,  all  reaffirming  rule;  Davis  v.  Estes, 
4  Tex.  Civ.  209,  23  S.  W.  412,  parties  may  waive  irregularities  as  to 
matters  intended  solely  for  their  benefit;  Talbert  v.  Barbour,  16  Tex. 
Civ.  63,  40  S.  W.  187,  defect  in  citation  is  waived  by  defendants  filing 
brief  in  answer  to  assignments  of  error;  Houth  v.  Shumard  (Tex.  Civ.), 
40  8.  W.  1079,  defect  in  appeal  bond  is  waived  where  no  motion  to 
dismiss  certiorari  was  made  at  first  term  of  court. 

It  Seems  That  Where  Writ  of  Error  Bond  is  not  Payable  also  to 
surety  in  costs  bond  against  whom  judgment  has  been  rendered,  the 
ease  is  properly  dismissed  on  motion. 

Approved  in  Hayden  v.  Mitchell  (Tex.  Civ.),  24  S.  W.  1086,  all 
P&rties  to  the  judgment  should  be  made  parties  to  the  appeal. 

In  Snit  by  Subcontractor  Against  Contractor  for  Difference  in  cost 
l>etween  excavations  of  hard  rock  and  soft  rock,  held  that  there  was 
sufficient  evidence  to  support  his  classification  of  rocks  as  against  that 
of  railroad  company's  engineer,  who  was  to  determine  classification 
Mder  contract. 

Distinguished  in  Jones  v.  Bisley,  91  Tex.  5,  6,  32  S.  W.  1029,  facts 
and  leading  case  explained. 

Where  a  Railroad  CivU  Engineer  Approves  Constmction  Work  before 
its  completion,  and  the  parties  have  acted  on  such  approval,  he  cannot, 
after  completion,  determine  the  matter  differently. 

Approved  in  Jones  v.  Bisley  (Tex.  Civ.),  31  S.  W.  546,  Jones  v.  Rex 
(Tex.  Civ.),  31  S.  W.  1079,  both  following  rule;  Jones  v.  Gilchrist  (Tex. 
Civ.),  27  8.  W.  892,  following  rule  in  controversy  regarding  quality  of 
stone  naed  in  masonry  of  railroad  bridge. 

MiBcellaneous.— Gulf  etc.  By.  v.  Bicker  (Tex.),  17  S.  W.  382,  referred 
to  for  facts  in  case  at  bar. 
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81  Tex.  670-677, 17  S.  W.  375,  GULF  ETC.  BY.  v.  BOX. 

Party  Approaching  Bailioad  Crossing  is  Bound  to  Use  ordinary  care 
to  avoid  injury. 

Approved  in  Dallas  etc.  Ry.  v.  Hurley,  10  Tex.  Civ.  249,  31  S.  W. 
75,  reaffirming  rule;  Gulf  etc.  By.  v.  Wagley,  15  Tex.  Civ.  314,  40 
S.  W.  640,  party  crossing  railroad  track  in  front  of  moving  train  may 
presume  train  not  moving  in  excess  of  lawful  speed. 

Where  Engineer  Approaching  Crossing  continues  to  blow  whistle, 
after  becoming  aware  that  team  was  becoming  frightened  thereby,  and 
that  runaway  was  imminent,  such  act  is  negligence,  for  result  of  which 
company  is  liable. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Partin,  33  Tex.  Civ.  175,  76 
S.  W.  238,  Gulf  etc.  By.  v.  Spence  (Tex.  Civ.),  32  8.  W.  330,  Houston 
etc.  B.  Co.  V.  Carruth  (Tex.  Civ.),  50  S.  W.  1037,  Missouri  etc.  Ry.  v. 
Weatherford,  26  Tex.  Civ.  22,  62  S.  W.  102,  2  Tex.  Ct.  Bep.  102,  San 
Antonio  etc.  By.  v.  Belt,  24  Tex.  Civ.  286,  287,  59  S.  W.  611,  1  Tex.  Ct. 
Bep.  335,  336,  and  Ochiltree  v.  Chicago  etc.  By.,  93  Iowa,  638,  62  N.  W. 
11,  all  reaffirming  rule;  Allen  v.  Florence  etc.  By.  Co.,  15  Colo.  App. 
221,  61  Pac.  493,  team  frightened  by  engine  blowing  off  steam;  Gulf 
etc.  Ry.  v.  Lankford,  9  Tex.  Civ.  599,  29  S.  W.  937,  reaffirming  rule 
under  similar  facts;  International  etc.  B.  B.  v.  Smith  (Tex.  Civ.),  30  S. 
W.  472,  railroad  is  liable  for  act  of  engineer  in  turning  hot  water  on 
plaintiff,  who  was  on  engine  at  engineer's  invitation,  although  done  by 
engineer  in  sport;  Belt  v.  San  Antonio  etc.  By.  (Tex.  Civ.),  37  S.  W. 
363,  whether  railroad  is  responsible  for  engineer  blowing  off  steam  at 
such  particular  time  is  for  jury;  Beaumont  Pasture  Co.  v.  Sabine  etc. 
Ry.  (Tex.  Civ.),  41  S.  W.  190,  railroad  is  not  liable  for  damages  result- 
ing from  animals  becoming  frightened  at  its  train,  unless  its  employees 
knew,  or  could  have  known,  the  result  of  such  acts.  See  note,  10  L.  B. 
A.  (n.  s.)  388. 

Distinguished  in  Gulf  etc.  By.  Co.  v.  Hord,  39  Tex.  Civ.  323,  87  S,  W. 
850,  railroad  not  liable  where  employees  did  not  see  horse  and  operated 
engine  in  usual  manner. 

In  a  Charge  It  is  Improper  to  Select  Certain  Facts  or  State  of  Facts 
and  declare  that  they  constitute  negligence. 

Approved  in  Gulf,  C.  &  S.  F.  By.  v.  Bryant,  30  Tex.  Civ.  11,  66  S. 
W.  808,  3  Tex.  Ct.  Bep.  967,  court  should  not  charge  that  certain  acts 
were  required  of  persons  moving  cars. 

In  Suit  by  Husband  for  Damages  for  Injnry  to  Wife,  charge  submit- 
ting as  elements  "pain  and  suffering,  including  mental  anguish,  and 
expenses  occasioned  by  such  injury,"  held  to  refer  to  mental  anguish 
of  wife,  and  proper. 

Approved  in  Dallas  Bapid  Transit  By.  v.  Campbell  (Tex.  Civ.),  26 
8.  W.  884,  approving  similar  charge;  Pullman  etc.  Car  Co.  v.  Trimble, 
8  Tex.  Civ.  337,  28  S.  W.  97,  mental  anguish  caused  by  sympathy  for 
others  is  no  basis  for  damages. 

81  Tex.  67&-684,  17  S.  W.  385,  COOK  v.  CASWELL. 

Common  Law  Does  not  Indulge  in  Any  Presumptions  of  survivorship 
or  death  by  reason  of  age  or  sex,  where  two  or  more  are  lost  in  common 
disaster. 

Beaffirmed  in  Males  v.  Sovereign  Camp  Woodmen  of  the  World,  30 
Tex.  Civ.  186,  70  S.  W.  109,  Hilderbrandt  v.  Ames,  27  Tex.  Civ.  380,  66 
S.  W.  129,  3  Tex.  Ct.  Bep.  485.  See  notes,  104  Am.  St.  Bep.  210,  212; 
51  L.  B.  A.  872. 
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DeerM  of  Partitbni,  ICade  in  AdminiBlntloa  of  BBtit«^  properly  re- 
corded, is  notice  of  rights  of  heirs. 

Approved  in  Kejser  ▼.  Clifton  (Tex.  Civ.),  50  S.  W.  958,  holding 
leeital  in  mortgage  sufficient  notice  of  heirs'  interest  in  the  property 
ts  commnnitj. 

PUintiff  in  Tnap^m  to  Sry  Titla  Most  Show  Poaoessory  Title  at 
time  of  demise  laid  in  petition;  title  encumbered  with  life  estate  is 
inniiBeient. 

ApproTed  in  Prusiecke  ▼.  Bamzinski  (Tex.  Civ.),  81  S.  W.  772,  agree- 
ment to  convey  interest  in  land  to  be  recovered  in  pending  suit,  in- 
sufficient; Mexican  Nat.  Coal  Co.  v.  Frank,  154  Fed.  235,  four  years' 
limitation  applies  to  suit  for  cancellation  of  instruments  purporting  to 
surrender  coal  mining  lease;  Adams  v.  Bamsey,  19  Tex.  Civ.  295,  46  S. 
W.  266,  and  Govan  v.  Bynum,  17  Tex.  Civ.  182,  43  S.  W.  321,  cause  of 
aetion  to  recover  land  by  remainderman  does  not  accrue  until  death  of 
owner  of  life  estate;  Pluche  v.  Jones,  54  Fed.  867,  limitation  will  not 
run  against  remainderman  during  pendency  of  life  estate.  See  note,  18 
L  E.  A-  790. 

Miscellaneous. — Cited  in  Beaty  v.  Clymer,  82  Tex.  Civ.  324,  75  S.  W. 
541,  limitation  does  not  run  against  remainderman  during  existence  of 
life  estate;  Elcan  v.  Childress,  40  Tex.  Civ.  195,  89  S.  W.  85,  adverse 
possession  by  third  person  will  bar  both  life  tenant  and  remainderman. 
See  note,  19  L.  B.  A.  849. 

81  Tex.  68&-e87,   17  &  W.  611,  GULF, .  OOLOBADO  ETC.  BY.  ▼. 
WELLS. 

In  Suit  by  Servant  for  Injuries  resulting  from  defective  machinery, 
charge  that  it  was  master's  duty  "to  do  everything  that  can  reason- 
ably be  done  for  safety  of  employees"  is  equivalent  to  charge  as  to 
ordinary  care. 

See  notes,  27  Am.  St.  Bep.  901;  6  L.  B.  A.  (n.  s.)  608. 

Law  Only  Imposes  on  Master  Duty  to  Use  Ordinary  Care  to  avoid 
SQch  defects  in  its  machinery  as  may  expose  its  employees  to  danger 
while  using  it  with  ordinary  care. 

Approved  in  Vilter  Mfg.  Co.  v.  Kent,  47  Tex.  Civ.  463,  105  8.  W. 
526,  Texas  etc.  By.  v.  Huffman,  83  Tex.  290,  18  S.  W.  742,  Gulf  etc.  By. 
V.  Johnson,  1  Tex.  Civ.  106,  20  S.  W.  1125,  Gulf  etc.  By.  v.  Schwabbe, 
1  Tex.  Civ.  577,  21  S.  W.  707,  Texas  etc.  By.  v.  Lyons  (Tex.  Civ.),  34 
S.  W.  364,  Texas  M.  B.  B.  v.  Taylor  (Tex.  Civ.),  44  S.  W.  893,  and 
Qnintana  v.  Consolidated  etc.  Befining  Co.,  14  Tex.  Civ.  351,  37  S.  W. 
371,  all  reaffirming  rule;  Smith  v.  Armour  &  Co.,  37  Tex.  Civ.  636,  84 
S.  W.  676,  servant  assumed  risk  from  hydraulic  punch,  the  handle  of 
whieh  was  old  and  worn;  Bering  Mfg.  Co.  v.  Peterson,  28  Tex.  Civ. 
196,  applying  rule  to  injury  from  breaking  of  machine  belt;  Smith  v. 
Armour  &  Co.  (Tex.  Civ.),  84  S.  W.  676,  master  not  liable  where  servant 
knew  of  defect;  Bonner  v.  Moore,  3  Tex.  Civ.  423,  424,  22  S.  \V.  275, 
where  defect  in  machinery  is  unknown  to  servant,  but  known  to 
master,  master  must  warn  servant;  Missouri  etc.  By.  v.  Woods  (Tex. 
Civ.),  25  S.  W.  742,  railroad  is  only  bound,  as  against  employee,  to  use 
ordinary  care  in  keeping  its  roadbed  in  safe  condition;  Texas  etc.  By. 
T.  Hndman,  8  Tex.  Civ.  313,  28  S.  W.  390,  test  of  liability  of  railroad 
company  for  injury  from  defective  bridge  is  whether  they  used  dili- 
gence in  maintaining  it;  Eddy  v.  Adams  (Tex.),  18  S.  W.  490,  railway 
is  required  to  use  only  ordinary  care  to  avoid  dangerous  defects  in  its 
machinery  or  roadbed.    See  notes,  98  Am.  St.  Bep.  292;  41  L.  H.  A.  77. 
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82  Tez.  1-5, 17  &  W.  612,  ST.  EDWABDS  COLLEGE  V.  MORRIS. 

Exemption  ftom  Tazatloii  of  "Public  Property  used  for  public  pur- 
poses," contemplated  in  article  8,  section  2,  constitution,  applies  to 
property  owned  by  state  or  its  municipal  subdivisions. 

See  note,  29  Am.  St.  Bep.  389. 

Legldatnre's  Power  to  Exempt  from  Taxation  extends  only  to 
"buildings  used  exclusively  and  owned  by  persons  or  associations  of 
persons  for  school  purposes." 

Approved  in  Barbee  v.  Dallas,  26  Tex.  Civ.  573,  64  S.  W.  1019,  3  Tex. 
Ct.  Bep.  257,  holding  books  published  and  handled  by  a  church  taxable. 

82  Tex.  5-10,  17  S.  W.  509,  HENRY  v.  WHITAKER. 

Land  Conveyed  by  Deed  and  Described  as  All  of  Certain  Block,  ex- 
cept portion  previously  conveyed  to  known  party,  is  capable  of  identi- 
fication. 

Approved  in  Hubermann  v.  Evans,  46  Neb.  797,  65  N.  W.  1050,  gen- 
eral description  of  land  in  petition  to  sell  is  sufficient. 

82  Tex.  10-17,  17  S.  W.  390,  CANFIELD  V.  QRESHAM. 

Under  Constitution,  Article  3,  Sections  15,  21,  legislature  has  power 
to  determine  whether  acts  of  one  not  member  were  obstruction  to  its 
proceedings,  and  having  so  determined,  to  punish  him  by  imprisonment. 

See  note,  67  Am.  St.  Bep.  427. 

82  Tex.  18-22,  17  S.  W.  714,  PETTUS  v.  DAWSON. 

Mother  of  Bastard  Son,  Dying  in  Texas,  may  take  by  inheritance 
land  covered  by  patent  issued  in  1851  on  warrant  issued  to  him  in  1838. 

ReaflBrmed  in  Blair  v.  Adams,  59  Fed.  244.  Approved  in  Berry  v. 
Powell,  47  Tex.  Civ.  603,  105  8.  W.  347,  under  Revised  Statutes  of 
1895,  article  1700,  bastard  has  kinship  in  law  on  mother's  side,  but  does 
not  change  status  as  to  father.  See  notes,  31  L.  B.  A.  181;  23  L.  B.  A. 
757. 

82  Tex.  22-26,  17  S.  W.  928,  KEESEY  v.  OLD. 

In  Suit  Agadnst  Joint  Obligors,  Where  It  Does  not  Appear  that  any 
of  defendants  is  principal,  it  is  not  error  to  allow  plaintiff  to  dismiss 
>«  to  one  after  service  of  citation. 
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Approved  in  Bute  v.  Brainerd,  93  Tex.  140,  53  S.  W.  1018,  after  dis- 
missal as  to  one  defendant,  rights  of  parties  stand  as  if  such  defendant 
had  never  been  sned. 

In  Suit  for  Attorney*!  Fees  Declarations  of  Plaintiff  that  he  did  not 
expect  to  be  paid  for  his  services  are  admissible  against  him. 

Approved  in  Simpson  v.  Edens,  14  Tex.  Civ.  240,  38  S*  W.  415,  admit- 
ting statements  made  by  party  against  interest. 

82  Tex.  26-29,  17  8.  W.  520,  WOBTHINOTOK  ▼.  WADE. 

Srror  in  Charge  is  Harmless  Where  Jury  Ck>nld  not  liATe  Fonnd 

otherwise  than  they  did  nnder  evidence. 

Beaffirmed  in  Thornton  v.  Moody  (Tex.  Civ.),  24  S.  W.  332;  Emerson 
V.  Emerson  (Tex.  Civ.),  35  S.  W.  426. 

Boad  not  Originally  Establidied  Under  Statute  may  become  pnblie 
by  long-continued  use  and  adoption  as  such  by  county  eommissionerSy 
by  owner's  consent  or  by  prescription. 

See  notes,  57  Am.  St.  Bep.  758;  57  Am.  St.  Bep.  762. 

Mere  Acquiescence  of  Owner  of  Unlndosed  Land  in  use  .by  public  of 
road  over  it  is  not  sufficient  evidence  of  dedication. 

Approved  in  International  etc.  B.  B.  Co.  v.  Cuneo,  47  Tex.  Civ.  626, 
108  S.  W.  716,  following  rule;  De  George  v.  Goosby,  33  Tex.  Civ.  189, 
76  S.  W.  68,  mere  user  of  extension  of  street  which  stops  at  corporate 
line  will  not  establish  dedication;  Albert  v.  Gulf  etc.  By.,  2  Tex.  Civ. 
666,  21  S.  W.  780,  it  is  unneceesary  that  road  should  be  accepted  by 
affirmative  acts. 

There  Is  No  Law  Making  Constmction  of  Barbed-wire  Fence  illegal, 
and  when  such  fence  is  not  along  public  highway,  owner  owes  no  duty 
to  mere  trespasser. 

Approved  in  Bobertson  v.  Wooley,  5  Tex.  Civ.  238,  23  S.  W.  829, 
construction  of  barbed-wire  fence  along  public  road  is  not  negligence 
unless  prohibited  by  ordinance;  Bishop  v.  Gulf  etc.  By.  Co.  (Tex.  Civ.), 
75  S.  W.  1086,  railroad  which  has  constructed  barbed^wire  fence  along 
right  of  way  is  not  obliged  to  clear  underbrush  so  that  it  may  be 
readily  seen;  Galveston  Land  etc.  Co.  v.  Levy,  10  Tex.  Civ.  106,  30  S. 
W.  605,  erection  of  barbed-wire  fence  will  not  per  se  establish  liability 
for  injury;  Texas  Midland  B.  B.  v.  Horten,  21  Tex.  Civ.  141,  50  S.  W. 
500,  whether  defendant  was  negligent  in  manner  of  construction  of 
fence  is  question  for  jury;  Hester  v.  Windham  (Tex.  Civ.),  27  S.  W. 
1079,  building  of  nonstatutory  barbed-wire  fence  including  abandoned 
road  is  not  negligence  per  se. 

Distinguished  in  Brown  v.  Cooper,  10  Tex.  Civ.  514,  31  S.  W.  316, 
where  injury  done  to  stock  having  right  to  run  at  large;  Allison  v. 
Haney  (Tex.  Civ.),  62  8.  W.  934,  2  Tex.  Ct.  Bep.  652,  where  fence  was 
constructed  across  public  road. 

The  Object  of  Act  of  April  18,  1879,  was  Merely  to  Prescribe  such 
fence  as  would  enable  land  owners  to  enforce  certain  remedies  against 
owners  of  trespassing  animals,  and  not  to  prohibit  any  other  kind  of 
fence. 

Approved  in  Clarendon  Land  etc.  Co.  v.  McClelland  (Tex.  Civ.),  21 
S.  W.  171,  allowing  recovery  for  communication  of  "Texas  fever,"  al- 
though plaintiff's  fence  was  not  such  prescribed  by  statute;  Finley  v. 
Bradley  (Tex.  Civ.),  21  S.  W.  609,  to  recover  damages  by  trespassing 
animals,  plaintiff's  fence  need  not  be  strictly  statutory  fence. 
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82  Tex.  33-36,  27  Am.  St.  Bep.  850,  17  S.  W.  605,  14  li.  B.  A.  336, 
HAI.E  v.  BONNEB. 

Mental  Suffering  Besulting  from  Carrier's  Failure  to  Deliver  bus^ 
band's  body  is  element  of  damages  in  suit  for  breach  of  contract. 

Approved  in  Louisville  etc.  By.  Co.  v.  Hull,  113  Ky.  569,  68  S.  W. 
434,  57  L.  B.  A.  771,  and  Pullman  etc.  Car  Co.  v.  Trimble,  8  Tex.  Civ. 
337,  28  S.  W.  96,  both  reaflarming  rule;  Western  Union  Tel.  Co.  v. 
Carter,  2  Tex.  Civ.  626,  21  S.  W.  689,  holding  telegraph  company 
liable  for  failure  to  deliver  message  ordering  coffin;  Pacific  Express 
Co.  V.  Black,  8  Tex.  Civ.  366,  27  S.  W.  831,  holding  express  company 
liable  for  failure  to  deliver  medicine;  Western  Union  Tel.  Co.  v. 
Burgess  (Tex.  Civ.),  56  8.  W.  240,  allowing  recovery  to  woman  for 
mental  dstress  resulting  from  nondelivery  of  telegram  announcing 
loss  of  money  while  in  strange  city;  Western  Union  Tel.  Co.  v.  Bowell, 
153  Ala.  320,  45  So.  81,  allowing  damages  for  mental  anguish  from 
failure  to  deliver  telegram  announcing  illness  of  wife;  Kyles  v. 
Southern  By.  Co.,  147  N.  C.  399,  61  S.  E.  280,  16  L.  B.  A.  (n.  s.)  405, 
holding  railway  liable  for  failure  to  care  for  body  found  on  track.  See- 
notes,  27  Am.  St.  Bep.  861;  27  Am.  St.  Bep.  918;  19  L.  B.  A.  (n.  s.) 
566;  57  L.  B.  A.  771. 

Disapproved  in  Beaulieu  v.  Great  Northern  By.  Co.,  103  Minn.  53, 
114  N.  W.  355,  denying  recovery  for  mental  anguish  from  delay  in 
delivering  corpse  where  no  malice;  Long  v.  Chicago  etc.  By.  Co.,  15 
Okl.  516,  86  Pac.  290,  6  L.  B.  A.  (n.  s.)  883,  parents  of  infant  child 
cannot  recover  for  mental  anguish  from  mutilation  of  its  dead  body. 

82  Tex.  35-38,  17  S.  W.  515,  HENBY  ▼.  ALI.EK. 

It  Is  Unnecessary  to  Plead  and  Prove  Law  of  Another  State  au- 
thorizing selection  of  special  judge. 

Reaffirmed  in  Gill  v.  Everman,  94  Tex.  214,  59  S.  W.  532,  1  Tex. 
Ct.  Bep.  165. 

Court  Trying  Cause  Based  upon  Judgment  of  Sister  State,  authen- 
ticated according  to  act  of  Congress,  should  take  judicial  notice  of 
laws  of  such  state. 

Approved  in  Babcock  v.  Marshall,  21  Tex.  Civ.  150,  50  S.  W.  730, 
reaffirming  rule;  Whitley  v.  General  Electric  Co.,  18  Tex.  Civ.  675, 
45  S.  W.  959,  taking  judicial  notice  that  circuit  courts  of  the  United 
States  are  courts  of  record. 

Overruled  in  Gill  v.  Everman  (Tex.  Civ.),  60  S.  W.  914,  court  will 
not  take  judicial  notice  of  Kentucky  laws  governing  appointment  of 
guardians. 

82  Tex.  41-43,  17  S.  W.  830,  BOOOS  V.  BBOWK. 

Wliere  Bailroad  Beceiver  has  Been  Discliarged  and  it  appears  that 
assets  have  passed  into  company's  hands,  which  would  render  it 
liable  to  plaintifTs  demand,  company  is  proper  defendant. 

Approved  in  Averill  v.  McCook,  86  Mo.  Ap.  348,  Texas  etc.  By. 
V.  Gay,  86  Tex.  608,  26  S.  W.  614,  25  L.  B.  A.  52,  and  Bartlett  v. 
Cicero  Light  Co.,  177  111.  75,  69  Am.  St.  Bep.  209,  52  N.  E.  341,  42 
L.  B.  A.  715,  reaffirming  rule;  Texas  etc.  By.  v.  Comstock,  83  Tex. 
539,  18  S.  W.  946,  Missouri  etc.  By.  v.  Chilton,  7  Tex.  Civ.  193,  27 
8.  W.  276,  and  Texas  etc.  By.  v.  Brick,  83  Tex.  527,  29  Am.  St.  Bep. 
676,  18  S.  W.  948,  all  holding  railroad  company  liable  for  damages 
for  injury  while  road  in  receiver's  hands;  Averill  v.  McCook^  86 
Mo.  Ap.  348,  arguendo.    See  note,  31  Am.  St.  Bep.  374. 
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The  Order  of  Circuit  Court  of  Eastern  District  of  Louisiana  of 
October  23,  1888,  in  re  receivership  of  Texas  Pacific  Railway,  in  so 
far  as  it  purports  to  bar  claims  not  presented  by  intervention  at 
New  Orleans,  is  void. 

Followed  in  Texas  etc.  Ry.  v.  Sims  (Tex.  Civ.),  26  S.  W.  635. 

Miscellaneous. — Texas  etc.  Ry.  v.  Donovan  (Tex.  Civ.),  23  S.  W. 
736,  cited  arguendo  to  proposition  not  considered  because  of  improper 
assignment  of  error,  but  opinion  not  showing  nature  of  the  proposi- 
tion. 

82  Tex.  44-50,  17  S.  W.  516,  McKINNBT  v.  NUNN. 

In  Absence  of  Evidence  as  to  Mode  of  Acquiring  Land,  it  will  be 
deemed  community  property. 

Approved  in  Albrecht  v.  Albrecht  (Tex.  Civ.),  35  S.  W.  1077,  pre- 
sumption that  propeity  purchased  during  marriage  is  community 
must  be  repelled  by  reasonably  clear  and  satisfactory  evidence. 

Matters  Pleaded  In  Defense  are  in  Issae  Without  Beplication  by 
the  plaintiff. 

Approved  in  Kuteman  v.  Carroll  (Tex.  Civ.),  70  S.  W.  564,  reaffirm- 
ing rule. 

82  Tez.  60-58,  17  S.  W.  1043,  BIO  GRANDE  CATTLE  CO.  v.  BURNS. 

Corporation  Befnsing  to  Transfer  Stock  on  Books  at  request  of 
purchaser  from  holder  is  guilty  of  conversion,  and  may  be  sued  for 
specific  performance  or  assumpsit  for  market  value  of  stock. 

Approved  in  Tombler  v.  Palestine  Ice  Co.,  17  Tex.  Civ.  601,  43 
S.  W.  897,  pledgee  of  stock  will  be  protected  as  against  subsequent 
garnishment,  though  such  transfer  of  stock  not  entered  on  corpora- 
tion's books;  Bradford  v.  Frankfort  etc.  B.  B.,  142  Ind.  394,  40  N. 
E.  744,  stockholder  of  corporation  is  estopped  from  denying  validity 
of  its  consolidation  with  others,  where  he  participated  therein;  Dooley 
V.  Gladiator  etc.  Milling  Co.,  134  Iowa,  471,  109  N.  W.  865,  allow- 
ing interest  from  demand  to  date  of  trial.  See  note,  57  Am.  St.  Bep. 
393. 

Omission  of  Court  to  Find  Date  When  Stock  was  Converted  by 
corporation  is  not  reversible  error,  where  no  such  finding  is  re- 
quested, and  there  is  no  statement  of  facts. 

Eeaffirmed  in  Logan  v.  Lennix,  40  Tex.  Civ.  66,  88  S.  W.  367; 
Ten2der  v.  Tyrrell,  32  Tex.  Civ.  446,  75  S.  W.  68;  Alcott  v.  Spencer 
etc.  Mfg.  Co.  (Tex.  Civ.),  31  S.  W.  835;  Spencer  v.  James,  10  Tex. 
Civ.  334,  43  S.  W.  556. 

Whether  Two  or  More  Persons  are  Partners  as  to  each  other  must 
generally  be  determined  by  the  intention  of  the  parties  as  expressed 
in  their  contract. 

See  note,  115  Am.  St.  Bep.  414. 

A  Share  of  Stock  may  be  Assigned  without  a  certificate. 
Approved  in  Lipscomb's  Admr.  v.  Condon,  56  W.  Va.  425,  426,  107 
Am.  St.  Bep.  938,  49  S.  E.  395,  67  L.  B.  A.  670,  reaffirming  rule. 

82  Tez.  68-65,  27  Am.  St.  Bep.  852,  19  8.  W.  847,  LYNE  v.  8AN- 
FOBD. 

"Willis  A.  Porris"  and  "Willis  A.  Farrls"  are  idem  sonans,  and 
sale  by  administrator  of  Willis  A.  Farris  will  pass  title  to  headright 
certificate  granted  to  heirs  of  Willis  A«  Forris. 
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Approved  in  Arnall  ▼.  Newcom,  29  Tex.  Civ.  523,  69  S.  W.  93, 
names  "Arnall"  and  "Arnold"  idem  sonans;  Western  Union  Tel.  Co. 
V.  Drake,  14  Tex.  Civ.  602,  38  S.  W.  633,  fact  that  names  "Frank 
Simons,"  "F.  A.  Symonds"  and  "Frank  Symonds"  are  indifferently 
used  in  taking  deposition  is  no  ground  for  its  suppression;  Emanuel 
T.  Gates,  53  Fed.  775,  admitting  copy  of  deed  in  evidence  though 
variance  in  spelling  of  names.  See  notes,  27  Am.  St.  Rep.  786;  34 
Am.  St.  Bep.  131;  100  Am.  St.  Rep.  346;  82  Am.  St.  Rep.  291. 

Kotbing  to  Contrary  Appearing  on  Record,  it  will  be  presumed, 
when  judgment  of  county  court  in  administration  is  collaterally  at- 
tacked, that  it  found  facts  which  gave  it  jurisdiction. 

Approved  in  Harris  v.  Shafer  (Tex.  Civ.),  21  S.  W.  114,  Kerlicks 
v.  Keystone  Land  etc.  Co.   (Tex.  Civ.),   21   S.  W.   624,  and  Flenner 
V.  Walker,  5  Tex.  Civ.  152,  23  S.  W.  1Q32,  all  reaffirming  rule;  Black- 
man  V.  Mulhall,  19  S.  D.  546,  104  N.  W.  253,  order  of  probate  court 
finding  all  facts  necessary  to  constitute  valid  sale  of  realty  conclusive 
against  collateral  attack;   Kendrick  v.  Wheeler,  85   Tex.   252,  20   S. 
W.  46,  purchaser  need  not  look  beyond  order  of  court  ordering  sale; 
Chapman  v.  Brite,  4   Tex.   Civ.  511,   23   S.  W.   516,  appointment   of 
administrator   de   bonis   non   cannot   be   collaterally   attacked   unless 
record  shows  court  had  no  jurisdiction;   Grant  v.   Hill    (Tex.   Civ.), 
29  S.  W.  249,  see  30  S.  W.  954,  all  presumptions  will  be  indulged  as 
to  regularity  of  county  court's  proceedings  in  probate  matters;  Hal- 
bert  V.  Martin   (Tex.  Civ.),  30  S.  W.  389,  and  Halbert  v.  De  Bode, 
15  Tex.  Civ.  623,  40  S.  W.  1014,  both  presuming  administrator  legally 
appointed  after   eighteen  years'   recognition   as   such.     See   note,   81 
Am.  St.  Rep.  551. 

Distinguished  in  Gwinn  v.  Melvin,  9  Idaho,  211,  212,  108  Am.  St. 
Rep.  119,  72  Pac.  963,  proceeding  for  appointment  of  administrator, 
"action"  within  statute  of  limitations. 

That  Order  of  Sale  by  Administrator  was  Obtained  and  sale  made 
without  notice  are  objections  which  cannot  be  urged  upon  collateral 
attack. 

Approved  in  Harris  v.  Shafer  (Tex.  Civ.),  21  S.  W.  112,  adminis- 
tration is  not  void  because  seven  years  elapsed  between  death  of 
intestate  and  grant  of  letters;  Cassels  v.  Gibson  (Tex.  Civ.),  27  S. 
^.  726,  that  administrator's  sale  was  for  cash  instead  of  for  credit 
«s  provided  by  law  is  mere  irregularity.  See  note,  53  Am.  St.  Rep. 
138. 

faflnre  of  Application  for  Sale  by  Administrator  to  show  cause 
for  administration  and  reason  for  sale  cannot  be  urged  upon  col- 
lateral attack. 

Approved  in  Driggs  v.  Grantham  (Tex.  Civ.),  41  S.  W.  411,  order 
^^  Bale  regular  except  that  application  therefor  failed  to.  state  grounds 
^or  its  necessity  is  not  subject  to  collateral  attack.  See  note,  59 
Am.  St.  Rep.  105. 

Fraud  may  be  Urged  in  Direct  Attack  npon  Administration  Sale 
bttt  not  on  collateral  attack. 

Keaffirmed'in  Shirley  v.  Warfield,  12  Tex.  Civ.  455,  34.  S.  W.  392. 

Special  Act  of  Iiegislatiire  Granting  Headright  Certificate  to  heirs 
of  person  who  had  complied  with  laws  cannot  be  regarded  as  gratuity 
to  heirs,  but  is  subject  to  administration  as  part  of  estate. 

Approved  in  Santana  Livestock  etc.  Co.  v.  Pendleton,  81  Fed.  790, 
reaffirming  rule;  Fields  v.  Burnett,  49  Tex.  Civ.  452,  108  S.  W.  1051, 
applying  rule  to  colonist  certificate;  Pendleton  v.  Shaw,  18  Tex.  Civ. 
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455,  44  S.  W.  1010,  grant  to  heirs  becomes  assets  in  hands  of  ad- 
ministrator. 

m  1852  the  Existing  Probate  Law  did  not  fix  a  time  within  which 
administration  should  commence  after  the  death  of  an  intestate. 

See  note,  108  Am.  St.  Bep.  126. 

82  Tex.  65~e0,  17  8.  W.  613,  OBAY  ▼.  KAXTFFliAN. 
Defendant  in  Trespass  to  Tty  Title,  Who  Does  not  Show  Title 

in  himself,  cannot  object  that  plaintiff  exhibits  title  only  to  nndi- 
yided  interest. 

Approved  in  Davidson  v.  Wallingford  (Tex.  Civ.),  30  8.  W.  290, 
reaffirming  rule;  Wilcoxson  v.  Howard,  26  Tex.  Civ.  284,  62  S.  W. 
803,  2  Tex.  Ct.  Bep.  474,  party  in  possession  is  entitled  to  recover 
land  as  against  mere  trespasser. 

Omission  of  Word  "Her"  Before  "Act  and  Deed"  in  certificate  of 
privy  ackuowledgment  of  married  woman's  deed  will  not  vitiate  it 
if  otherwise  regular. 

Approved  in  Johnson  v.  Thompson,  92  Tex.  361,  50  S.  W.  1057, 
omission  of  "her"  before  ''executed"  will  not  vitiate  acknowledgment; 
Garton  v.  Hudson-Kimberly  Pub.  Co.,  9  Okl.  638,  58  Pac.  948,  omis- 
sion of  ''their"  from  acknowledgment  of  mortgage  immaterial.  See 
note,  108  Am.  St.  Bep.  541. 

Certificate  Which  Plainly  Indicates  Execution  of  Instroment  should 
not  be  held  invalid  because  of  mere  clerical  error  or  surplusage. 

Approved  in  Farrell  v.  Palestine  Loan  Assn.  (Tex.  Civ.),  30  S.  W. 
816,  instance  where  pen  stroke  through  part  of  clause  was  held  to 
show  that  clause  was  not  intended  as  part  of  acknowledgment;  Adams 
V.  Pardue  (Tex.  Civ.),  36  S.  W.  1017,  instance  where  printed  paren- 
thetical clause  not  stricken  out  was  held  as  surplusage.  See  note, 
108  Am.  St.  Bep.  535. 

Aliens  Could  Acquire  Land  and  Maintain  Suit  for  Same,  their  title 
being  defeasible  only  at  the  instance  of  the  state. 

Approved  in  Louisville  Property  Co.  v.  Mayor  and  City  Council, 
114  Tenn.  221,  84  S.  W.  812,  foreign  corporation  could  purchase  land 
in  state  without  first  satisfying  requirements  for  doing  business 
therein.     See  note,  31  L.  B.  A.  106. 

82  Tex.  75-81,  17  S.  W.  603,  HOUSTON  v.  NEWSOME. 

Where  It  Appears  That  Parties  Intended  Notice  of  maker's  inten- 
tion to  exercise  privilege  to  extend  note  to  be  given  at  maturity, 
notice  after  maturity  would  be  ineffectual. 

Approved  in  Johnson  v.  Portwood,  89  Tex.  239,  34  S.  W.  789,  it 
option  to  acquire  right  by  doing  certain  thing  within  certain  tim';^, 
holder  of  option  must  comply  within  specified  time. 

Storehouse  Leased  Out,  but  in  Which  Owner  kept  his  safe,  witn 
privileges  of  writing,  etc.,  cannot  be  regarded  as  business  homestead 
of  cattle  dealer  and  real  estate  agent. 

D'-^tinguished  in  Duncan  v.  Ferguson-McKinney  Dry  Goods  Co., 
150  Fed.  273,  business  homestead  not  abandoned  by  leasing  where 
owner  reserved  deskroom  and  space  for  merchandise. 

Keeping  a  Safe  In  a  Storehouse  will  not  Make  It  a  Business  home- 
stead. 

Approved  in  Alexander  v.  Lovett,  95  Tex.  663,  69  S.  W.  69,  one 
who  leased  premises,  keeping  his  safe  therein,  abandoned  them  as 
business  homestead. 
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82  Tex.  81-89,  18  S.  W.  99,  STEPHENS  v.  MOTL. 

Vendor  Betainlng  Lien  Stands  In  Belation  of  Mortgagee  out  of 
ponession,  not  entitled  to  possession  until  default  on  part  of  vendee 
and  reseission  of  contract,  or  foreclosure. 

Approved  in  Carey  v.  Starr,  93  Tex.  514,  56  S.  W.  325,  Liverpool 
etc.  Ins.  Co.  v.  Bicker,  10  Tex.  Civ.  267,  31  8.  W.  250,  both  reaffirm- 
ing rule;  Ford  v.  Boone,  32  Tex.  Civ.  553,  75  S.  W.  355,  one  conveying 
land  subject  to  vendor's  lien  passes  full  title,  though  he  subsequently 
diseharges  lien;  Kuite  v.  Lage,  152  Mich.  639,  125  Am.  St.  Bep.  421, 
116  N.  W.  467,  vendor  could  not  maintain  ejectment  against  stranger 
who  had  ousted  vendees;  Minter  v.  Burnett,  90  Tex.  249,  38  S.  W. 
333,  vendee's  title  is  subject  to  execution,  may  be  sold  by  him,  and 
will  descend  to  his  heirs  notwithstanding  vendor's  lien;  Brotherton 
▼.  Anderson,  27  Tex.  Civ.  589,  66  8.  W.  683,  3  Tex.  Ct.  Rep.  841, 
Tender  transferring  purchase  money  notes  becomes  trustee  of  legal 
tiUe. 

82  Tex.  89-97,  17  &  W.  831,  EBIE  TEL.  CO.  v.  GBIMES. 

Defective  Statement  of  Canse  of  Action  is  not  Subject  to  general 
demurrer;  if  so  stated  as  to  be  amendable,  it  is  good  as  against  gen- 
eral demurrer. 

Beaffirmed  in  Western  Union  Tel.  Co.  v.  Campbell,  36  Tex.  Civ. 
278,  81  8.  W.  581,  El  Paso  etc.  By.  Co.  v.  Kelly  (Tex.  Civ.),  83  S.  W. 
857,  Colorado  Canal  Co.  v.  Sims  (Tex.  Civ.),  82  S.  W.  532,  Patterson 
V.  Prazer  (Tex.  Civ.),  79  S.  W.  1079,  Northwestern  Nat.  Ins.  Co. 
▼.  Woodward,  18  Tex.  Civ.  499,  45  S.  W.  187,  and  International  etc. 
B,  Co.  V.  Harris  (Tex.  Civ.),  65  S.  W.  886,  3  Tex.  Ct.  Bep.  685. 

In  Suit  Against  Telegraph  Company  for  Nondelivery  of  message, 
exception  that  petition  is  insufficient  because  "it  shows  that  plaintiff 
failed  to  see  his  mother  from  other  causes  with  which  defendant  was 
in  no  way  connected,"  is  too  indefinite. 

Approved  in  Chapman  v.  Western  Union  Tel.  Co.,  88  6a.  765,  30 
Am.  St.  Bep.  184,  15  S.  E.  901,  17  L.  B.  A.  430,  mental  anguish 
eansed  by  failure  of  telegraph  company  to  deliver  message  forms  no 
iMtsis  for  damages.     See  note,  27  Am.  St.  Bep.  918. 

Charge  That  Telegraph  Company  is  Chargeable  With  Knowledge 
of  agent  that  prompt  delivery  of  message  was  important,  which 
knowledge  he  could  have  acquired  from  telegram  in  question  or  from 
others  in  reference  to  same  matter,  is  correct. 

Approved  in  Potts  v.  Western  Union  Tel.  Co.,  82  Tex.  547,  18  S. 
^.  605,  holding  company  liable  for  nondelivery,  where  telegram  dis- 
closed its  importance.     See  note,  27  Am.  St.  Bep.  897. 

In  Suit  Against  Telegraph  Company  for  Nondelivery  of  Message, 
court  properly  refused  to  charge  that  **if  acts  of  plaintiff  contributed 
in  any  appreciable  extent  to  result  of  which  he  complains,  he  cannot 
recover." 

Approved  in  Gulf  etc.  By.  v.  Danshank,  6  Tex.  Civ.  388,  25  S. 
^'  297,  reaffirming  rule;  Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.), 
33  S.  W.  744,  instance  where  messenger  was  held  not  to  have  mado 
s^cient  inquiries  ae  to  addressee's  residence  where  incorrect  ad- 
^688  was  corrected  same  day  by  sender. 

82  Ter.  98-100,  17  S.  W.  927,  MANN  v.  MATHEWS. 

Warrantees  may  Becover  Interest  upon  Purchase  Money  where  they 
^ere  held  liable  for  rents  and  profits  in  suit  to  recover  land. 
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Heaflirxned  in  Kempner  ▼.  Beaumont  Lumber  Co.,  20  Tex.  Civ. 
310,  49  S.  W.  414,  and  Northern  Pac.  E.  E.  v.  Montgomery,  86  Fed. 
255. 

82  Tex.  101-104,  17  8.  W.  924,  HABDY  Y.  HANSON. 

Upon  Death  of  Intestate  In  1836,  I«eaving  Neither  ^^e,  child,  nor 
mother,  descent  was  cast  upon  father. 

Approved  in  Dunman  v.  Cloud,  3  Tex.  Civ.  458,  22  S.  W.  529,  col- 
lateral heirs  cannot  claim  as  against  parents  of  deceased. 

82  Tex.  104-112,  17  S.  W.  834,  FOST  WOBTH  ETC.  BY.  v.  GBSAT- 
HOUSB. 

Admission  of  Improper  Evidence  is  Harmless  Error  where  it  did 
not  affect  only  result  that  could  have  been  reached. 

Eeaffirmed  in  Griffis  v.  Payne,  92  Tex.  297,  47  S.  W.  974,  and  San 
Antonio  etc.  Ey.  v.  Gray  (Tex.  Civ.),  66  S.  W.  232,  3  Tex.  Ct.  Rep. 
'907.  Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Gunter,  44  Tex.  Civ.  486, 
99  S.  W.  155,  applying  rule  to  testimony  as  to.  weight  of  cattle 
shipped;  dissenting  opinion  in  Ft.  Worth  etc.  Ey.  Co.  v.  Jones,  38 
Tex.  Civ.  136,  85  S.  W.  41,  majority  holding  where  testimony  elicited 
by  leading  question,  same  testimony  subsequently  given  did  not  cure 
error. 

Distinguished  in  Ft.  Worth  etc.  Ey.  Co.  v.  Jones,  38  Tex.  Civ.  135, 
85  S.  W.  40,  where  testimony  elicited  by  leading  question,  same  tes- 
timony subsequently  given  did  not  cure  error. 

Witness  Who  has  Qualified  as  Expert  is  Competent  to  Give  opinion 
as  to  shrinkage  in  weight  of  cattle  as  result  of  railroad  accident. 

Approved  in  Gulf  etc.  Ey.  Co.  v.  Houghton  (Tex.  Civ.),  68  S.  W. 
718,  and  Gulf  etc.  Ey.  v.  Wright,  1  Tex.  Civ.  404,  21  S.  W.  81,  both 
reaffirming  rule;  St.  Louis  etc.  Ey.  Co.  v.  Gunter,  44  Tex.  Civ.  485, 
99  S.  W.  155,  witness  experienced  in  shipping  cattle  to  market  may 
testify  as  to  probable  shrinkage  in  cattle  in  given  case;  St.  Louis  etc. 
Ry.  Co.  V.  J.  H.  White  &  Co.  (Tex.  Civ.),  76  8.  W.  918,  permitting 
cattlemen  to  testify  that  damage  to  cattle  was  caused  by  bad  hand- 
ling and  delay;  Reynolds  v.  Weinman  (Tex.  Civ.),  40  S.  W.  569, 
allowing' witness  to  give  opinion  as  to  value  of  stock  of  merchandise; 
San  Antonio  &  A.  P.  Ey.  v.  Barnett,  27  Tex.  Civ.  503,  66  S.  W.  477, 
3  Tex.  Ct.  Rep.  987,  expert  need  not  have  seen  cattle  at  point  of  ship- 
ment to  respond  to  proper  hypothetical  question. 

Failure  of  Accurate  Statement  of  Facts  in  propounding  hypothetical 
question  does  not  render  it  inadmissible,  but  simply  affects  weight  of 
witness'  response. 

Approved  in  Howard  v.  Metcalf  (Tex.  Civ.),  26  S.  W.  450,  deposition 
will  not  be  suppressed  merely  because  interrogatory  assumes  facts 
instead  of  being  hypothetical. 

Carrier  cannot  Limit  Liability  for  Loss  Resulting  from  negligence. 

Approved  in  International  etc.  R.  R.  Co.  v.  Nandeventer,  48  Tex. 
Civ.  368,  107  S.  W.  561,  International  etc.  Ry.  v.  Anderson,  3  Tex.  Civ. 
13,  21  S.  W.  693,  Gulf  etc.  Ry.  v.  Eddins,  7  Tex.  Civ.  121,  26  S.  W. 
162,  Ft.  Worth  etc.  Ry.  v.  Daggett  (Tex.  Civ.),  27  S.  W.  187,  and 
Houston  etc.  Ry.  v.  Williams  (Tex.  Civ.),  31  S.  W.  558,  all  reaffirming 
rule;  St.  Louis  etc.  Ry.  Co.  v.  Moon,  47  Tex.  Civ.  211,  103  S.  W.  1177, 
refusing  to  enforce  contract  limiting  carrier's  liability  though  it  was 
valid  in  Arkansas,  where  it  was  made;  Missouri  etc.  Ry.  Co.  v.  Godair 
Commission  Co.,  39  Tex.  Qv.  302,  87  a  W.  358,  burden  on  carrier  to 
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show  that  limitation  of  ninety  days  within  which  to  bring  suit  was 
reasonable;  St.  Looia  etc.  By.  Co.  y.  Mclntyre,  36  Tex.  Civ.  403,  82 
8k  W.  348,  limitation  of  five  dollars  per  hundred  pounds  unreasonable, 
even  though  valid  by  lex  loci  contractus;  International  etc.  By.  v. 
Tolit,  3  Tex.  Civ.  649,  22  8.  W.  543,  common  carrier  cannot  contract 
against  liability  for  his  own  negligence;  International  etc.  By.  v. 
Garrett,  5  Tex.  Civ.  542,  24  S.  W.  355,  whether  contract  against  lia- 
bility for  damages  is  reasonable  is  question  for  jury;  Mexican  Nat. 
Bj.  V.  Ware  (Tex.  Civ.),  60  8.  W.  344,  1  Tex.  Ct.  Bep.  392,  stipula- 
tion in  contract  in  railroad  ticket  limiting  liability  for  loss  of  wear- 
ing apparel,  invalid;  Kansas  City  etc.  By.  v.  Pace  (Ark.),  63  S.  W. 
62,  failure  by  carrier  to  allege  stipulation  limiting  liability  for  injury 
to  cattle  acts  as  waiver  of  such  defense;  Southern  Pac.  Co.  v. 
PArcais,  27  Tex.  Civ.  58,  64  8.  W.  814,  3  Tex.  Ct.  Bep.  142,  stipulation 
limiting  liability  to  less  than  value  of  damaged  goods  is  invalid.  See 
note,  88  Am.  St.  Bep.  112. 

Court  Properly  Befnsed  Charge  That  Carrier  was  not  Liable  for 
injury  caused  by  inherent  viciousness  of  cattle  themselves  where  there 
was  no  testimony  to  show  such  injury. 

Approved  in  Atchison  etc.  By.  v.  Grant,  6  Tex.  Civ.  679,  26  S.  W. 
288,  refusing  charge  not  supported  by  evidence;  Dallas  Bapid  Transit 
By.  V.  Campbell  (Tex.  Civ.),  26  S.  W.  884,  where  mental  suffering 
is  not  alleged  in  suit  by  husband  for  injuries  to  wife,  and-  no  such 
evidence  is  offered,  charge  thereon  is  misleading.     See  note,  17  L.  B. 

Distinguished  in  Cleve  v.  Chicago  etc.  By.  Co.,  77  Neb.  170,  124 
Am.  St.  Bep.  837,  108  N.  W.  984,  where  owner  accompanies  cattle, 
be  must  prove  that  loss  resulted  from  carrier's  negligence. 

BtlpQiatioiis  aa  to  Notice  of  Loss  to  Carrier  must  be  reasonable^  to 
be  enforced,  and  burden  is  on  carrier  to  prove  them  so. 

Approved  in  Houtz  v.  Union  Pac.  B.  Co.,  33  Utah,  194,  93  Pac.  447, 
17  L  R.  A.  (n.  8.)  628;  Galveston  etc.  By.  v.  Thompson  (Tex.  Civ.), 
23  S.  W.  932,  Galveston  etc.  By.  v.  Williams  (Tex.  Civ.),  25  S.  W. 
312,  Galveston  etc.  By.  v.  Williams  (Tex.  Civ.),  25  S.  W.  1020,  Mis- 
souri etc.  By.  V.  Carter,  9  Tex.  Civ.  682,  29  S.  W.  566,  Houston  etc. 
B.v.  7.  Davis,  11  Tex.  Civ.  28,  31  S.  W.  309,  and  St.  Louis  etc.  By. 
▼.  Hays,  13  Tex.  Civ.  579,  35  S.  W.  476,  all  reaffirming  rule;  Missouri 
Pae.  Ry.  V.  Childers,  1  Tex.  Civ.  305,  21  S.  W.  77,  whether  stipula- 
tions as  to  notice  in  contract  are  reasonable  is  for  jury;  Missouri  etc. 
%■  V.  Darlington  (Tex.  Civ.),  40  S.  W.  550,  release  of  damages  for 
failnre  to  furnish  stock-cars  in  consideration  of  reduced  freight  rate 
is  no  defense  where  no  such  rate  was  given.  See  notes,  88  Am.  St. 
^P.  92;  17  L.  B.  A.  (n.  s.)  645;  7  L.  B.  A.  (n.  s.)  1044. 

^tenst  on  Amoimt  Becoyered  for  Injury  to  Cattle  in  train  wreck  may 
^  allowed  from  date  of  injury,  although  not  asked  for  in  pleading. 

Approved  in  Hipp  v.  City  of  Houston,  30  Tex.  Civ.  576,  71  S.  W. 
^1,  International  etc.  B.  Co.  v.  Lewis  (Tex.  Civ.),  23  S.  W.  324,  In- 
temational  etc.  By.  v.  Dimmit  Co.  Pasture  Co.,  5  Tex.  Civ.  191,  93 
8-  W.  756,  Galveston  etc.  By.  v.  Dromgoole  (Tex.  Civ.),  24  S.  W.  372, 
^n  Antonio  &  A.  P.  By.  v.  Harnett,  27  Tex.  Civ.  501,  66  S.  W.  476, 
^  Tex.  Ct.  Bep.  986,  and  Evans  v.  Beeves,  6  Tex.  Civ.  261,  26  S.  W. 
222,  all  following  rule;  City  of  Houston  v.  Lubbock,  35  Tex.  Civ.  106, 
"^  8.  W.  852,  allowing  interest  on  amount  due  for  salary  as  police- 
^^i  Texas  etc.  By.  Co.  v.  Murtishaw,  34  Tex.  Civ.  451,  78  S.  W.  956, 
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allowing  interest  on  damages  to  livestock  from  date  of  injury;  Gulf 
etc.  Ry.  Co.  v.  Sheperd  (Tex.  Civ.),  76  S.  W.  801,  allowing  interest  on. 
damage  done  to  barn  by  fire;  Watkins  v.  Junker,  90  Tex.  587,  40  S. 
W.  12,  giving  interest  upon  damages  given  for  wrongful  detention  of 
money;  Mills  v.  Haas  (Tex.  Civ.),  27  S.  W.  263,  allowing  interest,  un- 
der statute,  on  open  account  from  the  January  following,  although 
not  asked  in  petition;  Porter  v.  Russek  (Tex.  Civ.),  29  8.  W.  73,  in- 
terest is  allowable  for  money  overpr'd  from  time  of  overpayment; 
Southern  Pac.  Co.  v.  Anderson,  26  Tex.  Civ.  521,  63  S.  W.  1025,  2 
Tex.  Ct.  Rep.  1014,  and  Texas  etc.  Ry.  v.  Truesdale,  21  Tex.  Civ.  128, 
51  S.  W.  273,  sustaining  instruction  to  find  interest  on  damages  for 
injury  to  cattle.     See  note,  18  L.  R.  A.  451. 

Distinguished  in  San  Antonio  etc.  Ry.  Co.  v.  Addison,  96  Tex.  63, 
70  S.  W.  201,  damages  prayed  for  must  be  sufficient  to  cover  interest. 

"Where  Carrier  had  Notice  That  Cattle  were  being  shipped  for  im- 
mediate sale,  their  market  value  at  destination  should  be  considered 
in  estimating  damages. 

Approved  in  Baxley  v.  Tallassee  &  Montgomery  R.  R.  Co.,  128  Ala. 
191,  29  So.  454,  allowing  loss  of  profits  on  contract  of  which  carrier 
had  notice  as  damages  for  breach  of  agreement  to  furnish  cars. 

82  Tex.  112-124,  17  S.  W.  772,  WOLF  V.  PEBBYMAN. 

Where  One  of  Three  Defendants^  Sued  Jointly  for  false  imprison- 
ment, pleaded  in  abatement,  court  properly  limited  number  of  chal- 
lenges by  all  defendants  to  six. 

Approved  in  Watts  v.  Dubois  (Tex.  Civ.),  66  S.  W.  699,  following 
rule;  Kelley-Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.,  8  Tex.  234,  28 
S.  W.  1029,  applying  rule  where  plaintiff  and  intervener  make  com- 
mon cause  against  garnishee;  McLaughlin  v.  Carter,  13  Tex.  Civ.  702, 

37  S.  W.  669,  allowing  six  challenges  to  each  party  where  interests 
adverse;  Janes  v.  Ferd  Heim  Brewing  Co.  (Tex.  Civ.),  44  S.  W.  898,. 
defendants  sued  jointly  on  bond  are  not  entitled  to  separate  jury  lists, 
although  several  plead  release  by  extension  to  principal;  dissenting 
opinion  in  Waggoner  v.  Dodson,  96  Tex.  11,  68  S.  W.  816,  majority 
holding  allowance  of  twelve  challenges  to  defendants  error,  where  is- 
sue between  them  collateral. 

Defendants  Who  Do  not  Show  That  They  Desired  to  Challenge  tales- 
men, called  after  their  challenges  were  exhausted,  cannot  object  to 
restriction  of  number  of  challenges. 

Reaffirmed  in  St.  Louis  etc.  Ry.  Co.  v.  Barnes  (Tex.  Civ.),  72  S.  W. 
1042;  Mundine  v.  Pauls,  28  Tex.  Civ.  48,  66  8.  W.  255.  3  Tex.  Ct.  Rep. 
861. 

In  Both  Civil  and  Criminal  Cases  Each  Wrongdoer  is  Responsible 

for  acts  of  others,  done  pursuant  to  mutual  understanding,  or  in  fur- 
therance of  common  plan,  at  least  until  termination  of  enterprise. 
Reaffirmed  in  Coffin  v.  Varila,  8  Tex.  Civ.  419,  27  S.  W.  957.    See- 

38  Am.  St.  Rep.  820,  note. 

One  may  he  Charged  With  Participation  In  Wrong  by  Showing  that 
he  advised  or  procured  it  to  be  done,  although  he  did  not  otherwise 
take  part. 

Approved  in  Joske  v.  Irvine  (Tex.  Civ.),  43  S.  W.  280,  following 
rule;  Clark  v.  Winn,  19  Tex.  Civ.  224,  46  S.  W.  916,  holding  sureties- 
liable  for  wrongful  arrest  by  sheriff.    See  note,  51  L.  R.  A.  220. 
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Mere  Simllaxity  of  Names  Does  not  Make  Prima  Fade  Case  of 
identity  of  parties  as  matter  of  law;  any  presumption  arising  there- 
from would  be  of  fact. 

See  notes,  67  Am.  St.  Rep.  417;  7  L.  R.  A.  (n.  s.)  269. 

In  Suit  for  False  Imprisonment,  Plaintiff's  Admission,  prior  to  ar- 
rest, that  he  had  killed  a  negro,  is  not  admissible  to  mitigate  dam- 
ages. 

Approved  in  Landrum  t.  Wells,  7  Tex.  Civ.  628,  26  8.  W.  1002, 
good  faith  of  arresting  officer  that  he  is  taking  the  proper  person  is 
admissible  in  mitigation  of  damages. 

Wliere  Cliaracter  of  Party  is  in  Issue,  Inquiry  is  Limited  to  general 
reputation,  and  particular  facts  are  inadmissible  to  prove  it. 

See  note,  14  L.  R.  A.  (n.  s.)  746. 

Miscellaneous. — Cited  in  Regan  v.  Harkey,  40  Tex.  Civ.  18,  87  S.    > 
W.  1166,  that  plaintiff  expressed  himself  as  willing  to  be  searched 
did  not  relieve  defendant  from  liability  for  illegal  arrest. 

82  Tex.  124-130,  17  S.  W.  598,  SMITH  v.  LEE. 

Where  Meaning  of  Decree  is  Apparent  Parol  Evidence  is  inadmissi- 
ble to  show  its  intent  and  purpose. 

Approved  in  San  Antonio  St.  Ry.  v.  Muth,  7  Tex.  Civ.  449,  27  S. 
W.  755,  and  Crouch  v.  Johnson,  7  Tex.  Civ.  439,  27  S.  W.  11,  sus- 
taining verdict  where  no  injury  done  by  admission  of  illegal  evidence. 

AdmlsBion  of  Erroneous  Evidence  is  not  Reversible  Error  where 
there  is  sufficient  legal  evidence  to  support  judgment. 

Approved  in  Sexton  Rice  etc.  Co.  v.  Sexton,  48  Tex.  Civ.  200,  106 
8.  W.  733,  where  case  tried  to  the  court,  error  in  admitting  deposi- 
tion in  support  of  fact  otherwise  established  is  harmless;  Moore  v. 
Bivins  (Tex.  Civ.),  33  S.  W.  881,.  in  absence  of  statement  of  facts, 
sufficient  evidence  to  support  judgment  will  be  presumed. 

Distinguished  in  Tabet  v.  Powell  (Tex.  Civ.),  78  S.  W.  999,  where 
judge  stated  that  he  was  influenced  by  incompetent  evidence. 

One  Entering  on  Land  Under  Executory  Contract  cannot  Set  Up 
statute  of  limitations  until  he  shows  repudiation  of  such  contract. 

Reaffirmed  in  White  v.  Cole,  9  Tex.  Civ.  282,  29  S.  W.  1150,  and 
Johnson  v.  Lockhart,  16  Tex.  Civ.  34,  40  S.  W.  641. 

82  Tex.  130-186,  17  S.  W.  606,  PtTRDOM  v.  BOYD. 

Wife  cannot  Become  Partner  in  Mercantile  Enterprise,  and  if  she 
BO  invests  her  separate  property  she  incurs  no  liability  as  partner, 
but  is  creditor  of  firm  to  extent  of  investment. 

Approved  in  Hoopes  v.  Mathis,  40  Tex.  Civ.  124,  89  S.  W.  37,  if 
husband  and  wife  buy  bank  stock  as  partners,  husband  becomes  debtor 
to  wife  to  extent  of  her  separate  funds;  P.  J.  Willis  &  Bro.  v.  Mur- 
phy (Tex.  Civ.),  28  S.  W.  363,  wife  of  one  partner,  although  consider- 
ing herself  member  of  partnership,  is  not  such  in  law.  See  note,  31 
Am.  St.  Rep.  934. 

Wliere  Husband,  in  Attempt  to  Act  for  Wife,  in  Passing  Title  to 
property  supposed  to  belong  to  her,  is  mistaken  in  his  belief,  he  is 
nevertheless  bound  by  conveyance,  and  it  will  pass  such  title  as  he 
may  have. 

Reaffirmed  in  Hayden  Saddlery  etc.  Co.  v.  Ramsay,  14  Tex.  Civ. 
190,  36  S.  W.  597. 
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The  Original  and  Si:ppleinental  Assignments  and  the  inventories 
should  be  considered  together  in  determining  the  legal  effect  of  a 
transfer. 

Approved  in  Mexican  Nat.  Coal  etc.  Co.  v.  Frank,  154  Fed.  231, 
construing  together  power  of  attorney  and  letter  from  principal  to 
agent  inclosing  the  same. 

82  Tex.  137-139,  18  S.  W.  101,  BOBEK  v.  EnXINGTON. 

Pleading  not  Signed  may  be  Amended  by  Leave  of  Oonrt,  and  Re- 
vised Statutes,  article  1192,  providing  therefor  is  mandatory. 

Approved  in  Gulf  etc.  Ry.  v.  Butler  (Tex.  Civ.),  34  S.  W.  758,  and 
Fidelity  etc.  Co.  v.  Carter,  23  Tex.  Civ.  360,  57  S.  W.  316,  both  re- 
affirming rule;  Polnac  v.  State,  46  Tex.  Cr.  71,  80  S.  W.  381,  in  scire 
facias  point  that  original  petition  was  not  signed  cannot  be  first 
raised  in  arrest  of  judgment;  Vitkovitch  v.  Kleinecke,  33  Tex.  Civ. 
22,  75  S.  W.  545,  amendment  relates  back  to  date  of  filing;  First  Nat. 
Bank  v.  Robertson,  3  Tex.  Civ.  154,  22  S.  W.  101,  query,  whether  ex- 
ceptions to  answer  of  garnishee  should  be  considered  by  lower  court 
where  not  signed  by  party  or  counsel;  Hopkins  v.  Seay  (Tex.  Civ.), 
27  S.  W.  899,  holding  article  1192  mandatory;  Landa  v.  Mack  (Tex. 
Civ.),  56  S.  W.  540,  plea  may  be  amended  by  attaching  jurat. 
,    Pleading  may  be  Amended  Even  After  Trial  has  begun. 

Approved  in  Gulf  etc.  Ry.  v.  Butler  (Tex.  Civ.),  34  S.  W.  758,  fol- 
lowing rule;  Hobbs  v.  First  Nat.  Bank,  15  Tex.  Civ.  403,  39  S.  W. 
333,  held  error  to  strike  out  amended  petition  filed  on  day  of  trial 
where  leave  previously  granted  to  amend;  Watson  v.  Mirike,  25  Tex. 
Civ.  530,  61  S.  W.  540,  2  Tex.  Ct.  Rep.  160,  permitting  amendment 
setting  up  additional  demands. 

Pleading,  HoweTer  Defecti-ve  in  Substance,  is  capable  of  amend- 
ment. 

Approved  in  Ferguson  v.  Morrison  (Tex.  Civ.),  81  S.  W.  1241,  re- 
affirming rule;  Davis  v.  Farwell  Co.  (Tex.  Civ.),  49  S.  W.  656,  allow- 
ing amendment  of  petition  by  insertion  of  an  omitted  call  in  descrip- 
tion of  land. 

Judgment  Entry  Bedtal  Tliat  Cause  was  Dismissed  for  Want  of 
prosecution  should  be  disregarded  where  it  appears  that  counsel  were 
in  court  asking  amendment  and  resisting  dismissal. 

Approved  in  Fidelity  etc.  Co.  v.  Lopatka,  24  Tex.  Civ.  537,  60  S. 
W.  269,  1  Tex.  Ct.  Rep.  346,  reversing  judgment  by  default  whjre 
good  cause  shown  for  failure  to  prevent  such  judgment  and  good  de- 
fense shown. 

82  Tex.  139-140,  27  Am  St.  Bep.  859,  17  S.  W.  929,  CBAWFOBD  ▼. 
DOGGETT. 

Injury  to  Plaintiff's  Feelings  cannot  be  Element  of  actual  damages 
in  suit  for  wrongful  sequestration;  but  if  writ  were  maliciously  is- 
sued and  exemplary  damages  recoverable,  distress  of  mind  might  be 
considered  by  jury. 

Approved  in  Malin  v.  McCutcheon,  33  Tex.  Civ.  389,  76  S.  W.  587, 
mental  distress  not  element  of  actual  damage  for  wrongful  exclusion 
from  room  in  hotel;  Williams  v.  Yoe,  19  Tex.  Civ.  282,  46  S.  W.  660, 
in  action  for  wrongfully,  but  without  violence  to  plaintiff's  person, 
depriving  him  of  possession  and  use  of  property,  actual  damages  are 
not  recoverable  for  injury  to  feelings;  Morris  v.  Williford  (Tex.  Civ.), 
70  S.  W.  229,  mental  distress  not  element    of    actual    damages   for 
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seizare  and  sale  of  exempt  property.  See  notes,  27  Am.  St.  Bep.  852; 
27  Am.  St.  Rep.  918. 

Wife  Is  Uable  for  Her  Torts,  Unless  She  Acts  Under  Ooercion  of 
ber  husband. 

Approved  in  Taylor  v.  Stephens,  17  Tex.  Civ.  37,  42  S.  W.  1049, 
holding  wife's  separate  property  liable  for  her  torts.  See  notes,  37 
Am.  St.  Bep.  385;  131  Am.  St.  Bep.  132,  134;  92  Am.  St.  Bep.  167. 

82  Tex.  141-143,  18  S.  W.  205,  McBBIDE  T.  WILLIS. 

Where  It  Appears  That  Original  of  Insurance  Policy  was  kept  at 
office  of  supreme  lodge,  beyond  jurisdiction  of  court,  according  to 
custom,  secondary  evidence  of  its  contents  is  admissible. 

See  note,  28  Am.  St.  Bep.  24. 

82  Tex.  144-146,  18  B.  W.  S05,  lOBSOUBI  PAO.  BY.  V.  EAISEB. 

Circumstances  of  ^nexperienced  Girls,  Unaccustomed  to  Traveling, 
being  ejected  from  train  at  small  station,  where  they  were  strangers, 
were  calculated  to  arouse  in  their  minds  feelings  of  insecurity  and 
danger  which  could  not  be  properly  characterized  in  charge  to  jury 
as  "supposed  or  anticipated." 

Approved  in  Texas  etc.  By.  v.  Gott,  20  Tex.  Civ.  337,  50  S.  W.  194, 
reaffirming  rule  under  similar  facts;  International  etc.  B.  Co.  v.  Hen- 
derson (Tex.  Civ.),  82  S.  W.  1066,  allowing  damages  for  mental 
angaish  where  plaintiff  was  compelled  to  walk  twelve  miles  after 
being  driven  from  train;  Missouri  etc.  By.  -  Co.  v.  Tarwater,  33 
Tex.  Civ.  116,  75  S.  W.  937,  allowing  recovery  for  mental  anguish 
from  ejection;  Green  v.  Western  Union  Tel.  Co.,  136  N.  C.  500, 
103  Am.  St.  Bep.  955,  49  S.  E.  169,  67  L.  B.  A.  985,  allowing  re- 
covery for  mental  anguish  from  failure  to  deliver  message  announcing 
arrival  of  sixteen  year  old  girl  on  midnight  train;  Texas  etc.  By.  v. 
Armstrong,  93  Tex.  34,  51  S.  W.  836,  holding  mental  anguish  element 
of  damages  where  caused  proximately  by  negligence  of  railroad  com- 
pany.   See  notes,  77  Am.  St.  Bep.  866,  871;  12  L.  B.  A.  (n.  s.)  185. 

82  Tex.  146-156,  17  B.  W.  763,  CHEEK  V.  HEBNBON. 

Clerical  Error  In  Name  of  Party  Acknowledging  Deed  in  certificate 
of  acknowledgment  cannot  affect  deed  itself. 

Approved  in  Ballard  v.  Carmichael,  83  Tex.  365,  18  S.  W.  738,  sus- 
taining deed  duly  acknowledged  before  deputy  county  clerk.  See 
note,  108  Am.  St.  Bep.  537. 

ClaimantB  Under  Deeds  from  Children  of  Firgt  Marriage  may  show 
assets  received  by  husband  at  death  of  wife;  in  settlement,  equity 
wonid  require  husband  to  compensate  them  in  residue  of  land,  if  nec- 
essary. 

Beaffirmed  in  Williams  v.  Emberson,  22  Tex.  Civ.  531,  55  S.  W.  600. 

Where  Error  is  Assigned  to  Ruling  Sustaining  Objection  to  question 
Asked  witness,  bill  of  exceptions  should  show  what  answer  would  have 
been. 

Approved  in  Farmer  v.  Bandel  (Tex.  Civ.),  28  S.  W.  384,  Lindsey 
V-  Singletary  (Tex.  Civ.),  43  S.  W.  275,  and  Houston  etc.  B.  B.  v. 
Wallace  (Tex.  Civ.),  53  S.  W.  77,  all  following  rule;  Herring  v.  Mason, 
17  Tex.  Civ.  577,  43  S.  W.  804,  Houston  etc.  By.  v.  Wallace,  21  Tex. 
Civ.  395,  53  8.  W.  77,  and  Hereford  Cattle  Co.  v.  Powell,  13  Tex. 
Civ.  503,  36  S.  W.  1037,  refusing  to  revise  rulings  of  lower  court 
where  no  bill  of  exceptions. 
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Miscellaneous. — ^Herndon  v.  Beed,  82  Tez.  650,  18  S.  W.  665,  same 
case  on  second  appeal. 

82  Tex.  156-166,  17  B.  W.  534,  OUU  ETC.  BY.  v.  JONES. 

Parol  Agreement  cannot  be  Ingrafted  upon  Written  Contract,  clear 
in  its  terms,  in  absence  of  fraud^  accident,  or  mistake. 

Approved  in  Oaffey  v.  CaflPey,  12  Tex.  Civ.  619,  35  S.  W.  739,  Her- 
ring V.  Mason,  17  Tex.  Civ.  576,  43  S.  W.  804,  both  reaffirming  rule; 
American  Cotton  Co.  v.  Collier,  30  Tex.  Civ.  Ill,  69  S.  W.  1024,  prom- 
ises are  fraudulent  if  made  without  intention  to  perform;  dissenting 
opinion,  Barrett  v.  Featherstone,  89  Tex.  578,  35  S.  W.  16,  majority 
admitting  parol  evidence  to  show  fraud  in  written  contract. 

Parol  Evidence  1b  AdmlEsible  to  Sbow  That  Consideration  in  deed  is 
improperly  stated. 

Approved  in  Finn  v.  Krut,  13  Tex.  Civ.  45,  34  S.  W.  1016,  reaffirm- 
ing rule;  Hart  v.  Meredith,  27  Tex.  Civ.  273,  65  S.  W.  508,  3  Tex.  Ct. 
Bep.  696,  recitals  in  deeds  do  not  constitute  estot)pels  as  to  third 
parties. 

Where  Langnage  of  Contract  to  Convey  Land  indicates  that  distinct 
obligation  not  incorporated  in  writing  was  recognized,  parol  is  ad- 
missible to  show  it. 

Approved  in  Gulf  etc.  Ey.  Co.  v.  Martin,  38  Tex.  Civ.  385,  86  8. 
W.  28,  railroad  receiving  land  for  depot  required  to  keep  same  open; 
Strauss  v.  Gross,  2  Tex.  Civ.  437,  21  S.  W.  307,  admitting  parol  evi- 
dence to  show  term  of  employment  under  contract;  Weir  Plow  Co.  v. 
Evans  (Tex.  Civ.),  24  S.  W.  40,  allowing  parol  to  prove  contract  of 
one  partner  releasing  creditor  from  damages  for  wrongful  attach- 
ment; Missouri  etc.  Ry.  Co.  v.  Doss  (Tex.  Civ.),  36  S.  W.  498,  allowing 
parol  to  show  that  railroad  agreed  to  locate  depot  in  addition  to  ex- 
pressed consideration  in  deed  to  it. 

Distinguished  in  Rubrecht  v;  Powers,  1  Tex.  Civ.  285,  21  S.  W.  320, 
where  contract  does  not  consist  of  several  parts. 

Evidence  Held  Sufficient  to  Show  Agency  to  Make  Contracts  for  lo- 
cating depots  on  railway  line. 

Approved  in  Jesson  v.  Texas  etc.  Loan  Co.,  3  Tex.  Civ.  32,  21  S. 
W.  627,  agent  cannot  extend  his  authority  by  his  own  declarations; 
Missouri  etc.  Ry.  Co.  v.  Doss  (Tex.  Civ.),  36  S.  W.  498,  instance  fol- 
lowing rule. 

Miscellaneous.— Gulf  etc.  Ry.  v.  Pittman,  4  Tex.  Civ.  171,  23  S.  W. 
319,  allegation  that  contract  to  build  railroad  in  city  instead  of  a  dis- 
tance therefrom  was  obtained  by  fraud   states  cause  of  action. 

82  Tex.  166-173,  18  S.  W.  96,  OTJLF  ETC.  BY.  v.  ROWUIND. 

Where,  in  Suit  for  Injuries  Received  in  Alighting  from  Train,  de- 
fense was  that  train  stopped  longer  time  than  usual,  plaintiff  may 
show  that  defendant's  trains  frequently  passed  station  without  al- 
lowing sufficient  time  to  alight. 

Distinguished  in  Texas  etc.  Ry.  v.  Payne  (Tex.  Civ.),  35  S.  W.  297, 
error  to  show  that  on  different  occasion  witness  heard  no  whistle  un- 
til passenger  train  was  about  seventy-five  yards  from  crossing,  in- 
jury being  caused  by  freight  train  at  the  crossing. 

Admission  of  Irrelevant  Testimony  upon  Issue  as  to  which  evidenee 
is  conflicting  cannot  be  said  to  be  harmless,  and  necessi^tates  reversal. 

Reaffirmed  in  Mutual  etc.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  523,  31 
S.  W.  1075. 
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In  Snit^  Based  npon  Negligence,  Evidence  to  Show  Other  Similar 
Acts  must  be  of  contemporaneous  acts  as  developing  res  gestae;  if  re- 
sort is  had  to  former  acts  it  must  be  to  show  scienter  or  intent. 

Approved  in  Cunningham  v.  Austin  etc.  Ry.,  88  Tex.  538,  31  S.  W. 
631,  Texas  etc.  Ry.  v.  Payne  (Tex.  Civ.),  35  S.  W.  298,  both  arguendo; 
Sonthem  Pac.  Ry.  v.  Markey  (Tex.),  19  S.  W.  393,  separate  acts  are 
not  admissible  to  show  particular  negligence. 

Semble,  That  Custom  or  Habitual  Conduct  of  Defendant  is  not  admis- 
sible to  show  existence  or  absence  of  negligence  in  given  case;  ques- 
tion must  be  determined  by  facts  in  particular  case. 

Approved  in  Houston  etc.  Ry.  ▼.  Jones,  16  Tex.  Civ.  180,  40  S.  W. 
745,  reaffirming  rule;  Stewart  v.  Galveston  etc.  Ry.  Co.,  34  Tex.  Civ. 
371,  78  8.  W.  980,  ringing  of  bell  not  provable  by  general  custom  of 
trains;  Missouri  etc.  Ry.  v.  Johnson,  92  Tex.  383,  48  S.  W.  569,  where 
precise  act  or  omission  proved,  question  whether  it  is  actionable  neg- 
ligence must  be  decided  by  character  of  such  act  or  omission;  West- 
em  Union  Tel.  Co.  v.  Tobin  (Tex.  Civ.),  56  S.  W.  541,  holding  the 
question  a  serious  one,  but  making  no  decision  thereon. 

Beeonciled  in  International  etc.  R.  R.  v.  Branch  (Tex.  Civ.),  56  S. 
W.  542,  competent  to  show  negligence  by  retention  in  service  of  em- 
ployee known  to  be  habitually  reckless. 

82  Tex.  173-177,  17  S.  W.  528,  DU  BOIS  ▼.  BOONET. 

Where  Title  to  Part  of  Tract  InTOlved  in  Contract  for  Bale  of  land 
and  cattle  has  failed,  defendant  sued  for  price  of  cattle  may  set  up 
such  failure  in  reconvention. 

Approved  in  Hansen  v.  Yturria  (Tex.  Civ.),  48  S.  W.  797,  following 
role;  Paschall  v.  Penry,  82  Tex.  676,  18  S.  W.  156,  applying  rule  where 
part  of  land  sold  did  not  belong  to  vendor;  ^uest  v.  Moehrig,  24  Tex. 
Civ.  127,  57  S.  W.  866,  where  vendor  owned  only  part  of  land  sold, 
vendee  is  entitled  only  to  credit  for  actual  value  of  deficit  in  land 
with  interest. 

82  Tez.  178-186,  17  S.  W.  630,  STAFFOBD  ▼.  HABBIS. 

Parties  Joining  In  Petition  for  Appointment  of  Commissioner  to 
make  partition  sale,  and  recognizing  his  authority,  are  estopped  to 
question  validity  of. his  acts. 

Approved  in  Morrison  v.  Balzer,  35  Tex.  Civ.  250,  80  S.  W.  250,  wife 
eonve^ring  without  joining  husband  bound  by  acquiescence  in  convey- 
ance after  his  death;  Berger  r.  Beeves  (Tex.  Civ.),  24  S.  W.  528, 
where  commissioners  making  void  sale  were  heirs  of  the  deceased  per- 
son, their  deed  conveys  their  interest  therein;  Steger  v.  Davis,  8  Tex. 
Civ.  30,  27  S.  W.  1071,  rule  applies  to  corporations  as  well  as  per- 
sons; Cordray  v.  Neuhaus,  25  Tex.  Civ.  258,  61  S.  W.  418,  1  Tex.  Ct. 
Hep.  565,  where  attorney  confessed  judgment  for  larger  amount  than 
authorized  by  client,  client  is  not  estopped  from  denying  validity  of 
sale  nnder  such  judgment;  American  Freehold  Land  etc.  Co.  v.  Mac- 
donnell  (Tex.  Civ.),  54  S.  W.  262,  arguendo. 

The  Probate  Court  (in  1859)  had  No  Jurisdiction  in  partition  pro- 
ceedings, in  an  estate  legally  pending  in  administration,  to  cause  a 
sale  to  be  made  through  a  trustee  or  commissioner. 

Approved  in  Kelsey  v.  Trisler,  32  Tex.  Civ.  181,  182,  74  S.  W.  66, 
67,  sale  by  alleged  guardian  void,  where  order  appointing  him  not  of 
reeord. 
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82  Ter.  187-190,  17  S.  W.  777,  OBEOG  v.  CLEVELAND. 

Deed  of  Trast  to  Secure  Indelitedness  is  Vitiated  by  instructions 
"to  sell"  the  property  in  due  course  of  trade  and  to  carry  on  retail 
business  in  regular  course  of  trade. 

Approved  in  Rainwater-Boogher  Hat  Co.  v.  Weaver,  4  Tex.  Civ. 
598,  23  S.  W.  915,  'sustaining  mortgage  to  creditor  where  property 
transferred  was  not  in  excess  of  debt. 

Trust  Deed  Permitting  Only  Sale  in  Due  Oourse  of  Trade  allows  of 
sale  only^at  retail  prices,  and  thus  hinders  and  delays  creditors. 

Approved  in  Greer  v.  Richardson  Drug  Co.,  1  Tex.  Civ.  637,  20  S. 
W.  1128,  reaffirming  rule;  Armstrong  v.  Ames,  17  Tex.  Civ.  52,  43  8. 
W.  305,  construing  "hinder  and  delay"  as  synonymous  with  "to  de- 
fraud"; Wallace  v.  Bagley,  6  Tex.  Civ.  488,  26  S.  W.  520,  setting 
aside  trust  deed  with  power  to  sell  property. 

Distinguished  in  Fry  v.  Hawkins  (Tex.  Civ.),  45  S.  W.  622,  trust 
deed  authorizing  sale  of  personalty  at  retail  does  not  authorize  retail 
business -in  usual  course  of  trade. 

82  Ter.  190-194,  17  &  W.  916,  LACY  v.  LOOHETT. 

Homestead  Exemption  Adheres  to  Land;  accordingly,  upon  hus- 
band's death  widow  is  entitled  to  property  as  homestead,  and  upon 
her  death  title  passes  to  daughter,  free  from  father's  debts. 

Approved  in  Cameron  v.  Morris,  83  Tex.  17,  18  S.  W.  423,  Stephen- 
son V.  Marsalis,  11  Tex.  Civ.  168,  33  S.  W.  386,  both  reaffirming  rule; 
Krueger  v.  Wolf,  12  Tex.  Civ.  177,  33  S.  W.  668,  widowed  daughter 
living  with  widowed  mother  at  time  of  latter's  death  entitled  to  al- 
lowance in  lieu  of  homestead;  Martin  v.  McAllister  (Tex.  Civ.),  61 
S.  W.  522,  2  Tex.  Ct.  Rep.  118,  showing  conflict  between  cases  on  this 
point,  but  not  reconciling  it.     See  note,  56  L.  R.  A.  54. 

82  Tex.  195-204,  27  Am.  St.  Bep.  861,  17  S.  W.  608,  MISSOXTBI  PAO. 
BY.  ▼.  HEIDENHEIMEB. 

Bill  of  Lading  is  Quasi  Negotiable  Instmment;  indorsement  accom- 
panied by  delivery  passes  title  to  goods  and  defeats  seller's  right  of 
stoppage  in  transitu. 

Reaffirmed  in  Mercantile  Banking  Co.  v.  Landa  (Tex.  Civ.),  33  S. 
W.  681;  Chas.  F.  Orthweins'  Sons  v.  Wichita  Mill  etc.  Co.,  32  Tex. 
Civ.  602,  75  S.  W.  365.  Approved  in  Grayson  County  Nat.  Bank  v. 
Nashville  etc.  Ry.  (Tex.  Civ.),  79  S.  W.  1096,  carrier  must  deliver 
according  to  bill  of  lading  and  indorsements.  See  notes,  42  Am.  St. 
Rep.  84;  50  Am.  St.  Rep.  546;  105  Am.  St.  Rep.  346,  372. 

Distinguished  in  Landa  v.  Lattin,  19  Tex.  Civ.  250,  46  S.  W.  51, 
where  vendor  of  wheat,  under  contract  warranting  quality  shipped, 
taking  bill  of  lading  to  shipper's  order  with  draft  attached,  which 
it  transferred  to  banlc,  which  delivered  bill  to  purchaser  on  payment 
of  draft,  bank  liable  to  purchaser  on  warranty. 

ConTersations  by  Means  of  Telephone  are  Admissible  in  evidence 
when  pertinent  in  issue,  though  name  of  party  answering  phone  un- 
known to  witness. 

Approved  in  American  Nat.  Bank  v.  First  Nat.  Bank,  41  Tex.  Civ. 
397,  92  S.  W.  441,  admitting  conversation  by  unknown  person  pur- 
porting to  speak  for  bank;  Merrill  v.  Southwestern  Telegraph  etc. 
Co.,  31  Tex.  Civ.  615,  73  S.  W.  423,  rejecting  conversation  overheard 
I  on  telephone  to  fix  company  with  notice;  Knickerbocker  Ice  Co.  v. 

Gardiner  Dairy  Co.,  107  Md.  572,  69  Atl.  411,  16  L.  B.  A.  746,  al- 
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though  witness  did  not  recognize  voice  of  person  who  answered  tele- 
phone. See  notes,  37  Am.  St.  Bep.  432;  127  Am.  St.  Bep.  540,  543, 
544,  555;  86  Am.  St.  Bep.  413;  13  L.  B.  A.  (n.  s.)  373;  6  L.  B.  A. 
(n.  8.)  1182;  17  L.  B.  A.  441. 

Demaxid  for  Delivery  of  Goodn  tj  Carrier  is  not  Condition  Precedent 
to  right  to  sue  for  nondelivery  and  conversion. 

Approved  in  Gulf  etc.  By.  v.  Humphreys,  4  Tex.  Civ.  336,  23  S.  W. 
557,  conversion  of  goods  by  carrier  may  be  shown  by  delivery  made 
to  wrong  person.  See  notes,  34  Am.  St.  Bep.  588;  52  Am.  St.  Bep. 
103;  111  Am.  St.  Bep.  52;  103  Am.  St.  Bep.  831;  98  Am.  St.  Bep.  516. 
While  Carrier  may.  In  Snlt  by  Consignee  for  Nondelivery,  defend 
by  showing  consignor's  stoppage  in  transitu,  such  right  must  be  ex- 
istent at  time  it  is  exercised. 
See  note,  41  Am.  St.  Bep.  733. 

A  Bill  of  Lading  Is  None  the  Lees  to  be  Begarded  as  an  Original, 
because  it  is  stamped  "duplicate." 

Approved  in  Grand  Lodge  A.  O.  IT.  W.  v.  McFadden,  213  Mo.  287, 
lU  S.  W.  1177,  and  Grand  Lodge  etc.  v.  O'Malley,  114  Mo.  Ap.  191, 
89  S.  W.  72,  both  applying  rule  to  benefit  certificate.  See  note,  105 
Am.  St.  Bep.  340,  365. 

Misdelivery  by  Carrier  of  Article  Introsted  to  It  for  shipment   is 
conversion. 
See  note,  37  L.  B.  A.  177. 

82  Tex.  204-208, 17  S.  W.  1057,  lOBSOUBI  PAC.  BY.  V.  McKEBNAN. 

Facts  In  Snit  for  Damages  for  Injuries  against  railroad  company 
held  to  show  contributory  negligence  in  plaintiff  in  placing  himself 
on  track  in  front  of  moving  train. 

Approved  in  Gulf  etc.  By.  v.  Wilkins  (Tex.  Civ.),  32  S.  W.  353, 
arguendo. 

92  Tex.  208-214,  27  Am.  Bt  Bep.  870,  17  8.  W.  1047,  LECOMTE  v. 
TOUBOXJZE. 

Pand  Agreement  Fixing  Boundary  Line  between  adjoining  owners 
is  not  within  statute  of  frauds,  nor  is  it  within  statutes  regulating 
eonyejrances  of  real  estate. 

Approved  in  Farr  v.  Woolfolk,  118  Ga.  279,  45  8.  E.  231,  and  Bailey 
▼.  Baker,  4  Tex.  Civ.  396,  23  S.  W.  455,  both  reaffirming  rulej  Ben- 
nett V.  Virginia  etc.  Cattle  Co.,  1  Tex.  Civ.  324,  21  S.  W.  128,  mar- 
ried woman  may  make  parol  contract  to  acquire  land  by  location  of 
certificate  which  is  her  separate  property;  Kitchen  v.  Chantland,  130 
Iowa,  624,  105  N.  W.  369,  and  Steinhilber  v.  Holmes,  68  Kan.  610, 
611,  75  Pae.  1020,  1021,  both  applying  rul^  even  though  period  of  ac- 
quiescence falls  short  of  that  required  for  adverse  possession.  See 
notes,  53  Am.  St.  Bep.  491;  102  Am.  St.  Bep.  246;  10  L.  B.  A.  (n.  s.) 
610. 

82  Tex.  214-222,  18  S.  W.  102,  STEPHENS  v.  ADAIB. 

Fraodnlent  Ckmveyance  is  Valid  as  Between  Parties  thereto,  and 
can  only  be  set  aside  by  creditors,  purchasers^  or  other  persons  in- 
tended to  be  defrauded. 

Approved  in  Bobb  v.  Bobb  (Tex.  Civ.),  41  8.  W.  95,  reaffirming 
mle;  Butherford  v.  Carr  (Tex.  Civ.),  84  S.  W.  660,  land  cannot  be 
recovered  without  decree  setting  aside  conveyance;  Bruce  v.  Koch 
(Tex.  Civ.),  40  S.  W.  627,  arguendo.     See  note,  30  Am.  St.  Bep.  447. 
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Wbile  ConrtB  will  not  Enforce  Executory  Fraudulent  Contract  of 
sale,  they  will  not  interfere  as  between  parties  when  it  becomes  ex- 
ecuted. 

Reaffirmed  in  Bailey  ▼.  Boydstun  (Tex.  Civ.),  33  8.  W.  282. 

In  an  Executed  Contract  of  Sale,  Delivery  of  the  personalty  sold 
is  not  necessary  to  complete  the  sale. 

Reaffirmed  in  Downey  v.  Taylor  (Tex.  Civ.),  48  S.  W.  542. 

82  Tex.  222-227,  17  S.  W.  505,  MATEB  ▼.  WAUCEB. 

Vhere  Plaintiff's  Testimony,  if  Unrebutted,  Would  Warrant  recov- 
ery by  him,  he  is  entitled  to  introduce  other  testimony  to  strengthen 
his  case  in  rebutting  defendant's  conflicting  testimony. 

Approved  in  Galveston  etc.  Ry.  v.  Parrish  (Tex.  Civ.),  40  S.  W. 
192,  reaffirming  rule;  Folts  v.  Ferguson  (Tex.  Civ.),  24  S.  W.  659, 
error  cannot  be  predicated  on  admission  of  evidence  out  of  its  regular 
order  in  absence  of  abuse  of  discretion. 

Where  Plaintiff  Withdraws  Third  Amended  Petition  upon  defend- 
ant's suggestion  of  surprise  and  request  for  continuance,  and  an- 
nounces ready  for  trial  up?)n  second  amended  petition,  it  is  proper 
for  court  to  proceed  to  trial  thereon  by  restoring  it  to  record. 

Followed  in  Gardiner  v.  Griffith  (Tex.  Civ.),  56  S.  W.  558. 

Party  cannot  Object  on  Appeal  That  Charge  to  Jury  was  insuffi- 
cient, where  he  did  not  request  fuller  charge. 

Followed  in  Thompson  v.  Hawkins  (Tex.  Civ.),  39  S  W.  187. 

82  Tex.  228-233,  18  S.  W.  557,  ANDERSON  V.  OLDHAM. 

Petition  for  Injunction  Against  Judgment  on  Oround  that  it  was 
rendered  contrary  to  agreement  between  counsel  should  allege  coun- 
sel's authority  to  make  agreement  or  ratification  thereof  by  parties. 

Approved  in  Cook  v;  Greenberg  (Tex.  Civ.),  34  S.  W.  689,  attorney 
cannot  compromise  client's  demand  without  his  knowledge  or  consent. 
See  note,  30  L.  E.  A.  788. 

Petitioner  for  Injunction  Against  Judgment  must  Show  that  he  used 
due  diligence  in  making  defense,  and  that  it  is  inequitable  and  un- 
just. 

Approved  in  White  v.  Powell,  38  Tex.  Civ.  42,  84  S.  W.  838,  deny- 
ing relief  against  judgment  where  defendant  failed  to  plead  discharge 
in  bankruptcy;  Bergstrom  v.  Kiel,  28  Tex.  Civ.  539,  67  S.  W.  784, 
plaintiff  negligent  in  not  seeing  that  judgment  was  rendered  in  ac- 
cordance with  agreement  of  counsel;  McLane  v.  San  Antonio  Nat. 
Bank  (Tex.  Civ.),  68  S.  W.  67,  complainant  in  suit  on  vendor's  lien, 
using  wrong  description,  barred  by  laches.  See  notes,  53  Am.  St. 
Rep.  445,  449,  452;  31  L.  R.  A.  39,  40. 

Defendant  cannot  Profit  by  ProYiaiona  of  Bevised  Statatee,  article 
2287,  classifying  property  for  purpose  of  levy,  if  he  did  not  avail 
himself  of  opportunity  to  point  out  property. 

Approved  in  Ellis  v.  Harrison,  24  Tex.  Civ.  20,  57  S.  W.  986,  judg- 
ment debtor  must  tender  officer  sufficient  personal  property  to  satisfy 
judgment  in  -such  cases. 

82  Tex.  234-236,  18  8.  W.  305,  BOKKEB  v.  MAYFTF.T.D. 

Witness  Who  has  had  Twenty  Years'  Experience  In  Constraction  of 
railways  is  competent  to  state  that  construction  of  culvert  which  he 
has  described  was  not  proper. 
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Approved  in  Galveston  etc.  E.  Co.  v.  Bohan  (Tex.  Civ.),  47  S.  W. 
1053,  employees  of  each  branch  of  railway  service  may  give  expert 
testimony  in  their  special  line. 

In  Suit  Against  Bailway  and  Beceivers,  Where  Court  Charged  jury 

,         to  find  for  railway,  verdict  against  receivers  and  judgment  thereon 

merely  fixed  liability  and  its  amount  on  receivers  in  official  capacity. 

Approved  in  International  etc.  Ey.  v.  McCulloch  (Tex.  Civ.),  24  S. 
W.  1102,  arguendo.     See  note,  31  Am.  St.  Eep.  374. 

In  Action  Against  Beceivers  of  Bailway,  It  la  Unimportant  whether 
defect  causing  injury  existed  when  railway  came  into  their  hands  or 
whether  they  had  sufficient  time  to  repair  it. 

Approved  in  Eobinson  v.  Mills,  25  Mont.  407,  65  Pac.  120,  applying 
rule  to  receiver  of  water  company  which  had  made  excavation  in 
street 

82  Tex.  237-238,  18  S.  W.  153,  THOMPSON  v.  ANDEBSOK. 
Motion  to  Dismiss  Writ  of  Error  on  Oround  That  Citation  does  not 

show  when  petition  was  filed,  and  that  it  does  not  describe  judgment 

as  contained  in  petition,  cannot  be  sustained  except  for  purpose  of 

striking  case  from  docket  without  prejudice. 
Reaffirmed  in  Talbert  v.  Barbour,  16  Tex.  Civ.  63,  40  S.  W.  187,  and 

lladdison  v.  Matthews  (Tex.  Civ.),  65  S.  W.  199. 

Tailure  to  Prosecute  Appeal  Filed  With  Cost  Bond  will  not  pre- 
(loile  right  to  writ  of  error  if  brought  within  two  years  after  judg- 
ment. 

Approved  in  Scottish  etc.  Nat.  Ins.  Co.  ▼.  Clancey,  91  Tex.  470,  44 
8.  W.  483,  Texas  etc.  Ey.  v.  Hare,  4  Tex.  Civ.  20,  23  S.  W.  43,  Gaines- 
ville etc.  By.  V.  Lacy,  7  Tex.  Civ.  64,  26  S.  \V.  414,  and  Barber  v. 
Sabine  etc.  Ry.,  9  Tex.  Civ.  93,  28  S.  W.  271,  all  reaffirming  rule; 
Davidson  v.  Ikard,  86  Tex.  68,  23  S.  W.  380,  right  under  judgment 
cannot  be  defeated  by  writ  of  error  after  failure  to  file  transcript 
on  appeal  within  statutory  time;  Harrington  v.  Blankenship  (Tex. 
Cir.),  52  S.  W.  585,  article  1016^  Eevised  Statutes,  does  not  apply 
when  appellant  abandons  his  appeal  and  files  transcript  under  writ 
of  error  within  ninety  days.  • 

Distinguished  in  Welch  v.  Weiss,  40  Tex.  Civ.  259,  90  S.  W.  161, 
appellee's  right  to  affirmance  on  certificate  not  affected  by  subsequent 

writ  of  error. 

,  «2  Tei.  242-244,  17  S.  W.  1051,  MARTIN-BROWN  CO.  v.  COOPEB. 

Plaintiff  in  Suit  to  Set  Aside  Conveyance  aa  Fraudulent  has  burden 
^  of  proving  that  purchaser  for  value  had  notice. 

Approved  in  Cleveland  v.  Butts,  13  Tex.  Civ.  274,  35  S.  W.  805,  re- 
affirming rule;  Reynolds  v.  Weinman  (Tex.  Civ.),  25  S.  W.  35,  proof 
of  a  badge  of  fraud  does  not  establish  the  fraud  conclusively. 

82  Tex.  244-246,  17  S.  W.  1050,  80LINSEY  V.  FOURTH  NATIONAL 
BANK. 

Assignee  of  Negotiable  Instrument,  Holding  Under  Foreign  admin- 
istrator, may  sue  in  Texas  courts  for  its  collection. 

Approved  in  Keller  v.  Alexander,  24  Tex.  Civ.  191,  58  S.  W.  640, 
reaffirming  rule.     See  note,  30  Am.  St.  Eep.  442. 

Mortgage  Is  Mere  Incident  of  Debt  Secured,  and  assignment  of 
debt,  even  by  parol,  draws  mortgage  after  it  as  appurtenant. 

Reaffirmed  in  Van  Burkles  v.  Southwestern  Mfg.  Co.  (Tex.  Civ.),  39 
&  W.  1087. 
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82  Tez.  247-249,  18  B.  W.  142,  TEXAS  ETC.  BY.  V.  OVEBALL. 

Act  of  Passenger  in  Placing  His  Hand  in  Snch  Position  on  jamb 
of  door  that  it  would  certainly  be  injured  by  anyone  dosing  door  is 
act  of  negligence. 

Approved  in  Trumbull  v.  Donahue,  18  Colo.  Ap.  465,  72  Pac.  686, 
reaffirming  rule. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Neely,  45  Tex.  Civ.  613, 
101  S.  W.  483,  passenger  who  for  proper  purpose  passes  from  one 
coach  to  another  while  train  in  motion  does  not  assume  risk  of  hav- 
ing fingers  mashed  in  door  jamb  by  negligent  closing  of  door  by  por- 
ter. 

Reconciled  in  Sturdivant  v.  Ft.  Worth  etc.  Ry.  (Tex.  Civ.),  27  S. 
W.  171,  where  passenger  in  Pullman  car  while  in  wash-room  placed 
his  hand  on  what  appeared  to  be  plain  wall  and  was  injured,  it  is 
question  for  jury. 

If  Brakeman  Sees  Passenger's  Hand  in  Dangerous  Position,  and 
closes  door  on  it  regardless  of  consequences,  passenger's  negligence 
will  not  relieve  company  from  liability. 

Approved  in  Choate  v.  San  Antonio  etc.  Ry.,  90  Tex.  86,  36  S.  W. 
249,  holding  company  liable  for  injury  to  passenger  thrown  from  train 
negligently  handled;  International  etc.  Ry.  v.  Sein,  11  Tex.  Civ.  391, 
33  S.  W.  560,  holding  party  placed  in  dangerous  position  not  guilty 
of  contributory  negligence  because  of  his  failure  to  choose  best  means 
of  escape. 

Miscellaneous. — Pontiac  Shoe  Mfg.  Co.  v.  Hamilton,  18  Tex.  Civ. 
285,  44  S.  W.  406,  where  goods  sold  by  sample  are  rejected  because 
they  fail  to  correspond  with  samples,  plaintiff  must  prove  such  cor- 
respondence. 

82  Tex.  249-254,  17  S.  W.  612,  LOYD  v.  FOBT  WOBTH. 

Bequirement  by  City  Council  of  New  Bond  from  Assessor  and  col- 
lector under  Revised  Statutes,  article  366,  releases  obligors  under  first 
bond  only  from  future  responsibility. 

Approved  in  Roberts  v.  County  Commissioners,  8  Wyo.  205,  56  Pac. 
918,  holding  sureties  under  old  bond  litfble  for  defalcation  prior  to 
new  bond. 

82  Tez.  255-258,  17  S.  W.  538,  MOBBIS  V.  GAINES. 
Promise  by  Vendee  to  Pay  Note  of  Vendor,  in  Part  Payment  of 

purchase  price  of  land,  is  not  within  statute  of  frauds. 

Reaffirmed  in  Cohen  v.  Simpson  (Tex.  Civ.),  32  S.  W.  61;  Pickett 
V.  Jackson  (Tex.  Civ.),  42  S.  W.  568;  Beitel  v.  Dobbins  (Tex.  Civ.), 
44  S.  W.  302;  Johnson  v.  Elmen,  24  Tex.  Civ.  46,  59  S.  W.  606.  Ap- 
proved in  Blakeney  v.  Nalle  &  Co.,  45  Tex.  Civ.  638,  101  S.  W.  876, 
oral  promise  to  pay  debt  of  another,  made  on  valuable  consideration 
to  promisor,  is  not  within  statute  of  frauds.  See  note,  15  L.  R.  A. 
(n.  s.)  1088. 

Where  Contract  for  Sale  of  Land  is  Ezecntory  on  Both  Sides,  and 
there  has  been  no  part  performance,  party  seeking  specific  perform- 
ance must  show  memorandum  signed  by  party  to  be  charged. 

Approved  in  Day  v.  Dalziel  (Tex.  Civ.),  32  S.  W.  378,  Johnson  v. 
Portwood,  89  Tex.  245,  34  S.  W.  598,  and  Moore  v.  Powell,  6  Tex. 
Civ.  48,  25  S.  W.  474,  all  reaffirming  rule;  Foster  v.  New  York  etc. 
Land  Co.,  2  Tex.  Civ.  514,  22  S.  W.  263,  acceptance  of  written  offer 
to  sell  land  must  be  in  writing. 
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Wliere  Eitlier  Party  to  Contract  for  Sale  of  Lands,  in  reliance  on 
Terbal  promise  of  other,  has  been  induced  to  do  or  forbear  to  do  any 
act,  and  his  position  has  thereby  been  changed  for  the  worse,  equity 
will  enforce  performance. 

Approved  in  Southern  etc.  Loan  Assn.  v.  Winans,  24  Tex.  Civ.  548, 
60  8.  W.  828,  1  Tex.  Ct.  Eep.  602,  reaffirming  rule;  Manning  v.  State, 
46  Tex.  Cr.  331,  81  S.  W.  960,  statute  does  not  make  original  records 
inadmissible;  Houston  etc.  Ry.  Co.  v.  Wright,  15  Tex.  Civ.  153,  38 
S.  W.  837,  where,  under  agreement  for  sale  of  land,  purchaser  took 
possession  thereof,  paying  part  of  price  and  making  valuable  improve- 
ments, contract  is  not  within  statute  of  frauds;  Munk  v.  Weidner,  9 
Tex.  Civ.  494,  29  S.  W.  410,  enforcing  conveyance  where  part  of  pur- 
chase price  paid. 

82  Tex.  259-269,  27  Am.  St.  Bep.  877,  17  8.  W.  614,  COLLINS  ▼. 
BALL. 

Land  Intended  to  be  8<Ad  Under  Probate  Decree  may  be  identified 
by  reference  to  entire  record,  and  record  may  be  aided  by  inventory, 

Beaffirmed  in  Santana  etc.  Land  Co.  v.  Pendleton,  81  Fed.  791. 

Other  Land  Than  That  Described  in  Probate  Sale  Proceedings  can- 
not b«  ingrafted  into  records  to  show  that  it  w^s  in  fact  land  in- 
tended to  be  sold. 

Distinguished  in  Corley  v.  GoU,  8  Tex.  Civ.  187,  27  S.  W.  820,  where 
shown,  by  decree  of  confirmation  that  misdescription  in  order  of  sale 
was  clerical  error. 

Certified  Copies  of  Probate  Records  are  Admissible  In  Evidence,  un- 
der Bcvised  Statutes,  article  2252,  where  records  themselves  would  be 
admissible. 

Followed  in  Willis  ▼.  Moore  (Tex.  Civ.),  33  S.  W.  693.  See  note, 
35  Am.  St.  Bep.  767. 

Bole  That  Interlineations  in  Deed  are  Presumed  to  have  been  made 
before  signing  applies  only  when  deed  and  its  surrounding  circum- 
stances are  free  from  suspicion. 

Approved  in  Barber  v.  Geer,  23  Tex.  Civ.  532,  57  S.  W.  58,  exclud- 
ing letter  where  erasure  unexplained  by  custodian.  See  note,  36  Am. 
St.  Rep.  129. 

Distinguished  in  Jones  v.  Shapera,  57  Fed.  463,  excluding  evidence 
where  proper  predicate  not  laid. 

Order  of  Sale  is  Necessary  to  Validity  of  administrator's  sale  of 
land. 

Approved  in  Teague  v.  Swasey,  46  Tex.  Civ.  155,  102  S.  W.  460, 
under  statute  order  of  sale  in  guardianship  proceedings  not  entered 
in  some  book  recognized  as  a  record  is  a  nullity. 

It  is  the  Daty  of  the  Oonrt  to  Constme  the  Recorda  and  proceed- 
ings of  the  probate  court  which  have  been  introduced  in  evidence, 
and  to  declare  fheir  legal  effect  to  the  jury. 

Approved  in  Tinsley  v.  Mcllhenny,  30  Tex.  Civ.  358,  70  S.  W.  797, 
court  may  charge  upon  legal  effect  of  written  instruments  and  other 
undisputed  evidence. 

Becorda  Authorizing  the  Sale,,  etc.,  of  the  S.  Barks  survey  did  not 
operate  as  a  conveyance  of  the  S.  Banks  land. 

See  note,  100  Am.  St.  Bep.  351. 

Where  Inventory  Lost,  Letters  of  Persons  Who  Made  It  are  inad- 
missible to  prove  by  comparison  that  name  in  record  written  as  Burka 
was  really  Banks,  from  writer's  style  of  forming  letters. 

See  note,  62  L.  B.  A.  874. 
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82  Tex.  270-273,  17  S.  W.  1052,  SAN  ANTONIO  ETC.  ET.  V.  KNOEP- 
FLI. 

The  Owner  of  an  Indosnre  Through  Which  a  Bailway  Track  is  run 
is  not  bound  to  construct  and  repair  the  necessary  cattle-guards. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Sproles,  47  Tex.  Civ.  298,  105  S. 
W.  522,  and  Houston  etc.  Co.  v.  Dugger  (Tex.  Civ.),  77  S.  W.  1047, 
both  reaffirming  rule. 

82  Tex.  273-276,  18  S.  W.  308,  OBB  9t  LINDSEY  SHOE  CO.  v. 
HARRIS. 

Subsequent  Creditors  may  Avoid  Attachment  Obtained  upon  affi- 
davit of  "intent  to  defraud  creditor,"  by  showing  falsity  and  knowl- 
edge thereof  by  affiant. 

Approved  in  Schneider  v.  Roe  (Tex.  Civ.),  25  S.  W.  59,  and  Mal- 
lette  V.  Fort  Worth  Pharinacy  Co.,  21  Tex.  Civ.  269,  51  S.  W.  860,  re- 
affirming rule;  Barker  v.  Abbott,  2  Tex.  Civ.  150,  21  S.  W.  73,  avoiding 
attachment  obtained  by  collusion.     See  note,  35  L.  R.  A.  779. 

Threatened  Conversion  by  Debtors  of  Accounts,  forming  greater 
part  of  assets,  into  promissory  notes,  is  sufficient  ground  for  affidavit 
of  "intent  to  defraud  creditors,"  to  secure  attachment. 

Distinguished  in>Farwell  v.  McGraw,  13  Colo.  Ap.  473,  59  Pac.  233^ 
where  conversation  did  not  constitute  a  threat. 

82  Tex.  277-279,  18  S.  W.  689,  STRTNGFELLOW  V.  SORRELLS. 

Increase  in  Value  of  Wife's  UTestock,  Owing  to  Care  Received 
after  marriage,  cannot  change  character  as  her  separate  property. 

See  notes,  77  Am.  St.  Rep.  106;  126  Am.  St.  Rep.  113. 

The  Increase  of  Livestock  Belonging  to  the  Wife's  separate  prop- 
erty is  the  progeny  of  the  original  stock  or  their  descendants. 

Approved  in  Libert  v.  Unfried,  47  Wash.  193,  91  Pac.  778,  increase 
of  sheep  does  not  include  their  wool,  but  their  offspring  only. 

82  Tex.  279-286,  17  S.  W.  1053,  WATSON  V.  MnJiTlR. 

Receipt  may  be  Disputed  or  Impeached,  and  evidence  tending  to 
account  for  payments  as  entering  into  indorsed  credits  is  competent. 

Reaffirmed  in  Brown  v.  Dennis  (Tex.  Civ.),  30  S.  W.  274. 

Witness  cannot  Testify  from  Memorandum  made  by  another  at  his 
dictation;  e.  g.,  one  made  by  his  attorney. 

Reaffirmed  in  Rice  v.  Ward,  93  Tex.  538,  56  S.  W.  750.  Approved 
in  Tabor  v.  State,  52  Tex.  Cr.  394,  107  S.  W.  1119,  copies  of  entries 
admissible  where  they  did  not  refresh  witness'  memory. 

82  Tex.  28&-290,  18  S.  W.  149,  NTJNNAI.LY  V.  TAUAFERRO. 

Remittitur  is  not  Allowable  Where  Excess  in  Verdict  is  not  ascer- 
tainable by  any  rules  of  law,  and  is  "uncertain  and  considerable." 

Reaffirmed  in  Texas  etc.  R.  R.  v.  Syfan,  91  Tex.  565,  44  S.  W.  1065; 
Missouri  etc.  Ry.  v.  Perry,  8  Tex.  Civ.  81,  27  S.  W.  497.  Questioned 
in  Ohio  River  R.  R.  v.  Blake,  38  W.  Va.  725,  18  S.  E.  959,  can  court 
suggest  release  of  part  of  excessive  damages  and  refuse  new  trial 
under  conditions  set  out  in  rule. 

82  Tex.  290-297,  18  S.  W.  146,  CIiAPP  V.  ENGIiEDOW. 

Husband  cannot  Impair  Wife's  Title  to  Land  by  ignoring  it  or 
making  declarations  denying  such  title. 

Approved  in  Evans  v.  Purinton,  12  Tex.  Civ.  162,  34  S.  W.  352,  re- 
affirming rule;  Owen  v.  New  York  etc.  Land  Co.,  11  Tex.  Civ.  286,  32 
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8.  W.  190,  wife's  separate  property,  upon  her  death,  descends  to  her 
heirs. 

Deed  may  be  Proved  by  Oircnmstantial  Evidence. 

Approved  in  Baldwin  v.  Goldfrank,  9.  Tex.  Civ.  272,  26  S.  W.  157, 
sustaining  deed  upon  circumstantial  evidence;  Bobbins  v.  Ginnochio 
(Tex.  Civ.),  45  8.  W.  36,  allowing  testimony  of  abstracter  of  compari- 
son of  his  abstracts  with  record  of  lost  deed;  Burleson  v.  Collins 
(Tex.  Civ.),  29  S.  W.  688,  certified  copy  of  record  and  acknowledg- 
ment is  admissible  to  prove  its  execution. 

82  Tex.  297-300,  17  B.  W.  595,  HALBEBT  v.  ALFOBD. 

Article  2200,  Bevlsed  Statutes,  Famishes  Authority  for  appeal  from 
order  rejecting  administrator's  account  or  report,  and  directing  him 
to  file  another. 

Beaffirmed  in  Thomas  v.  Hawpe,  25  Tex.  Civ.  536,  62  S.  W.  786,  2 
Tex.  Ct.  Bep.  496.     . 

S2  Tex.  S01-S05,  27  Am.  St.  Bep.  886,  18  &  W.  306,  MATEIN  v. 
SUPBEME  LODGE. 

Where  Constitution  and  By-laws  of  Beneficial  Order  Show  that 
initiation  is  indispensable  to  membership,  there  can  be  no  binding 
contract  of  insurance  until  that  has  taken  place. 

Beaffirmed  in  Bruner  v.  Brotherhood  of  American  Yeomen,  136 
Iowa,  619,  111  N.  W.  979;  Loyal  Mystic  Legion  v.  Bichardson,  76  Neb. 
567, 107  N.  W.  796;  McLeudon  v.  Woodmen,  106  Tenn.  708,  64  S.  W. 
39,  52  L.  B.  A.  444.  See  notes,  43  Am.  St.  Bep.  155;  52  Am.  St.  Bep. 
553. 

Distinguished  in  Sourwine  v.  Supreme  Lodge  K.  of  P.,  12  Ind.  Ap. 
451,  54  Am.  St.  Bep.  535,  40  N.  E.  647,  where  party  was  member  of 
organization. 

82  Tex.  306-308,  18  &  W.  689,  16  L.  B.  A.  347,  TEXAS  ETC.  BY.  v. 
JAMES. 

Passenger  Who  Gtoes  to  Sleep  and  Passes  His  Station  has  no  right 
to  he  carried  to  next  station  unless  he  pays  or  offers  to  pay  his  fare 
to  that  point,  and  cannot  recover  damages  for  his  ejection. 

Approved  in  United  Bailways  etc.  Co.  v.  Hardesty,  94  Md.  668,  51 
Atl.  409,  57  L.  B.  A.  275,  passenger  must  tender  fare — conductor  need 
not  demand  it;  Missouri  etc.  By.  v.  Dawson,  10  Tex.  Civ.  21,  29  S.  W. 
1107,  company  not  liable  where  passenger  negligently  got  on  wrong 
train;  Texas  etc.  By.  v.  Alexander  (Tex.  Civ.),  30  S.  W.  1114,  opera- 
tives need  not  awaken  passenger;  it  is  sufficient  if  they  stop  train  in 
reasonably  sufficient  time  to  alight  after  notice  of  its  arrival;  Mis- 
souri etc.  By.  V.  Hendrick  (Tex.  Civ.),  32  S.  W.  44,  conductor  need 
not  awaken  passenger  at  station  where  she  was.  to  change  trains, 
though  he  had  promised  to  do  so;  St.  Louis  etc.  By.  v.  Bicketts,  22 
Tex.  Civ.  518,  54  S.  W.  1091,  railroad  company  need  not  look  after 
comfort  of  passenger  after  leaving  train. 

If  Conductor  has  Bight  to  Eject  Person  from  Train,  he  can  law- 
fully use  only  such  force  as  is  necessary;  for  any  excess,  company 
is  liable. 

Approved  in  Texas  etc.  By.  v.  Woods,  8  Tex.  Civ.  466,  28  S.  W.  418, 
and  Missouri  etc.  By.  v.  Perry,  8  Tex.  Civ.  82,  27  S.  W.  497,  railroad 
company  is  only  liable  for  acts  of  servants  done  in  scope  of  their  au- 
thority; Gulf  etc.  By.  v.  Perry  (Tex.  Civ.),  30  S.  W.  710,  sustaining 
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fomewhat  similar  charge;  St.  Louis  etc.  By.  ▼.  McCuUougli,  18  Tex. 
Civ.  538,  45  S.  W.  326,  promise  by  conductor  to  give  passenger  special 
attention  does  not  bind  company.     See  note,  34  Am.  St.  Bep.  528. 

One  Ejected  from  Train  With  XTimecessary  Videace  and  in  insult- 
ing manner  is  entitled  to  compensation  for  feeling  the  shame  and 
mortification  resulting. 

Approved  in  Gillespie  ▼.  Brooklyn  Heights  B.  B.  Co.,  178  N.  Y.  362, 
102  Am.  St.  Bep.  503,  70  N.  E.  862,  66  L.  B.  A.  618,  where  conductor 
used  offensive  language  in  refusing  to  return  change;  Seaboard  etc. 
By.  V.  Scarborough,  52  Fla.  446,  42  So.  713,  allowing  damages  for 
physical  and  mental  suffering  after  expulsion  from  train.  See  notes, 
33  Am.  St.  Bep.  162;  61  L.  B.  A.  274;  59  L.  B.  A.  590. 

82  Tex.  S09-S14,  18  Q.  W.  691,  BOND  V.  TEBBELL  COTTON  ETC. 
CO. 

One  Borrowing  Money  from  Corporation  Lacking  Power  to  Loan 

is  estopped  to  allege  ultra  vires  when  sued  on  note  given  to  secure 
such  loan. 

Approved  in  Smith  v.  White  (Tex.  Civ.),  25  S.  W.  809,  Keys  v. 
Cleburne  Bldg.  etc.  Assn.  (Tex.  Civ.),  25  S.  W.  810,  Head  v.  Cleburne 
Bldg.  etc.  Assn.  (Tex.  Civ.),  25  S.  W.  811,  North  Side  By.  v.  Worth- 
ington  (Tex.  Civ.),  27  S.  W.  750,  Taylor  v.  Callaway,  7  Tex.  Civ.  469, 
27  S.  W.  938,  Scheussler  v.  Mason  (Tex.  Civ.),  28  S.  W.  43,  Logan  v. 
Texas  etc.  Loan  Assn.,  8  Tex.  Civ.  494,  28  S.  W.  143,  Penner  v.  Brit- 
ton  (Tex.  Civ.),  34  S.  W.  302,  and  Galveston  etc.  By.  v.  Galveston 
(Tex.  Civ.),  37  S.  W.  31,  all  reaffirming  rule;  Steger  v.  Davis,  8  Tex. 
Civ.  30,  27  S.  W.  1071,  express  assent  is  not  essential  on  part  of 
stockholders  to  operate  as  equitable  estoppel;  Corpus  Christi  v.  Cen- 
tral Wharf  etc.  Co.,  8  Tex.  Civ.  100,  27  S.  W.  805,  holding  city  es- 
topped from  denying  unauthorized  contract  where  it  received  bene- 
fit; Continental  Fire  Assn.  v.  Masonic  Temple  Co.,  26  Tex.  Civ.  141, 
62  S.  W.  931,  2  Tex.  Ct.  Bep.  583,  and  First  Nat.  Bank  v.  Greenville 
Oil  etc.  Co.,  24  Tex.  Civ.  648,  60  S.  W.  829,  1  Tex.  Ct.  Bep.  628,  hold- 
ing corporation  bound  by  unauthorized  contract  where  it  received 
benefit;  Sweeney  v.  El  Paso  etc.  Loan  Assn.  (Tex.  Civ.),  26  S.  W. 
292,  arguendo. 

Article  589,  Bevised  Statutes,  is  Merely  Declaratory  of  common  law 
by  which  corporations  are  strictly  confined  in  their  powers  to  the 
limits  and  fixed  purposes  for  which  they  were  created. 

Approved  in  Howe  Grain  etc.  Co.  v.  Jones,  21  Tex.  Civ.  201,  51  8. 
W.  26,  article  665,  Bevised  Statutes,  does  not  apply  to  purchase  by 
corporation  of  its  own  stock. 

82  Tex.  314-316,  18  S.  W.  690,  BECK  ▼.  AVONDINO. 

In  Suit  for  Wrongful  Execution  Against  PlalntifiTs  causing  seizure 
of  other  goods  than  those  pointed  out,  price  realized  and  balance  on 
judgment  should  be  allowed  as  credits. 

Approved  in  Fatheree  v.  Williams,  13  Tex.  Civ.  433,  35  S.  W.  326, 
reaffirming  rule. 

In  Action  for  Damages  for  Unlawful  Seizure  of  a  Stock  of  GKkmIb, 
an  itemized  statement  thereof  with  value  of  each  item  should  be 
given  or  reason  shown  why  it  cannot  be  given. 

Approved  in  Houston  etc.  By.  Co.  v.  Scale,  28  Tex.  Civ.  367,  67 
S.  W.  438,  petition  for  injury  to  baggage  should  state  nature  and 
value  of  each  article;  dissenting  opinion  in  Pacific  Exp.  Co.  y.  Need- 
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ham,  37  Tex.  Civ.  135,  83  8.  W.  25,  majority  holding  "about  the 
amount  of  seven  hundred  and  eighty  dollars'  worth  of  nursery  stock," 
sufficient  description. 

The  Statute  Giving  Defendant  the  Privilege  of  Pointing  Out  prop- 
erty to  be  levied  upon  is  directory;  but  when  he  promptly  avails  him- 
self of  the  privilege,  his  right  so  asserted  cannot  be  ignored. 

Approved  in  Harris  v.  Matthews,  36  Tex.  Civ.  436,  81  S.  W.  1206, 
reaffirming  rule. 

82  Tex.  317-318,  18  S.  W.  667,  CASON  v.  I.ANEY. 

Delay  in  Moving  to  Dismiss  may  Constitate  Waiver  of  formal  de- 
fects in  appeal  bond. 

Approved  in  Cason  v.  Connor,  83  Tex.  28,  18  S.  W.  669,  Cockrill 
V.  Eason  (Tex.  Civ.),  26  S.  W.  465,  and  Johnson  v.  First  Nat.  Bank 
(Tex.  Civ.),  29  S.  W.  677,  all  reaffirming  rule;  Futch  v.  Palmer,  11 
Tex.  Civ.  192,  32  S.  W.  566,  Martin  v.  Lapowski,  11  Tex.  Civ.  690, 
33  S.  W.  301,  and  Missouri  etc.  Ry.  v.  Mosty,  8  Tex.  Civ.  332,  27  S.  W. 
1058,  holding  defect  on  bond  cured  by  long  delay  before  motion  to 
dismiss. 

Distinguished  in  Territory  of  Hawaii  v.  Cotton  Bros.,  17  Haw.  387, 
filing  of  appeal  bond  not  waived  by  requesting  postponement. 

Miscellaneous.--Skinkle  v.  Huffman,  52  Neb.  22,  71  N.  W.  1004, 
right  of  subrogation  does  not  exist  in  favor  of  holder  of  second  mort- 
gage to  prejudice  of  the  paramount  lien. 

82  Tex  319-323,  18  S.  W.  560,  WILLIAMS  V.  WABREN. 

PexsoQ  cannot  be  Bomid  by  Personal  Judgment  against  him  with- 
out notice  of  suit,  unless  he  voluntarily  appeared. 

Approved  in  WoflPord  v.  Booker,  10  Tex.  Civ.  174,  175,  30  S.  W.  68, 
execution  under  void  judgment  may  be  enjoined  by  one  not  a  party 
to  suit  whose  property  is  affected;  Grahant  v.  East  Texas  Land  etc. 
Co.  (Tex.  Civ.),  50  S.  W.  580,  judgment  without  personal  jurisdiction 
is  void. 

82  Tez.  823-^28,  27  Am.  St.  Bep.  891,  18  S.  W.  221,  GULF  ETC.  BY. 
T.  LOONIE. 

To  AnthoTize  Becovery  of  Special  Damages  for  Delay  in  delivering 
message,  telegraph  company  must  have  had  notice,  from  face  of  mes- 
sage or  otherwise,  at  time  of  receiving  it,  of  circumstances  from 
which  special  damages  might  arise. 

Approved  in  Western  Union  Tel.  Co.  v.  Henley;  23  Ind.  Ap.  25,  54 
N.  £.  779,  refusing  damages  where  consequence  of  failure  to  transmit 
message  could  not  be  anticipated  by  parties.  See  note,  54  Am.  St. 
Bep.  521. 

82  Tex.  329^35,  18  8.  W.  310,  TEKNENT  SHOE  00.  v.  PABTBIDGE. 

Where  General  Oharge  Embraces  Principle  Embodied  in  special  re- 
quest, requested  charge  need  not  be  given. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Cody,  20  Tex.  Civ.  522,  50 
8.  W.  136,  applying  rule  in  action  by  wife  for  wrongful  death  of 
husband,  to  charge  as  to  burden  of  showing  plaintiff  was  deceased's 
lawful  wife. 

If  Part  of  Consideration  for  Sale  of  Stock  of  Ooods  to  creditor  is 
agreement  by  latter  to  pay  named  sum  to  another,  which  was  paid  in 

4  Tex.  Notes— 20 
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creditor's  note  and  consideration  not  grossly  inadequate,  transfer  is 
valid. 

See  notes,  36  L.  B.  A.  353;  31  L.  B.  A.  622. 

Question  of  Fraudulent  Intent  in  Preference  by  debtor  is  one  of 
fact  for  jury. 

See  note,  36  L.  B.  A.  363. 

82  Tez.  335-387,  18  S.  W.  69,  BIDDLE  v.  TEBBELL. 

Constitutional  Bequirement  for  Provision  for  Payment  of  city 
debts  by  taxes  does  not  apply  to  current  expenses. 

Approved  in  Bauch  v.  Chapman,  16  Wash.  578,  58  Am.  St.  Bep.  59, 
48  Pac.  256,  36  L.  B.  A.  407,  section  6,  article  8  of  state  constitution 
does  not  include  necessary  expenditures  made  mandatory  by  consti- 
tution and  legislature. 

Debt  Contracted  for  Erection  of  City  Hall  is  not  for  Current  ex- 
penses, and  unless  provision  for  taxation  to  pay  interest  and  provide 
sinking  fund  is  made,  it  cannot  be  enforced. 

Approved  in  Millsaps  v.  Terrell,  60  Fed.  195,  reaffirming  rule;  Bol- 
ton v.  San  Antonio  (Tex.  Civ.),  21  S.  W.  64,  65,  costs  of  street  and  side- 
walk improvements  are  not  current  expenses;  Kuhls  v.  Laredo  (Tex. 
Civ.),  27  S.  W.  791,  cost  of  sewers  is  not  current  expense  of  city; 
Waco  V.  McNeill  (Tex.  Civ.),  29  S.  W.  1109,  petition  in  suit  on  con- 
tract for  construction  of  cisterns  for  city  must  allege  city's  provision 
for  payment  thereof;  Peck  v.  Hempstead,  27  Tex.  Civ.  84,  65  S.  W. 
655,  3  Tex.  Ct.  Bep.  352,  where  city  fails  to  provide  for  payment  of 
its  bonds,  the  obligation  cannot  be  enforced;  Berlin  Iron  Bridge  Co. 
V.  San  Antonio,  62  Fed.  888,  890,  no  city  shall  create  any  debt  unless 
at  same  time  provision  be  made  by  taxation  for  its  payment;  Brazoria 
Co.  V.  Toungstown  Bridge  Co.,  80  Fed.  16,  refusing  to  enforce  unau- 
thorized contract  to  build  bridges. 

82  Tex.  337-338,  18  &  Wi  570,  BAINWATEB^BOOGHEB  HAT  CO. 
V.  O'NEAL. 

Slight  Error  in  Stating  Amount  of  Debt  in  Affidavit  for  attach- 
ment, due  to  miscalculation  In  interest,  does  not  warrant  quashing 
attachment. 

Approved  in  Hereford  Cattle  Co.  v.  Powell,  13  Tex.  Civ.  499,  36 
S.  W.  1035,  La  Force  v.  Schiff-Lewin  Co.  (Tex.  Civ.),  29  S.  W.  78, 
Washington  etc.  Ins.  Co.  v.  Gooding,  19  Tex.  Civ.  498,  49  S.  W.  127, 
and  First  Nat.  Bank  v.  Wallace  (Tex.  Civ.),  65  S.  W.  394,  3  Tex.  Ct. 
Bep.  461,  all  reaffirming  rule;  Sanger  v.  Texas  Gin  etc.  Co.  (Tex.  Civ.), 
47  S.  W.  740,  arguendo,  but  holding  variance  of  four  dollars  and 
seventy  cents,  where  pleading  did  not  show  correct  amount,  fatal. 
See  note,  38  Am.  St.  Bep.  747. 

82  Tez.  338-342,  18  S.  W.  476,  JOHNSON  v.  CHEBOKBE  ETC.  CO. 

General  Allegations  as  to  Loss  of  Profits  Uncertain  in  Amount  are 
bad  upon  general  demurrer. 

'Approved  in  Holliday  v.  Brosig  (Tex.  Civ.),  30  S.  W.  842,  loss  of 
possible  profits  from  breach  of  contract  regarding  patentable  device* 
is  too  remote. 

Allegation  in  Petition  for  Breacli  by  Principal  of  contract  appolnt- 
iiig  agent  to  sell  realty,  that  agent's  profits  on  sale  would  have 
amounted  to  specified  sum,  is  bad  on  special  demurrer  for  want  of 
particularity  but  is  amendable. 

See  note,  53  L.  B.  A.  76. 
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82  Tex.  842-345,  18  8.  W.  700,  INTEBNATIONAL  ETC.  BY.  v^ 
WIUJAMS. 

Error  in  Befusing  Motion  for  Security  for  Costs  on  ground  that  it 
was  too  late  will  nx)t  authorize  reversal  unless  it  appears  that  injury 
resulted. 

BeaflSrmed  in  Watson  v.  Boode,  43  Neb.  358,  61  N.  W.  627. 

In  Suit  by  Employee  for  InJnriOB  Cansed  by  Defective  Machinery, 
charge  that  "plaintiff  would  not  be  guilty  of  negligence  in  working 
with  defective  machinery,  though  he  might  know  of  defects,  if  he  had 
informed  master  or  his  agent  of  defect,  and  master  or  agent  had 
promised  to  fix  it/'  is  upon  weight  of  evidence. 

Approved  in  Southern  Pac.  Co.  v.  Leash,  2  Tex.  Civ.  72,  21  S.  W. 
564,  question  of  negligence  is  one  for  the  jury;  Texas  etc.  By.  v. 
Bingle,  9  Tex.  Civ.  325,  29  S.  W.  675,  servant  does  not  assume  risk 
by  continuing  work  where  he  complained  to  master  about  defective 
machinery.     See  note,  98  Am.  St.  Bep.  320. 

It  Is  Error  to  Charge  Jnry  That  Eailway  is  Bound  to  furnish  safe 
machinery;  a  high  degree  of  care  is  all  that  is  necessary. 

Approved  in  Gulf  etc.  By.  v.  Johnson,  1  Tex.  Civ.  106,  20  S.  W. 
1125,  ordinary  care  is  all  that  is  required  of  railroad  company  for 
protection  of  its  servants;  Chicago  etc.  By.  Co.  v.  Long,  32  Tex.  Civ. 
42,  74  S.  W.  60,  the  care  of  an  ordinarily  prudent  person,  sufficient; 
Galf  etc.  By.  v.  McNeill  (Tex.  Civ.),  25  S.  W.  648,  ordinary  care  and 
diligence  in  furnishing  safe  and  suitable  machinery  is  sufficient; 
Texas  etc.  By.  v.  Lyons  (Tex.  Civ.),  34  S.  W.  365,  railroad  need  only 
use  ordinary  care  to  avoid  defects  in  its  machinery;  St.  Louis  etc. 
By.  V.  MeCullough,  18  Tex.  Civ.  536,  45  S.  W.  325,  railroad  company 
only  bound  to  use  ordinary  care  in  protecting  passengers.  See  notes, 
27  Am.  St.  Bep.  901;  98  Am.  St.  Bep.  292. 

Charge  That  Servant  Continuing  to  Work  Six  Months  after  ascer- 
taining defect  in  machinery  is  not  contributorily  negligent  where,  on 
notification,  master  promised  to  repair  defect,  is  erroneous. 

See  note,  40  L.  B.  A.  788,  793. 

Miscellaneous. — ^International  etc.  By.  v.  Williams  (Tex.  Civ.),  34 
8.  W.  162,  referring  historically  to  former  appeal. 

82  Tex.  345-347,  18  S.  W.  698,  SOLOMON  V.  SEINNEB. 

Where  Pending  Snlt  in  I>lBtnct  Conrt,  to  enforce  vendor's  lien,  de- 
fendant dies,  and  amended  petition  makes  widow  and  children  par- 
ties and  alleges  that  there  is  no  administration,  and  that  estate  is  in- 
solvent, district  court's  jurisdiction  to  foreclose  not  affected. 

.Approved  in  Bogers  v.  Burbridge,  5  Tex.  Civ.  70,  24  S.  W.  302, 
Strain  v.  Walton,  11  Tex.  Civ.  628,  34  S.  W.  295,  Wadsworth  v.  Card- 
well,  14  Tex.  Civ.  362,  37  S.  W.  369,  Darrow  v.  Summerhill,  24  Tex. 
Civ.  219,  58  S.  W.  164,  Cole  v.  Horton  (Tex.  Civ.),  61  S.  W.  504,  2 
Tex.  Ct.  Bep.  132,  and  Brandenburg  v.  Norwood  (Tex.  Civ.),  66  S. 
W.  588,  all  reaffirming  rule;  Floyd  v.  Watkins,  34  Tex.  Civ.  6,  79 
8.  W.  614,  heirs  may  be  sued  where  no  other  debt  and  no  necessity 
for  administration;  Hodges  v.  Brice,  32  Tex.  Civ.  361,  74  S.  W.  591, 
judgment  lien  against  heirs  of  judgment  debtor  presumed  valid; 
Moore  v.  Moore  (Tex.  Civ.),  31  S.  W.  533,  where  there  is  only  one 
debt  against  an  estate  and  creditor  is  party  to  the  suit,  district  court 
may  partition  estate;  Willard  v.  Cleveland,  14  Tex.  Civ.  559,  38  S. 
W.  223,  administrator  of  estate  of  vendee  appointed  during  pendonrv 
of  action  against  heirs  to  foreclose  must  be  made  party;  Byrd  v.  Ellis 
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(Tex.  Civ.),  35  S.  W.  1071,  allowing  action  against  heirs  who  have 
divided  property  of  ancestor  without  administration. 

Miscellaneous.— Thomas  v.  Davis,  15  Tex.  Civ.  362,  39  S.  W.  581, 
cited  to  point  that  petition  states  nothing  but  conclusion  of  law. 

82  Tex.  347-351,  18  S.  W.  695,  HABGBAVE  v.  VAUGHN. 
Where  Issaes  to  be  Tried  Between  Plaintiffs  and   Defendants  are 

the  same,  there  are  but  "two  parties,"  each  entitled  to  six  challenges 
under  Revised  Statutes,  article  3084. 

Reaffirmed  in  Hall  v.  Hargadine-McEittrick  Co.,  23  Tex.  Civ.  159, 
55  S.  W.  751,  Bruce  v.  First  Nat.  Bank,  25  Tex.  Civ.  297,  60  S.  W. 
1007,  1  Tex.  Ct.  Rep.  736.  Approved  in  Waggoner  v.  Dodson,  96  Tex. 
7,  68  S.  W.  814,  denying  additional  challenges  where  in  suit  for  land 
defendant  in  possession  sought  to  recover  on  warranty;  St.  Louis  etc. 
Ky.  Co.  V.  Barnes  (Tex.  Civ.),  72  S.  W.  1042,  where  two  railway 
companies  sued  for  damages  to  livestock  were  not  antagonistic. 

Distinguished  in  First  National  Bank  v.  San  Antonio  etc.  Ry.  Co., 
97  Tex.  213,  77  S.  W.  412,  defendants  between  whom  controversy 
exists  each  entitled  to  six  peremptory  challenges;  Waggoner  v.  Dod- 
son, 96  Tex.  9,  13,  16,  68  S.  W.  815,  69  S.  W.  994,  allowing  additional 
challenges  where,  in  action  to  recover  land,  defendant  impleaded  co- 
defendant  on  warranty  of  title;  International  etc.  Co.  v.  Bingham,  40 
Tex.  Civ.  472,  89  S.  W.  1115,  in  suit  against  railway  companies  for 
lost  freight,  where  each  blamed  the  other,  each  entitled  to  peremptory 
challenges. 

Apothecary  is  not  Liable  in  Damages  for  Death  of  Child  caused  by 
negligence  of  his  clerk. 

Approved  in  Cole  v.  Parker,  27  Tex.  Civ.  565,  66  S.  W.  137,  3  Tex. 
Ct.  Rep.  854,  under  statute,  liability  arises  only  where  death  resulted 
from  master's  own  immediate  act.  See  notes,  55  Am.  St.  Rep.  257; 
101  Am.  St.  Rep.  767. 

Distinguished  in  Burns  v.  Merchants'  etc.  Oil  Co.,  26  Tex.  Civ.  227, 
63  S.  W.  1063,  2  Tex.  Ct.  Rep.  720,  as  being  case  where  persons  other 
than  common  carriers  were  sought  to  be  charged. 

Rule  That  Several  Defendants  Whose  Diterests  are  Identical  consti- 
tute but  one  "party"  for  purpose  of  challenging  is  not  affected  by  fact 
that  extent  of  liability  of  one  is  different  from  that  of  others. 

Approved  in  Jones  v.  Ferd  Heine  Brewing  Co.  (Tex.  Civ.),  44  8. 
W.  898,  where  there  is  no  distinct  insue  between  different  defendants, 
they  are  not  entitled  to  separate  jury  lists;  Baum  v.  Sanger  (Tex. 
Civ.),  49  S.  W.  651,  where  there  is  no  contest  between  defendants 
they  are  one  party;  Rogers  v.  Armstrong  Co.  (Tex.  Civ.),  30  S.  W. 
8-i9,  arguendo. 

82  Tex.  351-352,  18  S.  W.  697,  SffUNZESKBOiEB  v.  FAISBANSS. 

It  is  No  Objection  to  the  Acts  of  the  Conrt  at  a  special  term  of 
the  district  court  that  it  was  held  by  a  judge  of  another  district  and 
at  a  time  when  the  judge  of  the  district  was  holding  the  regular 
term  of  his  court  in  another  county  of  his  district. 

Approved  in  Missouri  etc.  Ry.  v.  Stinson,  34  Tex.  Civ.  287,  78  S.  W. 
987,  St.  Louis  etc.  Ry.  Co.  v.  Swinney,  34  Tex.  Civ.  220,  78  S.  W. 
548,  Missouri  etc.  Ry.  Co.  v.  Huff  (Tex.  Civ.),  78  S.  W.  251,  and  Mis- 
souri etc.  Ry.  Co.  v.  O'Connor  (Tex.  Civ.),  78  S.  W.  376,  all  reaffirm- 
ing rule. 
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82  Tax.  354-357,  18  S.  W.  562,  EDDY  v.  HINNAKT. 

In  Suit  Against  Receiver  of  Railway  Company  which  was  alleged 
to  have  bought  another  line,  for  refusal  to  honor  pass  over  latter, 
plaintiff  must  prove  purchase  and  assumption  of  obligations. 

Approved  in  Texas  etc.  Ry.  v.  Lyons  (Tex.  Civ.),  34  S.  W.  363, 
fact  that  one  railway  succeeds  another  does  not  imply  responsibility 
for  its  obligation;  Hukle  v.  Atchison  etc.  Ry.  Co.,  71  Kan.  254,  80 
Pae.  604,  applying  rule  to  contract  to  maintain  station. 

Where  Part  Consideration  for  Land  Sold  to  Railway  was  issuance 
of  annual  passes,  vendor  cannot  sue  purchaser  of  such  railway  for 
refusal  to  honor  pass;  remedy  is  by  suit  to  rescind  conveyance  as 
provided,  or  by  suit  against  latter  railway. 

Approved  in  Abilene  Cotton  Oil  Co.  v.  Anderson,  41  Tex.  Civ.  345, 
91  S.  W.  609,  corporation  purchasing  plant  and  assets  of  another  not 
necessarily  liable  for  debts  of  latter;  Williams  v.  Texas  Midland  R. 
B.,  22  Tex.  Civ.  282,  55  S.  W.  132,  holding  purchaser  of  railroad  not 
responsible  for  injury  caused  by  sold  out  company;  Wallace  v.  Ann 
Arbor  etc.  Ry.,  121  Mich.  590,  591,  80  N.  W.  573,  and  Dickey  v.  Kan- 
sas City  etc.  Ry.,  122  Mo.  231,  26  S.  W.  687,  holding  purchaser  of 
railroad  not  liable  for  debts  of  old  company  in  absence  of  contrary 
agreement. 

82  Tez.  857-361,  18  S.  W.  696,  GALBRAITH  v.  REEVES. 

Where  One  Party  to  Executory  Contract  for  exchange  of  lands  re- 
fuses to  perform,  other  is  entitled  to  rescission,  and  may  recover 
amount  paid;  court  cannot  compel  acceptance  of  substitute  offer. 

Beaffirmed  in  Heath  v.  Coreth,  11  Tex.  Civ.  94,  32  S.  W.  57.  Bee 
note,  20  L.  R.  A.  (n.  s.)  180. 

Where  a  Party  has  Made  Payment  upon  Land,  a  lien  may  be  de- 
creed to  him  to  secure  such  payment. 

Approved  in  Elterman  v.  Hyman,  192  N.  Y.  119,  127  Am.  St.  Rep. 
862,  84  N.  E.  940,  vendee  has  lien,  though  not  in  possession,  and 
having  no  special  equity.    See  note,  127  Am.  St.  Rep.  874,  882,  889. 

82  Tez.  361-^64,  18  S.  W.  693,  ISU^UJSR  V.  RICHARDSON. 

Character  of  Furniture  as  "Household  and  Kitchen"  furniture  is  not 
eh&nged  or  subjected  to  execution  by  fact  that  widow  takes  few 
boarders  under  specific  contracts. 

Approved  in  Fore  v.  Cooper  (Tex.  Civ.),  34  S.  W.  342,  holding 
barber-chairs,  mirrors  and  tables  exempt. 

Article  3335,  Revised  Statutes,  Does  not  Limit  Exemption  of  "house- 
hold furniture'*  with  reference  to  value,  or  necessity  of  family. 

Reaffirmed  in  Hammer  v.  Woods,  6  Tex.  Civ.  183,  24  S.  W.  944. 

82  Tez.  364-368,  18  a  W.  701,  WESTERN  UNION  TEL.  CO.  v.  LY- 
DON. 

In  Suit  Against  Telegraph  Company  for  Delay  in  delivering  mes- 
sage to  son  causing  failure  to  reach  mother  before  her  death,  it  was 
not  error  to  admit  testimony  that  plaintiff  "was  his  mother's  favorite 
child." 

Approved  in  Western  Union  Tel.  Co.  v.  Stiles,  89  Tex.  315,  34  S. 
W.  438,  telegraph  company  cannot  be  held  liable  for  increased  grief 
Qceasioned  by  statements  made  by  dying  relative;  Whitten  v.  West- 
em  Union  Tel.  Co.,  141  N.  C.  365,  54  S.  E.  290,  admitting  evidence 
that  father  had  expressed  anxiety  to  see  son  who  had  been  tele- 
graphed for.    See  note,  19  L.  H.  A.  (n.  s.)  410. 
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Distinguished  in  Western  Union  Tel.  Co.  v.  Waller,  96  Tex.  592, 
593,  97  Am.  St.  Rep.  936,  74  S.  W.  752,  reversing  72  S.  W.  264,  re- 
jecting evidence  that  mother  frequently  called  for  son. 

Evidence  of  Assurance  by  Operator  Th&t  Plaintiff's  Message  had 
been  delivered  at  other  end  is  admissible  as  explaining  his  reasons 
for  delay  in  going  to  sick  relative  after  receiving  no  reply. 

Beaffirmed  in  Western  Union  Tel.  Go.  v.  Beeves,  8  Tex.  Civ.  41, 
27  S.  W.  320. 

It  is  for  Jury  to  Determine  Whether  Plaintiff  in  Suit  for  delay  in 
delivering  telegram  was  guilty  of  contributory  negligence. 

Reaffirmed  in  Ward  v.  Western  Union  Tel.  Co.  (Tex.  Civ.),  51  S. 
W.  261?  Western  Union  Tel.  Co.  v.  Bryson,  26  Tex.  Civ.  76,  61  S.  W. 
549,  3  Tex.  Ct.  Bep.  57. 

It  Seems  That  a  Verdict  of  Two  Thousand  Dollars  in  Suit  against 
telegraph  company  for  nondelivery  of  telegram  which  prevented  son 
from  attending  his  mother  in  her  dying  moments  is  not  excessive. 

Approved  in  Western  Union  Tel.  Co.  v.  Houghton  (Tex.  Civ.),  26 
S.  W.  449,  sustaining  two  thousand  dollars  for  nondelivery  of  tele- 
gram causing  failure  of  father  reaching  son  until  after  son's  death. 

82  Tez.  368-^78,  17  S.  W.  779,  SMITH  V.  TBADEB8'  NAT.  BANK. 

Defendant  cannot  Object  to  Charge  Given  Substantially  as  re- 
quested. 

Approved  in  Galveston  etc.  By.  v.  Cody,  20  Tex.  Civ.  522,  50  8.  W. 
136,  court  need  not  repeat  charge  already  given. 

Bemarks  of  Court  in  Buling  on  Questions  Arising  during  trial  are 
unavoidable,  and  are  never  grround  for  reversal  unless  injury  is  shown 
to  have  resulted. 

Approved  in  Texas  Cent.  By.  v.  Stuart,  1  Tex.  Civ.  649,  20  S.  W. 
965,  refusing  to  set  aside  judgment  where  remarks  of  judge  occa- 
sioned no  injury. 

Where  Original  of  Title,  Which  is  Belevant  to  Issue,  is  beyond  ju- 
risdiction, copy  is  admissible  in  evidence. 

Approved  in  Bruce  v.  Koch  (Tex.  Civ.),  40  S.  W.  627,  arguendo. 
See  note,  28  Am.  St.  Bep.  24. 

82  Tex.  378-383,  17  S.  W.  918,  WYNNE  ▼.  STATE  NAT.  BANE. 

Sale  by  Trustee  Under  Trust  Deed  Passes  Title  as  against  junior 
attachment  lien;  lienor  is  entitled  to  satisfaction  from  excess  of  pro> 
ceeds  over  debts  secured. 

Reaffirmed  in  Milmo  Nat.  Bank  v.  Bich,  16  Tex.  Civ.  364,  40  S.  W. 
1033,  and  Kessler  v.  Halff,  21  Tex.  Civ.  94,  51  8.  W.  50. 

While  Exhibits  Attached  to  Pleadings  may  be  Eeferred  to,  to  ex- 
plain allegations,  they  cannot  relieve  pleader  from  making  proper 
allegations. 

Distinguished  in  Bandall  v.  Bosenthal  (Tex.  Civ.),  31  S.  W.  823,  on 
the  facts  where  defendant  referred  to  exhibit  attached  to  petition. 

In  Passing  upon  General  Exceptions  to  Pleadings,  every  intendment 
must  be  taken  in  favor  of  pleadings. 

Beaffirmed  in  Cleghon  v.  Barstow  Irr.  Co.,  41  Tex.  Civ.  533,  93  8. 
W.  1022;  Erwin  v.  Hay  den  (Tex.  Civ.),  43  S.  W.  612;  Wiggins  ▼. 
Bisso,  92  Tex.  222,  71  Am.  St.  Bep.  839,  47  S.  W.  638;  German  Ins. 
Co.  v.  Pearlstone,  18  Tex.  Civ.  708,  45  8.  W.  883,  and  Gulf  etc.  By. 
v.  Browne,  27  Tex.  Civ.  441,  66  S.  W.  343,  3  Tex.  Ct  Bep.  719. 
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82  Tex.  383-387,  17  S.  W.  620,  FOET  WORTH  BTO.  EY.  v.  DOWNIE. 
Where  Conrt  has  Charged  Jury  That  Plaintiff  cannot  Becover  for 
injury  suffered  in  common  with  public  as  result  of  construction  of  au- 
thorized railroad,  it  is  proper  to  charge  that  he  may  recover  for  spe- 
tiil  injury. 

Approved  in  Delworth  v.  State,  36  Tex.  Cr.  192,  36  S.  W.  276,  cited 
as  authority  showing  manner  of  condemning  private  property  for 
public  use. 

Owner  of  Land  Ahatting  an  Railway  Track  may  recover  damages 
for  injury  to  it,  although  there  may  have  been  no  taking  of  land 
nor  obstruction  of  street. 

Approved  in  Ft.  Worth  etc.  Ry.  v.  Garvin  (Tex,  Civ.),  29  S.  W. 
795,  reaffirming  rule;  Missouri  etc.  Ry.  Go.  v.  Anderson,  36  Tex.  Civ. 
130,  81  8.  W.  787,  adjacent  land  owner  may  recover  for  construction 
of  shops  and  switching  yards,  where  railroad  had  only  right  of  way; 
Eastern  Texas  R,  Co.  v.  Eddings,  30  Tex.  Civ.  171,  70  S.  W.  98, 
measure  of  damages  to  realty  from  railroad  in  street  near  by  is  dif- 
ference between  market  value  just  before  its  construction  and  just 
after;  Ft.  Worth  etc.  Ry.  v.  Andrews  (Tex.  Civ.),  29  S.  W.  920,  Ft. 
Worth  etc.  Ry.  v.  Daniels  (Tex.  Civ.),  29  Tex.  696,  both  following 
Tnle  under  similar  facts.  See  notes,  33  Am.  St.  Rep.  289;  17  L.  R.  A. 
(n.  8.)  1058. 

Distinguished  in  Rainey  v.  Red  River  etc.  Ry.  Co.  (Tex.  Civ.)  80 
8.  W.  97,  neighboring  land  owner  cannot  enjoin  railway  yards  and 
shops. 

Assignment  of  Error  Predicated  on  Improper  Admission  of  testi- 
mony will  not  be  considered  where  specific  matter  relied  upoi^  as  error 
is  not  pointed  out. 

Approved  in  Galveston  etc.  Ry.  v.  Cook  (Tex.  Civ.),  25  S.  W.  455, 
Galveston  etc.  Ry.  v.  Rheiner  (Tex.  Civ.),  25  S.  W.  972,  Missouri 
etc.  By.  V.  Reynolds  (Tex.  Civ.),  26  S.  W.  882,  Missouri  etc.  Ry.  v. 
Howell  (Tex.  Civ.),  30  S.  W.  100,  Rosenfield  v.  Rosenthal  (Tex.  Civ.), 
39  8.  W.  193,  Frost  v.  Mason,  17  Tex.  Civ.  472,  44  S.  W.  57,  and 
Cassidy  v.  Scottish-American  Mtg.  Co.,  27  Tex.  Civ.  225,  64  S.  W. 
1031,  3  Tex.  Ct.  Rep.  211,  all  reaffirming  rule;  Missouri  etc.  Ry.  v. 
Beynolds  (Tex.  Civ.),  26  S.  W.  879,  when  application  contains  four 
distinct  grounds  an  assignment  that  court  erred  in  refusing  to  grant 
defendant's  application  for  continuance  is  too  general. 

82  To.  388-^1,  18  8.  W.  706,  WRIGHT  V.  CAMPBELL. 

Where  Deed  and  Note  Show  Intention  to  Reserve  Lien  npon  Land, 
saeh  lien  will  be  enforced,  regardless  of  form. 

Approved  in  Lennox  v.  Sanders  (Tex.  Civ.),  54  S.  W.  1077,  and 
Jones  V.  Male,  26  Tex.  Civ.  183,  62  S.  W.  828,  2  Tex.  Ct.  Rep.  518, 
both  reaffirming  rule;  Walsh  v.  Ford,  27  Tex.  Civ.  577,  66  S.  W.  856, 
grantee  cannot  attack  recitals  in  hi^  g^rantor's  deed  regarding  several 
vendor's  notes  made  lien  on  the  land. 

82  Tex.  392-396,  18  8.  W.  707,  BOBB  v.  SAN  ANTONIO  ETC.  RY. 

Tenancy  at  will  may  be  Terminated  Within  One  Year,  and  is  not 
within  statute  of  frauds. 

Beaffirmed  in  Emerson  v.  Emerson  (Tex.  Civ.),  35  S.  W.  426.  Ap- 
proved in  Bringhurst  v.  Texas  Co.,  39  Tex.  Civ.  508,  87  S.  W.  896, 
jury  may  discredit  written  agreement  to  sell  and  find  parol  agree- 
ment, consummated  by  part  performance;  Guffey    Petroleum  Co.  v. 
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Oliver  (Tex.  Civ.),  79  S.  W.  891,  oil  lease  terminable  by  lessee  on 
payment  of  two  dollars  terminable  also  by  lessor  on  paying  for  work 
done. 

It  is  Only  Where  Lease  or  Contract  Alleged  Sliows  that  it  is  for 
longer  term  than  one  year,  or  that  performance  was  not  to  be  within 
one  year,  that  statute  of  frauds  applies. 

Eeaffirmed  in  Diehl  v.  Fowler,  10  Tex.  Civ.  559,  30  S.  W.  1086. 

Averment  Th&t  "Defendant  Occupied  by  Permission  of  plaintiff  as 
her  tenant,"  sufficiently  declares  tenancy  at  will. 

Approved  in  Buford  v.  Wasson,  49  Tex.  Civ.  459,  109  8.  W.  278, 
following  rule;  Murat  v.  Micand  (Tex.  Civ.),  25  S.  W.  313,  rental 
of  premises  to  prostitute  for  immoral  purposes  establishes  relation 
of  tenant  at  will  or  sufferance.     See  note,  26  L.  B.  A.  801. 

Statute  of  Frauds  Works  No  Change  in  Pleadings;  it  merely  regu- 
lates and  establishes  rule  of  evidence;  hence,  when  contract  is  pleaded 
generally,  it  is  presumed  to  be  in  writing. 

Approved  in  Carson  Bros.  v.  McCord-Collins  Co.,  37  Tex.  Civ.  541^ 
84  S»  W.  392;  New  York  etc.  Land  Co.  v.  Dooley,  33  Tex.  Civ.  637, 
77  S.  W.  1031,  and  Slayden  v.  Ellison  (Tex.  Civ.),  68  S.  W.  715,  all 
reaffirming  rule;  Day  v.  Dalziel  (Tex.  Civ.),  32  S.  W.  377,  defense 
that  contract  was  not  in  writing  cannot  be  interposed  by  demurrer 
where  allegations  do  not  show  whether  written  or  verbal. 

82  Tex.  399-405,  18  S.  W.  794,  BAND  ▼.  CABTWEIGHT. 

Where  There  is  a  Conflict  Distance  or  Exact  quantity  will  yield  to 
course. 

See  note,  129  Am.  St.  Rep.  1010,  1012. 

82  Tex.  405-411,  17  S.  W.  838,  OBEOa  v.  HILL. 

Where  One  Line  of  Survey  has  Been  Established  and  it  is  clear 
that  other  calls  were  made  by  mistake,  boundaries  should  be  laid  by 
course  and  distance  from  such  line. 

Reaffirmed  in  Arkansas  Pass.  etc.  Co.  v.  Flippen  (Tex.  Civ.),  29  S. 
W.  813;  Cox  V.  Finks  (Tex.  Civ.),  41  S.  W.  99.  Approved  in  Sloan 
V.  King,  33  Tex.  Civ.  542,  77  S.  W.  51,  calls  for  course  and  distance 
may  prevail  over  natural  or  artificial  landmarks.  See  note,  129  Am. 
St.  Rep.  1006. 

82  Tex.  411-417,  19  S.  W.  850,  OBOESBECK  V.  HARRIS. 

Original  Location  on  File  can  Only  Appropriate  Land  covered  by 
it;  change  in  survey  is  new  appropriation,  and  can  have  force  against 
subsequent  locators  without  notice  only  from  time  when  field-notea 
are  recorded. 

Reaffirmed  in  Waggoner  v.  Daniels,  4  Tex.  Civ.  355,  23  S.  W.  738» 

Where  Warrantor  was  not  Made  Party  to  Suit  by  which  vendee 
was  evicted,  subsequent  suit  against  warrantur  may  be  defeated  by 
showing  that  title  was  valid  notwithstanding  eviction. 

Approved  in  Maverick  v.  Routh,  7  Tex.  Civ.  672,  26  S.  W.  1009, 
party  suing  must  establish  validity  of  outstanding  title. 

Betum  of  Field-notes  to  General  Land  OflLce  is  notice  of  location, 
and  survey,  and  it  is  immaterial  that  they  were  not  filed  in  county 
where  land  lies. 

Approved  in  Thompson  v.  Ford,  14  Tex.  Civ.  34,  36  S.  W.  784,  re- 
affirming rule;  Briscoe  v.  Cuney  (Tex.  Civ.),  38  S.  W,  400,  a  party 
is  charged  by  his  own  field-notes  with  notice. 
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Actual  Eyictlon  is  not  Condltioii  Precedent  to  Suit  on  warranty; 
action  may  be  based  upon  showing  of  outstanding  title  of  which 
vendee  was  ignorant  at  time  of  purchase. 

Approved  in  Morris  v.  Brown,  38  Tex.  Civ.  270,  85  S.  W.  1017,  fail- 
ure of  consideration  for  note  where  representations  as  to  title  untrue. 
See  notes,  122  Am.  St.  Rep.  856;  17  L.  B.  A.  (n.  s.)  1182. 

Overruled  in  Bancho  Bonito  Land  etc.  Co.  v.  Worth,  92  Tex.  76, 
45  S.  W.  996y  action  upon  warranty  cannot  be  maintained  where  no 
eviction. 

It  will  be  Presumed  in  the  Absence  of  Evidence  that  the  surveyor 
actually  ran  the  lines  called  for  in  his  official  field-notes. 

Approved  in  Stensoff  v.  Jackson,  40  Tex.  Civ.  332,  89  S.  W.  447, 
Borveyor  presumed  to  have  run  out  lines  of  adjoining  surveys  called 
for  by  him. 

Measure  of  Damages  Against  Warrantor  on  Eviction  is  purchase 
money  with  interest  commensurate  to  liability  for  mesne  profits  to 
tme  owner. 

Approved  in  Mayer  v.  Wooten,  46  Tex.  Civ.  333,  102  S.  W.  426,  ap- 
plying rule  where  land  was  sold  by  metes  and  bounds  and  part  of 
which  title  failed  was  without  the  inclosure. 

Miscellaneous. — Cited  in  Sheppard  v.  Avery,  95  Tex.  506,  68  S.  W. 
506,  28  Tex.  Civ.  481,  69  S.  W.  83,  as  to  effect  of  act  of  February 
2,  1854,  validating  headrights  extending  beyond  boundaries  of  colony. 

82  Tex.  417-424,  18  8.  W.  479,  481,  FULIiEB  v.  ONEAL. 

Where  Debt  Secured  by  Trust  Deed  is  Barred,  courts  have  no  power 
to  decree  sale  of  property  to  enforce  payment. 

Beaffirmed  in  Interstate  etc.  Loan  Assn.  v.  Goforth,  94  Tex.  261, 
59  S.  W.  873,  1  Tex.  Ct.  Rep.  255.  Approved  in  Mexican  Nat.  Coal 
etc.  Co.  V.  Frank,  154  Fed.  235,  denying,  after  four  years,  cancella- 
tion of  instruments  purporting  to  surrender  coal  mining  lease. 

Before  Appointing  Trustee  to  Sell  Under  Trust  Deed,  where  original 
trustee  refuses  to  act,  court  must  determine  whether  claim  is  one 
which    it   can    enforce. 

Approved  in  Converse  v.  Davis  (Tex.  Civ.),  37  S.  W.  249,  and  Gallo- 
way V.  Kerr  (Tex.  Civ.),  63  S.  W.  185,  2  Tex.  Ct.  Eep.  394,  reaffirm- 
ing rule;  Converse  v.  Davis,  90  Tex.  466,  39  S.  W.  278,  court  has 
power   to  appoint  substitute  trustee  to  execute  trust. 

Miscellaneous.— Fuller  v.  Oneal,  82  Tex.  424,  18  8.  W.  481,  referring 
to  former  appeal. 

82  Tex.  42&-435,  18  S.  W.  618,  DODD  v.  OAINES. 

&Qbetantlal  Variance  in  Verdict  from  issue,  or  if  it  only  find  part 
of  issue,  will  not  support  judgment  on  such  issue. 

Approved  in  Cook  v.  Greenberg  (Tex.  Civ.),  34  S.  W.  690,  follow- 
ing rule;  Bedford  v.  Rayner  Cattle  Co.,  13  Tex.  Civ.  623,  35  S.  W. 
933,  setting  aside  judgment  where  variance  in  verdict  from  issue; 
Scoggina  v.  Thompson  (Tex.  Civ.),  45  S.  W.  218,  where  verdict  does 
not  find  lien,  judgment  foreclosing  it  is  unauthorized. 

Distinguished  in  Missouri  etc.  By.  v.  Kingsbury  (Tex.  Civ.),  25  S. 
W.  324,  holding  verdict  against  "Mo.  Pac.  By.  Co."  sufficiently 
definite. 

In  Suit  to  Avoid  Sale  for  Value  as  Fraudulent,  court  properly 
charged  that  validity  as  to  purchaser  would  depend  on  whether  he 
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had  notice  of  intent  to  defraud  or  knowledge  of  such  facts  as  would 
have  led  ordinarily  prudent  man  to  discover  such  intent. 

Approved  in  Fluegel  v.  Henschel,  7  N.  D.  279,  66  Am.  St.  Rep.  644, 
74  N.  W.  997,  reaffirming  rule;  Houston  etc.  By.  v.  Shirley,  89  Tex. 
99,  31  S.  W.  292,  held  error  to  charge  jury  to  find  for  plaintiff  if 
they  believed  he  might,  by  exercise  of  ordinary  diligence,  have  known 
of  fraudulent  intent  of  vendor.  See  notes,  34  Am.  St.  Bep.  399;  3^ 
Am.  St.  Bep.  402;  32  L.  B.  A.  37,  45,  46. 

Beconciled  in  Wofford  v.  Farmer  (Tex.  Civ.),  40  8.  W.  740,  burden 
in  such  cases  is  on  person  attacking  conveyance  to  show  that  vendee 
had  sufficient  notice  to  be  put  on  inquiry. 

Promissory  Note  Made  in  Qood  Faith,  or  transfer  of  negotiable 
note,  is  as  effectual  as  payment  of  same  amount  in  cash,  to  prove 
purchase  for  value. 

Beaffirmed  in  Wilson  v.  Denton,  82  Tex.  536,  27  Am.  St.  Bep.  913, 
18  S.  W.  622;  Watkins  v.  Sproull,  8  Tex.  Civ.  431,  28  S.  W.  358. 

82  Tez.  435-436,  18  a  W.  583,  FIB8T  NATIONAL  BANK  ▼.  STE- 
PHENSON. 

Where  Note  is  Accnrately  Described  in  Petition  in  every  particular 
except  that  there  is  difference  of  one  day  in  date,  and  allegation  is 
"on  or  about/'  variance  is  immaterial. 

Approved  in  Williamson  v.  State,  32  Tex.  Cr.  214,  22  S.  W.  687, 
Shippey  v.  Blount  (Tex.  Civ.),  52  S.  W.  631,  both  following  rule; 
Western  etc.  Tel.  Co.  v.  Linney  (Tex.  Civ.),  28  S.  W.  235,  holding 
variance  of  one  day  in  petition  in  suit  against  telegraph  company 
immaterial. 

Variance  Between  Allegation  and  Proof  which  ought  not  to  have 
misled  adverse  party  to  his  prejudice  is  not  material. 

Approved  in  Hunstock  v.  Boberts  (Tex.  Civ.),  55  S.  W.  514,  re- 
affirming rule;  Aetna  Life  Ins.  Co.  v.  Parker,  96  Tex.  293,  30  Tex. 
Civ.  523,  72  S.  W.  622,  slight  mistakes  in  number  and  name  of  acci- 
dent policy  immaterial;  Weinert  v.  Simmang,  29  Tex.  Civ.  436,  68 
S.  W.  1012,  mistake  of  three  days  in  date  of  levy  immaterial; 
Krueger  v.  Klinger,  10  Tex.  Civ.  581,  30  S.  W.  1089,  and  Western 
Union  Tel.  Co.  v.  Hinkle,  3  Tex.  Civ.  520,  22  S.  W.  1005,  sustaining 
judgment  where  allegations  did  not  operate  as  a  surprise;  Hillje  v. 
Hettich  (Tex.  Civ.),  65  S.  W.  492,  3  Tex.  Ct.  Bep.  535,  instance  of 
variance  in  suit  for  injuries  while  mending  belt  in  oil-mill  held  not 
fatal;  Pelican  Ins.  Co.  v.  Schwartz  (Tex.  Sup.),  19  S.  W.  375,  "stock 
of  goods"  and  "stock  of  merchandise"  in  insurance  policy  do  not 
constitute  variance. 

82  Tex.  436-^43,  17  S.  W.  770,  FOCKE  v.  BLUM. 

Assignment  of  Firm  Property  by  One  Partner  for  benefit  of  ac- 
cepting creditors  only,  and  purporting  to  convey  only  firm  assets,  is 
void. 

Beaffirmed  in  Hamilton-Brown  Shoe  Co.  v.  Mayo,  8  Tex.  Civ.  170, 
27  S.  W.  783.     See  note,  58  Am.  St.  Bep.  90. 

Service  of  Garnishment  npon  Stock  of  Qooda  held  under  void  as- 
signment places  property  in  custodia  legis,  beyond  reach  of  subse- 
quent attaching  creditors. 

Approved  in  Barton  v.  Spencer,  3  Okl.  274,  278,  279,  41  Pac.  606, 
608,  Ash  V.  Akin,  2  Tex.  Civ.  84,  21  S.  W.  618,  Armstrong  Co.  v. 
Elbert,  14  Tex.  Civ.  143,  36  S.  W.  139,  Montana  Nat.  Bank  v.  Mer- 
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chants'  Nat.  Bank,  19  Mont.  589,  61  Am.  St.  Rep.  534,  49  Pac.  150, 
and  Barton  v.  Spencer,  3  Okl.  274,  278,  279,  41  Pac.  608,  608,  all  re- 
affirming rale;  Williaxneon  v.  Oklahoma  Nat.  Bank,  7  Okl.  628,  56 
Pac.  1066,  reversing  money  judgment  against  garnishee  holding  shares 
of  stock  belonging  to  principal  debtor;  Bank  of  Commerce  v.  Elliott, 
109'Wis.  661,  85  N.  W.  421,  garnishment  lien  survives  discharge  in  bank- 
roptcy;  Murphy  v.  Arkansas  City  Milling  Co.  (Tex.  Civ.),  26  S.  W. 
854,  senriee  of  writ  of  garnishment  creates  quasi  lien  on  goods  in 
hands  of  garnishee.  Denied  in  Hulley  v.  Chedlc,  22  Nev.  140,  58 
Am.  St.  Rep.  732,  36  Pac.  784,  and  Wilson  v.  Harris,  21  Mont.  438, 
54  Pac.  68,  dissenting  opinion,  majority  holding  service  of  garnish- 
ment does  not  create  lien  upon  personal  property.  Explained  in  Bank 
of  Commerce  v.  Elliott,  109  Wis.  661,  85  N.  W.  421,  construing  the 
word  "lien"  as  used  in  the  bankrupt  act. 

Mortgagee  or  Lienholder  may  Sue  for  Oonvenion  of  mortgaged 
property  or  for  trespass  upon  it. 

Beaffinned  in  Scaling  v.  First  Nat.  Bank,  39  Tex.  Civ.  159,  87  8. 
W.  717;  Scott  V.  Cox,  30  Tex.  Civ.  196,  70  8.  W.  804;  Bond  v.  Carter 
(Tex.  Civ.),  73  8.  W.  46;  Hastings  v.  Kellogg  (Tex.  Civ.),  24  S.  W. 
846;  Western  Mortgage  Co.  v.  Shelton,  8  Tex.  Civ.  553,  29  S.  W.  495; 
Ponts  V.  Ayres,  11  Tex.  Civ.  339,  32  8.  W.  436;  Ohio  Cultivator  Co. 
V.  People's  Nat.  Bank,  22  Tex.  Civ.  652,  55  8.  W.  771;  Ohio  v.  Byrne, 
59  Ark.  296,  27  8.  W.  247. 

Distinguished  in  Bell  v.  Stewart,  18  Tex.  Civ.  66,  44  8.  W.  926, 
attaching  creditor  taking  goods  from  one  previously  garnished  by 
another  creditor  may  be  joined  as  defendant  with  garnishee  after 
garnishing  creditor  obtains  judgment  against  principal. 

82  Tex.  44S-447,  18  8.  W.  601,  HARBISON  MACHINE  WORKS  v. 
TEMPLETON. 

Petition  by  Surety  for  Injnnctioa  to  Restrain  Enforcement  of  judg- 
ment, alleging  that  principal  had  delivered  to  plaintiff's  attorney 
property  of  more  than  sufficient  value  to  satisfy  judgment,  but  it  had 
not  been  so  applied,  states  cause  of  action. 

Approved  in  Parks  v.  State  Nat.  Bank  (Tex.  Civ.),  34  8.  W.  1045, 
reaffirming  rule;  Burns  v.  Staacke  (Tex.  Civ.),  53  8.  W.  355,  surety 
in  case  of  return  of  property  is  entitled  to  credit  for  its  value; 
Marrs  v.  Lumpkins,  22  Tex.  Civ.  452,  54  8.  W.  777,  landlord  may  sue 
for  conversion  one  who  converts  crops  on  which  he  has  fien;  Denny 
V.  Seeley,  34  Or.  368,  55  Pac.  977,  reaf^rming  rule  under  similar  facts. 
See  notes,  115  Am.  St.  Bep.  100;  30  L.  B.  A.  564,  568. 

Ordinarily,  Surety  is  not  Released  if  Creditor  Fails  to  have  exe- 
ention  issued  on  his  judgment,  or  fails  to  have  it  levied  after  issue; 
aliter,  where  lien  is  created  by  actual  levy. 

Approved  in  Kiam  v.  Cummings,  13  Tex.  Civ.  199,  36  8.  W.  770, 
surrender  by  creditors  to  principal  debtor  of  property  held  as  security 
for  entire  debt  'discharges  surety  on  note  for  part  of  debt.  See  notes, 
28  Am.  St.  Bep.  692;  54  Am.  St.  Bep.  257. 

Assignment  That  the  Court  Erred  in  Overruling  certain  specified 
charges  is  too  general. 

Approved  in  Cammack  v.  Rogers,  96  Tex.  460,  73  8.  W.  796,  as- 
signment complaining  of  two  distinct  rulings  not  cured  by  proposi- 
tions and  statements  in  brief. 
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82  Tez.  448-457,  18  &.  W.  605,  MISSOUBI  PACOTIC  BT.  V.  HAYNES. 

Court's  Omission  to  Consider  Certain  Evidence  is  not  oversight 
which  may  be  corrected  after  term  upon  motion;  such  error  is  judi- 
cial, and  is  correctible  only  by  motion  for  new  trial  or  appeal. 

Approved  in  McLane  v.  San  Antonio  Nat.  Bank  (Tex.  Civ.),  68  S. 
W.  66,  refusing  to  correct  mistake  in  judgment  by  which  lien*  was 
foreclosed  on  wrong  land;  Mansel  v.  Castles  (Tex.  Civ.),  54  S.  W.  299, 
after  term  only  clerical,  and  not  mistakes  of  judicial  nature,  are  cor- 
rectible. 

Becord  Alone  can  be  Besorted  to  for  Purpose  of  correcting  judg- 
ment after  term. 

ReaflSrmed  in  Meyer  Drug  Co.  v.  Coulter,  18  Tex.  Civ.  688,  46  a  W. 
650,  and  Evans  v.  Smith,  22  Tex.  Civ.  473,  54  S.  W.  1050.  Approved 
in  Wheeler  v.  Duke,  29  Tex.  Civ.  24,  67  S.  W.  911,  indorsement  on 
application  for  order  insufficient,  where  clerk  did  not  enter  same,  to 
support  entry  nunc  pro  tunc. 

Judgment  Affirmed  by  Supreme  Court  is  Bes  Adjudicata,  and  can- 
not be  affected  by  subsequent  amendment  proceedings  below. 

Reaffirmed  in  Texas  etc.  By.  v,  Connor,  13  Tex.  Civ.  424,  35  S.  W. 
331. 

Bight  to  Set  Up  Fraud  in  Judgment  may  be  IfOst  by  Delay  and 
failure  to  account  for  such  delay. 

Approved  in  McLane  v.  San  Antonio  Nat.  Bank  (Tex.  Civ.),  68  S. 
W.  67,  denying  complainant  in  foreclosure  of  vendor's  lien  relief 
where  he  had  copied  wrong  description  from  pleading  of  intervener; 
Hinzie  v.  Kempner,  82  Tex.  623,  18  S.  W.  662,  affirming  judgment 
where  reason  of  failure  to  discover  mistake  not  set  out;  De  Camp  v. 
Bates  (Tex.  Civ.),  37  S.  W.  645,  courts  apply  doctrine  of  laches  rather 
than  period  of  limitation  to  suits  to  reopen  judgments;  Warren  v. 
Kohr,  26  Tex.  Civ.  336,  64  S.  W.  65,  2  Tex.  Ct.  Rep.  1062,  where  plead- 
ings in  suit  to  enjoin  execution,  on  ground  that  property  is  homestead, 
do  not  attack  judgment  as  dormant  or  void,  district  court  need  not 
render  judgment  for  amount  due. 

82  Tex.  457-464,  17  S.  W.  717,  LAWSON  ▼.  EELLEY. 

Probate  Laws,  as  They  Existed  in  Texas  Up  to  1870,  have  been  uni- 
formly construed  as  conferring  upon  administrator  right  to  bring  and 
defend  all  suits  concerning  property  of  estate. 

Approved  in  Logan  v.  Robertson  (Tex.  Civ.),  83  S.  W.  397,  neither 
minor  nor  his  heirs  necessary  parties  to  suit  against  guardian  for  spe- 
cific performance;  Jack  v.  Cassin,  9  Tex.  Civ.  230,  28  S.  W.  833,  heirs 
are  not  necessary  parties  to  partition  suit. 

Decree  Against  Administrator  in  1868,  in  Suit  to  Which  Heirs  were 
not  parties,  devested  title  of  heirs  in  lands  involved. 

Reaffirmed  in  Wood  v.  Mistretta,  20  Tex.  Civ.  241,  49  S.  W.  239. 

82  Tex.  464-469,  17  S.  W.  786,  LAKE  v.  COAPLAND. 

Where  Will  Clearly  Showed  Intent  to  Divide  Estate  between  wife 
and  daughter  of  testator,  upon  failure  of  title  to  property  devised 
to  daughter,  she  had  right  of  action  against  widow  for  contribution. 

Approved  in  Lake  v.  Coapland,  87  Tex.  263,  29  S.  W.  39,  reaffirm- 
ing all  rules  on  second  appeal. 

All  Bules  for  Construction  of  Wills  are  Superseded  by  intent  of  tes- 
tator, as  shown  by  language  used. 
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Approved  in  Cleveland  v.  Cleveland,  89  Tex.  449,  453,  35  S.  W.  147, 
149,  intention  of  testator  must  be  ascertained  by  considering  entire 
will.    See  note,  32  Am.  St.  Bep.  170. 

Miscellaneoas. — Coapland  v.  Lake,  9  Tex.  Civ.  41,  42,  28  S.  W.  105, 
nine  case  on  subsequent  appeal. 

82  Tex.   469-473,    17    8.   W.   715,    HALL   ETC.    MACHINE    CO.    V. 
BBOWK. 
Where  Property  Obtained  by  False  Bepresentations  of  Vendee  as  to 

its  solvency,  vendor  may  rescind  agreement  of  sale  and  recover  prop- 
erty, and  vendee  would  not  be  protected  as  innocent  purchaser  for 
valuable  consideration. 

Beaffirmed  in  Johnson  v.  Stratton,  6  Tex.  Civ.  436,  25  S.  W.  685. 
See  note,  30  Am.  St.  Bep.  348. 

Where  Madilnery  is  Delivered  on  Condition  That  Seller  may  test 
it  before  complete  sale,  title  remains  in  seller  with  bailment  in  buyer. 

Approved  in  Mechanics'  Bank  v.  Gullett  Gin  Co.  (Tex.  Civ.),  48  S. 
W.  629,  following  rule;  Eason  v.  Do  Long,  38  Tex.  Civ.  536,  86  S.  W. 
349,  350,  sale  on  time  with  reservation  of  title  to  secure  purchase 
money  is  chattel  mortgage;  Farmers'  Nat.  Bank  v.  Henderson  (Tex. 
Civ.),'  29  S.  W.  563,  arguendo. 

82  Tex.  473-477,  27  Am.  St.  Bep.  897,  18  8.  W.  571,  NIX  v.  TEXAS 
PACIFIC  BY.  CO. 
While  Mere  Grades  of  Employees  Engaged  in  Common  Employment 

will  not  destroy  relation  of  fellow-servants,  yet,  where  one  is  author- 
ized to  employ  and  discharge  servants  working  under  him,  his  neg- 
ligence would  be  that  of  master. 

Approved  in  Maughmer  v.  Behring,  19  Tex.  Civ.  299,  46  S.  W.  917, 
Sweeney  v.  Gulf  etc.  By.,  84  Tex.  436,  31  Am.  St.  Rep.  73,  19  S.  W. 
556,  and  Texas  etc.  Ry.  v.  Nix  (Tex.  Civ.),  23  S.  W.  330,  all  reaffirm- 
ing rule;  Missouri  Pac.  Ry.  v.  Sasse  (Tex.  Civ.),  22  S.  W.  189,  holding 
master  mechanic  in  charge  of  roundhouse  a  vice-principal;  Young  v. 
Hahn  (Tex.  Civ.),  69  S.  W.  205,  foreman  in  charge  of  derrick  not 
fellow-servant;  Texas  etc.  Ry.  v.  Reed  (Tex.  Civ.),  32  S.  W.  121,  acts 
of  vice-principal  are  those  of  master,  regardless  of  nature  of  his  duty; 
Texas  etc.  By.  v.  Carlin,  111  Fed.  780,  60  L.  R.  A.  462,  bridge  gang 
foreman  is  not  fellow-servant  with  member  of  his  gang,  engaged  in 
separate  piece  of  work.  See  notes,  29  Am.  St.  Rep.  189;  32  Am.  St. 
Bep.  513;  34  Am.  St.  Rep.  623;  41  Am.  St.  Rep.  94;  51  L.  R.  A.  549, 
554,  598. 

Master  Is  Bound  to  Use  Only  Ordinary  Care  In  Furnishing  Ma- 
chinery for  use  of  employees. 

Approved  in  Vilter  Mfg.  Co.  v.  Kent,  47  Tex.  Civ.  463,  105  S.  W. 
526,  holding  erroneous  charge  that  master  is  bound  to  furnish  servant 
with  reasonably  safe  appliances.  See  notes,  43  Am.  St.  Rep.  798;  49 
Am.  St.  Rep.  461;  80  Am.  St.  Rep.  818;  6  L.  R.  A.  (n.  s.)  498. 

If  Servant  Knew  of  Bisk  in  Using  Machinery,  or  should  have 
known  it  by  use  of  ordinary  prudence,  or  if  defects  were  patent,  he 
shoald  be  held  to  have  assumed  such  risk. 

Approved  in  Smith  v.  Armour  &  Co.,  37  Tex.  Civ.  636,  84  S.  W.  676, 
servant  assumed  risk  from  hydraulic  punch,  where  he  knew  of  its  de- 
fective condition.     See  note,  31  Am.  St.  Rep.  785. 

Miscellaneous.— Texas  etc.  Ry.  v.  Nix  (Tex.  Civ.),  23  S.  W.  329, 
lef erring  historically  to  former  appeal. 
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82  Tex.  477-^80,  18  &  W.  603,  MATADOR  LAND  AND  OATTIJB  CO. 
V.  WHITE. 

Contract  for  Sale  of  Hones,  Specifying  That  Buyer  "is  to  be  allowed 
to  cut  back  all  horses  not  desired,"  does  not  bind  buyer  to  take  any, 
but  is  to  be  construed  as  option  to  purchase. 

Beaffirmed  in  Sanger  v.  Slayden,  7  Tex.  Civ.  609,  26  S.  W.  849. 

82  Tex.  480-484,  18  S.  W.  655,  BOON  V.  CHAMBEBLAIN. 

Statutes  of  Limitation  Affect  Bemedy  Only,  and  may  be  changed 
by  legislature,  provided  actions  already  barred  are  not  thereby  re- 
vived or  existing  remedy  wholly  destroyed. 

Approved  in  Link  v.  Houston,  94  Tex.  380,  59  S.  W.  567,  1  Tex. 
Ct.  Bep.  647,  reaffirming  rule;  Greenlaw  v.  City  of  Dallas,  33  Tex.  Civ. 
101,  75  S.  W.  813,  judgment  disallowing  defense  is  finding  that  one 
month  and  nine  days  was  not  reasonable  time  within  which  to  sue; 
Campbell  v.  McFadden,  9  Tex.  Civ.  395,  31  S.  W.  444,  statute  of  lim- 
itation commences  to  run  against  cestui  que  trust  upon  notice  to  him 
of  repudiation  of  trust. 

Cause  of  Action  for  Specific  Performance  of  Contract  to  convey 
land  accrues  upon  happening  of  condition  upon  which  vendor  binds 
himself  to  make  title. 

Approved  in  McCampbell  v.  Durst,  15  Tex.  Civ.  532,  40  S.  W.  320, 
reaffirming  rule;  Sheldon  v.  Sternberger  (Tex.  Civ.),  25  S.  W.  334, 
under  agreement  to  make  title  on  issuance  of  patent  limitations  com- 
mence upon  issuance  of  the  patent;  Laguerenne  v.  Farrar,  25  Tex. 
Civ.  408,  61  S.  W.  956,  2  Tex.  Ct.  Bep.  350,  applying  statute  of  lim- 
itations, though  land  held  in  trust  for  beneficiaries. 

When  Law  of  Limitation  has  Been  Created  by  Bevised  Statutes^ 
there  is  no  constitutional  prohibition  against  adding  time  already 
elapsed  when  statute  took  effect  to  that  which  should  subsequently 
elapse. 

Approved  in  Williams  v.  Bradley  (Tex.  Civ.),  67  S.  W.  171,  3  Tex. 
Ct.  Bep.  969,  instance  where  elapsed  time  prior  to  act  of  1895  was 
held  to  constitute  unreasonable  delay. 

82  Tex.  484-485,  18  S.  W.  590,  CULLEN  v.  DBANE. 

Judge  Before  Whom  Ejectment  Suit  is  Brought  is  not  disqualified 
by  fact  that,  as  attorney,  he  had  advised  attachment  which  resulted 
in  its  sale. 

Approved  in  City  of  Austin  v.  Cahill,  99  Tex.  201,  89  S.  W.  552, 
judge  not  disqualified  where  both  parties  and  matters  in  dispute  are 
different.     See  notes,  30  Am.  St.  Bep.  153;  25  L.  B.  A.  116. 

82  Tex.  486-493,  17  8.  W.  843,  BALSTON  v.  SKEEBETT. 
Act  Validating  Grant  to  Person  Once  Entitled  Thereto,  who  had 

lost  right  when  grant  was  made,  declaring  that  it  should  inure  to 
benefit  of  one  originally  entitled,  his  heirs  or  vendees,  gives  title  to 
vendees  of  person  through  whom  heirs  could  take. 

Approved  in  Bussell  v.  Bates,  1  Tex.  Civ.  611,  21  S.  W.  133,  re- 
affirming construction  of  statute. 

82  Tex.  493-^96,  17  a  W.  370,  HOWELL  BEOS.  SHOE  CO.  V.  MAES. 

Where  Bemaining  Partner  of  Insolvent  Firm,  himself  being  in- 
solvent, assigns  firm  assets  for  benefit  of  firm  creditors,  his  own  in- 
dividual creditors  cannot  complain  that  they  were  injured,  where  it 
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does  not  appear  that  firm  assets  were  more  than  sufficient  to  pay  firm 
debts. 

Followed  in  Willis  V.  Murphy  (Tex.  Civ.),  28  S.  W.  363;  Willis  v. 
Heath  (Tex.),  18  S.  W.  803. 

Mortgage  to  Secure  Firm  Creditors  cannot  he  Set  Aside  in  absence 
of  testimony  of  fraudulent  intent  known  to  assignee  or  creditors  se- 
cured. 

Approved  in  Schneider  v.  McCoulsky,  6  Tex.  Civ.  504,  26  S.  W.  171, 
Kraus  v.  Haas,  6  Tex.  Civ.  670,  25  S.  W.  1027,  Kraus  v.  Haas,  6  Tex. 
Civ.  673,  25  S.  W.  1029,  Sonnentheil  v.  Texas  etc.  Trust  Co.,  10  Tex. 
Civ.  282,  30  S.  W.  949,  and  Temple  Grocer  Co.  v.  Clabaugh,  18  Tex. 
Civ.  660,  45  S.  W.  484,  all  reaffirming  rule;  Reder  v.  Hunt,  6  Tex. 
Civ.  242,  25  S.  W.  316,  sustaining  mortgage  by  insolvent  where  no 
fraudulent  intent  known  to  assignee;  Byrd  v.  Perry,  7  Tex.  Civ.  390, 
26  8.  W.  752,  sustaining  mortgage  where  neither  secured  creditors 
nor  trustees  had  notice  of  fraud;  Weaver  v.  Goodman  (Tex.  Civ.),  51 
S.  W.  861,  arguendo;  Willis  v.  Heath  (Tex.  Sup.),  18  S.  W.  802,  re- 
fusing to  set  aside  conveyance  because  of  insufficient  evidence  of 
fraud.    See  note,  31  L.  B.  A.  543. 

82  Tez.  496-504,  17  S.  W.  840,  OUNTEB  V.  TEXAS  laAND  ETC.  CO. 

Constitation,  Article  3,  Section  35,  Begardlng  Expression  of  single 
subject  of  act  in  title,  is  mandatory,  and  binding  upon  every  depart- 
ment of  government. 

Keaffirmed  in  Womack  v.  Gardner,  10  Tex.  Civ.  370,  30  S.  W.  590; 
City  of  Austin  v.  McCall  (Tex.  Civ.),  67  8.  W.  195;  State  v.  Mallin- 
son,  82  Tex.  512,  17  S.  W.  843.  Approved  in  Eepublic  of  Hawaii  v. 
Parsons,  10  Haw.  604,  but  holding  rule  inapplicable.  See  note,  55  L. 
B.  A.  844,  850. 

Constitatlon,  Article  3,  Section  35,  Should  he  Llherally  Construed, 
and  title  which  in  substance  complies  with  that  provision  is  suffi- 
cient. 

Approved  in  English  etc.  Investment  Co.  v.  Hardy,  93  Tex.  298,  55 
S.  W.  171,  and  Loomis  v.  Bunge,  66  Fed.  859,  both  reaffirming  rule; 
Bailroad  Commission  v.  Houston  etc.  By.,  90  Tex.  349,  38  S.  W.  753, 
when  legislature  enacts  law  it  must  determine  question  of  its  power 
under  constitution;  Nichols  v.  State,  32  Tex.  Cr.  404,  23  S.  W.  682, 
holding  acts  of  February  25,  1887,  relating  to  rape  of  mentally 
diseased  females  constitutional.     See  note,  28  Am.  St.  Bep.  335. 

82  Tex.  504-513,  17  8.  W.  843,  STATE  V.  MALLINSON. 

Alien  Land  Law  of  April  13,  1891,  is  Void  in  that  it  does  not 
name  body  of  laws  it  was  intended  to  amend,  nor  express  its  subject 
in  the  title. 

See  notes,  64  Am.  St.  Bep.  106;  55  L.  B.  A.  845. 

82  Tex.  513-516,  17  S.  W.  769,  SWEETZEE  ▼.  CLAFLIN. 

In  Suit  upon  Note,  Amendment  Which  Describes  Identical  Note 
accurately,  but  differs  slightly  in  allegation  as  to  means  by  which 
plaintiffs  become  owners,  does  not  present  new  cause  of  action. 

ReaflBrmed  in  Gordan  v.  Mackey  (Tex.  Civ.),  30  S.  W.  587. 

Plaintiffs  in  Attachment  Proceedings  may  Amend  Pleadings  by  cor- 
reetmg  allegations  as  to  means  of  acquiring  note  in  suit,  without 
impairing  validity  of  attachment. 

Approved  in  Boyd  v.  Beville,  91  Tex.  444,  44  S.  W.  289,  Massey  v. 
Blake,  3  Tex.  Civ.  59,  21  S.  W.  782,  and  Mexican  Cent.  By.  v.  Mitten, 
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Tex.  Civ.  660,  36  S.  W.  285,  all  reaffirming  rule;  Missouri  etc.  Ry. 

Levy,  23  Tei.  Civ.  687,  57  S.  W.  867,  reversing  judgment  where 
nendment  vet  up  uen  cauee  of  action. 

Intervener  In  Attacbment  PiocoedlngB  1b  Protected  againat   new 
ibt  set  up  by  amendment. 
See  note,  35  L.  E.  A.  767,  777. 

:   Tex.   516-521,  27  Am.   St.  Rep.  902,  17  &   W.   103fl,  IHTERITA- 

TIONAL  ETC.  RT.  v.  ANDERSON. 
Beclarftttons  Made  Under  Sncli  ClrcnniBtiuices  aa  will  raise  reason- 
)l6   presumption   that   they   are   spontaneous   utterance   of   thoughta 
eated  by  transaction,  and  so  soon  thereafter  as  to  preclude  presump- 
DO  of  premeditation,  are  admissible  as  part  of  res  gestae. 
Approved  in  Houston  etc.  By.  Co.  v.  Grigeby,  13  Tex.  Civ.  643,  35 

W.  816,  Huth  V.  Hutb,  10  Tex.  Civ.  187,  30  S.  W.  241,  Gulf  etc. 
y.  V.  Finley,  11  Tex.  Civ.  71,  32  8.  W.  54,  and  Missouri  etc.  Ry.  v. 
oore,  24  Tex.  Civ,  490,  59  S.  W.  283,  1  Tei.  Ct.  Rep.  leo,  all  re- 
firming  rule;  San  Antonio  etc.  Hy.  Co.  v.  Gray,  S5  Tex.  428,  67  8. 
'.  764,  admitting  Btatement  of  trainman  made  withio  six  minutes  of 
icident;  Texas  etc.  Ey.  Co.  v.  Robertson,  82  Tex.  660,  27  Am.  St. 
Bp.  929,  17  S.  W.  1042,  applying  rule  where  deceased  was  heard  to 
y  out  by  witness  fifty  yards  away,  who  ran  at  once  to  deceased, 
ho  detailed  manner  of  injury;  Runnells  v.  Pecos  etc.  By.  Co.,  49  Tex. 
,v.  153,  107  S.  W.  649,  adnjitting  declarations  of  injured  passenger 

third  person  made  immediately  after  accident;  Galveston  etc.  Ry. 
).  V.  Mitchell,  48  Tex.  Civ.  390,  107  S.  W.  378,  in  action  for  death 
'  fireman,  caused  by  his  being  thrown  from  running-board  by  jar  in 
lupling,  bis  statement  to  engineer  twenty  Becoode  after  coupling 
ade  as  to  cause  of  accident  ie  admissible;  Texas  etc.  B.  Co.  v. 
jwell,  38  Tex.  Civ.  ISO,  86  S.  W.  22,  admitting  statement  of  in- 
red  peiBon  made  within  five  minutes  of  injury;  Ft.  Worth  etc.  By. 
J.  v.  Partin,  33  Tex.  Civ,  174,  76  S.  W.  237,  admitting  statement  of 
jured  person  made  immediately  after  recovering  consciousness;  Mis- 
luri  etc.  Ry.  Co.  v.  Schilling,  32  Tex.  Civ.  422,  75  S,  W.  67,  admit- 
ng  statement  of  injured  party  within  minute  after  injury;  Houston 
c.  By.  Co,  V,  Ritter,  18  Tex,  Civ.  484,  41  S.  W.  754,  in  action  for 
images,  declarations  of  woman  that  shs  bad  suffered  miscarriage, 
ade  several  days  after  acts  complained  of,  are  inadmissible;  Alsever 

Minneapolis  etc,  R.  Co.,  115  Iowa,  341,  88  N,  W.  842,  56  L.  B,  A. 
!S,  admitting  declaration  of  railroad  engineer  that  be  had  blown  oS 
earn  in  sport,  made  within  minute  after  accident;  Hupfer  v.  Na- 
onal  Distilling  Co,,  119  Wis.  423,  96  N.  W,  811,  admitting  stateroeut 
'.  defendant's  servant,  made  immediately  after  accident,  that  he 
lew  of  defect  in  vat;   Gulf  etc.  Ry.  v.  Pierce,  7  Tex.  Civ.  600,  25 

W.  1053,  and  Missouri  Pac.  Ry,  v.  Bond,  2  Tex.  Civ.  107,  20  S. 
'.  931,  admitting  statement  of  injured  party  mads  immediately  after 
[jury;  Port  Worth  etc.  By.  v.  Stone  (Tex.  Civ.},  25  S.  W.  808,  atate- 
ents  made  to  physician  shortly  after  accident  are  not  res  gestae; 
e  Walt  V.  Houston  etc.  By,,  22  Tei.  Civ.  406,  407,  55  S.  W.  536,  ex- 
uding statements,  partly  opinion,  made  several  minutes  after  injury, 
here  premeditation  shown;  Galveston  etc.  Ry.  v,  Davis,  27  Tei.  Civ. 
iO,  65  S.  W.  217,  3  Tex.  Ct.  Bep.  410,  allowing  statements  as  to  man- 
n  of  accident  made  while  still  lying  on  groond  where  injured;  Qnlf 
,c.  Ey.  V.  Milner,  28  Tex.  Civ.  88,  66  8,  W.  575,  allowing  statement 
[  engineer  that   be   bad   not   seen   plaintiff   before   he  blew   wbistl« 
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amng  ranaway;  Marler  v.  Texas  etc.  B.  B.,  52  La.  Ann.  731,  27  So. 
178,  instaDce  where  statements  of  deceased,  made  over  an  hour  after 
a«eident,  were  excluded;  Lambright  v.  State,  34  Fla.  580,  16  So.  586, 
admitting  declarations  made  by  injured  party  at  time  of  injury; 
Honaton  etc.  B.  B.  v.  Weaver  (Tex.  Civ.),  41  S.  W.  848,  admitting 
statements  made  after  injured  party  was  removed  two  hundred  feet 
from  place  of  accident.  See  notes,  27  Am.  St.  Bep.  935;  29  Am.  St. 
Bep.  865;  42  Am.  St.  Bep.  215;  101  Am.  St.  Bep.  670. 

In  Snit  for  Injuries  Caused  by  Act  of  Brakemaa  in  pushing  plain- 
tiff from  train,  burden  is  on  plaintiff  to  show  that  servant  was  act- 
ing within  scope  of  employment. 

Approved  in  Texas  etc.  By.  v.  Moody  (Tex.  Civ.),  23  S.  W.  41,  fol- 
lowing rule;  Wills  v.  International  etc.  Co.,  41  Tex.  Civ.  62,  92  S.  W. 
275,  surgeons  employed  by  conductor  to  attend  injured  trespasser 
must  ahow  conductor's  authority;  Texas  etc.  By.  v.  Black,  87  Tex.  165, 
27  S.  W.  120,  holding  company  not  liable  for  injury  by  brakeman  to 
party  not  a  passenger;  International  etc.  B.  B.  v.  Tarbrough  (Tex. 
Ciy.),  39  S.  W.  1097,  railroad  company  is  not  liable  for  act  of  em- 
ployeea  in  charge  of  engine  in  blowing  whistle  for  purpose  of  frighten- 
ing plaintiff's  horse;  Lytle  v.  Crescent  News  &  Hotel  Co.,  27  Tex. 
Civ.  531,  66  S.  W.  241,  3  Tex.  Ct.  Bep.  902,  instance  where  shooting 
of  plaintiff  by  railway's  agent  was  not  in  line  of  his  duty;  Lake 
Shore  etc.  By.  v.  Peterson,  144  Ind.  223,  42  N.  E.  482,  burden  of  proof 
rests  upon  injured  party  to  show  brakeman  acted  within  authority  in 
ejecting  him.    See  note,  27  L.  B.  A.  189. 

To  Kender  Master  Liable  for  Act  of  Servant,  It  is  not  Necessary 
that  aervant  should  have  authority  to  do  particular  act,  but  such  act 
iQttst  be  within  scope  of  general  authority. 

Approved  in  Burnett  v.  Oechsner,  92  Tex.  590,  50  S.  W.  563,  Gal- 
veston etc.  By.  V.  McMonigal  (Tex.  Civ.),  25  S.  W.  342,  and  Ysleta 
V.  Babbitt,  8  Tex.  Civ.  436,  28  8.  W.  704,  all  reaffirming  rule;  Deni- 
son  etc.  Ry.  Co.  v.  Carter,  98  Tex.  203,  82  S.  W.  783,  street  railway 
liable  for  act  of  motorman  in  permitting  boys  to  ride  in  considera- 
tion of  certain  services;  St.  Louis  etc.  By.  Co.  v.  Mayfield,  35  Tex. 
Civ.  86,  79  S.  W.  367,  railroad  not  liable  where  employees  took  in- 
jved  trespasser,  against  his  will,  to  another  town  for  medical  treat- 
ment; Texas  etc.  By.  Co.  v.  Parker,  29  Tex.  Civ.  266,  68  S.  W.  832, 
railroad  liable  for  act  of  employee  who  imprisoned  trespasser;  Hous- 
ton etc.  R.  Co.  V.  Bell  (Tex.  Civ.),  73  S.  W.  59,  assault  committed  by 
employees  whose  duty  it  was  to  protect  freight  from  rough  handling; 
International  etc.  By.  v.  Cooper,  88  Tex.  609,  32  S.  W.  518,  holding 
company  not  liable  for  injury  by  servant  by  act  outside  general 
authority;  Galveston  etc.  By.  v.  Zantzinger,  93  Tex.  68,  77  Am.  St. 
Bep.  832,  53  S.  W.  381,  47  L.  B.  A.  282,  whether  act  of  servant  is 
within  authority  depends  upon  nature  of  service  employed  to  per- 
form; Fort  Worth  etc.  By.  v.  Smith  (Tex.  Civ.),  25  S.  W.  1033,  rail- 
road liable  for  acts  of  its  sectionmen  in  injuring  plaintiff's  property 
in  ejecting  him  from  his  house  partly  on  its  right  of  way;  Texas  etc. 
By.  V.  Hayden,  6  Tex.  Civ.  747,  26  S.  W.  332,  holding  company  not 
liable  for  injury  to  party  where  conductor  exceeded  authority  in 
allowing  him  to  ride;  Missouri  etc.  By.  v.  Miller,  8  Tex.  Civ.  244,  27 
8.  W.  905,  company  not  liable  for  injury  where  party  boarded  train 
without  authority;  Qalaviz  v.  International  etc.  By.,  15  Tex.  Civ.  62, 
3S  S.  W.  234,  company  not  liable  for  injury  to  party  riding  on  train 
without  authority;  Bullock  v.  Houston  etc.  By.  (Tex.  Civ.),  55  S.  W. 

4  Tex.  Notes— 21 
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184,  conductor's  general  authority  is  limited  to  conduct  and  opera* 
tion  of  his  own  train  only;  Waters  etc.  Oil  Co.  v.  Davis,  24  Tex.  Civ. 
>13,  60  S.  W.  456,  1  Tex.  Ct.  Bep.  552,  holding  principal  bound  by 
authorized  representations  of  agent;  Texas  etc.  Ry.  v.  Elliott,  26  Tex. 
Civ.  107,  61  S.  W.  727,  2  Tex.  Ct.  Rep.  198,  conductor  has  authority 
to  make  contract  for  train  to  stop  at  station.  See  notes,  29  Am.  St. 
Rep.  827;  30  Am.  St.  Rep.  38;  30  Am.  St.  Rep.  585;  38  Am.  St.  Rep. 
370;  39  Am.  St.  Rep.  678;  41  Am.  St.  Rep.  454;  88  Am.  St.  Rep.  790. 

Condnctor  baa  Control  Oyer  Train,  and  has  Power  to  eject  tres- 
passers; such  power  is  not  within  scope  of  brakeman's  general  author- 
ity. 

Approved  in  Receivers  v.  Armstrong,  4  Tex.  Civ.  154,  155,  23  S. 
W.  239,  Farber  v.  Missouri  Pac.  Ry.,  116  Mo.  94,  22  S.  W.  634,  20  L. 
R.  A.  350,  and  Chesapeake  etc.  R.  R.  v.  Anderson,  93  Ya.  659,  25  S. 
E.  948,  all  reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  Huff,  98  Tex.  113^ 

81  S.  W.  526,  brakeman  had  no  authority  to  receive  passengers  on 
freight  train;  Missouri  etc.  Ry.  Co.  v.  Price,  48  Tex.  Civ.  214,  106  S. 
W.  702,  where  passenger  told  conductor  he  wanted  to  alight  when 
train  stopped  and  get  lunch  and  latter  told  him  he  would  have  time 
to  do  so,  ft  was  conductor's  duty  to  hold  train  till  passenger  boarded 
it;  Texas  etc.  Ry.  v.  Mother,  5  Tex.  Civ.  90,  24  S.  W.  80,  held  error 
to  instruct  jury  that  braketnan  has  authority  to  eject  passenger;  Mas- 
terson  v.  Galveston  etc.  Ry.  (Tex.  Civ.),  42  S.  W.  1002,  switchman 
in  charge  of  engine,  while  moving  it  from  roundhouse,  makes  com> 
pany  liable- for  his  negligence;  San  Antonio  etc.  Ry.  v.  Belt  (Tex. 
Civ.),  46  S.  W.  375,  stopping  of  runaway  horse,  not  being  within  scope 
of  brakeman's  duty,  railway  not  responsible  for  his  negligence;  Gal- 
veston etc.  Ry.  V.  Masterson  (Tex.  Civ.),  51  S.  W.  1092,  where  act  is. 
in  furtherance  of  master's  business,  master  is  liable,  although  par- 
ticular act  was  expressly  forbidden.  See  notes,  54  Am.  St.  Rep.  76,. 
72  Am.  St.  Rep.  666. 

Distinguished  in  Texas  etc.  R.  R.  Co.  v.  Walton,  47  Tex.  Civ.  47, 
104  S.  W.  416,  where  it  was  part  of  fireman's  duty  to  open  boiler 
valve  to  empty  water  whenever  engineer  directed  it,  railroad  is  liable 
for  injury  to  engineer  from  steam,  where  fireman  opened  valve  with- 
out direction  from  engineer. 

Limited  in  Lyons  v.  Texas  etc.  Ry.  Co.  (Tex.  Civ.),  36  S.  W.  1008,. 
railway  may  also  delegate  brakeman  to  eject  passenger. 

Assignments  of  Error  Should  not  be  Oronped  Together,  but  each 
should  be  presented  separately,  with  its  appropriate  propositions  and 
statements. 

Approved  in  Houston  etc.  Ry.  v.  Guisar  (Tex.  Civ.),  27  S.  W.  1045, 
following  rule;  State  Nat.  Bank  v.  Waxahachie  Nat.  Bank  (Tex.  Civ.),. 
30  S.  W.  367,  errors  must  be  distinctly  specified  in  assignment. 

Miscellaneous. — Dillingham  v.  Pierce  (Tex.  Civ.),  31  S.  W.  206, 
holding  person  going  on  train  to  assist  passenger  must  take  notice  of 
time  train  stops  at  station,  and  if  time  is  insufficient,  must  notify  con> 
ductor  to  hold  train  longer. 

82  Tex.  523-^26,  18  S.  W.  591,  SILBEBBEBO  ▼.  TBILIiIKa. 

In  Snit  to  Foreclose  Crop  Mortgage,  Amtodment  Stating  that  judg- 
ment creditors  had  caused  levy  of  execution,  and  that  since  suit  waa 
instituted  crop  had  been  sold,  presents  no  new  cause  of  action. 

Approved  in  Davis  v.  Sorrenson  (Tex.  Civ.),  27  S,  W.  210,  on  ap- 
peal from  justice  court,  appellant  may  amend  pleadings  if  he  confinea 
himself  to  same  cause  of  action. 
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Althongh  Written  Pleadings  are  not  Required  in  Justice  Courts, 
where  defendant  answers  in  writing^  and  docket  does  not  show  de- 
fenses, answer  filed  may  be  resorted  to  to  determine  what  they  were. 

Approved  in  Missouri  Pac.  R7.  v.  Shipman,  1  Tex.  Civ.  407,  20  S. 
W.  952,  without  something  of  record  to  show  issues,  this  court  cannot 
pass  npon  errors  assigned  to  charges  or  evidence  admitted  or  ex- 
eluded;  Dallas  V.  McAllister  (Tex.  Civ.),  30  S.  W.  453,  new  matter, 
not  new  cause  of  action,  may  be  set  up  by  amendment  on  appeal  from 
justice  to  county  court;  Jones  v.  Parker  (Tex.  Civ.),  42  S.  W.  647, 
where  written  answer  was  interposed  in  justice  court,  no  other  an- 
swer will  he  presumed. 

Crops  Orowlng  uiK>n  Homestead  may  be  Mortgaged,  but  mortgagee 
cannot  enter  to  take  possession  of  crop  until  harvested. 

Approved  in  McKinney  v.  Ellison  (Tex.  Civ.),  75  S.  W.  56,  mort- 
gage cannot  take  effect  until  crop  at  least  planted;  Hinzie  v.  Moody, 
13  Tex.  Civ.  197,  35  S.  W.  834,  crops  on  homestead  are  subject  to 
execution  for  debts  of  head  of  family  after  harvesting;  Lacy  v.  Gen- 
try (Tex.  Civ.),  56  S.  W.  949,  fact  that  crop  is  ungathered  does  not 
exempt  it  from  mortgage  lien;  In  re  Coffman,  93  Fed.  422,  execution 
cannot  be  had  upon  crop  on  homestead  until  harvested.  See  note,  23 
L  B.  A.  258,  263,  449,  477.       . 

S2  rex.  527-^1,  18  S.  W.  657,  FOBDYCE  ▼.  MANUEL. 
UL^rely  Keeping  Ticket  Office  Open  for  Half  Hour  before  departure 
ol  txain  without  agent  or  some  person  authorized  to  sell  tickets  pres- 
ent ifl  not  compliance  with  article  4258b,  section  9,  Sayles'  Civil  Stat- 
ntea. 

Beaffirmed  in  Mills  v.  Missouri  etc.  By.,  94  Tex.  252,  59  S.  W.  878, 
55  L.  R.  A.  497,  1  Tex.  Ct.  Rep.  218.     See  note,  20  L.  B.  A.  485. 

Eallroad  may  Charge  Small  Sum  More  for  Fare  Paid  on  train  than 
when  ticket  purchased  at  station,  provided  passenger  had  opportunity 
to  purchase  ticket  at  office  which  was  open  and  ready  for  business. 

See  note,  20  L.  B.  A.  483,  484. 

82  Tex.  531-636,  27  Am,  St.  Eep.  908,  18  S.  W.  620,  WILSON  ▼.  DEN- 
TON. 

Possession  of  Negotiable  Instrument  Acquired  In  Good  Faith  in 
Mual  coarse  of  trade  gives  property,  regardless  of  title  of  vendor. 

Approved  in  Hynes  v.  Winston  (Tex.  Civ.),  40  S.  W.  1025,  reaffirm- 
ing mle;  Worsham  v.  State,  56  Tex.  Cr.  256,  120  S.  W.  441,  unde- 
livered check  payable  to  bearer  is  subject  of  larceny  j  Harrington  v. 
Batte  etc.  Min.  Co.,  33  Mont.  337,  114  Am.  St.  Eep.  821,  83  Pac.  469, 
knowledge  of  suspicious  circumstances  does  not  affect  indorsee  of 
eheck;  Mulberger  v.  Morgan  (Tex.  Civ.),  34  S.  W.  150,  sustaining 
l^ona  fide  purchase  of  notes  although  they  were  negotiated  by  one 
wt  authorized. 

OiTlng  of  PromiBsory  Note  by  Purchaser  of  Negotiable  Instrument 
is  lufiScient  consideration  to  make  him  purchaser  for  value. 

Approved  in  Sanger  v.  Jesse  French  Piano  etc.  Co.  (Tex.  Civ.),  75 
8>  W.  40,  one  may  be  bona  fide  purchaser  though  portion  of  consider- 
ation is  pre-existing  debt.  See  notes,  29  Am.  St.  Bep.  513;  29  Am. 
St.  Bep.  547;  17  L.  B.  A.  (n.  s.)  749. 

Insdeqnacy  of  Consideration  Oiven  for  Note  may  be  considered  as 
eiieomstance  on  issue  of  good  faith. 
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Reaffirmed  in  Mulberger  v.  Morgan  (Tex.  Civ.),  47  S.  W.  379;  Han- 
rick  V.  Gurley  (Tex.  Civ.),  48  S.  W.  1003;  Hume  v.  Ware,  87  Tex. 
384,  28  S.  W.  936;  Clark  v.  Evans,  66  Fed.  265. 

82  Tex.  537-538,  18  S.  W.  657,  MOOBE  v.  FIBST  NAT.  BANK. 

There  is  Fatal  Variance  Between  Petition  Alleging  Interest  pay- 
able from  maturity,  and  affidavit  of  attachment  describing  it  as  bear- 
ing interest  from  date. 

Approved  in  Sanger  v.  Texas  Gin  etc.  Co.  (Tex.  Civ.),  47  S.  W.  740, 
variance  between  petition  and  affidavit  is  fatal,  although  small;  Sim- 
mons V.  Simmons,  56  W.  Va.  68,  107  Am.  St.  Rep.  890,  48  S.  E.  834, 
quashing  where  affidavit  misstated  nature  of  contract. 

82  Tex.  53&-542,  27  Am.  St.  Bep.  914,  18  a  W.  709,  WESTEBN 
UNION  TEL.  CO.  v.  NATIONS. 

Message  Sent  by  Plaintiff,  "Yoor  Stepfather  Died  This  Morning,** 
held,  with  surrounding  circumstances,  to  import  request  that  sendee 
come  at  once,  of  importance  of  which  company  had  notice. 

Reaffirmed  in  Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.),  33  S. 
W.  744.     See  note,  14  L.  B.  A.  (n.  s.)  500. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Carter,  85  Tex.  585,  34 
Am.  St.  Bep.  828,  22  S.  W.  962,  where  company  had  no  means  of 
knowing  relationship  between  addressee  of  telegram  and  deceased 
party  mentioned  therein. 

Criticised  in  Western  Union  Tel.  Co.  v.  Ferguson,  157  Ind.  74,  60 
N.  E.  678,  54  L.  R.  A.  846,  as  instance  of  difficulty  in  applying  "men- 
tal anguish  doctrine";  Western  etc.  Tel.  Co.  v.  Carter  (Tex,  Civ.),  20 
S.  W.  836,  but  holding  the  message  sufficient  notice  of  relationship. 

Mental  Suffering  of  Mother  Caused  by  Son's  Failure  to  Beach  Her 
and  aid  in  burial  of  stepfather  constitutes  element  of  damages. 

Overruled  in  Western  Union  Tel.  Co.  v.  Luck,  91  Tex.  180,  181,  66 
Am.  St.  Bep.  869,  41  S.  W.  470,  mental  suffering  of  wife  of  deceased 
not  element  of  damages  in  suit  for  damages  by  daughter  for  failure 
to  deliver  telegram,  thereby  causing  delay  in  her  arrival;  and  dis- 
tinguished in  Western  U.  Tel.  Co.  v.  Wood,  57  Fed.  477,  21  L.  R.  A. 
706,  holding  damages  for  mental  anguish  resulting  from  simple  neg- 
ligence of  telegraph  company  not  recoverable.  See  notes,  27  Am.  St. 
Rep.  852;  30  Am.  St.  Rep.  27;  30  Am.  St.  Bep.  193;  30  Am.  St.  Bep. 
712;  38  Am.  St.  Rep.  586. 

Miscellaneous. — Southwestern  Tel.  etc.  Co.  v.  Dale  (Tex.  Civ.),  27 
S.  W.  1060,  where  damages  to  both  husband  and  wife  arise  from  same 
transaction,  they  may  join  in  one  suit. 

82  Tex.  543-544,  18  S.  W.  478,  TEXAS  PAO.  BY.  ▼.  WHITE. 

Where  Net  Earnings  of  Ballway  During  Becelvership  were  applied 
to  improvements,  company  is  liable,  after  discharge  of  receiver,  to 
action  for  damages  for  injury  caused  during  receivership. 

Approved  in  Lock  v.  Turnpike  Co.,  100  Tenn.  175,  47  S.  W.  136, 
reaffirming  rule.    See  notes,  29  Am.  St.  Bep.  678;  41  L.  B.  A.  38. 

82  Tex.  545-^47,  18  S.  W.  604,  POTTS  ▼.  WESTEBN  UNION  TEIi. 
CO. 

Telegram  from  Sister  to  Brother  Announcing  Death  of  her  husband, 
and  requesting  sendee  to  come  at  once,  shows  on  its  face  its  impor- 
tance, and  charges  company  with  notice. 
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Approved  in  Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.),  33  S.  W. 
744,  reaffirming  rule;  Western  Union  Tel.  Co.  v.  Nagle,  11  Tex.  Civ. 
542,  32  S.  W.  708,  and  Mitchell  v.  Western  Union  Tel.  Co.,  5  Tex. 
Civ.  531,  24  S.  W.  552,  sufficient  notice  of  main  purpose  will  put  de- 
fendant upon  inquiry  of  other  facts.  See  note,  14  L.  B.  A.  (n.  g.) 
409. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Carter,  85  Tex.  585,  34 
Am.  8t.  Bep.  828,  22  S.  W.  962,  where  company  had  no  means  of 
knowing  relationship  between  addressee  of  telegram  and  party  men- 
tioned therein  as  deceased. 

Mental  Suffering  Caused  by  Telegraph  Company's  Failare  to  deliver 
message  is  element  of  damages  in  suit  therefor. 

Approved  in  Texas  Tel.  etc.  Co.  v.  Seiders,  9  Tex.  Civ.  434,  29  S. 
W.  259,  reaffirming  rule;  Western  Union  Tel.  Co.  v.  Kerr,  4  Tex.  Civ. 
283,  23  S.  W.  565,  cause  of  action  accruing  for  wrong  to  wife  before 
death  of  husband  is  common  proper.ty  of  both.  See  note,  27  Am.  St. 
Bep.  917. 

Distinguished  in  Chapman  v.  Western  Union  Tel.  Co.,  88  Ga.  765, 
30  Am.  St.  Bep.  184,  15  S.  E.  901,  17  L.  E.  A.  430,  and  Western  Union 
Tel.  Co.  V.  Wood,  57  Fed.  477,  21  L.  R.  A.  706,  damages  cannot  be  re- 
covered for  mental  anguish  caused  by  failure  to  deliver  telegram  an- 
nonncing  illness  of  relative. 

82  Tex.  547-552,  18  S.  W.  217,  SMITH  ▼.  WALTON. 

Decision  of  Officer,  Commissioiier,  or  Tribunal  authorized  to  issue 
titles  is  conclusive  of  facts  necessary  to  sustain  grant. 

Approved  in  aifton  v.  Hewitt  (Tex.  Civ.),  56  S.  W.  132,  and  Dick 
T.  Malone,  24  Tex.  Civ.  101,  58  S.  W.  169,  both  reaffirming  rule; 
Fields  V.  Burnett,  49  Tex.  Civ.  450,  108  S.  W.  1049,  recitals  in  colon- 
ist's certificate  are  conclusive  that  woman,  during  her  lifetime,  as 
immigrant  and  head  of  family,  had  become  entitled  to  land  specified 
therein  and  that  at  date  of  constitution  she  had  resident  heirs;  Wil-' 
wn  V.  Dillingham,  14  Tex.  Civ.  634,  38  S.  W.  653,  fixing  of  bound- 
tries  of  reservation  by  commissioner  is  conclusive;  also  in  dissenting 
opinion  in  Dick  v.  Maloen  (Tex.  Civ.),  58  S.  W.  170,  majority  re- 
iffinning  rule;  Logan  v.  Curry  (Tex.  Civ.),  66  S.  W.  82,  3  Tex.  Ct. 
Bep.  804,  arguendo. 

Distinguished  in  Buster  v.  Warren,  35  Tex.  Civ.  650,  80  S.  W.  1067, 
fecital  in  unconditional  land  certificate,  issued  by  county  land  board, 
that  grantee  in  original  certificate  was  dead,  not  conclusive. 

82  Tex.  553-^561,  18  S.  W.  206,  WTTJiTAMS  ▼.  FOBT  WORTH  ETC. 
ET.  CO. 

"At,"  Used  in  Reference  to  Place,  Frequently  Means  "in"  or 
'Within'';  it  sometimes  denotes  nearness  or  proximity,  and  is  less 
definite  than  "in"  or  "on." 

Approved  in  Western  Union  Tel.  Co.  v.  Roberts,  34  Tex.  Civ.  80,  78 
8.  W.  524,  allegation  "at  Humble"  not  affected  by  proof  of  house  two 
miles  away;  Harris  v.  Theus,  149  Ala.  140,  123  Am.  St.  Rep.  17,  43 
So.  134,  10  L.  R.  A.  (n.  s.)  204,  still  may  be  operated  "at"  train, 
though  outside  corporate  limits;  Minter  v.  State,  104  Ga.  754,  30  S. 
E.  992,  construing  word  "at"  to  mean  "near." 

Bond  by  Railway  to  Constrnct  Road  With  Intersection  at  certain 
city  is  substantially  complied  with  by  locating  intersection  within  one 
hundred  yards  of  city  limits. 
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Approved  in  Frey  v.  Fort  Worth  etc.  Ry.,  6  Tex.  Civ.  32,  24  S.  W. 
951,  building  depot  is  not  condition  precedent  to  railroad's  right  to  re- 
cover on  b9nd  for  failure  of  obligors  to  secure  land  to  build  on;  Los 
Angeles  etc.  Co.  v.  Wilshire,  135  Cal.  659,  67  Pac.  1088,  contract  to 
X>ay  bonus  to  street  railway  when  it  had  built  its  road  substantially 
complied  with  where  it  used  portion  of  track  of  another  road.  See 
note,  30  Am.  St.  Bep.  607. 


82  Tex.  561^66,  27  Am.  St.  Sep.  918,  17  S.  W.  846,  16  L.  B.  A.  129, 
WESTEBN  UNION  TEL.  CO.  v.  HOUGHTON. 

Telegraph  Company  Does  not  Perform  Whole  Duty  by  searching  for 
party  in  whose  care  message  is  addressed. 

Approved  in  Barefoot  v.  Western  Union  Tel.  Co.,  28  Tex.  Civ.  458, 
67  S.  W.  912,  holding  delivery  to  clerk  of  hotel  insufficient;  Western 
Union  Tel.  Co.  v.  Jackson,  19  Tex.  Civ.  274,  46  S.  W.  280,  though 
message  to  plaintiff  addressed  to  care  of  another,  who  was  absent, 
company  not  excused  thereby  from  reasonable  diligence  to  make  per- 
sonal delivery  to  plaintiff;  Western  Union  Tel.  Co.  v.  Bowell,  153 
Ala.  312,  45  So.  79,  telegram  addressed  care  of  certain  railway  shops 
should  have  been  delivered  to  some  agent  thereof,  though  addressee 
not  in  city;  Sweet  v.  Western  Union  Tel.  Co.,  139  Mich.  331,  102  N. 
W.  853,  delivery  to  person  in  whose  care  message  was  sent  sufficient 
where  addressee  had  left  city;  Lefler  v.  Western  Union  Tel.  Co.,  131 
N.  C.  357,  42  S.  E.  819,  59  L.  B.  A.  477,  message  addressed  in  care 
of  corporation  properly  delivered  to  agent  of  latter;  Western  Union 
Tel.  Co.  V.  McCaul,  115  Tenn.  105,  90  S.  W.  858,  it  need  not  deliver 
to  wife  of  person  in  whose  care  message  was  addressed;  Western 
Union  Tel.  Co.  v.  Mitchell,  91  Tex.  459,  44  S.  W.  276,  40  L.  B.  A.  209, 
delivery  of  telegram  to  wife  of  addressee  is  not  delivery  to  him; 
Western  Union  Tel.  Co.  v.  Drake,  13  Tex.  Civ.  576,  36  8.  W.  788,  tele- 
graph company  must  deliver  message  to  addressee  if  he  can  be  found; 
Western  etc.  Tel.  Co.  v.  Wofford,  94  Tex.  348,  60  S.  W.  547,  1  Tex.  Ct. 
Bep.  458,  holding  telegraph  company  not  liable  for  failure  to  deliver 
message  where  party  absent  from  town;  Western  Union  Tel.  Co.  v. 
Smith  (Tex.  Civ.),  33  S.  W.  744,  where  misdirection  was  corrected 
same  day  and  messenger  made  no  inquiries,  held  company  liable.  See 
notes,  44  Am.  St.  Bep.  92;  22  L.  B.  A.  (n.  s.)  766;  59  L.  B.  A.  477; 
58  L.  E.  A.  698;  40  L.  B.  A.  209. 

Verdict  for  Four  Thousand  Five  Hundred  Dollars  for  failure  to  de- 
liver telegram,  preventing  father  from  reaching  son  before  he  died, 
held  excessive. 

Approved  in  Western  Union  Tel.  Co.  v.  Evans,  1  Tex.  Civ.  300,  21 
S.  W.  267,  holding  verdict  for  five  thousand  dollars  for  mental 
anguish,  caused  by  failure  to  deliver  telegram  promptly,  excessive; 
Western  Union  Tel.  Co.  v.  Finer,  1  Tex.  Civ.  302,  21  S.  W.  315,  hold- 
ing four  thousand  seven  hundred  and  fifty  dollars  excessive  judgment 
for  damages  under  similar  circumstances  as  leading  case;  Western 
Union  Tel.  Co.  v.  Houghton  (Tex.  Civ.),  26  S.  W.  449,  sustaining  ver- 
dict for  two  thousand  dollars  on  subsequent  trial  of  same  case.  See 
notes,  39  Am.  St.  Bep.  864;  48  Am.  St.  Bep.  858. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Patton  (Tex.  Civ.),  55 
S.  W.  973.  sustaining  verdict  of  one  thousand  dollars  for  mistake  in 
message  stating  wife  "no  better"  instead  of  "much  better." 
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82  Tex.  565-572,    18   S.   W.   219,   INTEBNATIONAL   ETC.  BY.   ▼. 

BYAN. 
Bridge  Carpenter  is  Fellow-Bexrant  Witli  Employee  In  Oliar^e  of 

f^teh  engine,  and  fact  that  former  had  finished  day's  work  and  was 
^  Cftr  where  he  slept  at  time  of  injury  does  not  change  rule. 

-Approved  in  Missouri  etc.  Ry.  Co.  v.  Hendricks,  49  Tex.  Civ.  323, 

}^^  S.  W.  751,  holding  brakeman  on  work  train  run  down  by  engine 

.^  ^ards  while  walking  through  after  finding  his  train  gone  was  not 

J8  service  when  injured;  Direct  Nav.  Co.  v.  Anderson,  29  Tex.  Civ. 

'»  ^  S.  W.  175,  deck-hand  fellow-servant  of  deck-hand  on  preceding 

^^atcli.  Texas  etc.  Ry.  v.  Campbell  (Tex.  Civ.),  39  8.  W.  1105,  neg- 

S'en^i^  of  switch  crew  in  backing  car  on  repair  switch,  injuring  car 

^P^Vter,  is  negligence  of  fellow-servant.     See  notes,  50  L.  R.  A.  433; 

1&  V  R.  A.  797. 

Distinguished  in  Wabash  R.  R.  Co.  ▼.  Erb,  36  Ind.  Ap.  655, 114  Am.  St. 
Bep.  392, 73  N.  E.  940,  allowing  recovery  where  employee  was  run  over 
while  returning  home  on  railroad  velocipede;  Doyle  v.  FitchburgR.  R., 
162  Mass.  71,  44  Am.  St.  Rep.  338,  37  N.  E.  771,  25  L.  R.  A.  157,  em- 
ployee of  railroad  traveling  upon  pass  may  be  treated  as  passenger 
while  traveling  simply  for  pleasure 

Mere  Difference  in  Grade  of  Employees  Does  not  Slake  Them  the 
less  fellow-servants,  with  regard  to  risk  assumed. 

Approved  in  Campbell  v.  Texas  etc.  Ry.,  16  Tex.  Civ.  667,  39  S.  W. 
1106,  holding  switchman  fellow-servant  with  engineer  of  switch  en- 
gine.   See  note,  50  L.  R.  A.  428. 

Assignment  Based  upon  Question  as  to  Sufficiency  of  Evidence  to 
support  judgment  will  not  be  considered  unless  objection  was  urged 
on  motion  for  new  trial. 

Beaffirmed  in  Sutherland  v.  Melntire  (Tex.  Civ.),  28  S.  W.  578, 
Consolidated  Kansas  City  etc.  Co.  v.  Couring  (Tex.  Civ.),  33  S.  W. 
548,  Atchison  etc.  R.  R.  v.  Worley  (Tex.  Civ.),  25  S.  W.  480,  and 
Grand  Lodge  etc.  v.  BoUman,  22  Tex.  Civ.  109,  53  S.  W.  831. 

82  Tez.  572-676,  18  a  W.  692,  EPSTEIN  ▼.  MEYEB  BBOS. 
DRUG  CO. 

Purchase  at  Sheriff's  Sale  by  One  With  Intent  That  Another  shall 
ihare  therein  does  not  pass  title,  although  share  is  set  apart. 

Approved  in  Maddox  v.  Dabney  (Tex.  Civ.),  27  S.  W.  901,  actual 
n^nual  delivery  is  not  necessary  to  complete  sale;  Sanger  v.  Thom- 
asson  (Tex.  Civ.),  44  S.  W.  409,  where  proposition  to  buy  is  accepted 
and  nothing  remained  to  identify  the  goods,  sale  is  complete;  Collins 
▼.  Wayne  Lumber  Co.,  128  Mo.  466,  31  S.  W.  28,  as  between  vendor 
and  vendee  setting  apart  lumber  in  accordance  with  agreement  of 
Bale  passes  title. 

82  Tez.  577-584,  18  S.  W.  711,  MATHEWS  ▼.  STATE. 

Quo  Wairanto  Proceedings  Once  Begun  are  Under  Exclusive  con- 
trol of  state  officer,  and  relators  cannot  dismiss  proceedings  or  with- 
draw therefrom. 

Beaffirmed  in  State  v.  Broach  (Tex.  Civ.),  35  S.  W.  87,  and  State  v. 
^gee  (Tenn.),  59  S.  W.  340.  Approved  in  State  v.  Des  Moines  Ry., 
135  Iowa,  711,  109  N.  W.  874,  relator  need  have  no  interest  in  pro- 
ceedings. 

An  Act  to  Amend  Chapter  1,  Title  17  of  Revised  Civil  Statutes, 
does  not  permit  town  to  incorporate  territory  beyond  reasonable 
limits. 
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Approved  in  Thompson  v.  State,  23  Tex.  Civ.  374,  56  S.  W.  605,  up- 
holding incorporation  of  town  of  over  thousand  inhabitants  with  area 
of  eleven  hundred  and  seven  acres,  though  four  hundred  acres 
are  used  on  agricultural  lands,  where  town  is  growing  one;  Mc- 
Clesky  v.  State,  4  Tex.  Civ.  323,  23  S.  W.  518,  holding  incorporation 
valid  where  no  fraud  practiced  though  including  vacant  land;  Judd 
v.  State,  25  Tex.  Civ.  420,  62  S.  W.  545,  2  Tex.  Ct.  Rep.  361,  where 
seventy-five  per  cent  of  land  to  be  incorporated  into  town  was  agri- 
cultural, such  incorporation  is  illegal.     See  note,  25  L.  R.  A.  756. 

Miscellaneous. — Cited  in  Ex  parte  Anderson,*  46  Tex.  Cr.  390,  81  S. 
W.  982,  as  to  elective  system  in  local  government. 

82  Tex.  584-586,  18  S.  W.  662,  STATE  v.  BX7BKS. 

Member  of  Law  Firm  Acting  for  Citizens  in  Matter  of  Election  to 
incorporate,  who  afterward  becomes  district  judge,  is  disqualified  to 
act  in  quo  warranto  proceedings  attacking  incorporation;  he  cannot 
even  allow  filing  of  petition. 

Approved  in  Kalklosh  v.  Bunting,  40  Tex.  Civ.  234,  88  S.  W.  390, 
pauper's  oath  cannot  be  taken  before  county  judge,  who  is  counsel. 
See  note,  30  Adl  St.  Rep.  153. 

82  Tez.  58&-594,  17  S.  W.  909,  PATTY  v.  MIDDLETON. 

Written  Evidence  of  Title  In  Vendee  Conferring  npon  Him  estate 
in  fee  is,  in  absence  of  anything  appearing  to  contrary,  sufficient 
legal  title  upon  which  to  base  bona  fide  purchase. 

Reaffirmed  in  Peterson  v.  McCauley  (Tex.  Civ.),  25  S.  W.  829; 
Hicks  V.  Hicks  (Tex.  Civ.),  26  S.  W.  229;  Daniel  v.  Mason  (Tex. 
Civ.),  36  S.  W.  1114.  Approved  in  Stipe  v.  Shirley,  33  Tex.  Civ.  226, 
76  S.  W.  309,  grantee  of  holder  of  bond  for  title  may  show  himself 
bona  fide  purchaser. 

Written  Evidence  of  Title  Sufficient  to  Convey  Estate  in  Fee  is 
"legal  title,"  inasmuch  as  it  may  be  enforced  in  court  of  law. 

Approved  in  Bass  v.  Davis  (Tex.  Civ.),  38  S.  W.  270,  instance 
where  conveyance  was  held  not  to  convey  heirs'  interest  in  community 
property;  Texas  Lumber  Mfg.  Co.  v.  Branch,  60  Fed.  202,  sale  by  one 
without  title  conveys  no  interest  to  bona  fide  purchaser. 

Whether  One  is  Bona  Fide  Purchaser  is  to  be  Determined  by  evi- 
dence of  title  upon  which  he  acted. 

Approved  in  Eddy  v.  Bosley,  34  Tex.  Civ.  123,  78  S.  W.  569,  burden 
is  on  heirs  of  mother  as  against  purchaser  of  legal  title  from  surviv- 
ing father;  Advance  Thresher  Co.  v.  Esteb,  41  Or.  478,  69  Pac.  451, 
claimant  under  unrecorded  deed  must  prove  that  defendant  had  no- 
tice of  his  title;  Saunders  v.  Isbell,  5  Tex.  Civ.  515,  24  S.  W.  308, 
burden  of  proof  is  upon  one  holding  equitable  title  to  show  holder 
of  legal  title  had  notice  of  superior  equitable  title;  Rand  v.  Davis 
(Tex.  Civ.),  27  S.  W.  941,  burden  is  on  party  impeaching  legal  title 
to  show  fraud  on  part  of  vendee;  Clapp  v.  Branch,  11  Tex.  Civ.  207. 
32  S.  W.  736,  purchaser  from  heirs  of  deceased  persons  in  whom  legal 
title  vested  must  see  to  fact  of  heirship;  Burleson  v.  Alvis,  28  Tex. 
Civ.  54,  66  S.  W.  236,  3  Tex.  Ct.  Rep.  864,  instance  where  purchaser 
was  charged  with  notice  of  heirs'  interest. 

Wife  has  No  Legal  Title  to  Land  Conveyed  to  Husband  by  Deed 
not  showing  any  beneficial  interest  in  her. 

Approved  in  Sanborn  v.  Schuler,  86  Tex.  117,  118,  23  S.  W.  642, 
reaffirming  rule;   West  v.  Keeton,  17  Tex.  Civ.  142,  42    S.  W.  1036, 
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deed  absolute  to  wife  gives  her  the  legal  title  and  equitable  title  to 
onehalf  to  husband. 

Where  Title,  on  Face  of  Deed,  is  Vested  in  Husband,  heirs  of  wife 
can  take  no  "legal  title"  to  such  land  as  part  of  community  so  as  to 
defeat  bona  fide  purchaser. 

Approved  in  Lyster  v.  Leighton,  36  Tex.  Civ.  63,  81  S.  W.  1034, 
Derrett  v.  BHtton,  35  Tex.  Civ.  487,  80  S.  W.  563,  Brackenridge  v. 
Bice  (Tex.  Civ.),  30  S.  W.  588,  Daniel  v.  Mason,  90  Tex.  244,  59  Am. 
St.  Rep.  817,  38  S.  W.  162,  New  York  etc.  Land  Co.  v.  Hyland,  8 
Tex.  Civ.  611,  28  S.  W.  210,  Mangum  v.  White,  16  Tex.  Civ.  255,  41 
8.  W.  80,  Malry  v.  Grant  (Tex.  Civ.),  48  S.  W.  616,  Oaks  v.  West 
(Tex.  Civ.),  64  S.  W.  1036,  3  Tex.  Ct.  Rep.  215,  Davidson  v.  Green, 

27  Tex.  Civ.  396,  65  S.  W.  1111,  3  Tex.  Ct.  Rep.  493,  and  McCoy  v. 
^onningham,  27  Tex.  Civ.  477,  65  S.  W.  1085,  all  reaffirming  rule; 
^^hh  V.  Olsen,  23  Tex.  Civ.  464,  56  S.  W.  572,  one  purchasing  for 

J^^sideration  not  grossly  inadequate,  under  executi'on  against  holder 

^     '*'gal  title,  is  protected  against  heirs  of  community  interest  of  de- 

^'^d  wife  of  such  owner,  of  whose  death  he  had  no  notice;  Stiles 

^»  ^^aphet,  84  Tex.  97,  19  S.  W.  452,  and  Hensley  v.  Lewis,  82  Tex. 

597,  17  s.  W.  914,  purchaser  from  surviving  husband  of  land  upon 

full  consideration  without  notice  of  vendor's  marriage  takes  good  title 

as  against  wife's  heirs;  Kircher  v.  Murray,  54  Fed.  626,  Kircher  v. 

Murray,  60  Fed.  52,  and  Sadler  v.  Niesz,  5  Wash.  189,  31  Pac.  632, 

BUBtaining  sale  by  surviving  husband  to  bona  fide  purchaser  without 

notice  of  his  marriage.    See  note,  34  Am.  St.  Rep.  872. 

82  Tex.  595-^97,  17  S.  W.  918,  HENSLEY  ▼.  LEWIS. 
Jadgment  will  not  be  Seversed  for  Failure  to  Slake  Findings  not 

requested. 

Beaffirmed  in  Veatch  v.  Gray,  41  Tex.  Civ.  148,  91  S.  W.  325;  Alcott 
V.  Spencer  etc.  Mfg.  Co.  (Tex.  Civ.),  31  S.  W.  835. 

Bona  Fide  Purchaser  from  Husband  of  Lands  Acquired  during  mar- 
riage, who  has  no  notice  of  fact  that  vendor  had  been  married,  takes 
good  title  as  against  wife's  heir. 

Reaffirmed  in  New  York  etc.  Land  Co.  v.  Heyland,  8  Tex.  Civ.  611, 

28  8.  W.  210,  Daniel  v.  Mason,  90  Tex.  244,  59  Am.  St.  Rep.  817,  38 
8.  W.  162,  Derrett  v.  Britton,  35  Tex.  Civ.  487,  80  S.  W.  563,  McCoy 
T.  Cunningham,  27  Tex.  Civ.  477,  65  S.  W.  1085,  3  Tex.  Ct.  Rep.  755, 
»nd  Davidson  v.  Green,  27  Tex.  Civ.  396,  65  S.  W.  1111,  3  Tex.  Ct. 
Kep.  493.  Approved  in  Steves  v.  Smith,  49  Tex.  Civ.  132,  107  S.  W. 
144,  where  at  time  plaintiff's  husband  mortgaged  land  she  claimed  to 
be  common-law  wife,  and  he  represented  himself  to  mortgagee  as  single, 
mortgagee  and  purchaser  at  foreclosure  are  bona  fide  purchasers. 

Abandonment  of  Wife  by  Husband  and  His  Living  in  Adultery  do 
not  deprive  him  of  his  interest  in  the  community  property. 

Approved  in  King  v.  King,  41  Tex.  Civ.  477,  91  S.  W.  635,  reaffirm- 
ing rule. 

82  Tex.  598-608,  17  S.  W.  848,  GUNTEB  ▼.  COBB. 

Uvy  upon  Personal  Property  to  be  Valid  Should  be  Made  by  tak- 
^H  such  actual  possession  as  is  possible. 

Approved  in  Patton  v.  Collier,  90  Tex.  119,  37  S.  W.  414,  approving 
'^c,  but  holding  failure  to  seize  property  does  not  affect  sale;  Donald 
V.  Carpenter,  8  Tex.  Civ.  323,  27  S.  W.  1054,  sheriff  attaching  part 
of  large  herd  of  cattle  is  not  liable  for  their  loss  where  owner  left  in 
wntroL 
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"Bnnnlng  ttt  Laige  In  the  Buige,"  In  Arttcles  2293,  2314,  rclfiting 

to  levy  upon  livestock,  applies  to  cattle  running  at  large,  with  otbers, 
in  pasture  containing  four  hundred  thousand  acres,  and  embracing 
paita  of  several  couoties. 

Approved  in  Lindsey  v.  Cope,  Bl  Tei.  463,  43  8.  W,  30,  ealtle  in 
inclosurea  of  moderate  size  should  be  taken  possession  of  by  officer 
making  levy;  Holloway  v'  Cabell,  3  Tex.  Civ.  322,  22  8.  W.  531,  fail- 
ure to  acknowledge  and  record  sheriff's  bill  of  aale  does  not  affect 
title  and  poaseasion. 

Distinguished  in  Cope  v.  Lindsey,  IT  Tex.  Civ.  204,  43  8.  W.  30, 
holding  range  levy  not  justified  where  stock  confined  in  small  in- 
cIOBures. 

In  Levy  and  Sale  of  Cattle  Bnnnlng  at  I>aige  In  Range  in  several 
counties,  sheriff  is  not  limited  to  cattle  in  his  county  at  that  time. 

Approved  in  Brown  v.  Hudson,  14  Tex.  Civ.  Oil,  38  3.  W.  658,  ex- 
pression "more  or'leas"  in  return  on  a  rauge  levy  on  cattle  does  not 
introduce  element  of  uncertainty. 

Distinguished  in  Davis  v.  Dallas  Nat.  Bank,  7  Tei.  Civ.  44,  26  8. 
W.  223,  return  of  levy  of  attachment  describing  cattle  as  running 
"on  the  range  in  C.  and  adjoining  counties"  does  not  invalidate  levy; 
Sparks  v.  McHugh  (Tei.  Civ.),  43  B.  W.  1045,  holding  levy  on  certain 
cattle  "ruDDing  at  large  on  the  range  in  M.  county"  gnfficient  as  a 
range  levy. 

LevT  and  Bale  of  OatUe  In  Bange  Wltli  Others,  noder  article  2293, 
Heviaed  Statutei,  does  not  pass  title  to  particular  cattle,  but  givei 
purchaser  right  to  gather  and  pen  stock  and  make  seleetion. 

See  note,  29  Am.  St.  Rep.  675. 

Distingutshed  in  Swan  v.  Larkin,  8  Tex.  Civ.  424,  28  S.  W.  216, 
where  sale  waa  made  of  entire  herd  levied  upon. 

Statntea  Prescribing  Mode  of  Making  Lev;  and  Sale  of  personal 
property  must  be  strictly  followed. 

Approved  in  Pittman  v.  Rotan  Grocery  Co.,  15  Tex.  Civ.  679,  39 
S.  W.  1110,  holding  levy  by  seizure  without  notice  created  no  lien 
where  notice  required  by  statute. 

Where  Execution  Sale  U  not  Made  in  Accwdantw  With  Law,  con- 
clusive presumption  ia  that  property  did  not  bring  such  price  as  it 
otherwise  would  have  brought. 

Approved  in  White  v,  Taylor,  48  Tex.  Civ.  474,  102  3.  W.  749,  set- 
ting aside  sale  of  property,  worth  twelve  hundred  dollars,  for  foai 
hundred  and  seventy-five  dollars,  where  order  of  sale  irregular;  Sparks 
v.  McHugh,  21  Tei.  Civ.  26B,  51  8.  W.  874,  defects  not  apparent  on 
face  of  returns  and  levy,  but  rendering  it  bad,  should  be  attacked 
by  direct  proceeding. 

Personal  Proper^  Held  bf  Tnistee  aa  Security  may  be  levied 
upon  and  sold,  levy  being  by  notice  to  trustee,  and  purchaser  entitled 
to  possession  upon  satisfying  debt. 

Approved  in  Sumner  v.  Crawford  (Tex.  Civ.),  41  8.  W,  825,  follow- 
ing rule;  Sumner  v.  Crawford,  91  Tei.  131,  41  8.  W.  995,  partnership 
property  in  bands  of  tmstee  cannot  be  levied  upon  under  execution 
against  one  partner  eicept  hy  notice. 

MiscellaDeous.— Beckham  v.  Medlock,  19  Tex.  Civ.  03,  40  8.  W.  403, 
setting  aside  sale  where  no  judgment  upon  which  execution  could  be 
founded. 
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82  Tci.  608-614,  18  S.  W.  716,  GULF  ETC.  BY.  ▼.  McCAETT. 
Condition  in   Bill  of  Lading  Tbat  Claim  for  Loss  Sball  be   Made 

within  forty    days  does  not    apply  to    damage  caused  by  breach  of 

doty  to  furnish  cars. 
Approved  in  Southern  Pac.  Co.  v.  Anderson,  26  Tex.  Civ.  519,  63  S. 

W.  1024,  2  Tex.  Ct.  Eep.  1013,  verbal  contract  cannot  be  merged  into 

written  one  obtained  by  fraud. 

In  Snlt  for  Damages  for  Injury  to  Cattle  Cansed  by  Delay  in  ship- 
ping, place  of  destination  should  govern  as  to  difference  in  values. 
Approved  in  Southern  Pac.  Co.  v.  Anderson,  ^26  Tex.  Civ.  521,  63 

S.  W.  1025,  2  Tex.  Ct.  Rep.  1014,  Gulf  etc.  Ry.  v.  Butler,  26  Tex.  Civ. 
494.  63  8.  W.  650,  2  Tex.  Ct.  Eep.  909,  both  reaffirming  rule;  Inter- 
national etc.  Ey.  V.  Dimmit  Co.  Pasture  Co.,  5  Tex.  Civ.  188,  23  S.  W. 
'^^«  measure  of  damages  for  failure  to  ship  cattle  is  difference  in 
™*'ket  price  at  destination  and  place  sold. 

To  be  Binding  on  Shipper,  Waiver  of  Claims  to  Damages  for  injury 
to  cattle  must  be  made  upon  consideration. 

Approved  in  San  Antonio  etc.  Ey.  v.  Barnett,  12  Tex.  Civ.  322, 
34  S.  W.  139,  and  San  Antonio  etc.  Ey.  v.  Wright,  20  Tex.  Civ.  137, 
49  S.  W.  148,  both  reaffirming  rule;  St.  Louis  etc.  E.  E.  Co.  v.  Brosius, 
47  Tex.  Civ.  658,  105  S.  W.  1137,  where  shipper  paid  regular  tariff 
rate,  contract  of  limited  liability  is  unenforceable  for  want  of  con- 
sideration; Southern  Pac.  Co.  v.  Anderson,  26  Tex.  Civ.  519,  63  S.  W. 
1024,  oral  contract  of  shipment  not  changed  by  subsequent  writings 
signed  without  examination;  Gulf  etc.  Ey.  Co.  v.  McCord  (Tex.  Civ.), 
81  8.  W.  1033,  railway  may  be  liable  on  oral  contract  of  shipment, 
though  written  contract  subsequently  entered  into;  Missouri  etc.  Ry. 
▼.  Garter,  9  Tex.  Civ.  688,  29  S.  W.  570,  holding  contract  without 
consideration  invalid;  Gulf  etc.  Ey.  v.  Wright,  1  Tex.  Civ.  405,  21 
8.  W.  81,  and  Gulf  etc.  Ey.  v.  Stanley,  89  Tex.  46,  33  S.  W.  Ill, 
condition  to  recovery  that  shipper  of  cattle  give  notice  of  amount 
of  damages  is  unreasonable;  Missouri  etc.  Ey.  v.  Darlington  (Tex. 
9^),  40  S.  W.  550,  where  the  reduced  freight  rate  expressed  as  con- 
wderation  was  not  given  the  release  fails. 

Interest  is  Allowable  on  Damages  for  Delay  in  shipment  of  cattle 
''om  date  of  loss. 

Approved  in  Fell  v.  Union  Pac.  Ey.  Co.,  32  Utah,  106,  88  Pac.  1005, 
'^affirming  rule.     See  note,  18  L.  E.  A.  451. 
^^XTler  is   Uable  for  Damages  Cansed  by  Its   Failnre  to  furnish 
'cT  *^t  certain  time  according  to  contract. 
®«e  note,  43  L.  E.  A.  228. 

^   ^ex  614-617,  27  Am.  St.  Rep.  926,  18  S.   W.  672,  INTEBNA- 

Signal  etc.  ry.  v.  mcrab. 

^^iTier  of  Livestock  is  Bonnd  to  Provide  Places  Where  Stock  may 
°^  fed  and  watered  in  any  weather  without  injury,  so  far  as  this  can 

®  done  by  use  of  proper  care. 
-Approved  in  Missouri  etc.  Ey.  Co.  v.  Clark,  35  Tex.  Civ.  191,  79 

"  ^.  828,  carrier  not  bound  to  feed  and  water  livestock  on  mere 
^^^luest  of  shipper.     See  notes,  43  Am.  St.  Eep.  446;  50  Am.  St.  Eep. 

*^Q;  130  Am.  St.  Eep.  454;  44  L.  E.  A.  453. 
Bxecntion  of  Instroments   Having  Subscribed  Witnesses  must  be 

P^ved  by  such  witnesses  or  good  reason  shown  why  this  cannot  be 

done. 

Approved  in  Lewis  v.  Bell  (Tex.  Civ.),  40  S.  W.  747,  following  rule; 
Bmith  V.  Duman,  9  Tex.  Civ.  321,  29  S.  W.  432^  excluding  instrument 
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where  not  proven  by  witnesses  thereto,  nor  their  absence  explained. 
See  note,  35  L.  B.  A.  321,  322. 

82  Tex.  617-623,  18  S.  W.  659,  HINZIE  ▼.  EEMPNEB. 
Citation  Need  not  State  Cause  of  Action  Witb  Same  Farticnlarity 

as  petition;  description  of  demand  may  be  given  in  general  terms. 

Reaffirmed  in  Borden  v.  Houston,  26  Tex.  Civ.  31,  62  S.  W.  427, 
2  Tex.  Ct.  Rep.  319;  De  Corvet  v.  Dolan,  7  Wash.  368,  35  Pac.  73. 

In  Foreclosure  of  Deed  of  Tmst  Oiven  by  Husband  recognizing 
rights  of  children  of  deceased  wife,  children's  rights  are  not  affected, 
and  they  are  not  entitled  to  intervene. 

Approved  in  Hinzie  v.  Moody,  1  Tex.  Civ.  29,  20  S.  W.  770,  re- 
affirming rule;  Wolf  v.  Harris,  20  Tex.  Civ.  101,  48  8.  W.  530,  in  suit 
to  foreclose  mortgage  holder  of  outstanding  title  not  claimed  in 
privity  with  mortgagor  cannot  be  made  party. 

Motion  to  Correct  Judgment  After  Term  is  Properly  Overruled 
where  neither  fraud  nor  mistake  is  shown,  and  delay  is  unexplained. 

Approved  in  De  Camp  v.  Bates  (Tex.  Civ.),  37  8.  W.  645,  doctrine 
of  laches  and  not  that  of  limitations  applies  to  suit  to  set  aside  judg- 
ment. 

82  Tex.    62S-631,   18   S.   W.   681,   INTEBKATIONAL   ETC.   BT.   ▼. 


Upon  General  Exception  to  Pleadings  Court  will  Indulge  every  rea- 
sonable intendment  in  favor  of  such  pleading. 

Approved  in  Werner  v.  Kasten  (Tex.  Civ.),  26  S.  W.  323,  Parks  v. 
State  Nat.  Bank  (Tex.  Civ.),  34  S.  W.  1045,  Marsalis  v.  Thomas,  13 
Tex.  Civ.  59,  35  S.  W.  797,  and  Erwin  v.  Hayden  (Tex.  Civ.),  43  S. 
W.  612,  all  following  rule;  Galveston  v.  Devlin,  84  Tex.  326,  19  S.  W. 
398,  refusing  to  examine  error  where  not  specifically  assigned. 

Railway  Company  is  Bound  to  Make  and  Publish  Regulations  advis- 
ing servants  moving  cars  at  station  of  necessity  of  due  care  to  avoid 
injuring  fellow-servants,  and  must  provide  means  for  warning  latter 
of  ds^nger. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Hill,  95  Tex.  638,  69  S.  W.  140,  em- 
ployee not  chargeable  with  notice  of  railway  custom  of  kicking  cars 
into  sidetracks;  Galveston  etc.  Ry.  Co.  v.  Pendleton,  30  Tex.  Civ. 
436,  70  S.  W.  998,  employee  not  chargeable  with  notice  of  custom 
of  making  flying  switches  without  light  or  lookout;  Texas  etc.  Ry.  v. 
Rowland,  3  Tex.  Civ.  164,  22  S.  W.  137,  railroad  company  must  pro- 
vide safe  structures  and  all  appliances  necessary  to  protect  its  ser- 
vants; Houston  etc.  Ry.  v.  Strychareki,  6  Tex.  Civ.  559,  6  S.  W.  255, 
holding  plaintiff  cannot  recover  where  he  could  have  prevented  injury 
by  listening  for  train;  Koerner  v.  St.  Louis  Car  Co,,  209  Mo.  160, 
107  S.  W.  487,  17  L.  R.  A.  (n.  s.)  292,  master  liable  where  painter 
working  on  car  was  injured  through  negligence  of  switchman;  Smith 
V.  Atlanta  etc.  Ry.  Co.,  132  N.  C.  825,  44  S.  E.  665,  applying  rule 
to  servant  run  into  by  engine  while  painting  switch  target. 

Railway  Company  cannot  Avail  Itself  of  Bule  which  it  has  not 
properly  published,  and  which  it  has  habitually  neglected  to  enforce. 

Reaffirmed  in  Gulf  etc.  Ry.  v.  McMahan,  6  Tex.  Civ.  605,  26  S.  W. 
161.     See  note,  43  L.  R.  A.  356,  367. 

An  Assignment  of  Error  in  Regard  to  Charge  which  fails  to  show 
in  what  respect  it  failed  to  instruct  jury  as  to  character  and  extent 
of  the  defense,  or  how  jury  were  caused  to  ignore  the  said  defense, 
need  not  be  considered. 
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Approved  in  International  etc.  B.  Co.  v.  McVey  (Tex.  Civ.),  81  S. 
W.  lOOly  objection  that  verdict  is  excessive,  too  general;  Consolidated 
Kansas  City  etc.  Co.  v.  Couring  (Tex.  Civ.),  33  S.  W.  548,  assign- 
ment that  verdict  under  the  law  and  facts  in  the  case  is  grossly 
excessive  is  too  general;  Texas  etc.  By.  v.  Scharbauer  (Tex.  Civ.), 
52  S.  W.  590,  where  numerous  items  make  up  the  verdict,  assignment 
that  it  is  excessive  is  too  general. 

Foreman  of  Department  HaTing  Power  to  Employ  and  DiBCliarge  is 
vice-principal  as  to  those  under  him. 

Approved  in  Gommel-Statesman  Pub.  Co.  v.  Monfort  (Tex.  Civ.), 
81  S.  W.  1032,  reaffirming  rule;  Missouri  etc.  By.  v.  Hannig  (Tex. 
Civ.),  41  S.  W.  197,  section  foreman  with  power  to  hire  and  discharge 
is  vice-principal.  See  notes,  27  Am.  St.  Bep.  901;  75  Am.  St.  Eep. 
586;  75  Am.  St.  Eep.  614,  615;  54  L.  E.  A.  97;  51  L.  B.  A.  549,  554, 
620;  44  L.  B.  A.  88. 

Qaestion  of  Tenth  and  Inezperience  of  PlaintUf  Snlng  Master  for 
injury  is  to  be  considered  by  jury  in  determining  question  of  con- 
tributory negligence. 

See  note,  33  Am.  St.  Bep.  258. 

Release  by  Parent  of  AU  Claim  for  damages  for  injuries  to  minor 
does  not  affect  rights  of  latter. 

See  note,  7  L.  E.  A.  (n.  s.)   540. 

Disapproved  in  Tarbell  v.  Butland  B.  B.  Co.,  75  Vt.  351,  87  Am. 
St.  Bep.  734,  51  Atl.  8,  56  L.  B.  A.  656,  holding  such  contract  al- 
together illegal. 

82  Tex.  631-638,  18    S.  W.  713,   EAST    TEXAS   FIRE    INB.  CO.  ▼. 
Brown. 
It  is  Error  to  Assume  Fact  from  Conflicting  Evidence  in  charging 
jury. 

Approved  in  Briseno  v.  International  etc.  B.  Co.  (Tex.  Civ.),  81 
S.  W.  580,  and  Huff  v.  Crawford,  89  Tex.  221,  34  S.  W.  609,  both  re- 
afBrming  rule;  Dallas  v.  Beiman,  12  Tex.  Civ.  348,  34  S.  W.  341,  where 
evidence  conflicting  as  to  issue  of  fact  it  is  error  to  take  it  from  the 

Plaintiff  Snlng  Insnrance  Company  and  not  Alleging  Waiver  of 
eondition  cannot  avail  himself  of  such  waiver. 

Approved  in  St.  Paul  F.  &  M.  Ins.  Co.  v.  Hodge,  30  Tex.  Civ.  259, 
70  S.  W.  577,  German  Ins.  Co.  v.  Daniels  (Tex.  Civ.),  33  S.  W.  551, 
Aetna  Ins.  Co.  v.  Holcomb,  89  Tex.  410,  34  S.  W.  917,  and  Love  v. 
Bempe  (Tex.  Civ.),  44  S.  W.  681,  all  following  rule.  See  note,  28 
Am.  St.  Bep.  677. 

Express  Provision  That  Fire  Policy  Should  be  Void  if  building 
stood  on  leased  land  is  warranty,  and  cannot  be  ignored  in  suit  on 
policy. 

Approved  in  Parsons,  Bich  &  Co.  v.  Lane,  97  Minn.  103,  106  N.  W. 
487,  4  L.  B.  A.  (n.  s.)  231,  reaffirming  rule;  Dow  v.  National  Assur- 
ance Co.,  26  B.  I.  380,  106  Am.  St.  Bep.  728,  58  Atl.  999,  67  L.  E.  A. 
479,  denying  recovery  where  insured  was  purchasing  part  of  furni- 
ture on  installment  plan;  Hanover  Fire  Ins.  Co.  v.  National  etc.  Bank 
(Tex.  Civ.),  34  S.  W.  335,  followed  in  construing  provision  against 
placing  of  encumbrance  on  property  insured.  See  note,  30  Am.  St. 
Bep.  806. 

Sefnsal  of  Adjuster  to  Pay  Loss,  and  Notice  by  Him  to  Insured 
that  ]o8A  would  have  to  be  collected  through  courts,  is  waiver  of 
proof  of  loss. 
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Approved  in  Scottish  etc.  Ins.  Co.  v.  Moore,  36  Tex.  Civ.  312,  81 
8.  W.  574,  and  Georgia  Home  Ins.  Co.  v.  Moriarty  (Tex.  Civ.),  37  S- 
W.  632,  both  reaffirming  rule;  Sun  Life  Ins.  Co.  v.  Phillips  (Tex. 
Civ.),  70  S.  W.  605,  waiver  where  agent  knew  that  answers  as  to  in- 
sured's health  were  materially  false,  but  continued  to  collect  pre- 
miums; Manhattan  etc.  Ins.  Co.  v.  Fields  (Tex.  Civ.),  26  S.  W.  280, 
281,  waiver  as  td  where  premiums  were  to  be  paid  may  be  shown  by 
circumstances;  Mutual  etc.  Life  Assn.  v.  Sullivan  (Tex.  Civ.),  29  S. 
W.  192,  instance  where  applicant's  statement  that  he  had  had  throat 
trouble  was  deemed  notice  to  base  waiver  on;  Fire  Assn.  v.  Laning 
(Tex.  Civ.),  31  S.  W.  683,  instance  where  knowledge  of  insurance 
agent  as  to  ownership  of  building  insured  was  held  waiver;  German 
Ins.  Co.  V.  Norris,  11  Tex.  Civ.  254,  32  S.  W.  729,  incompleteness  of 
proofs  of  loss  may  be  waived  by  company,  acting  through  its  ad- 
juster. 

Distinguished  in  Hartford  I^ire  Ins.  Co.  v.  Cannon,  19  Tex.  Civ. 
306,  46  S.  W.  852,  holding  error  in  admitting  incompetent  evidence 
of  waiver  of  appraisement  harmless  where  fact  shown  by  competent 
evidence.     See  notes,  28  Am.  St.  Bep.  651;  28  Am.  St.  Bep.  696. 

Where  Policy  is  Payable  "Sixty  Days  After  Execution  and  delivery 
of  full  proof  of  loss,"  if  waiver  is  shown  time  of  payment  would  be 
sixty  days  from  date  of  waiver,  and  interest  should  be  given  there- 
after. 

Approved  in  Phoenix  Ins.  Co.  v.  Center,  10  Tex.  Civ.  539,  31  S.  W. 
448,  reaffirming  rule;  Wensel  v.  Property  etc.  Ins.  Assn.,  129  Iowa, 
302,  105  N.  W.  524,  allowing  interest  from  time  proofs  of  loss  were 
furnished;  Hanover  etc.  Ins.  Co.  v.  Shrader,  11  Tex.  Civ.  260,  31  S. 
W.  1103,  fact  that  suit  was  prematurely  brought  only  affects  interest 
and  costs. 

EInowledge  of  a  Broker  as  to  Any  Matter  Connected  With  the  effect- 
ing of  insurance  is  not  to  be  imputed  to  the  insurance  company. 

Approved  in  Fire  Assn.  v.  American  Cement  etc.  Co.,  37  Tex.  Civ. 
632,  84  S.  W.  1116,  reaffirming  rule.     See  note,  20  L.  B.  A.  279. 

Miscellaneous. — Cited  in  Washburn-Halligan  Coffee  Co.  v.  Mer- 
chants' etc.  Ins.  Co.,  110  Iowa,  431,  81  N.  W.  710,  defining  "concur- 
rent insurance." 


82  Tex.  638-647,  18  S.  W.  317,  EUEOHLEB  ▼.  WILSON. 

Copy  of  Map  Duly  Certified  by  Commissioner  of  General  Land  Of- 
fice is  admissible  in  evidence,  but  certificates  of  surveyors  attached 
thereto  are  not. 

Approved  in  Whitman  v.  Bhomberg  (Tex.  Civ.),  25  S.  W.  452,  al- 
lowing witnesses  to  testify  from  their  knowledge  to  location  of  a  key 
survey. 

In  Absence  of  Proof  to  Contrary,  It  will  be  Presnmed  that  survey 
has  been  actually  made  on  ground. 

Reaffirmed  in  Aransas  Pass  etc.  Co.  v.  Flippen  (Tex.  Civ.),  29  S.  W. 
813. 

Junior  Survey  Making  No  Beference  to  Survey  in  Suit  is  not  com- 
petent to  identify  lines  of  latter. 

Approved  in  Aransas  Pass  etc.  Co.  v.  Flippen  (Tex.  Civ.),  29  S.  W. 
813,  where  junior  surveyor  apparently  made  mistake,  calls  for  course 
and  distance  in  older  survey  should  prevail. 


335 


NOTES  ON  TEXAS  EEPORTS.        82  Tex.  647-CC3 


82  Tex.  647-653,  18  S.  W.  665,  HEBNDON  ▼.  BEED. 

Deputy  District  Clerk  Taking  Acknowledgment  Under  Act  of  Au- 
gust 8,  1870,  exercises  direct,  and  not  derivative,  power,  and  such 
aeinowledgment  may  be  made  in  his  own  name  and  ofiScial  character. 

Approved  in  State  v.  Devine,  6  Wash.  589,  34  Pac.  155,  and  Bal- 
lard V.  Orr,  105  Ga.  197,  31  S.  E.  556,  sustaining  deed  acknowledged 
before  deputy  clerk.  See  notes,  30  Am.  St.  Bep.  126;  30  Am.  St.  Bep. 
447;  41  Am.  St.  Bep.  672;  106  Am.  St.  Bep.  829,  830,  831. 

Fraadulent  Conveyance  is  Good  as  Between  Parties,  and  grantor 
kas  no  power  to  revoke  it. 

BeafBnned  in  Bruce  v.  Koch  (Tex.  Civ.),  40  8.  W.  627,  and  Bobb 
T.  Kobb  (Tex.  Civ.),  41  S.  W.  95. 

Defendant  In  Trespass  to  Try  Title,  Claiming  Valne  of  improve- 
ments, must  show  that  he  has  improved  particular  parcel  recovered 
by  plaintiff  and  how  much  value  has  been  enhanced. 

Approved  in  Ingram  v.  Winters,  46  Tex.  Civ.  394,  102  S.  W.  433, 
lidding,  in  trespass  to  try  title,  value  of  use  and  occupancy  of  prem- 
ises and  damage  done  thereto  were  properly  set  off  against  improve- 
ments made;  Benson  v.  Cahill  (Tex.  Civ.),  37  S.  W.  1091,  under  stat- 
ute each  defendant  claiming  improvements  must  make  his  own  claim 
separately. 

The  Authority  of  Deputy  District  CierkB  to  Take  Acknowledgments 
is  not  abrogated  by  the  failure  to  enumerate  them  in  the  act  of  May 
6, 1871,  among  the  officers  having  such  authority. 

Approved  in  Ex  parte  Keith,  47  Tex.  Cr.  287,  83  S.  W,  685,  provi- 
sion in  local  option  law  as  to  notice  of  election  not  repealed  by  elec- 
tion law. 

82  Tex.  653-656,  18  S.  W.  152,  SINGEB  MANUFACTUBING  CO.  ▼. 
PONDBE. 

Sureties  on  First  Fidelity  Bond  of  Employee  are  Properly  Joined 
▼ith  sureties  upon  additional  bond  later  required,  in  suit  for  default 
occurring  after  execution  of  latter) 

Approved  in  Deutschman  v.  Battaile  (Tex.  Civ.),  36  S.  W.  490,  re- 
affiming  rule;  Page  v.  White  Sewing  Machine  Co.,  12  Tex.  Civ.  331, 
34  S.  W.  991,  sureties  cannot  claim  release  because  not  notified  of  de- 
fault of  principal. 

82  Tex.  657-663,  27  Am.  St.  Rep.  929,  17  S.  W.  1041,  TEXAS  ETC. 
E7.  V.  BOBEBTSON. 

l^daratlons  by  Person  Injured  Immediately  After  Injury,  to  one 
^^0  hurried  to  him  from  distance  of  sixty  yards  in  answer  to  his  cry, 
as  to  how  injury  was  received,  are  admissible  as  part  of  res  gestae. 

Approved  in  International  etc.  R.  B.  Co.  v.  Hugen,  45  Tex.  Civ. 
330, 100  S.  W.  1001,  statements  made  by  plaintiff  shortly  after  injury, 
to  effect  that  he  was  pushed  off  train  by  porter,  made  in  answer  to 
questions  by  assisting  bystanders,  are  part  of  res  gestae;  Ft.  Worth 
etc.  Ry.  Co.  V.  Partin,  33  Tex.  Civ.  174,  76  S.  W.  237,  admitting  state- 
n^ent  of  injured  person  immediately  after  regaining  consciousness; 
Missouri  etc.  Ry.  Co.  v.  Schilling,  32  Tex.  Civ.  422,  75  S.  W.  67,  ad- 
nutting  statement  of  injured  party  within  minute  of  accident;  Atchi- 
son etc.  Ry.  Co.  v.  Logan,  65  Kan.  752,  70  Pac.  879,  rejecting  state- 
ment of  injured  person  five  minutes  after  accident  where  he  requested 
presence  of  witness;  Missouri  Pac,  Ry.  v.  Bond,  2  Tex.  Civ.  107,  20 
S.  W.  931,  and  Texas  etc.  Ry.  v.  Hall,  83  Tex.  682,  19  S.  W.  123,  ad- 
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la-r^.../  f.-A:  Kirk  i.  Ml'.i^cniok,  ill  Mo.  3S<,  l.»  S.  W.  *S1, 
r.i^ufn.  wi>>-3'fT  «3^ue  9<  v^iiia  fn  fnaasal  iajorics  M  faick  ckUd 
t-!.--:i!3  ta  n^.<:i«r.     See  xote.  119  Am.  £c  Km.  K2. 

Wmu  Tbns  is  BTMt«ra  Tkak  Biifc^n—  « 
^•■».  ktd  til*:  r»ila  *t  frcf  En^nd*^,  wkccta^  b 
ibg  icj^.rr  la  ioT  jnr*. 

App:',v'r<j  is  Giilf  etc  B*.  -r.  KizzxU.  4  To.  Cir.  3M,  XC  &  W. 
2(.''..  b'^j']  etrar  to  wftair^w  tiom  jarr  Imti  that  air-bnk^  w^ra  de- 
/^'-tire,  IbODgk  cridcaee  eirtawMaatial      Sea  aotc,  U  Ab.  St.  Bap. 

KaUnMd  CoBfor  li  Uabla  far   bjBT  W  Mail  In  to  Shtbi*  fna 

'''<;:C''i7''''-<*«  '*f  iE<oaipeI«nt  lerraat  of  wki<k  ocka  wsa  Bot  *ho«B  t« 
hnvt  kr.'.wltdsft. 

A;.|.r'.vtd  in  Golf  ete.  B7.  t.  JokMOB,  10  Ten  Cit.  263,  31  S.  W. 
Z'i'i,  h^i'.ing  rerdi'Tt  for  fourteen  thmuand  five  bnndred  doUais  not 
ei'''-<ii7e  for  di^atb  of  *ble-bodied  nan  of  twenty-iuBe  jeara  of  age; 
M,<4',ciri  tfr.  V.J.  r.  Baosom,  13  Tex.  Cir.  693,  41  a  W.  8SS,  boldiag 
r.iitii\fiinj  liable  for  injorj  where  eagineer  failed  to  rtop  trua  when 
he  eijuM  bave  done  >o  and  prereoted  injury. 

K  Tex.  664-671,  27  Am.  8t  Bept  935,  18   B.  W.  7S9,  COinfAU.T  V. 
LTONS. 
Farchuea  Blade  hf  Trtutoea,  Had«  in  OtMdlencs  to  Tiwt  iiDp<ned 
OD   llicin   {'Gnumal   liabiJitj,  notwithstanding  seller  mxj  know  of  ei- 

i«tnnre  nf  triiKt  at  time  of  Kale. 

lUatHin\KA  in  OibioD  t.  Gray,  17  Tex.  Civ.  654,  43  S.  W.  923.  See 
ti'itn,  AS  Am.  St.  Bep.  838.  Approved  in  Field  t.  Tsaman  (Ky.),  10^ 
H.  W.  370,  •mime  of  action  for  failnre  to  apply  money  to  latiafsetion 
of  jiiilgmeDt  is  against  trustee,  not  beneficiary. 

Mero  Palttclpation  in  Fronts  does  not  canstitnte  partnership. 

Ht:e  nute,  19  L.  it.  A.  (n.  i.)  1080. 

S2  Tn.  673-676,  18  B.  W.  154,  PASCHAU.  t.  PENBT. 
In  Suit  to  Foreclose  Vendor's  Uen,  Defendant  mar  Ohnrgo  plain- 

tifT  nilli  amount  of  damage  he  has  suffered  by  reason  of  loss  of  land 

ruNiilling  from  false  repreBentattons. 

Koanirmod  in  Wuest  v.  Moehrig,  24  Tex.  Civ.  127,  57  a.  W.  888, 
MlHcitlluncoua. — Cited  in  Morris  v.  Brown,  38  Tex.  Civ.  270,  85  8. 

W.   ](J17,   (lefcndnat   pleading   failure   of   couBideration,  having    paid 

imidl  of  jiurcliiiiio  money  and  made  yaluable  improvementa,  need  not 

u\Xvi  to  rucouvcy. 
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82  Tex.  677-686,  18  &  W.  201,  HUNTEB  ▼.  lANIXJS. 

In  Computing  Time  Within  Which  Administrator  may  be  Sued  upon 
rejected  claim,  day  of  rejection  should  be  excluded. 

Approved  in  Texas  etc.  Ry.  v.  Moore  (Tex.  Civ.),  43  S.  W.  68,  fol- 
lowing rule  in  personal  injury  suit.     See  note,  49  L.  R.  A.  196,  215. 

Testimony  of  Attorney  is  not  Admissible  to  Prove  That  Witness 
bad  testified  to  same  effect  as  at  previous  trial,  where  there  has  been 
no  attack  on  witness. 

Approved  in  Green  v.  State,  49  Tex.  Or.  240,  90  S.  W.  1116,  where 
accomplice  testified  that  he  had  not  been  promised  immunity,  error 
to  admit  similar  statement  made  by  him;  McKensie  v.  Watson,  36 
Tex.  Civ.  236,  81  S.  W.  1017,  evidence  of  former  statement  inadmis- 
sible where  witness  simply  contradicted  without  being  otherwise  im- 
peached; Houston  etc.  Ry.  v.  Ritter,  16  Tex.  Civ.  483,  41  S.  W.  754. 
declarations  of  woman  that  she  suffered  a  miscarriage  made  several 
days  after  alleged  violence  are  inadmissible.  See  note,  28  Am.  St. 
Bep.  24. 

Where  Note  Sned  upon  is  Alleged  to  be  Accommodation  Paper,  evi- 
dence of  circumstances  surrounding  attempt  to  secure  such  paper  a 
few  weeks  before  date  of  note  in  suit  is  admissible. 

Beaffirmed  in  Barrett  v.  Featherstone,  89  Tex.  572,  35  S.  W.  14. 
See  note,  20  L.  R.  A.  713. 

It  is  not  Necessary  That  Fact  Sought  to  be  Proved  should  have  im- 
mediate reference  to  issue;  it  is  sufficient  if  evidence  refer  to  fact 
relevant  to  fact  in  issue. 

Approved  in  Cook  v.  Greenberg  (Tex.  Civ.),  34  S.  W.  688,  on  an 
issue  of  fraud,  circumstances,  though  slight,  are  admissible. 

Where  One  Executes  an  Obligation  in  Renewal  of  a  Note  claimed 
hy  the  holder  to  be  valid  but  known  to  the  maker  to  be  fraudulent, 
or  without  consideration,  the  latter  will  be  deemed  to  have  purged 
the  transaction  of  fraud. 

Approved  in  National  Bank  v.  Carper,  28  Tex.  Civ.  340,  67  S.  W. 
192,  reaffirming  rule;  Rogers  v.  Mercantile  etc.  Pub.  Co.,  118  Mo. 
Ap.  14,  93  S.  W.  332,  applying  rule  to  note  given  in  compromise  of 
suit. 

Where  Plaintiffs  were  not  Notified  to  Produce  Letters  written  them 
hy  defendant,  it  was  error  to  admit  copies. 

Approved  in  King  v.  Cisco  Compress  Co.,  35  Tex.  Civ.  657,  81  S.  W 
116,  holding  letter-press  copy  inadmissible. 

82  Tex.  686-690,  18  S.  W.  159,  BLAIR  ▼.  SANBORN. 

Snpreme  Court,  Affirming  Judgment,  may  Enter  Judgment  against 
sureties  on  appeal  bond. 

Beaffirmed  in  Estado  Land  etc.  Co.  v.  Ansley,  6  Tex.  Civ.  186,  24 
8.  W.  933;  Michael  v.  Ball,  8  Tex.  Civ.  407,  408,  27  S.  W.  949. 

On  Affirmance  of  a  Judgment  the  Supreme  Court  has  power  to  enter 
s  judgment  against  the  sureties  on  the  appeal  bond  and  under  such 
^  judgment  execution  would  properly  issue  against  all  persons  made 
liable  by  the  judgment. 

Approved  in  Adoue  v.  Wettermark,  28  Tex.  Civ.  598,  68  S.  W.  555, 
^here  third  party  appeals  from  decree  of  foreclosure,  on  afRrniance 
Its  surety  is  liable  only  for  loss  occasioned  by  suspension  of  fore- 
closure sale. 

4  Tex.  Notes— 22 
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Statute  BcUtlng  to  Appeal  Bonda  FroTldlng  Tliat  Bond  be  eaodi- 
tiOD«d  to  prosecute  appeal  and  perform  judgment  or  decree  in  case 
decision  is  against  ap  pell  Hut,  is  Id  alternative. 

Approved  in  American  Surety  Co.  v.  Eoen,  49  Tex.  Civ.  100,  107 
S.  W.  93B,  applying  rule  where  bond  following  statate  was  eondi- 
tioned  that  appellant  proaeeute  appeal  with  effect  "and"  paj  all  coiti. 


NOTES 

ON  THE 


TEXAS  EEPOETS 


CASES  IN  83  TEXAS. 


88  Tez.  1-7,  18  S.  W.  199,  TEZAS  TBUNK  BT.  ▼.  STATE. 

Sayles'  Civil  Statates,  Article  4098,  SectlonB  1,  6,  requiring  judg- 
neDt  of  ouster  from  franchise,  where  corporation  has  been  guilty  of 
acts  requiring  forfeiture,  does  not  deprive  district  court  of  power  to 
appoint  receiver  when  necessary. 

Approved  in  San  Antonio  Gas  Co.  v.  State,  22  Tex.  Civ.  127,  54  S. 
W.  294,  reaflBrming  rule;  Texas  Trunk  Ry.  v.  Jackson,  85  Tex.  609, 
22  8.  W.  1032,  corporation  has  right  to  prosecute  appeal  on  writ  of 
error  from  judgment  declaring  its  charter  forfeited. 

83  Tex.  7-11,  18  a  W.  156,  BOYD  v.  HAYNIE. 

So  Much  of  Deed  of  Assignment  as  Stipulates  that  certain  cred- 
itors shall  take  only  on  condition  that  they  execute  releases  is  void  as 
giving  preference  to  other  creditors. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  'Mayo,  8  Tex.  Civ.  170, 
27  S.  W.  783,  reaffirming  rule;  Taylor  v.  Missouri  Glass  Co.,  6  Tex. 
piv.  339,  25  8.  W.  467,  and  Tittle  v.  Vanleer,  80  Tex.  191,  34  S.  W. 
722,  37  L.  B.  A.  337,  discussing  leading  case  in  connection  with  ques- 
tion whether  instrument  is  mortgage  or  assignment;  Haynie  v.  Blum 
(Tex.  Civ.),  28  S.  W.  369,  371,  creditor  not  assenting  to  assignment 
>fter  notice  cannot  participate  in  benefits.  See  note,  34  Am.  St.  Bep. 
oo6. 

^  lex.  11-14,  18  S.  W.  141,  BILET  v.  M'NAMAEA. 

Vendor  Wlio  was  to  Make  Deed  upon  Payment  of  purchase  money 
^otes  cannot,  where  he  has  made  no  demand,  nor  attempted  to  rescind 
^^i  set  up  laches  of  vendee  in  suit  for  specific  performance  accom- 
panied by  tender. 

Approved  in  Bobinson  v.  Thompson  (Tex.  Civ.),  52  S.  W.  119,  plea 
P^  stale  demand  does  not  bar  specific  performance  suit  brought  with- 
in ten  years;  New  York  etc.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  616, 
^^7)  28  S.  W.  212,  213,  stale  demand  cannot  be  pleaded  after  statute 
^8  run  against  it;  Engelbach  v.  Simpson,  12  Tex.  Civ.  197,  33  S.  W. 
^^,  tender  of  purchase  money  stops  subsequent  interest  an,d  carries 
^th  it  costs  of  suit. 

(339) 
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83  Tex.  14-19,  18  S.  W.  422,  CAMERON  v.  MOBBIS. 

Wbere  Constituent  Member  of  Family  Survives,  death  of  husband 
does  not  render  homestead  and  other  exempt  property  subject  to  exe- 
cution for  his  debts. 

Reaffirmed  in  West  v.  West,  9  Tex.  Civ.  479,  29  S.  W.  244. 

Executor  is  not  Liable  for  Payment  of  Invalid  Claim  under  order  of 
court. 

Approved  in  Parks  v.  McDaniel,  75  S.  C.  10,  117  Am.  St.  Rep.  878, 
54  S.  E.  802,  allowing  executor  credit  for  payment  of  judgment 
against  him  on  an  accounting,  where  he  was  accused  of  negligence  in 
defending  suit. 

Distinguished  in  Allen  v.  Ashburn,  27  Tex.  Civ.  243,  65  S.  W.  47, 
personal  property,  consisting  of  matured  crops,  are  not  exempt  from 
forced  sale  in  favor  of  surviving  husband. 

83  Tex.  19-25,  18  S,  W.  481,  TEZAS  ETC.  BT.  v.  BAILEY. 

Where  Net  Earnings  of  Railway  During  Beceivership  were  applied 
to  improvements,  company  is  liable,  after  discharge  of  receivers,  for 
damages  for  injury  caused  during  receivership. 

Approved  in  Texas  etc.  By.  v.  Bailey  (Tex.  Civ.),  27  S.  W.  302,  re- 
affirming rule  on  subsequent  appeal;  Lock  v.  Turnpike  Co.,  100  Tenn. 
175,  47  S.  W.  135,  and  Bartlett  v.  Cicero  Light  Co.,  177  111.  75,  69 
Am.  St.  Bep.  208,  52  N.  E.  341,  42  L.  B.  A.  715,  reaffirming  rule; 
Texas  etc.  By.  v.  Barnhart,  5  Tex.  Civ.  605,  24  S.  W.  331,  burden  of 
proof  is  upon  defendant  to  show  earnings  applied  to  improvements 
were  net  earnings.     See  note,  31  Am.  St.  Bep.  374. 

Insane  Person  must  be  Represented  by  Qnardian  in  all  transactions 
concerning  his  estate. 

Approved  in  Benfro  v.  Waco  (Tex.  Civ.),  33  S.  W.  767,  insanity  of 
principal  terminates  agent's  authority;  dissenting  opinion  in  Bider  v. 
Began,  114  Cal.  68t),  46  Pac.  824,  majority  holding  conveyance  of 
homestead  by  wife  upon  insanity  of  husband  valid. 

In  Case  of  Insanity  of  Husband,  Wife  cannot  Prosecute  Suit  for 
his  injury  in  her  own  name;  such  action  must  be  taken  by  guardian 
appointed  by  county  court. 

Approved  in  Cason  v.  Laney  (Tex.  Civ.),  27  S.  W.  421,  wife  of  in- 
sane person  cannot  agree  to  judgment  foreclosing  lien  on  community 
property;  Wartelsky  v.  McGee,  10  Tex.  Civ.  223,  30  S.  W.  70,  suit 
cannot  be  prosecuted  by  wife  alone  for  damages  for  selling  liquor  to 
minor  child.  Distinguished  in  Shields  v.  Aultman,  20  Tex.  Civ.  348, 
50  S.  W.  220,  husband  whose  wife  is  insane  may  convey  homestead 
without  appointment  of  guardian  for  her. 

Charge  That  It  was  Duty  of  Servant  in  Charge  of  Switch  Engine 
to  continue  ringing  bell  or  blowing  whistle  at  any  time  when  train 
was  within  eighty  rods  of  crossing,  held  correct. 

Approved  in  El  Paso  etc.  B.  B.  Co.  v.  Murtle,  49  Tex.  Civ.  278, 
108  S.  W.  1001,  statute  requiring  engine  approaching  place  where  two 
lines  of  railway  crossed  each  other  to  stop,  applies  to  crossings  in 
railroad  yards;  Gulf  etc.  By.  Co.  v.  Hall,  34  Tex.  Civ.  539,  80  S.  W. 
135,  locomotive  operatives  must  ring  the  bell  continuously  within 
eighty  rods  of  public  crossing;  Missouri  etc.  By.  v.  Magee,  92  Tex. 
620,  50  S.  W.  1014,  construing  purpose  of  statute  prescribing  signals 
on  approaching  crossings;  Houston  etc.  By.  v.  Bogers,  15  Tex.  Civ. 
684,  39  S.  W.  1113,  failure  to  blow  whistle  at  distance  from  crossing 
required  by  statute  is  negligence. 
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IKitingDisbed  in  Ft.  Worth  etc,  Hy.  Co.  v.  Oreer,  28  Tei.  Civ.  563, 
89  S,  W.  422,  whiBtle  need  not  be  blown  before  crossing  street  lest 
tbiD  eighty  rods  from  starting  point  of  engine. 

MisceUaneons.— Hahn  v.  Goings,  22  Tex.  Civ.  577,  56  S.  W.  218, 
money  collected  by  Euit  upon  liquor  dealer's  bond  for  selling  liquor 
to  hnsband  after  notice  from  wife  ia  wife's  separate  property. 

B3  Tax.  26-31,  18  B.  W.  668,  0A80N  t.  OOITNOB. 

Omlsalon  of  Defendant's  Name  from  Appeal  Bond  made  by  plain- 
tiff is  waived  as  error  by  going  to  trial  thereon. 

Approved  in  Cockrill  v.  Eason  (Tex.  Civ.),  26  8.  W.  465,  and  John- 
son V.  First  Nat.  Bank  (Tex.  Civ.),  2B  3.  W.  677,  both  holding  defect 
of  bond  payable  to  only  one  defendnnt  is  waived  when  not  promptly 
objected  to;  Missouri  etc.  Ey.  t.  Mosty,  8  Tex.  Civ.  332,  27  S,  W. 
1058,  holding  defect  in  appeal  bond  waived  by  long-  delay  before  mo- 
tion to  dismiss;  Ifartin  v.  Lapowski,  11  Tex.  Civ.  690,  33  S.  W.  301, 
bolding  defect  in  bond  waived  by  motion  to  continue  and  failure  to 
moTG  to  dismiss  cause. 

It  is  Error  for  Conit  to  Befna*  UoUon  for  Distinct  Findings  upon 
controlling  issues  made  by  pleadings. 

Approved  in  Seymour  Opera  etc.  Co.  v.  Woolridge  (Tei.  Civ.),  31 
S.  W.  235,  reversing  foreclosure  jndgment  not  supported  by  findings; 
Atchison  etc.  B.  R.  v.  Worley  (Tex.  Civ.),  25  S.  W.  480,  and  Consoli- 
dated Kansas  City  etc.  Co.  v.  Couring  (Tex.  Civ.),  33  S.  W.  548,  both 
disregarding  assignments  of  error  based  on  two  general  objections; 
Parker  v.  Stephens  (Tei.  Civ.),  39  8.  W.  164,  reversing  for  trial 
court's  refusal  to  file  conclusions  of  lew  and  fact. 

Bnbrogatian  may  Arlae  from  Agreement  of  Parties,  or  by  implica- 
tion in  equity  to  prevent  fraud  or  injustice. 

Approved  in  Bachal  v.  Smith,  101  Fed,  166,  holding  party  subro- 
gated by  implication.     See  note,  37  Am.  St.  Bep.  475. 

Bnbrogatton  to  Secoiltlea  or  Bemedles  of  Oreditot  cannot  be  claimed 
nntii  whole  demand  has  been  satisfied.  ' 

Approved  in  Qoddard  v.  Peeples,  11  Tex.  Civ.  617,  33  3.  W.  315,  and 
Darron  v.  Summerhill,  24  Tet.  Civ.  220,  58  8.  W.  164,  both  reaffirm- 
ing rale.     See  note,  99  Am.  St.  Rep.  483. 

Distinguished  in  Dilley  v.  Freedman,  25  Tei.  Civ.  40,  60  S.  W.  449, 
1  Tei.  Ct.  Bep.  267,  rule  does  not  apply  where  all  title  to  notes  was 
suigoed. 

83  Tex.  32-37,  IB  B.  W.  430,  NOETON  t.  DAVIS. 
Wliere  It  Is  Sbown  That  Iisuds  sre  Wife's  Separate  Property,  and 

that  husband  has  abandoned  her,  she  may  sue  alone  to  recover  them. 

Approved  in  Missouri  etc.  By.  v.  Eennesey,  20  Tex.  Civ.  318,  49  3. 
W.  918,  and  Bennett  v.  Gillett  (Tei.  Civ.),  57  8.  W.  303,  both  re- 
affirming role. 

In  Pnvy  Acknowledgment  of  Wife  Words  "That  Sbe  Still  volun- 
tanlj  assents  thereto,"  are  equivalent  in  import  to  "she  wishes  not  to 
retract  same." 

Beaffirmed  in  Adams  v.  Pardae  (Tex.  Civ.),  36  3.  W.  1018.  Ap- 
proved in  Masterson  v.  Harris,  37  Tei.  Civ.  148,  83  S.  W.  429, 
consent  by  married  woman  that  instrument  might  be  recorded  is 
equivalent  to  statement  that  she  did  not  wish  to  retract  it.  See  note, 
lOS  Am.  St.  Bep.  573. 
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tfllcate  of  Privy  Acknowledgment,  WUeh  Does  not  Show  ttiat 
:  fully  explained  to  married  woman  contentB  of  instrument,  u 

proved  in  Bonge  v.  Sahin  (Tei.  Civ.),  30  S.  W.  568,  reaffirming 

Murphy  v.  Beynaud,  2  Tei.  Civ.  473,  21  8.  W.  992,  omission  of 

•  to  state  in   certificate   of   acknowledgment   that  wife  did   not 

to  retract  held  fatal. 

ceeding  to  Oomct  SUstake  In  0«rtlflcat«  of  AcknowlodKinrat  is 

1  by  limitation  of  four  years;  vendee  ia  charged  with  notice  of 

1  from  time  of  delivery  of  instrument. 

jToved  io  Veeder  v.   Gilmer,  47  Tex.   Civ.  488,  105  S.  W.  333, 

it  v.  Bleker,  13  Tei.  Civ.  231,  35  3.  W.  804,  and  Stone  v.  Sledge 

Civ.),  24  8,  W.  698,  all  reafBriring  rule;  Waters  v.  East,  23  Tei. 
115,  56  S.  W.  941,  legal  defense  of  limitations  and  equitable  dc- 

of  stale  demand  applies  in  suit  to  reform  bond  of  indemnity 
than  ten  years  in  possession  of  obligee;  Mexican  Nat.  Coal  etc. 
.  Frank,  154  Fed.  235,  limitation  of  four  years  applies  to  suit  for 
nation  of  instrument  purporting  to  surrender  lease,  though  re- 
f  of  possession  of  the  land  will  follow;  McKinney  v.  Bodgers 

Civ.),  29  8.  W.  408,  grantee  under  power  of  attorney  cannot 

acknowledgment  corrected  after  four  years.    Distinguished  in 

■  V.  Boss,  10  Tex.  Civ.  422,  30  S.  W.  672,  rule  does  not  apply  in 

1  to  remove  cloud  from  title. 

r  InterTogatoiy  Wtalch  Party  BofUM  to  Answor  shall  be  taken 

afessed. 

proved  in  Weinert  v.  Simmang,  29  Tex.  Civ.  438,  68  S.  W.  1013, 

seoee   of  evidence  in  the  record,  heard   on  motion  to  suppress 

y's  certificate  of  witness'  rafasal  to  testify,  denial  of  motion  can- 

e  held  error. 

X.  37-41,  IS  S.  W.  419,  OUT  ▼.  METOAIJ'. 
ere  Amplication  for  Oonttnnanc*  Is  not  WitUn  Statota,  it  Is  ad- 
^d  to  sound  discretion  of  court,  which  will  not  be  reviewed  nnlera 
y  abused. 

proved  in  St.  Louis  etc.  By.  Co.  v.  Maeaay  {Tex.  Civ.),  76  S.  W. 
ind  St.  Louis  etc.  By.  Co.'  v.  Skaggs,  32  Tex.  Civ.  365,  74  S.  W. 
loth  reaffitniiog  rule;  Belknap  v.  Groover  (Tex.  Civ.),  S6  S.  W. 
ipholding  refusal  of  continuance  where  no  effort  was  shown  to 
D  absent  witness'  deposition;  Te^cas  Cent.  By.  v.  Williams  (Tex. 
,  26  S.  W.  857,  upholding  refusal  of  continuance  asked  because 
ied  complaint  more  particularly  describes  injuries;  Texas  etc. 
■.  Cornelius,  10  Tex.  Civ.  131,  30  8.  W.  723,  affirming  ruling  re- 
;  continuance  where  court  did  not  abuse  its  discretion. 
'endant  Wko  bag  Been  Notlflod  by  Oonrt  of  Intention  to  examine 
as  after  parties  had  closed  evidence,  and  wbose  attorney  had  op- 
nity  to  cross-examine,  cannot  complain  that  examination  was  ex 

[.  Civ.),  28  S.  W.  717,  in  court 
E  after  argument  is  not  error. 

O.  41-49.  18  8.  W.  425.  KAUrFMAJf  T.  BBOWN'. 
ider  of  Title  to  Vendee  by  Vendors  Having  Notice  of  convey- 
by  former,  and  refusal  by  vendee  to  accept  cannot  aSect  rights 
ndee's  purchasers. 

proved  in  Morris  v.  Duncan  (Tex.  Civ.),  25  S.  W.  48,  refusing 
ery  of  land  long  after  posscBsion  was  given  under  bond' (or  title. 
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bnt  not  paid  for;  Bolin  v.  Guieral  (Tex.  Civ.),  37  S.  W,  619,  main- 
taining  auit  to  rescind  where  title  was  not  perfected  under  agree- 
inent;  Barber  v.  HofTinan  (Tex.  Civ.),  37  8,  W.  769,  vendor'a  lien 
reserved   in    parehase   moiiej   note   maj   be    enforced    after   note    is 

Vendor  Soaking  Braclaalon  of  Sals  moft  T«iid«  PoTcliuo  Uonar  he 

*  Beaffirmed  in  Compton  v.  Selej  (Tex.  Civ.)>  S7  S.  W.  1078. 

Tend•^  Wliertt  Sned  for  Luid  1>7  Vendor,  may  Tondor  Unpaid  par- 
(base  inon«7  and  thai  prevent  forfeitnie,  regardless  of  time  he  wai 
in  default. 

Approved  in  SalaEar  v.  Ybarra  (Tex.  Civ.),  G7  S.  W.  304,  reafflrm- 
ing  mle;  McCord  v.  EameB,  38  Tei.  Civ.  247,  85  S.  W.  508,  it  wae 
not  indispensable,  under  circnmstanee  of  case,  that  a  tender  of  amount 
due  ibonld  have  been  made  to  defeat  plaintifF'e  right  to  recover; 
Edgelbach  v.  Simpson,  13  T«x.  Civ.  192,  33  3.  W.  698,  when  coavey- 
tnce  contains  express  lien  for  purchase  money,  legal  title  remains  in 
vendor  until  discharged. 

83  Tsx.  50-63.  18  &  W.  421,  0LAE8  V.  DALLAB  HOMESTEAD  ETO. 
ASSOCIATION. 

Iiutnunent  OlTing  Uea  on  Iiota  npon  Which  Buildings  are  to  be 
erected,  recorded  on  day  when  executed,  ia  anfficient,  regardless  of 
mechanic's  lien  laws. 

Approved  in  Pioneer  etc.  Loan  Co.  t.  Edwards,  IB  Tex.  Civ.  559,  34 
.9,  W.  194,  reaffirming  rule  under  similar  facts;  Lippencott  v.  York,  86 
Tei.  2S3,  24  S.  W.  27S,  lien  independent  of  statutory  lien  for  pay- 
ment for  labor  and  material  may  be  created  by  contract. 

83  Tex.  64-68,  18  6.  W.  718,  TINSLET  V.  PENNIMAN. 

Upon  Oeneial  Exception,  Every  Beasonable  Intendment  most  be  in- 
dulged in  favor  of  the  criticised  pleadiug. 

Approved  in  Tinsley  v.  Penniman,  8  Tex.  Civ.  199,  29  S.  W.  175, 
'here  contract  sued  on  not  alleged  to  be  in  writing,  two  year  limita- 
tion cannot  bs  interposed  by  exception;  it  must  be  pleaded. 

When  Wltaiew  Discloses  That  Matter  npoa  Which  TeEttmony  is 
bated  is  in  writing,  such  writing  must  L?  produced  or  its  absence 
icconnted  for,  before  testimony  ia  received. 

Approved  in  Kenoon  v.  Bailey  (Tex.  Civ.),  37  a.  W.  778,  rejecting 
'>n]  evidence  to  vary  written  instrument;  McCormick  etc.  Mach.  Co. 
'.  Millett  (Tex.  Civ.),  29  8.  W.  81,  rejecting  parol  evidence  of  con- 
tents of  letters  without  notice  to  produce  them. 

Miitellaneous. — Cited  in  Tinaloy  v.  Penniman,  8  Tex.  Civ.  496,  29 
8.  W,  175,  as  being  second  appeal. 

S3  Tu.  59-60,  29  Am.  St.  Bep.  630,  18  S.  W.  424,  MOBBHX  v.  HOTT. 
Pitting  Orer-dae  Claim  Against  Iiunatlc'B  Estate  Into  Hands  of 

'ttorney,  who  proves  it  up  and  piesenta  it  to  guardian,  constitutes  io- 
"'tntion  of  legal  proceedings  for  collection  authorizing  recovery  of 
■'ipulaled   attorney's  fee. 

Approved  in  Hopkins  v.  Halliburton,  6  Tex.  Civ.  453,  S5  8.  W. 
IMS,  Smith  v.  Pickham,  8  Tex.  Civ.  320,  28  8.  W.  566,  and  Sturgis 
Kat.  Baok  v.  Smith,  9  Tex.  Civ.  542,  30  S.  W.  678,  all  reaffirming 
Kile;  Behrens  v.  Dignowitty,  4  Tex.  Civ.  203,  23  S.  W.  288,  and  Hud- 
Jleilon  V.  Kempner,  1  Tex.  Civ.  213,  21  8.  W.  917,  allowing  attorney's 
'mi  thoogh  maker  of  note  deceased;  Tinsley  v.  Moore  (Tex.  Civ.),  25 
3.  W.  149,  attorneys'   fees   stipulated   in   note    are    secured    by    lien 
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thereof;  San  Antonio  etc.  Assn.  v.  Stewart,  27  Tex.  Civ.  301,  65  S.  W. 
666,  3  Tex.  Ct.  Bep.  669,  default  in  payment  of  one  of  several  notes 
makes  all  due  in  absence  of  contrary  stipulation;  In  re  Boche,  101 
Fed.  961,  refusing  attorneys'  fees  where  mortgaged  land  sold  at  pri- 
vate sale  under  bankruptcy  proceedings. 

Distinguished  in  Briam  v.  Sullivan  (Tex.  Civ.),  66  S.  W.  572,  pre- 
sentation of  claim  to  assignee  for  benefit  of  creditors  is  not  a  judicial 
proceeding. 

All  StipulationB  in  Notes  are  as  Much  a  Part  thereof  as  promise  to 
pay  principal  sum. 

Approved  in  McBimmon  v.  Hart,  39  Tex.  Civ.  475,  87  8.  W.  882, 
where  principal,  plus  attorney's  fees,  computed  on  principal  and  in- 
terest at  date  of  suit,  exceeds  two  hundred  dollars,  county  court  has 
jurisdiction;  Dunovant's  Estate  v.  Stafford  &  Co.,  36  Tex.  Civ.  35,  81 
8.  W.  102,  maker  of  note  cannot  defeat  his  liability  for  attorney's  feea 
provided  for  therein,  on  ground  amount  is  unreasonable;  Carver  v. 
J.  S.  Mayfield  Lumber  Co.,  29  Tex.  Civ.  435,  68  S.  W.  711,  in  action 
on  note  providing  for  ten  per  cent  interest  and  ten  per  cent  at- 
torneys' fees,  judgment  properly  rendered  for  ten  per  cent  of  both 
principal  and  interest  as  attorney's  fees;  San  Antonio  Beal  Estate 
etc.  Assn.  v.  Stewart,  27  Tex.  Civ.  301,  65  S.  W.  666,  where  mechanic'^ 
lien  securing  seventy-two  notes  provided  all  should  become  due  when 
any  three  remain  unpaid,  the  whole  debt  became  due  on  default  in 
payment  of  three  of  the  notes. 

83  Tez.  61-66,  18  S.  W.  321,  ABBAM  ▼.  OUU*  ETC.  BT. 

Passenger  Accepting  Excursion  Ticket  Stipulating  for  his  iden- 
tification at  point  of  destination,  and  having  opportunity  to  know 
conditions  of  ticket,  is  conclusively  presumed  to  assent  thereto. 

Beaffirmed  in  Ketcheson  v.  Southern  Pac.  Co.,  19  Tex.  Civ.  291,  46 
S.  W.  909.  Approved  in  England  v.  International  etc.  B.  Co.,  32  Tex. 
Civ.  90,  73  S.  W.  26,  applying  rule  where  excursion  ticket,  sold  at  re- 
duced rate,  recited  it  was  not  good  on  a  particular  train;  Pittsburgh 
etc.  By.  Co.  v.  Coll,  37  Ind.  Ap.  236,  76  N.  E.  818,  conditions  on  rail- 
road ticket  requiring  holder  to  identify  himself  as  original  purchaser 
to  satisfaction  of  carrier's  agent,  by  writing  his  name  if  necessary, 
are  valid  and  reasonable;  Dangerfield  v.  Atchison  etc.  By.  Co.,  62 
Kan.  89,  61  Pac.  406,  passenger  traveling  on  return  portion  of  ticket 
purchased  from  a  broker,  containing  stipulation  that  it  shall  be  used 
only  by  original  purchaser,  may  be  ejected  by  company  at  any  time 
on  discovering  imposition;  Boling  v.  St.  Louis  etc.  B.  Co.,  189  Mo. 
219,  88  S.  W.  39,  where  time  for  using  railroad  ticket,  good  for  re- 
turn passage  within  limited  time,  has  expired,  acceptance  of  it  by 
one  connecting  carrier  does  not  require  another  to  accept  it;  Beed  v. 
Texas  etc.  B.  Co.  (Tex.  Civ.),  50  S.  W.  433,  refusing  recovery  for  re- 
jection of  return  ticket  not  stamped  at  destination  as  stipulated;. 
Gulf  etc.  By.  v.  Daniels  (Tex.  Civ.),  29  S.  W.  427,  refusing  recovery 
for  rejection  of  return  ticket  after  expiration  of  time  limit;  Levin- 
son  V.  Texas  etc.  By.  (Tex.  Civ.),  43  S.  W.  1032,  upholding  railroad's 
right  to  take  up  ticket  transferred  contrary  to  stipulation;  Danger- 
field  V.  Atchison  etc.  By.,  62  Kan.  89,  61  Pac.  406,  as  soon  as  rail- 
road discovers  violation  of  written  terms  of  ticket,  it  may  eject 
passenger  on  his  failure  to  pay  fare.  See  notes,  84  Am.  St.  Bep.  403,. 
405;  23  L.  B.  A.  748. 

Testimony  as  to  Fraud  and  Imposition  by  Carrier  in  sale  of  excur- 
sion ticket  is  not  admissible^  without  allegations  of  such  acts. 
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Approved  in  Mutual  etc.  Assn.  v.  Lovenberg,  24  Tex.  Civ.  361,  50 
a.  W.  317,  1  Tei.  Ct.  Rep.  325,  Oale  Mfg.  Co.  v.  Fiokehtein  (Tez. 
Cir.),  59  S.  W.  571,  both  reaffirming  rnle;  Mexican  Cent.  Ry.  v.  Grod- 
man  (Tei.  Civ.),  43  S.  W.  SS2,  agent's  repreaentation  that  wife'e  ticket 
mutd  be  signed  by  busband  must  be  pleaded;  Stephenson  t.  Yearman, 
n  Tei.  Cir.  118,  42  S.  W.  629,  excluding  teBtimony  of  fraud  nhere 

U  Tnc  60-70,  20  Am.  Bl  Bop.  632,  18  S.  W.  428,  HBBUAN  T.  GUIT- 
TEB.. 
In  Suit  br  Indonea  of  Note  Against  Uakra,  latter  has  burden  of 

proviDg  not  only  failure  of  OTiginal  conBideration,  but  that  plaintiff 
acquired  note  with  notice  or  without  paying  value- 
Approved  in  Alexander  v.  Bank  of  Lebanon,  IB  Tex.  Civ.  624,  47 
8.  W.  842,  Unlberger  v.  Morgan  (Tei.  Civ.),  47  8.  W.  738,  Mulberger 
V.  Morgan  (Tei.  Civ.),  47  S.  W.  379,  and  Hart  v.  West,  91  Tei.  187, 
42  8.  W.  546,  all  reaffirming  rule;  Mulberger  v.  Morgan  (Tei.  Civ.), 
34  9.  W.  150,  makers  cannot  asBert  nondelivery  of  cotes  against  bona 
fids  purchaser;  Columbia  Ave.  etc.  Co,  v.  Eoberts  (Tei.  Civ.),  41  S. 
W.  113,  negotiable  note  indorsed  in  blank  is  presumed  negotiated  be- 
fore maturity;  Proutj  v.  MusquiE  (Tex.  Civ.),  59  S.  W.  570,  in  suit 
by  indorsee  against  maker  of  note,  burden  of  proof  is  upon  plaintiff 
to  ihow  acquisition  before  maturity  for  cousideration,  without  notice 
of  uloff.     See  notes,  35  Am.  St.  Rep.  357;  IT  L.  R.  A.  327. 

One  Wbo  Acqulns  Negotiable  Promissory  Not«  in  Payment  of 
nigtiDg  debt  is  purchaser  for  value  and  in  usual  course  of  trade- 
Approved  in  Woraham  v.  State,  50  Tei.  Cr,  256,  120  S.  W.  441,  hold- 
ing delivery  of  negotiable  instrument  is  not  essential  to  its  validity 
in  bands  of  innocent  purchaser;  Luter  v.  Roberts  (Tex.  Civ.),  39  S. 
W.  1002,  assignee  of  note  as  collateral  aecurity  is  legal  bolder  and 
nnj  lue  thereon;  Raatz  v.  Gordon  (Tei,  Civ,),  51  S.  W.  652,  failure 
nt  eonsideration  is  no  defense  to  note,  as  against  such  bona  fid* 
holder.    See  note,  32  Am.  St.  Rep,  713. 

Bona  Fides  of  Ooo  Indorsee  Of  Note  Benders  It  InunatarUl  whether 
■iibicquent  holders  had  notice  or  paid  value. 
See  notes,  76  Am.  St,  Rep.  852;  87  Am.  St,  Rep,  873. 
Xefuai.  of  OonUniMuice  to  Procnie  TesUmoD^  which  would  not  aid 
>pplicaat    is  not  error. 
See  note,  56  Am.  St.  Rep.  430, 

B3  Tax,  70-73,  18  8,  W,  432,  OUI.F  ETC,  BT.  v.  HEHDEBSON. 
Injuictian  may  Issue  from  District  Oonrt  Against  Judgment  with- 

"Bt  regard  to  amount  iu  controversy,  where  grounds  alleged  are  suffi- 
citnt. 

Approved  in  Callaghan  v.  Tobin,  40  Tei.  Civ.  452,  90  S.  W.  334, 
rfiffirming  rule;  Rumfield  v.  Neal  (Tex.  Civ.),  46  S.  W.  263,  district 
'Curt  can  enjoin  illegal  justice's  judgment  for  fifteen  dollars. 

Hare  Fact  Tbat  Iaw  Frotilbits  an  Appeal  on  Account  of  amount 
it  not  of  itself  ground  for  injunction  against  judgment. 
See  note,  32  L.  R,  A,  329. 

Fraud  mnst  be  Specified  and  Blllgence  Sbovn  in  moving  to  set  it 
aside  in  order  to  enjoin  judgment  for  fraud  in  its  procurement. 
See  notes,  31  L.  R.  A.  37,  3B;  30  L.  R.  A.  793,  800. 
Miscellaneous.— Ball  v.  Chase  (Tex.  Civ.),  49  S.  W.  935,  statute  al- 
iening recovery  of  coats  on  appeal  to  party  reducing  judgment  (toes 
nut  include  costs. 
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83  Tex.  73-77,  18  8.  W.  323,  GAVIN  v.  HILL. 

Specific  AllegationB  of  Petition  Control  Those  of  General  Character 

and  determine  nature  of  suit. 

Approved  in  Lucas  v.  Patton,  49  Tex.  Civ.  69,  107  S.  W.  1146,  suit 
for  specific  performance  of  contract  must  be  brought  in  county  of  de- 
fendant's residence;  Sullivan  v.  Zanderson  (Tex.  Civ.),  42  S.  W.  1029, 
holding  suit  herein  one  for  specific  performance  to  partition  land. 

Plea  in  Abatement  to  Jurisdiction  most  Negative  Existence  of  any 

of  statutory  exceptions  which  might  apply. 

Approved  in  Oallender  etc.  Co.  v.  Short,  34  Tex.  Civ.  366,  78  S.  W. 
367,  in  action  for  overpayment  brought  in  county  where  goods  were 
delivered,  it  was  not  necessary  that  petition  allege  contract  was  to  be 
performed  in  such  county;  Creswell  Banche  etc.  Co.  v.  Waldstein 
(Tex.  Civ.),  28  S.  W.  262,  objection  to  venue  of  trespass  to  try  title 
must  be  pleaded. 

83  Tex.  77-82,  18  S.  W.  434,  HA  MM  ▼.  DBEW. 

It  is  Immaterial,  as   Against  Strangers,  Whether   One  Acting   as 

manager  of  corporation  was  specifically  appointed  as  such,  if  he  has 
long  acted  in  that  capacity  without  objection  and  his  acts  have  been 
invariably  accepted. 

Approved  in  Wm.  Cameron  ft  Co.  v.  Jones,  41  Tex.  Civ.  16,  90  S. 
W.  1135,  where  only  three  persons  were  interested  in  a  corporation, 
acts  of  one  in  making  affidavit  and  signing  deed  as  secretary  will 
justify  finding  that  corporation  had  knowledge  he  was  so  acting; 
Tyler  etc.  Loan  Assn.  v.  Forse  (Tex.  Civ.),  59  S.  W.  819,  1  Tex.  Ct. 
Bep.  148,  Cox  v.  Bobinson,  82  Fed.  284,  and  Dallas  etc.  Cold  Storage 
Co.  V.  Crawford,  18  Tex.  Civ.  183,  44  S.  W.  879,  holding  principal 
bound  where  he  permitted  agent  to  exceed  his  authority;  Dallas  Ice 
Factory  etc.  Co.  v.  Crawford  (Tex.  Civ.),  44  S.  W.  879,  holding  cor- 
poration liable  for  fees  of  attorneys  employed  by  president  and  man- 
ager.    See  note,  15  L.  B.  A.  419. 


83  Tex.  83-96,  18  S.  W.  484,  SOHUNIOB  v.  BUSSELL. 

Where  Officer  Taking  Deposition  is  Familiar  With  Both  Languages 
involved,  and  supervises  work  himself,  oath  need  not  be  administered 
to  interpreter  used  merely  to  expedite  matters. 

Distinguished  in  Davis  v.  Migliavaca,  16  Tex.  Civ.  43,  41  S.  W.  91, 
suppressing  deposition  where  interpreter  not  sworn  and  officer  did  not 
understand  language  of  witness. 

Ordinarily,  Deposition  Should  be  Suppressed  Where  Answers  are 

written  down  by  attorney  for  party  for  whom  testimony  is  being 
taken,  but  where  facts  repel  every  inference  of  fraud,  and  show  that 
there  was  no  injury,  such  irregularity  is  immaterial. 

Approved  in  Gulf  etc.  By.  Co.  v.  Luther,  40  Tex.  Civ.  524,  90  S.  W. 
49,  defendant  not  injured  by  manner  in  which  deposition  was  taken, 
though  the  presence  and  participation  of  plaintiff's  attorney  was 
irregular  and  perhaps  improper;  St.  Louis  etc.  By.  Co.  v.  Skaggs,  32 
Tex.  Civ.  366,  74  S.  W.  785,  where  opposite  party  filed  cross-inter- 
rogatories and  took  out  commission  for  witness'  deposition,  first  party 
is  entitled  to  commission  though  five  days  have  not  elapsed  since  no- 
tice. 

Distinguished  in  Bice  v.  Ward,  93  Tex.  539,  56  S.  W.  750,  where 
memorandum  furnished  witness  by  officer  worked  injury  to  defendant. 
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Deposition  Taken  Before  Official  Entitling  Himself  "Consular  Agent 
of  the  United  States  at  Camargo,  Mexico/'  is  competent  though  seal 
contains  words  ''United  States  Commercial  Agency." 

See  note,  45  L.  B.  A.  499. 

Surveyor  Appointed  Pursuant  to  Revised  Statutes,  article  4800,  is 
not  empowered  to  determine  any  question  of  fact  or  to  collect  evi- 
dence; his  duty  is  to  search  for  lines  and  corners  and  report  to  court. 

Reaffirmed  in  Westbrook  v.  Guderean,  3  Tex.  Civ.  410,  22  S.  W.  59. 

Approved  in  Cox  v.  Finks  (Tex.  Civ.),  41  S.  W.  99,  identified  corner 
of  survey  will  control  a  call  for  another  corner. 

Examined  Copy  of  Instrument  cannot  be  Admitted  without  proof 
of  execution  of  original. 

Approved  in  Texas  Tram.  etc.  Co.  v.  Gwin   (Tex.  Civ.),  52  S.  W. 

112,  rejecting  certified  copy  of  power  of  attorney  registered  in  an- 
other state. 

Distinguished  in  Holt  v.  Maverick  (Tex.  Civ.),  24  S.  W.  532,  ad- 
mitting certified  copy  of  indorsement  on  old  land  certificate. 

Ezecntion  of  Ancient  Instrument  may  be  Shown  by  circumstantial 
evidence. 

Approved  in  De  La  Garza  v.  Macmanus  (Tex.  Civ.),  44  S.  W.  ?06, 
admitting  proof  by  examined  copy  of  old  deed  filed  in  Mexico; 
Candle  v.  Williams  (Tex.  Civ.),  51  S.  W.  561,  arguendo. 

Distinguished  in  Texas  Tram  etc.  Co.  v.  Gwin  (Tex.  Civ.),  52  S.  W. 

113,  holding  old  deed  not  established  by  mere  statement  that  witness 
once  had  possession  of  it. 

Charge  Calculated  to  Give  Undue  Prominence  to  One  Call  over 
others  of  equal  dignity  is  misleading,  and  properly  refused. 

Approved  in  St.  Louis  etc.  Ey.  v.  Carden  (Tex.  Civ.),  26  S.  W.  748, 
reversing  for  charge  stating  what  facts  would  show  alleged  partner- 
8*»ip;  Hanna  v.  Hanna,  3  Tex.  Civ.  54,  21  S.  W.  721,  charge  assuming 
fact,  controverted  by  evidence,  as  true  is  error. 

Plaintiff's  Acquiescence  in  Boundary  Line  Claimed  by  Defendant, 
nnder  circumstances  not  amounting  to  estoppel,  is  mere  fact  to  be  con- 
sidered by  jury. 

Approved  in  Vogt  v.  Geyer  (Tex.  Civ.),  48  8.  W.  1103,  reversing 
'or  charge  on  effect  of  acquiescence  in  boundary  line;  Wiley  v.  Lind- 
^^y  (Tex.  Civ.),  56  S.  W.  1002,  reversing  for  chargo  giving  undue 
P^^^inenco  to  supposed  acquiescence  in  boundary. 

83  Tex.  97-99,  18  S.  W.  484,  PHOENIX  INS.  CO.  v.  BOBEN. 

Where  Policy  Did  not  Bind  Company  to  Pay  Loss  from  Fire,  how- 
ever caused,  petition  in  suit  thereon  should  allege  that  fire  was  not 
result  of  excepted  cause. 

Approved  in  Western  Assur.  Co.  v.  Mohlman,  83  Fed.  813,  40  L.  R. 
A.  561,  reaffirming  rule;  Alamo  Fire  Ins.  Co.  v.  Shacklett  (Tex.  Civ.), 
26  S.  W.  630,  holding  petition  not  so  alleging  demurrable,  but  amend- 
able. 

Distinguished  in  Friedman  Co.  v.  Atlas  Assurance  Co.,  133  Mich. 
219,  94  N.  W.  760,  in  action  on  a  fire  policy  which  provided  insurance 
should  terminate  if  building  should  fall  except  as  result  of  fire,  bur- 
den on  insurer  to  prove  it  fell  from  other  catises. 

Where  Record  Faila  to  Show  Action  of  Court  was  invoked  on  ex- 
ception, it  is  waived. 

Approved  in  Lemp  Brewing  Co.  v.  McDougle,  40  Tex.  Civ.  583,  90 
8.  W.  215,  following  rule. 
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Miscellaneous. — Burlington  Ins.  Co.  v.  Rivers,  9  Tex.  Civ.  179,  181, 
28  S.  W.  453,  454,  cited  to  question  of  sufficiency  of  averments  in 
petition. 

83  Tex.  105-107,  18  S.  W.  436,  COCKBELL  v.  CTUBTIS. 

Abandonment  by  Wife  Forfeits  Her  Bight  to  Homestead  upon  hus- 
band's death. 

Approved  in  Mabry  v.  Kennedy,  49  Tex.  Civ.  46,  108  S.  W.  177,  ap- 
plying rule  where  wife  abandoned  husband  and  he  sold  homestead 
without  her  joinder  in  deed. 

Distinguished  in  Murphy  v.  Renner,  99  Minn.  350,  116  Am.  St.  Rep. 
418,  109  N.  W.  593,  8  L.  R.  A.  (n.  s.)  565,  abandonment  by  wife  of 
home  and  husband  does  not  give  husband  right  to  convey  or  mort- 
gage homestead  without  wife's  signature. 

83  Tex.  107-109,  18  8.  W.  483,  ANDEBSON  ▼.  FOBT  WOBTH. 

Qnery,  Whether  Parties  to  a  Submission  to  Arbitration  (not  statu- 
tory) may  waive  oath  on  part  of  arbitrator. 

Approved  in  Southern  Livestock  Ins.  Co.  v.  Benjamin,  113  6a.  1095, 
39  S.  E.  492,  award  where  oath  has  been  waived,  binding  on  parties 
to  submission,  is  also  binding  on  surety  on  bond  given  by  one  of  the 
parties  to  pay  amount  of  award. 

83  Tex.  110-112,  18  8.  W.  336,  BASS  v.  JAMES. 

Statute  Begins  to  Bun  In  Oases  of  Fraud  from  Time  when,  by  use 
of  reasonable  diligence,  it  could  have  been  discovered;  suit  for  de- 
ficiency in  land  sold  is  barred  two  years  from  sale. 

Reaffirmed  in  Standford  v.  Finks,  45  Tex.  Civ.  35,  36,  99  S.  W.  452; 
Wood  Mowing  etc.  Machine  Co.  v.  Hancock,  4  Tex.  Civ.  304,  23  S.  W. 
385;  Vodrie  v.  Tynan  (Tex.  Civ.),  57  S.  W.  681;  Blount  v.  Bleker,  13 
Tex.  Civ.  231,  35  S.  W.  864.  Approved  in  Gordon  v.  Rhodes,  102 
Tex.  301,  116  S.  W.  40,  action  for  damages  for  fraud  in  sale  of  land 
is  within  section  4,  article  3354,  Revised  Statutes,  and  barred  in  two 
years;  Sibley  v.  Hayes,  96  Tex.  83,  70  S.  W.  540,  where  parties  con- 
tracting for  the  sale  and  purchase  of  land  took  chances  on  either  an 
excess  or  shortage  of  acreage,  no  facts  are  shown  which  would  pre- 
vent limitations  from  running;  Boren  v.  Boren,  38  Tex.  Civ.  144,  85 
S.  W.  51,  suit  to  cancel  deed  conveying  remainder  interest  in  land, 
under  father's  will,  which  deed  was  procured  by  false  representations 
of  brother,  barred  by  limitations  as  matter  of  law;  Pitman  v.  Holmes, 
34  Tex.  Civ.  489,  78  S.  W.  963,  applying  rule  where  mother  invested 
money  which  was  separate  property  of  deceased  husband  in  land,  and' 
afterward  divided  same  with  child  representing  purchase  money  was 
community  property;  Sibley  v.  Hayes,  30  Tex.  Civ.  65,  71  S.  W.  406, 
where  vendee  of  land  knew  of  shortage  in  acreage  and  failed  to  take 
steps  indicating  unwillingness  to  risk  deficiency  in  quantity,  cause  of 
action  barred  in  two  years;  Lewis  v.  Duncan,  66  Kan.  309,  71  Pac. 
578,  an  unexplained  delay  of  twenty  years  in  ascertaining  falsity  of 
representations  is  unreasonable. 

83  Tez.  113-116,  18  S.  W.  439,  SCOTTISH  UNION  ETC.  INS.  GO.  T. 
CLANCY. 

Agreement  in  Insurance  Policy  for  Appraisal  of  Loss  by  disinter- 
ested parties  is  valid  in  absence  of  fraud,  accident,  or  mistake. 
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BeaflSrmed  in  American  Cent.  Ins.  Co.  v.  Bass,  90  Tex.  3S2,  38  S.  W. 
ni9,  and  Commercial  etc.  Assurance  Co.  v.  Meyer,  9  Tex.  Civ.  15,  29 
8.  W.  96. 

Distinguished  in  Manchester  etc.  Ins.  Co.  v.  Simmons,  12  Tex.  Civ. 
612,  35  S.  W.  724,  distinguished  upon  facts  and  character  of  policy 
sued  upon;  American  etc.  Ins.  Co.  v.  Stuart  (Tex.  Civ.),  38  S.  W.  396, 
provision  for  appraisement  in  case  of  disagreement  does  not  bar  suit 
on  policy  where  no  disagreement  has  arisen. 

Acts  Belled  upon  as  Oonstitatlng  Waiver  of  Condition  as  to  proof 
of  loss  should  be  such  as  are  reasonably  calculated  to  make  assured 
believe  that  compliance  upon  his  part  is  not  desired  and  would  be  of 
no  effect. 

Approved  in  Commercial  Union  Assur.  Co.  v.  Meyer,  9  Tex.  Civ.  13, 
29  S.  W.  95,  examination  of  circumstances  of  loss  by  insurance  com- 
pany after  fire  is  waiver  of  proofs  of  loss. 

Secovery  cannot  be  had  on  Insurance  Policy  unless  conditions  pre- 
cedent are  complied  with  or  waived. 

Approved  in  St.  Paul  F.  &  M.  Ins.  Co.  v.  Hodge,  30  Tex.  Civ.  258, 
70  8.  W.  575,  where  evidence  showed  failure  to  comply  with  condi- 
tions precedent,  plaintiff,  having  pleaded  compliance  with  such  con- 
ditions, could  not  recover. 

83  Tez.  117-122,  18  8.  W.  329,  RA.8T  DALIiAS  ▼.  BARKSDAUB. 

Where  Plaintiff  has  Sued  for  and  Obtained  Judgment  for  value  of 
|and  appropriated  by  city  for  alley  without  condemuation  proceed- 
ings, court  may  vest  title  in  city  upon  satisfaction  of  judgment. 

Approved  in  Dallas  v.  Miller,  7  Tex.  Civ.  508,  509,  27  S.  W.  500, 
intention  to  apply  property  to  public  use  may  be  implied. 

Actual  and  Exclusive  Possession  of  Land  will  Support  Judgment 
for  damages  as  against  mere  trespasser. 

Reaffirmed  in  Dallas  v.  Miller,  7  Tex.  Civ.  506,  27  S.  W.  499- 

83  Tez.  122-130,  18  a  W.  801,  OVESAND  ▼.  MENCZEB. 

Where  firom  Description  In  Sheriff's  Deed  or  Instruments  therein  re- 
ferred to,  land  can  be  found  and  identified  with  reasonable  certainty, 
conveyance  should  be  sustained. 

Approved  in  McWhirter  v.  Allen,  1  Tex.  Civ.  651,  20  S.  W.  1008, 
Peterson  v.  Ward,  5  Tex.  Civ.  211,  23  S.  W.  638,  and  Day  v.  Needham, 
2  Tex.  Civ.  682,  22  S.  W.  104,  all  sustaining  deed  where  land  can  bo 
fonnd,  though  defectively  described. 

So  Far  as  Sheriff's  Deed  Includes  Land  in  Salt,  it  is  admissible  as 
basis  for  plea  of  statute  of  limitations. 

Approved  in  Hull  v.  Words,  14  Tex.  Civ.  592,  38  S.  W.  256,  break  of 
three  years  in  possession  defeats  running  of  limitation. 

Fact  That  Deed  has  Been  Lost  Does  not  Dispense  With  Necessity 
of  proof  of  its  execution. 
L  Approved  in  Simpson  v.  Edens,  14  Tex.  Civ.  242,  250,  38  S.  W.  476, 

^  480,  and  Daniels  v.  Creekmore,  7  Tex.  Civ.  577,  27  S.  W.  149,  wife's 

aelcnowledgment  of  deed  may  be  proved  by  parol  evidence. 

Continnous  Adverse  Possession  of  Land  for  Five  Tears  is  necessary 
to  support  limitations. 

Approved  in  Dunn  v.  Taylor,  102  Tex.  85,  113  S.  W.  267,  permission 
given  to  occupy  inclosed  pasture  and  promise  to  do  so  for  owner  when 
unoccupied  by  tenants  is  insufficient  to  show  land  was  in  continuous 
possession. 
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83  Tex  131-132,  18  S.  W.  333,  KENDALL  ▼.  PAGE. 

In  Absence  of  Statement  of  Facta,  It  will  be  Presumed  that  every 
fact  provable  under  pleadings  and  necessary  to  sustain  judgment  was 
proved. 

Cited  in  Sturgis  Nat.  Bank  v.  Smith,  9  Tex.  Civ.  542,  30  S.  W.  678, 
to  point  of  obligation  of  maker  of  note  to  pay  attorneys'  fees  upon 
suit  for  collection. 

83  Tex.  136-142,  18  S.  W.  441,  GULF  ETC.  BT.  ▼.  HEFNER. 

Opinions  of  Witnesses  not  Experts  may  be  Given  in  evidence,  if  at 
same  time  witnesses  state  facts  upon  which  opinions  are  based,  and 
such  facts  are  such  as  to  be  basis  for  intelligent  opinion. 

Reaffirmed  in  Gulf  etc  By.  v.  Bichards,  83  Tex.  206,  18  S.  W.  612; 
Galveston  etc.  By.  v.  Daniels,  9  Tex.  Civ.  258,  28  S.  W.  550;  Gulf  etc. 
By.  V.  John,  9  Tex.  Civ.  345,  29  S.  W.  559;  Fort  Worth  etc.  By.  v. 
Hyatt,  12  Tex.  Civ.  438,  34  S.  W.  678. 

Where  There  is  Ko  Testimony  as  to  Permanent  Injnry  to  Land,  but 
merely  of  special  damages  to  trees  and  crops,  it  is  error  to  refuse 
charge  restricting  damages  to  trees  and  crops. 

Approved  in  Missouri  etc.  By.  v.  Hopson,  15  Tex.  Civ.  133,  39  S. 
W.  388,  party  may  recover  special  damages  for  construction  of  un- 
necessary track  by  railroad  company  in  street  in  front  of  his  prop- 
erty; San  Antonio  v.  Maekey,  22  Tex.  Civ.  147,  54  S.  W.  34,  measure 
of  damages  for  temporary  injury  to  land  is  difference  between  rental 
value  before  and  after  nuisance,  together  with  cost  of  removing  same. 

It  is  Error,  tn  Suit  for  Damages  Oansed  by  Overflow,  to  permit  wit- 
ness to  testify  that  he  told  employees  constructing  embankment  that 
it  would  cause  overflow;  such  testimony  is  irrelevant,  and  might 
prejudice  jury. 

Approved  in  McMillen  v.  Aitchison,  3  N.  D.  188,  54  N.  W.  1032, 
reversing  judgment  where  immaterial  evidence  admitted  and  jury 
prejudiced. 

Testimony  as  to  Value  of  Land  Before  and  After  Overflow  is  in- 
admissible in  absence  of  testimony  as  to  injury  to  surface  of  land  or 
soil. 

Approved  in  International  etc.  By.  v.  Davis  (Tex.  Civ.),  29  S.  W. 
484,  measure  of  damage  for  permanent  injury  is  difference  in  value 
before  and  after  the  overflow. 

Approved  in  Taylor  v.  San  Antonio  etc.  B.  Co.,  36  Tex.  Civ.  673,  83 
S.  W.  746,  in  action  for  damages  to  land  by  overflow  caused  by  neg- 
ligent construction  of  railroad,  witnesses  showed  sufficient  familiarity 
with  land  and  usual  rainfalls  to  justify  admission  of  their  testimony. 
See  notes,  3  L.  B.  A.  (n.  s.)  974;  59  L.  B.  A.  894,  895. 

83  Tex.  143-147,  18  8.  W.  331,  ST.  LOUIS  ETC.  BT.  V.  LEMON. 

In  Suit  for  Injury  Beceived  While  Moving  Hand-car  from  track,  it 
is  error  to  refuse  to  charge  that  if  plaintiff  knew  or  should  have 
known  that  number  of  men  in  charge  of  car  was  insufficient  to  lift  it 
from  track,  he  could  not  recover. 

Approved  in  International  etc.  Co.  v.  Figures,  40  Tex.  Civ.  256,  257, 
89  S.  W.  781,  in  undertaking  with  another  to  lift  bolster  into  car, 
employee  assumed  risk  incurred  in  handling  it;  Haywood  v.  Galveston 
etc.  By.  Co.,  38  Tex.  Civ.  104,  85  S.  W.  435,  where  employee,  knowing 
timber  was  too  heavy  for  four  men  to  carry,  obeycJl  foreman's  order 
to  proceed,  and  was  injured,  he  assumed  the  risk;  San  Antonio  Trac- 
tion Co.  V.  De  Bodriguez  (Tex.  Civ.),  77  8.  W.  423,  servant  who  knew 
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weight  of  beam  and  number  of  men  required  to  handle  it  assumed 
risk  in  handling  it  with  insufficient  force;  Gulf  etc.  By.  v.  Johnson, 
83  Tex.  630,  19  S.  W.  152,  party  cannot  recover  for  injury  caused  by 
defective  machinery  where  he  knew  of  such  defect;  Texas  etc.  By.  v. 
Johnson  (Tex.  Civ.),  34  S.  W.  189,  awarding  recovery  for  injury  to 
conductor  caused  by  incompetence  of  another  conductor;  Missouri  etc. 
By.  V.  Thompson,  11  Tex.  Civ.  665,  33  S.  W.  722,  party  cannot  recover 
for  injury  caused  by  defective  rail  where  he  knew  condition  of  road; 
Southern  Kansas  By.  v.  Drake,  53  Kan.  8,  35  Pac.  827,  employee  tak- 
ing dangerous  position  assumes  all  the  risk.  See  note,  47  L.  B.  A. 
175. 

83  Tex.  147-160,  18  8.  W.  438,  BABBEB  ▼.  EAST  DALIiAS. 

Where  Act  Conflolidatlng  Two  Cities  Provides  for  Assnmptlon  of 
Debts  against  absorbed  municipality,  it  is  error  to  refuse  application 
to  make  new  municipality  party  to  pending  suit  for  appropriation  of 
land  for  street. 

Approved  in  City  of  Dallas  v.  Beeman,  23  Tex.  Civ.  317,  55  S.  W. 
763,  following  rule;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  355,  35  S. 
W.  351,  holding  city  liable  for  failure  to  furnish  water,  thereby  per- 
mitting loss  of  plaintiff's  property. 

**DeW*  Used  in  Act  Consolidating  Municipality  and  providing  for 
assumption  of  debts  includes  obligation  to  pay  for  land  appropriated 
by  absorbed  municipality. 

Approved  in  Sherman  v.  Langham,  92  Tex.  18,  4t)  S.  W.  143,  39  L.  B. 
A.  258,  reaffirming  rule;  Dallas  v.  Miller,  7  Tex.  Civ.  50«,  27  S.  W. 
500,  there  is  no  special  mode  of  appropriation  required  by  statute. 

Distinguished  in  El  Paso  Nat.  Bank  v.  Fuchs,  89  Tex.  209,  ^2,  34 
8.  W.  207,  208,  as  being  different  kind  of  suit  and  holding  liberality 
of  rule  cannot  apply  under  facts. 

83  Tex.  151-153,  18  8.  W.  333,  BUSHEB  ▼.  BALLAS. 

Supreme  Conrt  will  not  Consider  Appeal  from  Final  Judgment  on 
demurrer  to  petition,  where  appellant's  brief  does  not  set  out  sub- 
stance of  petition,  but  merely  refers  to  it. 

Approved  in  Johnson  v.  White  (Tex.  Civ.),  27  S.  W.  176,  disregard- 
ing assignment  of  error  accompanied  by  neither  proposition  nor  state- 
ment. 

Doctrine  of  Respondeat  Superior  Does  not  Apply  so  as  to  Bender 
eity  liable  for  unlawful  arrest  by  one  of  its  police  officers. 

Approved  in  Shanewerk  v.  Fort  Worth,  11  Tex.  Civ.  273,  32  S.  W. 
918,  city  not  liable  for  injury  caused  by  incompetent  driver  of  fire- 
engine;  Bates  V.  Houston,  14  Tex.  Civ.  289,  37  S.  W.  383,  city  not 
liable  for  wrongful  act  of  health  officer;  New  Orleans  v.  Kerr,  50 
La.  Ann.  417,  69  Am.  St.  Rep.  446,  23  So.  386,  holding  city  liable  for 
damage  arising  ex  contractu  made  by  authorized  agents;  Gianfortone 
▼.  New  Orleans,  61  Fed.  71,  statute  making  city  liable  for  destruc- 
tion of  property  by  mobs  does  not  include  taking  of  life.  See  note, 
44  L.  B.  A.  796,  797,  799,  800. 

83  Tez.  153-157,  18  S.  W.  325,  TEXAS  ETC.  BY.  ▼.  WILSON. 

Railway  Company  Entering  upon  Land  and  Constructing  its  tracks 
across  it  acquires  no  right  or  title  to  land,  and  its  claim  of  right  is 
not  such  as  will  perfect  title  in  statutory  period. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Kinkead  (Tex.  Civ.),  60  S.  W. 
470, 1  Tex.  Ct.  Rep.  264. 
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One  in  Possession  of  Another's  Land,  Claiming  Easement,  is  tres- 
passer if  claim  is  without  foundation. 

Approved  in  Shepard  v.  Galveston  etc.  Ry.,  2  Tex.  Civ.  539,  22  S. 
W.  268,  possession  for  twenty-three  years  under  parol  gift  is  such 
possession  as  to  put  statute  of  limitations  in  operation;  Eldridge  v. 
Parish,  6  Tex.  Civ.  37,  25  S.  W.  49,  agreement  to  vacate  land  for  valu- 
able consideration  stops  running  of  statute;  Toyaho  Creek  Irrigation 
Co.  V.  Hutchins,  21  Tex.  Civ.  280,  52  S.  W.  104,  claim  must  be  ad- 
verse to  start  running  of  statute;  Texas  etc.  By.  v.  Scott,  77  Fed. 
729,  37  L.  B.  A.  94,  holding  railway  acquired  title  after  thirty-six 
years'  possession  under  contract  of  gift  upon  condition  fulfilled. 

Burden  is  upor.  Party  Claiming  Easement,  without  contract  or  ex- 
press grant,  to  establish  every  necessary  fact  from  which  right  may 
be  presumed;  failure  to  establish  single  element  by  preponderance  of 
evidence  is  fatal. 

Approved  in  Texas  etc.  By.  v.  Gaines  (Tex.  Civ.),  27  S.  W.  267,  ad- 
verse possession  of  right  of  way  for  eighteen  years  creates  easement 
by  prescription. 

Testimony  by  Railway  Director  That  Company  Intended  to  Pay  for 

land  used  as  right  of  way  when  called  upon  repels  any  inference  of 
claim  of  right  to  easement. 

Approved  in  McDonald  v.  McCrabb,  47  Tex.  Civ.  267,  105  S.  W. 
242,  where  one  in  possession  of  land  on  disputed  boundary  joins  with 
adverse  claimant  to  have  survey  corrected,  such  act  does  not  support 
adverse  claim  beyond  true  line. 

Distinguished  in  Daugherty  v.  New  York  etc.  Land  Co.  (Tex.  Civ.), 
61  S.  W.  949,  2  Tex.  Ct.  Bep.  268,  rule  not  applicable  where  claimant 
testified  that  his  claim  was  adverse. 

Continuous  Exercise  and  Enjoyment  of  Bight  claimed  for  requisite 
period    will  perfect  easement. 

Approved  in  Board  of  School  Trustees  v.  Galveston  etc.  By.  Co. 
(Tex.  Civ.),  67  S.  W.  151,  railroad  company  in  undisturbed  use  of 
land  for  over  twenty  years  acquired  easement  against  city  and  school 
board. 

83  Tex.  158-160,  18  S.  W.  491,  SHOWALTEB  ▼.  McDONNELL. 

One  Agreeing  Orally  to  Pay  Specified  Sum  on  Conveyance  of  land 
to  him  is  liable  for  purchase  money  on  delivery  and  acceptance  of 
deed  though  promise  is  not  in  writing. 

See  note,  68  L.  B.  A.  927,  928. 


83  Tex.  160-162,  18  S.  W.  490,  DYKES  ▼.  O'CONNOB. 

Husband  cannot,  by  Lease  or  any  Other  Form  of  Contract  or  con- 
veyance, devest  wife  of  homestead  right  and  interest  without  her 
consent,  evidenced  as  required  by  statute. 

Beaffirmed  in  O'Connor  v.  Dykes  (Tex.  Civ.),  29  S.  W.  921,  Dotson 
V.  Burnett,  16  Tex.  Civ.  259,  41  S.  W.  100,  and  Williams  v.  Galveston 
(Tex.  Civ.),  58  S.  W.  552.  Approved  in  Southern  Oil  Co.  v.  Colquitt, 
28  Tex.  Civ.  295,  69  S.  W.  171,  lease  by  husband  alone  authorizing 
lessee  to  bore  for  and  extract  oil  and  gas  from  homestead  for  five 
years,  with  right  of  indefinite  renewal,  is  void;  Texas  Land  etc.  Co. 
V.  Cooper  (Tex.  Civ.),  67  S.  W.  175,  where  homestead  right  of  wife 
had  attached  by  unrecorded  deed,  it  could  not  be  devested  by  sub- 
sequent acts  of  husband. 
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83  Tez.  162-164,  18  S.  W.  491,  SHOWALTEB  ▼.  LABEDO  IMP.  00. 

Order  of  Oonrt  Appointing  Receiver  for  Insolvent  Railway  corpora- 
tion is  not  necessarily  limited  to  such  property  mentioned  in  petition, 
but  extends  to  all  assets  subject  to  debts. 

Approved  in  French  v.  McCready  (Tex.  Civ.),  57  S.  W.  896,  con- 
firming sale  of  timber  not  inventoried. 

83  Tex.  16&-169,  18  S.  W.  433,  HALFIN  V.  WINKLEMAN. 

Mistake  in  Vendor's  Lien  Note  In  Oalllng  for  Pages  of  Record 
where  deed  is  recorded,  or  difference  in  date  of  note,  where  it  is  ap- 
parent that  but  one  was  executed,  cannot  be  regarded  as  material 
variance  affecting  admissibility  of  note  in  evidence. 

Approved  in  White  v.  Manning,  46  Tex.  Civ.  302,  102  S.  W.  1162, 
writing  word  "spirituous"  in  liquor  dealer's  bond  as  "apirituous"  will 
not  prevent  its  introduction  as  evidence  on  ground  of  variance;  Alex- 
ander V.  Wakefield  (Tex.  Civ.),  69  S.  W.  78,  variance  of  three  days 
between  allegation  and  proof  as  to  date  of  lost  instrument  sued  on, 
immaterial;  Bees  v.  Clark  (Tex.  Civ.),  39  S.  W.  161,  in  suit  on  note 
with  interest  payable  annually,  omission  to  so  allege  is  immaterial 
variance. 

Possession  by  liaker  of  Overdue  Promissory  Note  is  presumptive 
evidence  of  payment,  but  such  presumption  is  rebuttable. 

ReaflSrmed  in  Engelbach  v.  Simpson,  12  Tex.  Civ.  192,  33  S.  W.  598. 

Pnrchaser  Whose  Vendor's  Deed  Shows  Reservation  of  Express  Lien 
to  secnre  purchase  money  is  charged  with  notice,  and,  although  his 
vendor  has  possession  of  purchase  money  note,  if  it  is  not  receipted 
he  is  bound  to  inquire  further. 

Approved  in  Engelbach  v.  Simpson,  12  Tex.  Civ.  193,  33  S.  W.  598, 
where  vendee  pays  purchase  price  he  may  sue  to  have  vendor's  lien 
released. 

83  Ter.  169-182,  17    8.  W.  920,    NEW    YORK    ETC.  I.AND  00.  v. 
THOMSON. 

Bandom  Oall  for  River  cannot  Control  Oonrse  and  Distance  when 
there  is  clearly  defined  starting  point;  attempt  or  intent  to  locate  line 
or  river,  course  of  which  was  not  known,  cannot  be  equitable  appro- 
priation. 

Approved  in  Sanborn  v.  Gunter,  84  Tex.  298,  20  S.  W.  79,  King  v. 
Watkins,  98  Fed.  924,  both  reaffirming  rule;  New  York  etc.  Land  Co. 
V.  Gulf  etc.  R.  E.,  100  Fed.  831,  equity  has  jurisdiction  of  suit  to 
determine,  restore,  and  correct  boundaries,  where  neither  party  has 
legal  title. 

Distinguished  in  Clarkston  v.  Virginia  Coal  etc.  Co.,  93  Va.  262,  24 
S.  E.  938,  where  variance  in  description  not  result  of  mistaken 
natural  boundary. 

Where  Suit  to  Oompel  Survey  was  Prosecuted  With  Diligence,  con- 
stitutional limitation  as  to  return  of  certificates  does  not  apply. 

ReaflSrmed  in  Taylor  v.  Criswell,  4  Tex.  Civ.  108,  23  S.  W.  425. 

It  is  the  Duty  of  Party  Entering  on  Public  Land  to  see  that  proper 
survey  is  returned. 

Approved  in  Robles  v.  Cooksey  (Tex.  Civ.),  70  S.  W.  586,  failure 
of  party  entering  on  public  land  to  have  proper  survey  made  and 
filed  entitled  subsequent  patentee  to  the  land  notwithstanding  de- 
scription in  application  and  field-notes  had  been  fraudulently  altered 
And  attempt  was  made  to  file  corrected  notes. 

4  Tex.  Notes— 23 
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S3  Tex.  182-201,  17  S.  W.  823,  NOIJJI  CO.  ▼.  STATE. 
Conntr  cannot  Iwa«  Bonda  Wltbont  Act  of  LeglsUtato  confKriu{ 

anch  poner. 

Approved  in  Ball  v,  Presidio  Co.,  88  Tex.  64,  29  8.  W.  1043,  and 
Francis  v.  Howard  Co.,  50  Ped.  57,  58,  both  reaiGrming  rule;  Waco 
V.  Chamberlain,  92  Tez.  214,  47  S.  W.  S30,  fact  of  irregular  adver- 
tisement does  not  prevent  citj  counsel  from  letting  contract. 

Act  of  Tttmxs  11,  1881,  Empowering  County  ComnUgsionatg  of 
any  county  which  has  no  courthouse  at  its  countj  seat  to  issue  bonds 
to  erect  such  building,  does  not  authorize  issue  to  erect  jail. 

Approved  in  Mitchell  Co.  v.  City  Nat.  Bank,  91  Tei,  374,  377,  43 
8.  W,  885,  886,  and  i^ancia  v.  Howard  Co.,  50  Fed.  60,  both  constru- 
ing act  of  February  11,  1881;  Wade  v.  Traves  Co.,  81  Fed.  744,  con- 
struing article  11,  section  7,  of  the  eonstituUon. 

Fnrchaser  of  Ooimty  Bonds  has  Bight  to  Rely  npon  Truth  of  re- 
citals as  to  purpose  of  issne  where  facts  rendering  that  purpose  lawful 

Approved  in  Mitchell  Co.  v.  City  Nat.  Bank,  91  Tex.  380,  43  8.  Vt. 
888,  Mitchell  Co.  v.  City  Nat.  Bank,  15  Tex,  Civ.  177,  178,  39  3.  W. 
630,  Presidio  Co.  v.  City  Nat.  Bank,  20  Tei.  Civ.  515,  44  S.  W.  1071, 
Plagg  V.  School  District  No.  70,  4  N.  D.  46,  58  N.  W.  504,  25  L.  B.  A. 
363,  Francis  v.  Howard  Co.,  50  Fed.  59,  ana  Quaker  City  Nat.  Bank 
V.  Nolan  Co.,  55  Fed.  668,  all  reaffirming  rule;  Quaker  City  Nat.  Bank 
V.  Nolan  Co.,  66  Fed.  883,  deciding  case  on  principles  decided  in  lead- 
ing case.     See  note,  51  Am.  St.  Rep.  857. 

Coiutitntlon,  Sactlon  8,  Article  9,  as  Amended  In  1883,  retatiuf  to 
valuation  of  property  as  filing  limit  of  bond  issue,  contemplates  val- 
uation fixed  by  official  assessment,  and  not  by  county  commissioners; 
acrordingly,  commissioners'  valuation  is  not  conclusive. 

Approved  in  Euie  v.  Cunningham  (Tex.  Civ.),  29  S.  W.  803,  refus- 
ing to  enjoin  county  bond  issue  without  clear  showing  of  illegality. 

Oonnty  Bonda  In  Hands  of  Bona  Fide  Purchasers  are  invalid  only 

Approved  in  Martin  County  v.  Gillespie  Countj,  30  Tei.  Civ.  309, 
71  8.  W.  422,  upholding  validity  of  refunding  bonds  not  in  excess  of 
amount  for  which  original  bonds  were  legally  issued;  City  of  Austin 
V.  Valle  (Tex.  Civ.),  71  S.  W.  416,  upholding  validity  of  bonds  issued 
by  city  though  at  time  election  was  held  city  could  not  lawfully  is- 
Bua  full  amount  of  bonds;  San  Augustine  County  v.  Madden,  39  Tex. 
Civ.  264,  87  S.  W.  10.'!8,  purchaser  in  good  faith  of  county  school 
lands  acquired  good  title  against  county  notwithstanding  invalidity 
of  original  conveyance  from  county;  City  of  Columbus  v.  Woonaocket 
Institution  of  Savings,  114  Fed.  165,  bonds  valid  to  amount  that  tax 
contemporaneously  levied  would  provide  for  by  paying  interest  and 
creating  sinking  fund  of  two  per  cent;  Schmitz  v.  Zeh,  SI  Minn.  297, 
67  N.  W.  1052,  bonds  issued  by  village  in  aid  of  construction  of  rail- 
road in  excess  of  statutory  limit  void  only  to  extent  of  excessive 
issue;  Morrill  v.  Smith  County  (Tex.  Civ.),  33  8.  W.  905,  spplying 
rule  in  awarding  recovery  on  railroad  and  bonds.  Sea  note,  51  Am. 
St.  Bep.  856. 

Countj  Bonds  Ismisd  Without  Authority  an  Void  in  any  hands. 

Approved  in  Quaker  City  Nat.  Bank  v.  Nolan  Co.,  59  Fed.  669, 
holding  bonds  issued  without  constitutional  requirements  invalid; 
Millsaps  V,  Terrell,  60  Fed.  196,  holding  bonds  issued  without  power 
invalid. 
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Distinguished  in  Peck  v.  City  of  Hempetead,  27  Tex.  Civ.  85,  65 
S.  W.  656,  city  not  estopped  from  showing  that  bonds  issued  and 
negotiated  by  mayor  and  secretary,  and  indorsed  with  ordinance  pur- 
porting to  authorize  issue,  were  unauthorized. 

Where  Contract  Whicli  Municipal  Oorporation  Attempted  to  Oroate 
is  invalid  for  want  of  legislative  authority  to  create  it,  it  may  be  vali- 
dated by  subsequent  law. 

Approved  in  Haynes  v.  State,  44  Tex.  Civ.  500,  99  S.  W.  409,  apply- 
ing rule  where  Acts  29th  Legislature,  chapter  130,  section  7  (Gen.  Laws 
1905,  p.  320),  purported  to  validate  tax  assessments  defective  for  in* 
sufficient  description  of  property;  State  v.  Larkin,  41  Tex.  Civ.  265, 
90  8.  W.  917,  upholding  statute  validating  a  defective  municipal  in- 
corporation.    See  note,  27  L.  R.  A.  703. 

foegnlarity  In  Isanlng  Bonds  does  not  necessarily  invalidate. 

Approved  in  Cass  County  v.  Wilbarger  County,  25  Tex.  Civ.  56,  60 
8.  W.  990,  bonds  not  issued  in  substantial  compliance  with  statute 
authorizing  issue  of  bonds  not  less  than  five  hundred  dollars,  each 
payable  in  twenty  years,  not  wholly  invalid. 

Miscellaneous. — Cited  in  Herrin-Hall-Marvin  Co.  ▼.  Bexar  Co.,  16 
Tex.  Civ.  675,  40  S.  W.  146,  holding  county  is  not  subject  to  garnish- 
ment. 

^  Tex.  202-203,  29  Am.  St  Bep.  637,  18   8.  W.  663,  ATASOOaA  OO. 
T.  ANGUS. 
Statute  Granting  Mechanics'  Liens  Against  "All  Buildings"  will  not 
include  public  buildings,  unless  they  are  by  express  terms  within  its 
deration. 

Reaffirmed  in  Dallas  v.  Loonie,  83  Tex.  295,  18  S.  W.  727;  Nichols 
^-  State,  11  Tex.  Civ.  336,  32  S.  W.  466.     Cited  in  Olive  v.  San  Antonio 
^'  Supply  Co.  (Tex.  Civ.),  27  S.  W.  790,  arguendo.     See  notes,  72  Am. 
^^'  Hep.  420;  84  Am.  St.  Rep.  958;  35  L.  R.  A.  142,  143. 
^^Sikatore  has  not  Made  Pabllc  Buildings  Subject  to  Operation  of 
^^anic's  lien  law. 
.^^affirmed  in  Weekes  v.  Sunset  Brick  etc.  Co.,  22  Tex.  Civ.  562. 
^^  ^.  W.  246;  Herring  etc.  Co.  v.  Kroeger,  23  Tex.  Civ.  674,  57  S.  W. 
^ftC^,  981. 

83  Tex.  203-208,  18  S.  W.  611,  GUU*  ETC.  BY.  ▼.  BIOHABDS. 

Where  Opinion  is  Admissible  at  All,  Nonexpert  may  Express  opin- 
ion if  he  has  seen  and  observed  cause  and  effect,  and  states  facts 
upon  which  opinion  is  based. 

Approved  in  Galveston  etc.  Ry.  v.  Daniels,  9  Tex.  Civ.  258,  28  S. 
W.  550,  Gulf  etc.  Ry.  v.  John,  9  Tex.  Civ.  345,  29  S.  W.  558,  and 
Fort  Worth  etc.  Ry.  v.  Hyatt,  12  Tex.  Civ.  438,  34  S.  W.  678,  aU  re- 
affirming rule;  Rutherford  v.  St.  Louis  etc.  Ry.  Co.,  28  Tex.  Civ.  629, 
67  8.  W.  163,  in  action  against  railroad  for  refusing  ticket,  witnesses 
may  testify  as  to  manner  and  conduct  of  conductor  on  refusing 
ticket;  Ethridge  v.  San  Antonio  etc.  Ry.  (Tex.  Civ.),  39  S.  W.  205, 
admitting  nonexpert's  opinion  as  to  cause  of  overflow;  Fort  Worth 
etc.  By.  V.  Wilson,  3  Tex.  Civ.  586,  24  S.  W.  688,  admitting  opinion 
of  witness  having  had  long  experience  in  railroading  as  to  condition 
of  roadbed. 

Opinion  of  Konezpert  Witness,  With  Facts  upon  Which  It  is  Based, 
is  competent  to  prove  that  railway  took  more  land  than  was  neces- 
Bary  for  embankment,  although  he  cannot  accurately  estimate  quan- 
tity. 
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Approved  in  Texas  etc.  By.  v.  Lyons  (Tex.  Civ.),  34  S.  W.  363, 
admitting  railroad  men's  opinions  as  to  proper  loading  of  cars. 

Objection  That  Advene  Party  was  not  Informed  by  interrogatory 
what  answer  would  be,  and  that  his  right  to  cross-examine  was  thus 
cut  off,  goes  to  manner  and  form  of  taking  deposition,  and  can  only 
be  made  by  notice  in  writing  before  trial. 

Reaffirmed  in  Taylor  etc.  By.  v.  Warner  (Tex.  Civ.),  60  S.  W.  444, 

1  Tex.  Ct.  Bep.  262. 

Ordinary  Care  in  Determining  Necessity  of  Using  Plaintiff's  Land 
and  taking  earth  for  embankment  is  all  that  is  required  of  railway 
company. 

Approved  in  Moseley  v.  Chicago  etc.  B.  B.,  57  Neb.  639,  78  N.  W. 
294,  agreed  consideration  for  grant  of  right  of  way  is  conclusively 
presumed  to  include  value  of  land  and  damage  to  adjacent  lands. 

Damages  to  Land  are  Properly  Measured  by  value  immediately  be- 
fore and  after  injury. 

Approved  in  Houston  etc.  Co.  v.  Lensing  (Tex.  Civ.),  75  S.  W.  826, 
right  to  recover  damages  for  injury  to  land  restricted  to  injuries 
caused  after  acquiring  the  land. 

83  Tex.  208-212,  18  8.  W.  613,  OSBORNE  ▼.  PBATHEB. 

Party  Aggrieved  by  Failure  or  Refusal  of  Trial  Judge  to  approve 
statement  of  facts  has  remedy  by  mandamus;  neglect  to  avail  himself 
of  such  remedy  waives  objection  on  appeal. 

Approved  in  Middlehurst  v.  Collins-Gunther  Co.,  100  Tex.  353,  99 
S.  W.  1027,  Yeiser  v.  Burditt,  10  Tex.  Civ.  155,  29  S.  W.  912,  and 
Paddock  etc.  Iron  Co.  v.  Gidcumb,  26  Tex.  Civ.  211,  62  S.  W.  1092, 

2  Tex.  Ct.  Bep.  502,  all  reaffirming  rule;  Wilson  v.  Tyler  Coffin  Co. 
(Tex.  Civ.),  82  S.  W.  665,  statement  filed  after  time  had  expired, 
where  counsel  might  have  compelled  its  filing  by  mandamus  within 
proper  time,  stricken  out;  Capps  v.  Bussell,  25  Tex.  Civ.  257,  60  S.  W. 
994,  application  for  writ  must  be  made  before  expiration  of  time  for 
filing  record;  Tennille  v.  Morgan  (Tex.  Civ.),  35  S.  W.  514,  statement 
agreed  upon  by  attorneys  cannot  supply  required  authenticated  state- 
ment of  facts;  Maury  v.  Keller  (Tex.  Civ.),  53  S.  W.  60,  rejecting 
bill  of  exceptions  not  filed  in  time  where  party  did  not  mandamus 
judge;  Worley  v.  Mclntire  (Tex.  Civ.),  23  S.  W.  996,  and  Guerguin 
V.  McGown  (Tex.  Civ.),  53  S.  W.  585,  both  holding  judgment  will 
not  be  reversed  where  trial  judge  refused  to  prepare  statement  and 
party  did  not  seek  to  compel  him;  Akes  v.  Sanford  (Tex.  Civ.),  30 
S.  W.  953,  Owen  v.  Cobolo  Creek  etc.  Mining  Co.  (Tex.  Civ.),  43  S. 
W.  298,  and  Beville  v.  Bush  (Tex.  Civ.),  25  S.  W.  1023,  all  disregard- 
ing statements  filed  after  adjournment  of  court: 

Appellant  Exercising  Due  Diligence  is  not  Restricted  to  the  ten 
days  allowed  to  secure  statement  of  facts. 

Approved  in  Anderson  v.  Walker,  95  Tex.  597,  68  S.  W.  982,  show- 
ing of  due  diligence  may  be  made  whether  statement  be  made  out 
and  filed  by  trial  judge,  as  party  appealing. 

Purchaser  at  Judicial  Sale  Having  Knowledge  that  equitable  title 
is  in  person  other  than  judgment  debtor  is  not  bona  fide  purchaser 
though  he  did  not  know  particulars  of  title. 

See  note,  21  L.  B»  A.  36. 

83  Tex.  214-217,  18  S.  W.  609,  TEXAS  ETC.  BY.  ▼.  OONROY. 

In  Suit  by  Railway  Employee  for  Injury  Received  in  coupling  cars, 
charge  that  "if  plaintiff   saw   unusual  and   dangerous  apparatus,  or 
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thtiuld  bave  aeen  it,  by  ezereiBe  of  reasonable  eace,  in  time  to  have 
imided  injury,  be  caniiot  Teeover,"  held  correct. 

Approved  in  Gulf  etc.  Ey.  v.  Gray,  25  Tei.  Civ.  102,  63  a.  W.  929, 
2  Tsi.  Ct.  Bep.  744,  and  Texas  etc.  Ry.  v.  Bryant,  S  Tei.  Civ.  136, 
!T  S,  W.  S26,  employee  asaumes.  risk  wbeie  he  has  knowledge  of  dan' 
gen  of  bis  employment.     See  note,  49  L.  B.  A.  50,  52. 

When  BAstence  of  An;  One  of  SererU  Pacts  referred  to  in  charge 
woold  canstitute  complete  defense,  it  is  error  to  state  them  in  con- 
junctive; each  should  be  given  as  separate  defense. 

Approved  in  Crow  v.  Citizens'  Ey.  Co.,  34  Tei.  Civ.  10,  78  8.  W. 
15,  in  action  against  straet  railway  for  death  of  passenger,  charge  re- 
qDiring  proof  of  all  acta  of  negligence  alleged  erroneous;  Liverpool 
(te,  Ibs.  Co.  v.  Joy,  26  Tei.  Civ.  614,  62  8.  W.  546,  in  action  in  io- 
■DTSnee  policy,  leading  jury  to  believe  failure  to  establish  any  one 
of  four  different  defenses  would  entitle  plaintiff  to  recover,  erroneous. 

Distinguished  in  Gulf  etc.  Hy.  Co.  v.  Hill,  95  Tex.  636,  638,  69  S. 
W.  139,  140,  and  Merchants'  etc.  Oil  Co.  v.  Burow  (Tex.  Civ.),  69  S. 
W.  436,  both  holding  where  jury  is  not  misled,  and  in  absence  of  a 
m|n«jt  to  gnbmit  several  matters  of  defense  disjunctively,  their  sab- 
Biision  conjunctively  is  not  reversible  error;  Maes  v.  Texas  etc.  Ry. 
(Tex.  Civ.),  23  S.  W.  726,  holding  charge  at  bar  correct  although  re- 
dutdait. 

S3  Tex.  21S-231,  18  S.  W.  578,  15  Z..  B.  A.  262,  TTJBNEB  v.  0B0S8, 

Kailniad  Becedver  la  not  a  "Proprtator,  Owner,  charterer,  or  hirer," 
'I'lble  for  damages  for  injury  causing  death  under  Revised  Statutes, 
■rtinU  asBO. 

approved  in  Yoakum  v.  Selph,  83  Tex.  608,  IB  S.  W.  145,  Texas 
rtc.  Ry.  V.  Collins,  84  Tex.  122,  19  S.  W.  366,  Texas  etc.  Ry.  v.  Gay, 
M  Tex.  608,  26  S.  W.  614,  25  L.  R.  A.  52,  Texas  etc.  Ry.  v.  Gay,  88 
Tex.  113,  30  S.  W.  543,  Texas  etc.  Ry.  v.  Bledsoe,  2  Tex.  Civ.  89,  20 
S.  W.  1135,  Missouri  etc.  Ry.  v.  Stoner,  5  Tex.  Civ.  52,  23  8.  W.  1020, 
BnrliB  V.  Dillingham,  60  Fed.  730,  Dillingham  v.  Scales  {Tex.  Civ.).  24 
3.  W.  975,  Brown  v.  Record  (Tex.  Civ.),  23  S,  W.  704,  Campbell  v. 
Divig  (Tex,  Civ.),  22  S.  W,  244,  Dillingham  v.  Blake  (Tex.  Civ.),  32 
8.  T.  78,  Hunt  v.  Conner,  28  Ind.  Ap.  46,  59  N.  E.  52,  Houston  etc. 
By.  V,  Roberts  (Tex.  8up.).  19  3.  W.  512.  and  Allen  v.  Dillingham, 
M  Fed.  179,  all  reaffirming  rule;  Campbell  v.  Wiess  (Tex.  Civ.),  25 
8-  W.  1077,  raiilroad  receivers  are  not  liable  for  statutory  penaltv  for 
making  excessive  rates;  Ft.  Worth  etc.  Ry.  v.  Shelter  (Tex.  Civ.), 
S8  8.  W.  181,  article  4517,  Sayles'  Civil  Statutes  of  1897.  does  not 
»ppl?  to  receivers;  McLain  v.  Maricle,  60  Neb.  359,  83  N.  W.  87, 
"ite'a  right  to  dower  does  not  constitute  her  an  owner  of  the  land; 
Bwayns  v.  Chase  (Tex.  Civ.),  29  3.  W.  121,  arguendo.  See  notes.  31 
Am,  St.  Bep.  374;  63  L.  B.  A.  233. 

Distinguished  in  Peoples  v.  Yoakiim,  7  Tei.  Civ.  90.  25  3.  W.  1003, 
bfisgauit  under  act  of  March  19,  18S9;  Powell  v.  Sherwood,  162  Mo. 
613,  63  3.  W.  486,  holding  receiver  liable  the  same  as  railroad  com- 
psny  itself;  M'Ghee  v.  M'Carley,  103  Fed.  61,  Horosby  v.  Eddv,  56 
Fe*.  464,  Texas  etc.  Ry.  v.  Cox,  145  U,  S.  606,  12  Sup.  Ct.  Rep.  909,  36 
b.  B33,  Wall  V,  Piatt,  169  Mass.  402,  48  N.  E.  E72,  Rouse  v.  Redinger, 
1  Kan.  Ap.  366,  41  Pac.  437,  and  Bouse  v.  Harry,  55  Kan.  599,  40 
Pat.  1010,  all  holding  receiver  subject  to  same  liability  as  railroad 
company. 

Lsgidatnre  la  PresTun«d  to  Have  Used  Words  in  ordinary  sense,  and 
Murts  will  give  them  that  meaning,  unless  tbey  are  such  that  they 
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have  peculiar  and  technical  meaning  when  applied  to  particular  act 
or  trade  to  which  statute  relates. 

Approved  in  Galveston  etc.  By.  Co.  v.  Walker,  48  Tex.  Civ.  54,  106 
S.  \V.  706,  construing  statute  giving  children  right  to  maintain  ac- 
tion for  death  of  parent  to  include  illegitimate  children,  so  far  as 
mother  is  concerned;  Michael  v.  Michael,  34  Tex.  Civ.  631,  79  S.  W. 
74,  applying  rule  to  meaning  of  "residence"  in  action  for  divorce; 
Gulf  etc.  Ry.  Co.  v.  Moore,  28  Tex.  Civ.  604,  68  S.  W.  559,  construing 
statute  providing  against  abatement  of  cause  of  action  by  reason  of 
death  of  injured  party;  McLain  v.  Maricle,  60  Neb.  359,  83  N.  W. 
87,  wife  of  person  owning  homestead  is  not  "owner"  of  real  estate 
within  meaning  of  statute  defining  qualifications  of  voters  at  a  meet- 
ing of  voters  of  school  district;  Bonner  v.  Franklin  etc.  Assn.,  4  Tex. 
Civ.  167,  23  8.  W.  317,  construing  article  4258b,  section  7,  Sayles' 
Civil  Statutes;  Fidelity  etc.  Co.  v.  Dorough,  107  Fed.  393,  construing 
article  3071,  Revised  Statutes  of  Texas  of  1895. 

Article  2899,  Bevlsed  Statutes,  was  Intended  to  Oive  Bight  of  action 
for  injuries  resulting  in  death  against  those  in  possession  of  prop- 
erty in  their  own  right  when  operated  by  themselves,  or  by  servants 
or  agents  of  their  own  selection. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Freeman,  97  Tex.  403,  79  S. 
W.  13,  railroad  maintaining  hospital  not  liable  for  negligence  of 
surgeon  in  employing  incompetent  nurse  who  communicated  disease 
by  failing  to  disinfect  himself;  Lipscomb  v.  Houston  etc.  Express 
Co.,  95  Tex.  18,  93  Am.  St.  Rep.  804,  64  S.  W.  925,  55  L.  R.  A.  869, 
action  for  death  of  engineer  cannot  be  maintained  against  express 
company  having,  under  contract,  a  car  in  train  exclusively  controlled 
by  railroad;  Parker  v.  Duprec,  28  Tex.  Civ.  343,  345,  67  S.  W.  186, 
187,  receiver  of  a  private  corporation  not  liable  for  negligently  caus- 
ing death;  Johnson  v.  Farmer,  89  Tex.  613,  35  S.  W.  1063,  statutory 
action  for  injuries  resulting  in  death  does  not  survive  against  estate 
of  wrongdoer,  where  not  brought  during  his  lifetime. 

Distinguished  in  Hunt  v.  Conner,  26  Ind.  Ap.  46,  59  N.  E.  52, 
action  may  be  maintained  against  receiver  of  railroad  by  representa- 
tive of  employee  whose  death  was  occasioned  by  negligence  of 
superior  officer. 

Courts  cannot  Ingraft  on  Statute  Intention  to  Oive  Bigbt  of  action 
against  class  of  persons  whom  language  of  statute,  read  in  ordinary 
sense,  excludes. 

Approved  in  Campbell  v.  Cook,  86  Tex.  635,  40  Am.  St.  Rep.  883, 
26  S.  W.  488,  it  is  the  duty  of  the  court  to  administer  the  law  as 
written. 


83  Tex.  231-238,  29  Am.  St.  Sep.  639,  18  S.  W.  566,  ALSTON  v. 
EMMEBSON. 

Judgment  Rendered  Without  Actual  Service  on  Minors  represented 
by  guardian  ad  litem  is  not  void. 

Approved  in  Penn  v.  Case,  36  Tex.  Civ.  10,  81  S.  W.  352,  apply- 
ing rule  where  record  did  not  show  minor  was  served  with  citation, 
but  judgment  recited  he  was  represented  by  guardian  ad  litem;  Car- 
penter V.  Anderson,  33  Tex.  Civ.  488,  77  S.  W.  293,  judgment  regular 
on  its  face  will  not  be  disturbed,  though  recital  of  personal  service 
is  not  true;  Phillips  v.  Phillips,  13  8.  D.  238,  83  N.  W.  95,  presum- 
ing guardian  ad  litem  served  with  process;  Ellis  v.  Harrison  (Tex. 
Civ.),  52  S.  W.  583,  arguendo.     See  notes,  34  Am.  St.  Rep.  524;  42 
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.  Bep.  SS;  12  Am.  St.  Bep.  124;  44  Am.  St.  Bep.  716;  77  Am. 

..  7S1. 

Dent  csiiDot  bo  Attacked  In  a  OoUatetal  Procfledlng  for  iireg- 

udUsb  abaolutelj  void. 

oved  in  Campbell  v.  Upson  (Tex.  Civ.),  81  8.  W.  301,  362,  ap- 

rule  where  judgment  ia  suit  involviag  title  was  irregular  be- 

sndered  for  mo^  than  was  asked;  Crosby  v.  Bonuowsk;,  29  Tex. 

',  69  S.  W.  213,  court's  failure  to  file  statement  of  evidence,  as 

:  failure  to  appoint  attorney  for  defendant,  did  not  invalidate 

at. 

don  of  On«  Part7  from  Deere*  of  Partition   does  not  render 

cree  void,  eo  as  to  render  it  attackable  collaterally  by  persons 

oved  in  Cooper  v.  Mayfield  (Tex.  Civ.),  67  8.  W.  SO,  reaffirming 
mith  V.  'Wilaon,  18  Tex.  Civ.  27,  44  8.  W.  557,  and  Wilaon  v. 
IT  Tex.  Civ.  194,  43  8.  W.  1090,  both  sustaining  judgment, 
no  order  of  dismisBal  as  to  one  party  who  died  before  judgment. 

239-242,  29  Am.  St.  Kep.  646,  IB  S.  W.  S66,  OOOPEB  V.  DAI>- 

a. 

«  It  U  Shown  That  Overflow  of  PlalntUra  IiOts  was  caused  by 
grade  of  atreets,  and  that  lot  eould  have  been  raised  at  expense 
hundred  dollars,  it  is  error  to  charge  jury  to  find  verdict  for 

oved  In  Teiarkana  v.  Talbot,  7  Tex.  Civ.  204,  26  8.  W.  451, 
IT.  Cooper  (Tex.  Civ.),  34  8.  W,  322,  both  awarding  damages  for 
to  property  by  change  of  street  grade;  Benjamin  v.  Oulf  etc. 
,  49  Tex.  Civ.  4T9,  108  8.  W.  411,  burden  is  not  on  plaintiff  to 
t  did  not  fail  in  using  proper  care  in  removing  his  cattle  from 
I  water;  San  Antonio  v.  Mullaly,  11  Tex.  Civ.  599,  33  8.  W. 
ving  damages  to  owner  of  adjoining  property  where  injury 
by  taking  gravel  therefrom;  Gray  v.  Dallas  Terminal  By.,  13 
V.  165,  36  3.  W.  355,  damage  to  property  must  be  substantial  in 
0  recover  therefor;  Texas  etc.  By.  v.  O'Mahoney,  24  Tex.  Civ. 
S.  W.  905,  1  Tex.  Ct.  Rep.  683,  burden  of  proof  Is  on  defendant 
r  complete  defeuse  where  sickness  caused  by  overfiow  from  its 
See  notes,  30  Am.  St.  Bep.  387;  39  Am.  St.  Bap.  353;  7  L.  B.  A. 
103;  65  L.  B.  A.  279. 

tltntlon,  Section  17,  Article  1,  Be^nlrea  That  City  compensate 
iry  to  city  lots  caused  by  raising  of  grade  of  streets, 
oved  in  Dallas  v.  Leake  (Tex.  Civ.),  34  S.  W.  340,  awarding 
«  for  injury  to  property  by  change  of  street  grade;  Limburger 
Antonio  etc.  By.  (Tex.  Civ.),  27  8.  W.  200,  awarding  damages 
iry  to  property  by  construction  of  street  railroad;  Greenville  v. 
(Tex.  Civ.),  27  8.  W.  292,  awarding  damages  against  eity  for 
g  electric  plant  near  plaintiff's  residence.  See  note,  20  L.  B. 
I.)  535;  65  L.  B.  A.  270. 

Buut  Det«nnlna  from  Cticnmstances  what  would  be  reasonable 
itura  by  property  owner  to  prevent  injury  by  city's  act  in  rais- 
lie. 

roved  in  Benjamin  v.  Oulf  etc.  By.  Co.,  49  Tex.  Civ.  480,  lOS  S, 
!,  charge  denying  plaintiff  right  to  recover  anything  if  he  in- 
mere  expense  Iban  was  necessary  to  lessen  injury  to  bis  tattle 
luted  stream  is  erroneous;  Waco  etc.  Water  Co.  v.  Cauble,  19 
iv.  424,  47  8.  W,  541,  holding,  in  suit  for  injury  to  cattle  caused 
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by  failure  of  defendant  to  furnish  water,  plaintiff  should  use  reason- 
able diligence  to  avoid  damage,  care  and  means  to  be  used  being  for 
jury;  Waco  etc.  Water  Co.  v.  Cauble  (Tex.  Civ.),  47  S.  W.  641,  542, 
on  breach  of  contract  to  supply  water  to  cattle,  owner  must  seek  to 
obtain  it  elsewhere  to  prevent  injury.  See  note,  21  L.  B.  A.  (n.  s.)  620, 
675. 

Property  Owner  must  Exercise  Reasonable  and  Ordinary  Csre  to 
prevent  injury  from  city's  act   in   raising  street  grade. 

See  note,  21  L.  B.  A.  (n.  s.)  618. 

83  Tex.  243-246,  18  S.  W.  552,  DALLAS  ▼.  WESTERN  ELECTRIC  CO. 

Prohibition  Against  Local  or  Special  Legislation  in  article  3,  sec- 
tion 56,  constitution,  does  not  apply  to  special  charters  granted  to 
cities  having  more  than  ten  thousand  inhabitants. 

Approved  in  Texas  Savings  etc.  Assn.  v.  Pierre,  10  Tex.  Civ.  457, 
31  S.  W.  427,  reaffirming  rule;  Smith  v.  State,  54  Tex.  Cr.  307,  113 
S.  W.  292,  holding  Act  of  30th  Legislature,  page  269,  relating  to 
selection  of  juries  in  counties  and  cities  of  certain  population  is  not 
unconstitutional;  City  of  Oak  Cliff  v.  State  (Tex.  Civ.),  77  S.  W.  25, 
26,  legislature  may,  by  special  act,  repeal  charter  of  a  city  of  less 
than  ten  thousand  inhabitants,  and  annex  it  to  a  city  of  over  that 
number,  as  a  ward  of  such  city;  Storrie  v.  Woessner  (Tex.  Civ.), 
47  S.  W.  838,  upholding  local  assessment  by  city  for  street  improve- 
ment; Dallas  V.  Young  (Tex.  Civ.),  28  S.  W.  1036,  holding  charter 
limitation  requiring  suits  against  city  to  be  brought  within  three 
months  valid;  State  v.  Hancom  (Tex.  Civ.),  37  S.  W.  455,  holding 
code  allowance  of  recorder's  fees  superseded  by  city  charter  fixing 
salary;  Smith  v.  Grayson  Co.,  18  Tex.  Civ.  156,  157,  44  S.  W.  923, 
legislature  may  pass  local  or  special  laws  for  maintenance  of  high- 
ways without  giving  local  notice. 

Distinguished  in  dissenting  opinion  in  Brown  v.  State,  54  Tex.  Cr. 
135,  112  S.  W.  85,  majority  holding  Act  of  30th  Legislature,  page 
269,  is  not  violative  of  section  56,  article  3  of  constitution,  inhibit- 
ing enactment  of  local  or  special  law,  touching  upon  impaneling 
of  jurors. 

Under  Revised  Statutes,  Article  191,  amended  February  9,  1889, 
liability  upon  replevy  bond  given  by  defendant  in  garnishment  is 
avoided  by  dismissal  of  writ  which  could  not  legally  issue. 

Approved  in  Sullivan  &  Co.  v.  King  (Tex.  Civ.),  80  S.  W.  1049, 
where  application  and  affidavit  in  garnishment  were  quashed,  liability 
ceased;  Tinsley  v.  Ardrey,  26  Tex.  Civ.  564,  64  S.  W.  805,  where 
replevin  bond  has  been  filed  in  garnishment  proceedings,  judgment 
should  be  entered  against  the  bondsmen;  Plowman  v.  Easton,  15  Tex. 
Civ.  307,  39  S.  W.  172,  construing  article  225,  Bevised  Statutes; 
Seinsheimer  v.  Flanagan,  17  Tex.  Civ.  432,  44  S.  W.  33,  after  replevy 
bond  given  debtor  and  sureties  become  real  parties  in  interest. 

83  Tez.  246-262,  18  8.  W.  721,  GRAY  v.  THOMAS. 
Affidavit  of  Loss  of  Note  is  not  Necessary  as  Predicate  to  Proof  of 

its  contents  by  party  in  interest. 

Approved  in  Wiedenfeld  v.  Gallagher  (Tex.  Civ.),  24  S.  W.  333, 
holding  evidence  that  plaintiff  put  note  away  and  has  not  since  seen 
it  insufficient  to  prove  loss. 

Where  Divorce  Decree  Purports  to  Settle  Property  Rights  as  be- 
tween parties,  it  cannot  be  attacked  by  intervention  in  collateral 
action. 
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Approved  in  Jordan  v.  Jordan,  4  Tex.  Civ.  565,  23   S.  W.  534, 

arguendo. 

83  Tex.  253-258,  18  8.  W.  568,  PABISA  ▼.  CITT  OF  DALLAS. 

DedicatioiL  of  Streets  and  Alleys  to  a  Public  Use  cannot  afterward 
be  revoked. 

Approved  in  Temple  v.  Sanborn,  41  Tex.  Civ.  70,  91  S.  W.  1097, 
sale  of  lots  with  reference  to  a  plat  showing  strip  reserved  for  rail- 
way purposes  operated  as  covenant  that  strip  shall  be  used  for  such 
purpose. 

83  Tex.  259-268,  18  S.  W.  727,  LINDSAY  v.  FBEEMAK. 

Grantors,  Whose  Deed  Purported  to  Convey  Land  in  Fee  Simple, 
when  title  was  in  fact  in  mother,  are  estopped  to  deny  effect  of  deed 
after  mother's  death. 

Approved  in  Guffey  Petroleum  Co.  ▼.  Hooks,  47  Tex.  Civ.  570,  106 
8.  W.  695,  deed  by  attorney  in  fact,  under  power  which  does  not 
authorize  covenant  of  warranty,  will  pass  after- acquired  title  of  owner 
by  estoppel;  Garrett  v.  McClain,  18  Tex.  Civ.  249,  44  S.  W.  49,  after- 
acquired  title  by  father  inured  by  estoppel  to  benefit  of  his  children 
to  whom  he  conveyed  when  he  held  only  tax  title,  but  purchaser  from 
father  could  only  be  dispossessed  by  repayment;  Randolph  v.  Junker, 
1  Tex.  Civ.  523,  21  S.  W.  553,  Ledbetter  v.  Higbee,  13  Tex.  Civ. 
271,  35  S.  W.  802,  Scates  v.  Fohn  (Tex.  Civ.),  59  S.  W.  838,  839, 
and  Baldwin  ▼.  Root,  90  Tex.  553,  40  S.  W.  6,  after-acquired  title  by 
on«  conveying  with  warranty  passes  to  grantee;  Johnson  v.  Foster 
(Tex.  Civ.),  34  S.  W.  824,  holding  grantor  under  warranty  deed  es- 
topped to  set  up  after-acquired  tax  title;  Burkitt  v.  Twyman  (Tex. 
Civ.),  35  8.  W.  422,  warranty  deed  passes  after-acquired  title;  Wad- 
kins  V.  Watson  (Tex.  Civ.),  21  S.  W.  637,  deed  purporting  to  convey 
full  title  estops  grantor  from  claiming  under  after-acquired  title; 
Bankin  v.  Busby  (Tex.  Civ.),  25  S.  W.  679,  conveyance  of  unlocated 
land  certificate  gives  grantee  equitable  title  to  land  located  there- 
tmder;  Colonial  &  U.  S.  Mtg.  Co.  v.  Thetford,  27  Tex.  Civ.  156,  66 
S.  W.  105,  3  Tex.  Ct.  Bep.  801,  husband's  deed  to  community  home- 
stead operates  as  an  estoppel  to  his  heirs  only  after  death  of  wife; 
Caudle  v.  Williams  (Tex.  Civ.),  51  S.  W.  661,  arguendo.  See  note, 
105  Am.  St.  Rep.  858. 

Distinguished  in  Wadkins  v.  Watson,  86  Tex.  203,  24  S.  W.  388, 
distinguished  as  rule  not  applying  under  facts. 

Luignage  in  Deed  by  WUcli  Orantors  Convey  'Tee  Simple  Estate  *' 
constitutes  recital  importing  assertion  of  ownership  in  fee  simple 
which  they  are  estopped  to  deny. 

Approved  in  Dupree  v.  Frank  (Tex.  Civ.),  39  S.  W.  994,  transfer 
of  headright  interest  in  land  passes  title,  although  no  certificate  has 
been  granted. 

Deed  Purporting  to  Convey  Land  and  Land  Certificates  in  fee  sim- 
ple purports  to  convey  absolute  indefeasible  title,  and  cannot  be 
construed  as  mere  quitclaim. 

Approved  in  Laughlin  v.  Tips,  8  Tex.  Civ.  662,  28  S.  W.  555J,  re- 
affirming rule  under  similarly  worded  deed;  Balch  ▼.  Arnold,  9  Wyo. 
3t),  59  Pac.  43€,  deed  was  intended  to  be  absolute  conveyance,  though 
grantor  had  only  naked  possession  of  part  of  premises;  Stanley  v. 
Hamilton  (Tex.  Civ.),  33  S.  W.  602,  holding  deed  reciting  that  grantor 
did  "bargain,  sell  and  convey/'  and  containing  habendum  clause,  not 
quitclaim. 
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£3  Tex.  268-271,  18  S.  W.  684,  TEXAS  ETC.  RT.  T.  AYBES. 

Declaration  of  PlalntifT  to  Physician  Oontemporaneona  with  pain  or 
suffering  caused  by  injury  are  admissible  as  basis  for  physician's 
opinion  as  to  injury. 

Approved  in  San  Antonio  v.  Porter,  24  Tex.  Civ.  450,  59  S.  W. 
926,  1  Tex.  Ct.  Rep.  258,  reaffirming  rule;  Schillinger  v.  Verona,  88 
Wis.  321,  60  N.  W.  273,  held  error  to  admit  statement  not  im- 
mediately connected  with  accident;  Atchison  etc.  Ry.  v.  Click  (Tex. 
Civ.),  32  S.  W.  227,  admitting  physician's  testimony  as  to  defects 
of  plaintiff's  eyes,  based  on  plaintiff's  statements. 

Distinguished  in  Tyler  etc.  Ry.  v.  Wheeler  (Tex.  Civ.),  41  S.  W. 
518,  rejecting  statements  as  to  pain  made  by  plaintiff  to  physician 
examining  him  for  sole  purpose  of  testifying. 

Evidence  That  Bailway  Company  had  Repaired  Track  at  place  of 
alleged  injury  and  subsequent  thereto  is  not  admissible  as  showing 
negligence  at  time  of  injury. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Arnold,  39  Tex.  Civ.  166,  87 
S.  W.  176,  proof  that  after  accident  at  derailing  switch  railroad 
company  cleared  ground  of  weeds  and  grass  at  point  of  accident, 
inadmissible;  Dallas  v.  Meyers  (Tex.  Civ.),  55  S.  W.  744,  rejecting 
evidence  of  repair  of  sidewalk  after  accident.     . 

Defendant  is  Entitled  to  have  HIb  Defense  affirmatively  stated  by 
court  to  jury. 

Approved  in  San  Antonio  etc.  Ry.  Co.  ▼.  Kiersey,  98  Tex.  596,  86 
S.  W.  746,  in  action  for  damages  caused  by  overflow  from  construc- 
tion of  a  railroad  trestle,  court  erroneously  refused  affirmative  in- 
struction requested  by  defendant;  St.  Louis  etc.  Ry.  Co.  v.  Hall,  98 
Tex.  488,  85  S.  W.  790,  in  action  against  railroad  for  injuries  caused 
by  frightening  of  team  at  crossing,  no  instruction  was  given  show- 
ing view  of  facts  which  would  acquit  defendant  of  liability. 

83  Tex.  271-274,  18  S.  W.  740,  NEWBOLT  ▼.  LANCASTEB. 

Failure  to  Submit  Issue  as  to  Existence  of  Judgment  and  execu- 
tion under  which  plaintiff  claimed  is  reversible  error;  finding  omit- 
ting such  issue  cannot  support  judgment  for  plaintiff. 

Approved  in  Ward  v.  Gradin,  15  N.  D.  656,  109  N.'  W.  60,  Silliman 
V.  Gano,  90  Tex.  645,  646,  39  S.  W.  561,  562,  Mitchell  v.  Western 
Union  Tel.  Co.,  12  Tex.  Civ.  282,  33  S.  W.  1020,  and  Kilgore  V.  Moore, 
14  Tex.  Civ.  23,  36  S.  W.  318,  all  reaffirming  rule;  Bruner  v.  Bruner 
(Tex.  Civ.),  43  S.  W.  796,  in  divorce  case  submitted  on  special  issues, 
questions  of  residence  and  marriage  of  parties  must  be  submitted 
to  jury;  Tripis  v.  Rosborough  (Tex.  Civ.),  23  S.  W.  232,  Maxwell 
V.  First  Nat.  Bank  (Tex.  Civ.),  23  S.  W.  342,  both  reversing  judg- 
ment based  on  special  verdict  where  material  issue  was  not  sub- 
mitted to  jury;  Thomas  v.  Salmons  (Tex.  Civ.),  39  S.  W.  1094,  in  case 
submitted  on  special  issues  it  is  error  to  assume  uncontroverted 
material  fact;  Merzbacher  v.  State  (Tex.  Civ.),  36  S.  W.  309,  uphold- 
ing practice  of  submitting  case  on  special  issues. 

83   Tex.    274-276,   18   8.   W.   573,   GANNON  T.   NORTHWESTERN 
NAT.  BANE. 
Note  Negotiable  in  Form  is  not  Within  Rnle  as  to  Lis  Pendens; 

accordingly,  suit  to  foreclose  lien  for  purchase  money,  for  which  note 
was  given,  does  not  charge  purchaser  with  notice. 

Approved  in  Buchanan  v.  Wren,  10  Tex.  Civ.  567,  570,  30  S.  W. 
1080,  1082,  reaffirming  rule;  Farmers'  etc.  Nat.  Bk.  v.  Waco  etc.  By. 
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.),  36  S.  W.   13S,  lis  peadenB   does  not  apply  ta  bona 
of  negotiable  bonda;  Adoue  v.  Tankenley  (Tex.  Civ.), 
lefense  of  failure  of  consideration  is  unavailabts  against 
baser  of  note. 
a«nt  of  Oonalderatlon  In  Not«  does  not  pnt  holder  upon 

a  Altgelt  T.  D.  Sullivan  t  Co.  (Tex.  Civ.),  79  S.  W. 
rule  where  notes  taken  to  secure  a  debt  were  given 
nt  of  a  brick  machine  which  was  utterly  worthless. 

B2,  IS  S.  W.  572,  FLANDEBS  v.  WOOD. 
Wblch  Arcbitecta,  Wbo  hod  Snbmltted  Flatu  for  public 
e  not  to  further  advocate  their  respective  plans  and  to 
iatios,  is  not  illegal  as  against  public  policy. 
1  DaUy  v.  Hollis,  27  Tex.  Civ.  573,  66  S.  W.  587,  agree- 
L  two  competing  contractors  as  to  amount  each  shall 
standing  that  successful  bidder  shall  share  profits  with 
gainst  public  policy. 

16,  18  S.  W.  676,  GASTON  v.  WBIGHT. 
elemental  Petition  In  TrespasB  to   Try  Title  contains 
legations  as  to  title  held  by  mother  under  whom  i>lain- 
cts  alleged  in  answer  should  be  constrned  with  it  in  aid 
:auae  of  action. 

1  Bed  Biver  Nat.  Bank  v.  De  Berry,  47  Tex.  Civ.  100, 
10,  defendant  expressly  pleading  statult  made  it  avail- 
tiffs;  Haggart  v.  Ellis  {Tex.  Civ.),  2B  S.  W.  407,  whers 
iB  cash  for  services  and  defendant  alleges  agreement  to 
rmer  can  show  insuOicient  value  of  land;  Missouri  etc. 
I  (Tex.  Civ,),  40  S.  W.  24,  arguendo. 
>d  by  One  Party  Need  not  bo  Pleaded  by  the  other. 
1  Maryland  Casualty  Co.  v.  Hudgins,  97  Tex.  128,  104 
857,  76  S.  W.  747,  applying  rule  to  action  on  accident 
cy,  where  allegations  of  petition  together  with  answer 
cnse  relied  on. 

10,  18  S.  W.  741,  TEXAS  ETC.  ET.  t.  HUrPMAlT. 
:   was  Instituted  Against  Becelvei   Within   One  Tear 
ind  then  within  one  year  after  restoration  of  road  uas 
Bt  company,  actipD  against  company  was  not  barred  by 

a  Missouri  etc.  By.  v.  Graham,  12  Tes.  Civ.  5!<,  33  S. 
national  etc.  By.  v.  Cork,  18  Tex.  Civ.  390,  41  S.  W. 
firming  rule;  International  etc.  By.  v,  McCuIloch  (Tex. 
7.  1102,  service  on  receiver  stops  running  of  limitation 
net  railroad.  See  note,  31  Am.  St.  Bep,  374. 
id  in  Archambeau  v.  New  York  etc.  E.  E.,  170  Mass. 
435,  action  of  tort  for  personal  injuries  cannot  be  mniu- 

new  company  after  receivers  have  turned  over  property, 
impuiy  Is  Bonud  Only  to  Use  Beasonabla  Diligence  in 
e  machinery  for  employees. 

a  Galveston  etc.  By.  v.  Crawford,  9  Tex.  Civ.  252,  29 
lint  ana  v.  Consolidated  Kansas  City  etc.  Befining  Co., 
151,  37  S.  W.  371,  both  reaffirming  rule;  Teias  etc.  By. 

Tex.  Civ.  313,  28  S.  W.  390,  company  is  only  bound  to 
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use  reasonable  diligence  in  keeping  its  premises  in  repair;  Galveston 
etc.  By.  V.  Goodwin  (Tex.  Civ.),  26  S.  W.  1007,  railroad  must  use 
ordinary  care  in  furnishing  safe  roadbed;  Missouri  etc.  By.  v.  Kirk- 
land,  11  Tex.  Civ.  534,  32  S.  W.  591,  applying  rule  as  to  approaches 
to  cars;  Houston  etc.  By.  v.  Kelley,  13  Tex.  Civ.  14,  34  S.  W.  815, 
railroad  must  furnish  safe  cars.    See  note,  98  Am.  St.  Bep.  292. 

Charge  Should  not  Limit  Amount  of  Recovery  by  Amount  demanded, 
in  charging  jury,  but  where  evidence  and  verdict  show  no  prejudice, 
error  is  harmless. 

Beaffirmed  in  Texas  etc.  By.  v.  Carr  (Tex.  Civ.),  42  S.  W.  127, 
and  Missouri  etc.  By.  v.  Bishop  (Tex.  Civ.),  34  S.  W.  323.  Approved 
in  Western  Union  Tel.  Co.  v.  Hamilton,  36  Tex.  Civ.  3t)4,  81  S.  W. 
1054,  applying  rule  in  action  for  damages  for  failure  to  deliver  tele- 
gram where  court  charged  jury  should  allow  damages  sufficient  to 
compensate  for  mental  suffering  but  not  to  exceed  amount  sued  for. 

83  Tex.  291-295,  18  S.  W.  726,  DALLAS  v.  LOONIE. 

Statute  Granting  Mechanics'  Liens  Against  *'A11  Buildings"  will 
not  include  public  buildings,  unless  they  are,  by  express  terms, 
within  its  operation. 

Beaffirmed  in  Weekes  v.  Sunset  Brick  Co.,  22  Tex.  Civ.  563,  56 
S.  W.  246,  and  Herring-Hall  etc.  Co.  v.  Kroeger,  23  Tex.  Civ.  674, 
57  S.  W.  980,  981.     See  note,  35  L.  B.  A.  142. 

83  Tex.  295-302,  18  S.  W.  731,  GABVIN  ▼.  HALL. 

Judgment  may  be  Transferred  by  Parol,  but  it  must  be  enforced 
in  name  of  original  plaintiff. 

Beaffirmed  in  Bludworth  v.  Poole,  21  Tex.  Civ.  555,  53  S.  W.  719. 
See  note,  78  Am.  St.  Bep.  47. 

Where  Pleadings  Make  Direct  Attack  upon  Exemption  and  sale, 
and  facts  showing  irregularity  and  fraud  are  sufficiently  alleged,  evi- 
dence attacking  execution  and  sale  is  admissible,  and  holding  as  to 
time  when  first  execution  issued  is  unnecessary. 

Approved  in  Willis  v.  Pinkard,  21  Tex.  Civ.  427,  62  S.  W.  628,  re- 
fusing to  consider  irregularities  in  execution  where  not  properly  al- 
leged. 

Although  Plaintiffs  in  Special  Prayer  may  have  Mistaken  relief  to 
which  they  are  entitled  in  response  to  prayer  for  general  relief,  they 
may  be  awarded  relief  according  to  pleadings  and  evidence. 

Approved  in  Coleman  v.  First  Nat.  Bank,  17  Tex.  Civ.  137,  43 
S.  W.  940,  giving  such  relief  as  evidence  required. 

Suit  Brought  Within  Four  Tears  to  Avoid  Sheriff's  Sale  for  fraud 
is  not  open  to  plea  of  stale  demand. 

Beaffirmed  in  Galbraith  v.  Howard,  11  Tex.  Civ.  244,  32  S.  W.  809. 

83  Tex.  302-309,  18  S.  W.  652,  DEMOCRAT  PUB.  CO.  v.  JONES. 

To  Constitute  Libel,  Language  Need  not  Charge  Crime  in  expres-s 
terms;  charge  may  be  made  by  insinuation,  and  if  language  is  calcu- 
lated to  induce  belief  that  person  of  whom  it  is  written  is  guilty  of 
crime,  it  is  actionable. 

Approved  in  Patterson  v.  Frazer  (Tex.  Civ.),  79  S.  W.  1082,  apply- 
ing rule  where  one,  on  being  accused  of  using  certain  language  im- 
puting want  of  chastity,  used  language  which,  taken  in  connection 
with  the  language  he  was  first  accused  of,  was  actionable;  Schulze 
V.  Jalonick  (Tex.  Civ.),  29  S.  W.  191,  awarding  damages  for  state- 
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building  was  •  "blind  tiger,"  roeamng  unlicensed 
leppard  (Tei.  Civ.),  40  8.  W,  62,  bolding  publi- 
F  obtained  note  under  false  pietenBCB  libelous; 
jre  (Tei.  Civ.),  42  3.  W,  612.  holding  communi- 
l|h  not  naming  person,  and  not  eipreeslj  charging 
b   (Tex.  Civ.),  40  S.  W.  857,  publication  stating 

another  atat«  ia  libeloni.     Bee  note,  116  Am.  St. 

ition  m&7  Im  Lltoi)tll7  Trne,  jet,  if  senae  of 
Jute  crime,  it  will  be  deemed  libelous. 
ip  V.  Campbell,  14  Tex.  Civ.  203,  209,  36  3.  W. 
1  that  plaintiff  has  Beveral  times  been  indicted 
tbiing-honse  is  libelous  per  se.  See  notes,  31  Am. 
St.  Hep.  874;  104  Am.  St.  Eep.  140. 
1  Defandant  b;  Reputable  Penons,  and  believed 
true,  may  be  pleaded  in  mitigation,  but  not  in 

it.  Bep.  78. 

I.  W.  683,  OULF  ETC.  BT.  T.  SUTCHEB. 
Duff's  Attorney  In  Suit    for  Damages  for  injury 
order  of  eonrt  in  compelling  wife  to  submit  to 
],  court  making  no  attempt  to  suppress  language. 
al. 

tern  Union  Tel.  Co.  v.  Perry,  95  Tex.  648,  69  S. 
tion  has  been  properly  reserved  to  language  used 
•Bsiog  jury,  court  of  civil  appeals  has  authority 

trial  court  in  reference  thereto;  Dillingbam  v. 
'7,  27  S.  W.  1077,  reversing  judgment  where  im- 

counsel  permitted  by  court;  Prnther  v.  Mc- 
I,  26  S.  W.  858,  reversing  for  prejudicial  state- 
facts  not  in  evidence;  Hanna  v.  Oulf  etc.  Ky.,  27 
W.  4B5,  3  Tex.  Ct.  Rep.  479,  reversing  judgment 
need  by  improper  remarks  of  counsel. 
Ft.  Worth  etc.  Ry.  Co.  v.  Walker,  48  Tex.  Civ. 
ounsel  commenting  upon  indorsement  on  envelope 
operly   ndmitted    in   evidenee,   is   not   ground   for 

ind  to  have  Its  Depot  Platforms  absolutely  safe, 
le  highest  degree  of  care  to  have  them  reasonably 

iton  etc.  Ey.  v.  Dotson,  IS  Tex.  Civ,  80.  38  8,  W. 
e;  Missouri  etc.  By.  Co.  v.  Wolf,  40  Tex.  Civ. 
■assenger  alighting  from  railway  coach  is  entitled 
t  of  carrier;  Chicago  etc.  Ky.  Co.  v.  Barrett,  35 
,  W,  661,  applying  rule  in  action  for  injuries  re- 
over  skids  and  trucks  Iving  on  platform  ,of  depot 
dland  R.   R.   v.  Brown  '(Tei.   Civ.),  58   3.   W.  46, 

lid  use.     See  note,  20  L.  R.  A.  523. 
<Tder  for  Pliyslcal  Examination  of  Injured  Party 
jTced  without  consent  of  the  party, 
tc.  R.  R    Co.  v.  Cluck,  97  Tex.  177,  104  Am.  St. 
404,  64   L.  R.  A.  494,  denying  authority  of  dis- 
el  plaintiff  to  submit  to   examinatioDj   Galveston 
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etc.  Ry.  Co.  v.  Sherwood  (Tex.  Civ.),  67  S.  W.  777,  court  has  no 
power  in  personal  injury  case  to  appoint  surgical  experts  and  order 
examination  for  purpose  of  obtaining  evidence. 

83  Tex.  317-322,  18  8.  W.  577,  STANFIEU)  ▼.  STATE. 

Act  of  April  6^  1889,  Providing  That  Coiinty  OommiBsioners'  Conrt 
might  abolish  office  of  superintendent  of  public  instruction,  is  not 
unconstitutional  as  delegation  of  legislative  functions. 

Approved  in  Stanfield  v.  Bexar  Co.  (Tex.  Civ.),  28  S.  W.  115, 
superintendent  is  not  entitled  to  salary  after  abolition  of  his  office. 

Legislature  may  Oonfer  on  Municipal  Organizations  certain  powers 
of  local  regulation. 

Approved  in  Sweeney  v.  Webb,  33  Tex.  Civ.  332,  76  S.  W.  770, 
portion  of  local  option  law,  if  illegal,  does  not  affect  balance  of 
statute. 

83  Tex.  322-325,  18  S.  W.  508,  DUNCAN  ▼.  BIOKFOBD. 

Land  Acquired  by  a  Husband  During  Marriage  is  Prima  Facie  com- 
munity property. 

See  notes,  162  Am.  St.  Rep.  116;  96  Am.  St.  Rep.  923. 

83  Tex.  325-328,  29  Am.  St.  Bepw  648,  18  8.  W.  594,  JOHNSON  ▼. 
ABMSTBONQ. 

Where  Contract  to  Furnish  Plans  for  Building  shows  that  building 
was  for  public  and  not  private  purposes,  principal  for  whom  agent 
acted  in  making  it  is  sufficiently  disclosed  to  put  other  party  on  in- 
quiry. 

See  note,  33  Am.  St.  Rep.  618. 

83  Tex.  328-332,  18  S.  W.  595,  WALLACE  ▼.  BEBBY. 
Where  Defense  Alleges  That  Deed  Sued  upon  is  in  Fact  Mortgage, 

it  is  error  to  charge  that  such  allegation  carries  burden  of  proving 
it  clearly  and  satisfactorily  to  minds  of  jury;  law  does  not  require 
such  degree  of  proof. 

Approved  in  American  Land  etc.  Co.  v.  Pace,  23  Tex.  Civ.  248,  56 
S.  W.  391,  mistake  in  deed  need  not  be  established  beyond  reason- 
able doubt,  but  only  that  evidence  should  be  reasonably  satisfactory 
to  jury;  Pace  v.  American  etc.  Mortgage  Co.,  17  Tex.  Civ.  510,  43 
S.  W.  36,  issue  need  only  be  proven  beyond  reasonable  doubt;  Ruther- 
ford V.  Basham  (Tex.  Civ.),  38  S.  W.  382,  instruction  that  defense 
of  alteration  of  contract  must  be  established  by  ''clear  and  satis- 
factory" evidence  is  erroneous;  Cantine  v.  Dennis  (Tex.  Civ.),  37 
S.  W.  187,  Feist  v.  Boothe  (Tex.  Civ.),  27  S.  W.  34,  both  holding 
instruction  that  plaintiff  must  prove  his  case  to  satisfaction  of  jury, 
is  erroneous;  Hirsch  v.  Jones  (Tex.  Civ.),  42  S.  W.  606,  grantee 
cannot  complain  of  instruction  that  grantor  attacking  deed  must 
clearly  show  misunderstanding;  Thompson  v.  Wilson,  24  Tex.  Civ. 
668,  60  S.  W.  355,  1  Tex.  Ct.  Rep.  465,  charge  upon  presumption 
arising  is  charge  upon  weight  of  evidence. 

Admission  by  Defendant  in  Trespass  to  Try  Title,  as  to  common 
source  of  title,  does  not  relieve  plaintiff  of  burden  of  connecting 
himself  therewith. 

'  Approved  in  Halley  v.  Fontaine  (Tex.  Civ.),  33  S.  W.  263,  plain- 
tiff cannot  recover  against  defendant  in  trespass,  without  evidence 
that  each  claims  the  same  land. 
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I  hy  Qrvitoi  Under  DMd  A^solnto  la  Foim,  made  long 
■ttei  cieention  of  deed,  are  not  admiaaible  to  prove  tb&t  couveyaDce 
m  mortgage. 

Approved  in  Parlin  v.  Yawter,  39  Tex.  Civ.  522,  88  8,  W,  408, 
is  tuit  to  Bet  aside  eonveyance  ae  fraudulent,  depositions  taken  in 
1  former  action  properly  excluded  as  hearsay;  McKnight  v.  Reed, 
M  Tei.  Civ,  205,  71  8.  W.  318,  where  grandfather  executed  deeda 
itiMlute  in  form,  evidence  that  they  were  intended  as  advancements, 
iudmissible ;  Downey  v.  Taylor  (Tex.  Civ.),  48  8.  W,  542,  rejecting 
[uirtj'B  Belf-aerviog  statementB  made  in  absence  of  other  part;;  dia- 
Hnting  opinion,  Tracy  v.  Egglegton,  lOS  Fed.  332,  majority  holding 
ni]«  not  applicable  in  a  boundary  case.  See  notes,  42  Am.  St.  Bep. 
!IS;  19  L.  E.  A.  752. 

DiiliDguisbed  in  Tracy  v.  EggleetoD,  108  Fed.  333,  holding  rule  not 
tppUeable  in  bonndary  case. 

tS  Tex.  333-336,  18  S.  W.  697,  CHASE  V.  VEAH 
Finding  of  Oonrt  Baaed  upon  OonfllcUug  Evidence  will  not  be  dia- 

tarbed  on  appeal. 

Approved  in  Ontf  etc.  By.  Co.  t.  MaDgham,  29  Tex.  Civ.  48T,  69  S. 
W.  81,  Galveston  v.  Devlin,  84  Tei.  328,  19  8.  W.  398,  Texas  etc.  Coal 
Co.  V.  Lawaon,  10  Tex.  Civ.  504,  31  8.  W.  850,  Merchants'  Nat.  Bank 
T.  McAnnlty  (Tex.  Civ.),  31  8.  W.  1096,  Johnson  v.  Daniel,  25  Tex. 
Civ.  590,  63  8.  W.  1034,  and  Mutual  etc.  Ins.  Co.  v.  Hayward,  88 
T*i.  327,  31  8.  W.  512,  all  following  rule;  Dallas  etc.  Ey.  v.  Kin- 
Bird  (Tex.),  18  8.  W.  1066,  sustaining  verdict  though  contrary  to 
preponderance  of  testimony;  Blum  v.  Watson  (Tex.),  19  S.  W.  358, 
■ustaiDiug  court's  findings  rendered  in  conflicting  evidence. 

Agreement  by  Itand  Agent  to  Bhue  OommiBslons  with  purctiaser 
cannot  injure  principal  or  deprive  agent  of  right  to  commissions. 

Reiffinned  in  Armstrong  v.  O'Brien,  83  Tex.  649,  19  8.  W.  274. 
Approved  in  Darrow  Inveatment  Co.  v.  Breyman,  32  Wash.  235,  73 
Fac,  163,  applying  rule  where  owner  knew  of  broker's  agency  for  both 
parties.    See  note,  45  L.  E.  A.  40. 

83  Tex.  335-338,   29  Am.   St.  Bep.   650,  18  S.  W.   614,   BBOOKS  T. 
LEWia 
I!iecatlan  Sal«  of  Encnmbered  Property  Passes  Only  Equity  of 

itdemption. 

See  Dote,  33  Am.     St.  Bep.  386. 

In  Suit  by  Forchawr  of  Encnmbered  Property,  at  execution  sale 
agaiDst  sheriff  for  converaion  is  refusing  to  deliver  property,  measure 
of  damages  is  exceas  of  its  value  over  lien,  witb  intereet. 

Approved  in  Towell  v.  Smith  (Tex.  Civ.),  55  8.  W.  1S8,  execution 
pnichaaei  refusing  to  take  property  is  not  liable  where  it  is  mort- 
E^Zti  for  more  than  its  value. 

I^haaei  of  Eocnmbered  Property  Acquires  Only  Btglit  to  pay 
prior  lien  and  hold  the  property. 

Approved  in  Sanger  v.  Jesse  French  Piano  etc.  Co.  (Tex.  Civ.), 
75  3.  W.  40,  bona  fide  purchaser  of  piano  at  foreclosure  sale  with- 
out notice  that  mortgagor  had  no  title,  is  entitled  to  protection. 

B3  T«.  339-345,  18  8.  W.  587,  BAflSETT  t.  MAETDT. 
Ccrtiinty  of  pescriptlon  la  Necees&ry  to  give  color  of  title, 
i^e  i-at,  bS  Am.  St.  Eep.  709. 


63  Tex.  345-370       NOTES  ON  TEXAS  BEPOETS.  3(8 

UiBducriptlon  In  Deed  DqIt  B«coTded  uid  KonpOTm^nt  of  Ui«i 

OD  land  will  not  mpport  limitationB. 

Approved  in  Msrg  t.  Moms,  48  Tex.  Civ,  233,  106  8.  W.  434,  when 
conveyance  doe*  not  b^  description  it  gives  cover  laud  in  controveTsy, 
and  partj  baa  not  paid  taxes  tbeteon  for  period  aeeeeauj,  it  euinoi 
be  made  basis  of  limitations. 

83  Tex.  345-361,  IS  S.  W.  816,  H&BDIE  v.  WSIOHT. 
Want  of  Consideration  caimot  be  Urged  Againat  B<ki»  Fida  pnr- 

chaeer  of  note  for  value  before  matarity. 

Approved  in  Woraham  v.  State,  58  Tex.  Cr.  25fl,  130  S.  W.  441, 
deliveiy  of  negotiable  instTiiment  is  not  essential  to  its  validity  in 
bands  of  innocent  bolder  for  valus;  Adone  v.  Tankersley  (Tex.  Civ.), 
2S  S.  W.  347,  failure  of  coo  si  deration,  by  foreclosure,  cannot  affect 
indorsee  of  note  ^ven  for  rent;  Wright  v.  Hardie  (Tex.  CiT.),  30 
S.  W.  6T5,  676,  referring  to  former  appeal;  Mulberger  v.  Morgan 
(Tex.  Civ.),  34  S.  W.  150,  makers  of  note  cannot  plead  nondelivery 
and  failure  of  coDsideration  againat  bona  fide  holder. 

Wbera  ETldenca  as  to  Whether  Notes  were  Delivered  u  collateral 
is  conflicting,  it  is  error  to  withdraw  iaeue  from  jury. 

Bee  note,  32  Am.  St.  Rep.  717. 

MiseellaneouB.— Cited  in  Wright  v.  Hardie  A  Co.,  S8  Tex.  65S,  32 
S.  W.  887,  another  phase  of  same  case. 

83  Tax.  361-354,  18  S.  W.  437,  AUSTIN  ▼.  OAMEBON. 
Uere  Omlssloii  to  Do  an  Act  Which  la  Within  DetandanVa  Dd^, 

from  which  injury  results,  is  not  "trespass"  within  exception  in 
article  1198,  Revised  Statutes,  regarding  venue. 

Approved  in  Stewart  v.  Nichols,  36  Tex.  Civ.  355,  83  8.  W.  340, 
persons  engaged  in  moving  house  not  guilty  of  trespass,  so  as  to 
entitle  one  injured  while  watching  the  work  to  bring  suit  in  county 
where  injury  occurred;  Eotau  v.  Maedgen,  24  Tex.  Civ.  559,  59  8. 
W.  586,  1  Tex.  Ct.  Hep.  189,  one  who  participates  in  conspiracy  to 
defraud  another  of  hie  property  is  guilty  of  trespass. 

Distinguished  in  Wettermark  v.  Campbell,  93  Tex.  523,  56  9.  W. 
333,  rule  not  applicable  under  facts. 

S3  Tex.  355-370,  18  S.  W.  734,  BALLARD  t.  OABMIOHAEL. 
Plaintiff  may,  at  Any  Tirae  Before  Trial,  Abaikdoa  Old  and  Set  Up 

by  amendment  new  cause  of  action. 

Reaffirmed  in  Stevens  v.  Slcj.hens  (Tex,  Civ.),  48  8.  W.  881;  Sins- 
heimer  v.  Kahn,  fl  Tex.  Civ.  149,  24  S.  W.  535. 

WUere  Plaintiff  by  Amendment  Sets  Up  New  Oaose  of  Action,  cause 
proceeds  as  hew  suit,  except  that  plaintiff  is  liable  for  accrued  costs 
and  defendants  already  in  court  need  not  be  served. 

Reaffirmed  in  McKee  v.  Ellis  (Tex.  Civ.),  83  8.  W.  882,  Schmidt  v. 
Huff,  7  Tex.  Civ.  597,  28  3.  W.  1055,  and  Sinsheimer  v.  Kahn,  Q  Tex. 
Civ.  148,  24  3.  W.  535. 

Plaintiff  cannot  Becover,  In  Trespass  to  Try  Title,  upon  title  ac- 
quired after  ioatitutlon  of  suit,  but  such  title  may  be  set  up  by 
amendment. 

Approved  in  Rogers  v.  Southern  Pine  Lumber  Co.,  21  Tex.  Civ. 
57,  51  S.  W.  31,  plsintiff  cannot  recover  on  after -acquired  title  without 
specially  pleading  it. 
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Receipt  in  Foil  for  Price  of  Warrants  Becitlng  Transfer  of  such  war- 
nnts,  and  dated  1850,  is  admissible,  without  proof,  as  evidence  of 
transfer  of  ancestor's  headrigbt  certificates. 

Approved  in  Carmichael  v.  Ballard  (Tex.  Civ.),  31  S.  W.  80,  sub- 
Beqnent  appeal  in  same  case;  Holt  v.  Maverick,  5  Tex.  Civ.  653,  23  S. 
W.  752,  admitting  canceled  indorsement  of  surveyor  on  copy  of  land 
certificate  after  thirty  years.     See  note,  35  L.  R.  A.  341. 

Under  Act  of  Apirll  30»  1846,  Wife  Oonld  Transfer  separate  personal 
property  other  than  slaves  by  parol;  unlocated  land  certificates  may 
be  so  transferred. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Harle,  101  Tex.  187,  105  S.  W. 
1112,  married  woman  purchasing  railroad,  title  thereto  being  taken  by 
another,  acting  as  her  trustee,  may  join  with  her  husband  in  exchang- 
ing ber  equitable  title  for  stock  of  corporation  organized  to  take  posi- 
tion her  trustee  held;  Ward  v.  Cameron,  97  Tex.  473,  80  S.  W.  71,  de- 
livery of  land  certificates  under  a  written  contract  showing  considera- 
tion, but  containing  no  words  of  conveyance,  passed  title;  City  of  San 
Antonio  v.  Grandjean,  91  Tex.  435,  41  S.  W.  479,  holding  wife  bound 
by  acceptance  of  compensation  tendered  her  for  her  separate  property, 
though  condemnation  was  upon  proceedings  against  husband  alone; 
Barrett  v.  Spence,  28  Tex.  Civ.  346,  67  S.  W.  923,  transfer  of  certificate 
evidenced  by  written  indorsement  of  transfer;  Word  v.  Kennon  (Tex. 
Civ.),  75  S.  W.  366,  upholding  validity  of  verbal  agreement  by  married 
woman  and  husband  that  wife's  separate  property  should  be  security 
for  community  debts;  Shields  v.  Ord  (Tex.  Civ.),  51  S.  W.  300,  uphold- 
ing wife's  sale  of  separate  property;  Arnold  v.  Attaway  (Tex.  Civ.), 
35  S.  W.  483,  upholding  wife's  conveyance  of  land  certificates  without 
acknowledgment;  Thompson  v.  Wilson,  24  Tex.  Civ.  668,  60  S.  W. 
355,  1  Tex.  Ct.  Rep.  465,  no  formal  conveyance  is  required  where  per- 
sonal property  is  involved. 

Act  of  April  30,  1846,  Did  not  Declare  That  Oonveyance  of  wife's 
separate  property  must  be  in  writing,  but  that  if  in  writing,  such  writ- 
ing must  be  accompanied  by  certificate  of  privy  acknowledgment. 

Approved  in  McDaniel  v.  Garrett,  11  Tex.  Civ.  58,  31  S.  W.  721, 
reaffirming  rule;  Martin  v.  McAllister  (Tex.  Civ.),  61  S.  W.  523,  2  Tex. 
^-  Bep.  119,  mere  acquiescence  of  wife  in  husband's  taking  her  sep- 
arate property  does  not  transfer  title.* 

Defendant  in  Trespass  to  Try  Title  cannot  Set  Up  in  Defense  an 
outstanding  equitable  claim  to  which  be  shows  no  right. 

Approved  in  West  v.  Keeton,  17  Tex.  Civ.  142,  42  S.  W.  1036,  re- 
affirming rule;  Wade  v.  Boyd,  24  Tex.  Civ.  493,  60  S.  W.  361,  burden 
of  showing  outstanding  title  is  upon  defendant  where  both  claim  from 
eommon  source. 

Distinguished  in  Western  Union  Beef  Co.  v.  Thurman,  70  Fed.  963, 
being  a  case  to  determine  whether  possession  was  continuous  and  ad- 
verse. 

Defendant  Who  is  Trespasser  When  Suit  is  Brought  may  Buy  Up 
outstanding  title,  and  set  it  up  as  defense  or  as  basis  for  affirmative 
relief. 

Approved  in  Martin  v.  Harris  (Tex.  Civ.),  26  8.  W.  92,  holding 
claim  to  locative  interest  of  another  established  by  proof  of  its  prior 
recognition. 

In  Absence  of  Evidence  to  Contrary,  It  will  be  Presumed  that  deed 
rigned  by  vice-president  of  corporation  and  sealed  by  corporate  seal  is 
corporation's  deed,  and  that  officer  was  authorized  to  act. 

4  Tex.  Notes— 24 
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Approved  in  Gerhard  Hardware  Co.  v.  Teiaa  Cotton-Preaa  Co.  (Tex. 
Civ.),  26  S.  W.  168,  holding  answer  by  corporation  signed  and  verified 
bj  vice-president  Bufflcient;  Ellison  v.  Brenatratar,  153  Ind.  US,  51 
N.  E.  434,  conflrming  deed  made  bj  Vice-president  of  corporation.  See 
Dote,  108  Am.  St.  Hep.  574. 

Hnsbatul  and  Wlfo  umBt  Join  In  OonveyancB  of  wife's  separate  real 
eatate. 

Approved  in  Dority  v.  Doritj,  96  Tex.  221,  71  S.  W.  932,  953,  60 
L.  B.  A.  941,  haaband  not  antborized  to  lease  wife's  rea)  eatate  for 
longer  term  than  one  year  without  her  signature. 

83  T«x.  380-386,  18  8.  W.  750,  WABKEN  v.  ntEDEBIOHa 

Smnema  Oonit  will  Take  Judicial  Notice  of  Its  Own  Action  in 
former  appeal,  and  mandate  need  not  be  set  out  in  transcript  on  aeeood 
appeal. 

Beafflrmed  in  Wood  v.  Cahill,  21  Tex.  Civ.  44,  50  S.  W.  1074. 

Uerel7  Entering  upon  Idnd  With  Ezpreu  Intention  of  Holdin|C  it 
until  owner  puts  it  on  market  is  not  entry  under  claim  of  right. 

Approved  in  Eintze  v.  Krabbenschmidt  (Tex.  Civ.),  44  S.  W.  39, 
tenant's  poasession  does  not  become  adverse  without  some  open,  hostile 
act. 

Declarations  by  Parties  In  FoBS«ssion  Explaining  Natnie  of  posses- 
sion are  admissible  to  show  that  poaaession  was  not  adverse;  admis- 
aiona  after  title  has  been  perfected  by  limitation  are  of  less  weight. 

Approved  in  Hunter  v.  Malone,  49  Tex.  Civ.  123,  lOS  S.  W.  713, 
where  defendant  pleaded  limitations,  fact  that  lend  in  dispute  was 
not  part  of  tract  according  to  survey,  and  it  was  not  assessed  or  taxes 
paid  by  them,  weakened  claim  of  adverse  possession;  McDonald  v.  Mc- 
Crabb,  47  Tex.  Civ.  207,  105  8.  W.  242,  where  one  in  poaaession  of 
land  on  disputed  boundary  joins  with  adverae  claimant  to  have  survey 
corrected,  sucli  act  does  not  support  adverse  claim  beyond  true  line; 
Eldridge  v.  Pariah,  6  Tex.  Civ.  37,  25  S.  W.  49,  admitting  agreement 
to  vacate,  to  show  claim  not  adverse;  Daugherty  v.  New  York  etc. 
Land  Co.  (Tex.  Civ.),  61  S.  W.  949,  2  Tex.  Ct.  Rep.  208,  admitting 
testimony  of  claimant  to  show  nature  of  possession. 

Oonrt  lias  No  Authority  to  Bander  Judgmmt  upon  issue  not  made  by' 
the  pleadings. 

Approved  in  Smithers  v.  Smith,  35  Tsz.  611,  80  8.  W.  647,  whera 
location  of  land  on  ground  was  not  made  an  issne  in  pleadings,  judg- 
ment describing  land  was  erroneous. 

83  Tex.  386-3B9,  18  B.  W.  805,  EMEB80K  ▼.  MIIJ^. 

In  Civil  Case  It  la  Error  to  Charge  That  Party  Having  Burden  of 
proof  must  prove  case  to  satiafaction  of  jury. 

Approved  iu  Missouri  etc.  Ey.  v.  Kemp  {Tex.  Civ.),  30  S,  W.  IIIB, 
and  Short  v.  Kelly  (Tex.  Civ.),  62  S.  W,  945,  2  Tex.  Ct.  Rep.  582,  both 
reaffirming  rule;  Gulf  etc.  By.  Co.  v.  Condra,  36  Tex.  Civ.  557,  82  S. 
W.  529,  charge  erroneous  on  issue  as  to  contributory  negligence  in  ac- 
tion for  injuries;  Gulf  etc.  Ey.  v.  Johnson,  91  Tex.  572,  44  8.  W.  1068, 
and  Taylor  etc.  By.  v.  Warner,  88  Tex.  647,  32  8.  W.  870,  erroneous 
charge  is  presumed  to  operate  to  injury  of  party  against  whom  given; 
Reynolds  v.  Weinman  (Tei.  Civ.),  23  8.  W.  33,  applying  rule  in  suit  to 
vacate  fraudulent  sale;  Finks  v.  Cox  (Tex.  Civ.),  30  8.  W.  513,  apply- 
ing mle  in  action  to  settle  boundary  line;  San  Antonio  etc.  Ey.  v. 
Weigers,  22  Tex.  Civ.  346,  54  8.  W.  911,  reversing  judgment  where  jury 
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ODB   initmetion;   Bora  ▼.  TezaB   etc.   Bj.    (Tei. 

In  ConfeaHon  uid  ATOidutce  In  Suit  on  note  bu 
ita  BO  alleged, 
ifson  V.  Todd,  6  Tex.  Civ.  135,  24  S.  W.  684. 

W.  811,  MASON  T.  BODOEBS. 
d  not  b*  Stutain»d  under  imperfect  statemerit  of 
ir  reversal. 

>m  V.  Neitl,  101  Tei.  43,  104  8.  W.  1040.  court  of 
it  eertifj'  cause  nbeo  its  decision  eonflicCa  with 
T  conrt  of  civil  appeals;  Newnom  v.  Williamson, 
,  103  8.  W.  860,  661,  holding  that  although  doc- 
nt  np  on  appeal  cannot  be  conaideTed  as  part  of 
le  so,  stenograpber'B  transcript,  id  so  far  as  it 
nj,  maj  be  considered  as  statement  of  facts. 
>d  to  lint  not  Copied  in  statement  of  facta  cannot 

en  V.  Davis  (Tex.  Civ.),  71  8.  W.  48,  reversing 
a  bond,  where  statement  failed  to  show  cop;  of 

}.  W.  746,  WILKINSON  ▼.  JOHNSON. 

)ntr»ct  Provides  for   "Ezbaa,"   such   extras   are 

aiu  eontraet,  and  limitstion  against  suit  therefor 

D tract  IB  executed. 

s  V.  8tephens,  132  Mo.  553,  34  S.  W.  563,  separate 

Iding  oral   waiver  of  statute   estops  party  from 

(.  W.  768,  POREKAN  t.  BTJBNBTTE. 

lolvent  In  Trust  to  sell  for  Benefit  of  creditors 

no  defeasance,  espresa  or  implied,  is  aasignineat 

fat.  Bank  v.  Merchanta'  Nat.  Bank,  7  Tex.  Ci'/. 
forming  rule;  Burnbam  v.  Logan,  88  Tex.  8,  29  3. 
llle  under  similar  instrument;  Taylor  v.  Missouri 

339,  25  a.  W.  467,  and  Tittle  v.  Vanleer,  89  Tex. 

L.  B.  A.  337,  inatrument  which  upon  assignment 
I  «  mortgage;  Teunent  v.  Davis  (Tex.  Civ.),  31 
it,y  sue  trustee  for  accounting;  Hamilton -Brown 

Tex.  Civ.  170,  27  S.  W.  783,  insolvent  firm  can 
Bignment;  Lochto  v.  Blum,  10  Tex.  Civ.  389,  390, 
fishing  between  and  defining  mortgage  and  as- 

34  Am.  St.  Bep.  856;  37  L,  H,  A.  362. 
IT  u  to  ESect  of  Aaalgnment  will  be  gathered 
t  and  law  which  enters  into  it,  and  if  proviaions 
bowu  it  will  be  held  void. 
V.  Perry,  7  Tex.  Civ.  388,  28  8.  W.  751;  Collins 

71,  27  8.  W.  501. 
Invalidated  by  Beason  of  Fact  That  AsslgnM  is 

county  as  assignor;  statute  relating  to  residence 

Its  V.  Foreman  (Tex,  Civ.),  36  8.  W.  1033,  reat- 
appeal;  Title  v.  Vanleer  (Tex.  Civ.),  27  S.  W. 
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S3  Tez.  405-410,  IB  S.  W.  809,  OBAT  ▼.  SHEI.BT. 

Wbera  Deed  Executed  hj  Hnabaiul  and  Wife  coDtains  ceii 
privy  ackaowledgmeTit  in  du«  form,  after  death  of  iiaabaD 
ctiDnot  contradict  recitala  hj  evidence  ea  to  secret  uadisclot 

Approved  in  Adama  v.  Pardue  (Tei.  Civ.),  36  8.  W.  1018, 
ing  nile;  Summers  v.  Sheem  (Tei.  Civ.),  37  8.  W.  247,  holdin 
certificate  of  wife's  acknowledgment  conclusive  in  absence 
mistake  or  imposition. 

Ob&iacter  of  Imtmineiit,  as  Dead  or  Mortgage,  must  be  di 
bj  intent  of  parties  as  aliown  by  acts  and  declarations  an' 
Btanees  of  transaction. 

Approved  in  Baiter  v.  Collins,  4  Tex.  Civ,  524,  23  S.  W.  4; 
V.  Anderson,  8  Tei.  Civ.  193,  27  8.  W.  776,  both  reaffirming 
Keen  v.  James  (Tei.  Civ.),  23  S.  W.  463,  applying  rule  and  b 
strument  a  mortgage;  Ranck  v.  Howard-Sansom  Co.,  3  Tex. 
22  S.  W.  774,  admitting  parol  evidence  to  show  deed  sbsolut 
mortgage.     See  note,  42  Am.  St.  Bep.  273. 

83  Tex.  410-421,  la  &  W.  040,  FOKT  WOETH  ETC.  BT.  v 
NET. 
It  iB  not  Ettoi  to  Chugs  Jniy  Tliat  Fallon  to  Stop  Engli 

eommon  prudence  indicates  stop  should  be  made  to  avoid  ca 
crossing  of  other  tracks,  constitutes  negligence. 

Approved  in  Houston  etc.  Ry.  v.  Rogers,  15  Tei.  Civ.  684, 
1113,  bolding  failure  to  blow  whistle  at  crossing  negligence; 
etc.  Ry.  V.  Ediing,  18  Tex.  Civ.  174,  45  S.  W.  40S,  held  not  ei 
fuse  charge  not  supported  by  evidence. 

SeiTuit  Does  not  AsEnmfl  Bisk  of  Injur;  Besnlting  from  jo 
gence  of  fellow -servant  and  stranger,  and  he  may  recover 
therefor. 

Approved  in  Chicago  etc.  By.  v.  Chambere,  6S  Fed.  153,  ti 
rule;  St.  Louis  etc.  Ry.  Co.  v.  Swinney,  34  Tei.  Civ.  220,  78  E 
injured  foreman  may  recover  of  company  operating  engine  w 
his  engine  collided,  notwithstanding  contributory  negligeni 
engineer;  Teias  etc.  B.  Co.  v.  Lee,  32  Tei.  Civ.  28,  71  3.  W.  34 
liable  for  injuries  to  servant  caused  by  lifting  hand-car  witi 
servant  who  let  go;  Bates  v.  Van  Pelt,  1  Tex.  Civ.  186,  £0  S 
holding  corporation  and  its  president  jointly  liable  for  wr 
mitted  by  president. 

Miscellaneous.— Gaines  v.  State,  38  Tex.  Cr.  215,  42  8.  W 
planation  for  refusing  change  of  venue  by  judge  not  BWOI 
be  used  in  evidence. 

Servant  Injured  by  Concurrent  Kegjigenca  of  Mastai  an 
servant    may  recover  against  master. 

See  note,  110  Am.  St.  Rep.  288. 

Fact  Tbat  Narae  of  Judge  Inadvertently  Signed  to  Inten 
by  firm  of  which  he  had  formerly  been  member,  when  in  fai 
never  been  of  counsel  in  case,  does  not  disqualify  him. 

See  note,  25  L.  B.  A.  116. 
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at  Bep.  663,   18  S.  W.  803,  FLIFFEN  ▼. 

It  In  SequestraUon  Bnlt  wherein  defendant 
I  bar  to  later  eult  for  damages,  although 
lade  no  reference  to  damages. 
V.  McAninch.  87  Tex.  138,  47  Am.  St.  Hep. 
10  etc.  Ina.  Co.  v.  Schmitt,  10  Tex.  Civ.  553, 
31  Am.  St.  Hep.  274;  39  Am.  St.  Rep.  295. 

tt.  B«p.  667,  18  S.  VT.  762,  FETBl  ▼.  FIBST 

,  hsi  ElapBcd  and  ImT  Dock«t  bas  been  dis- 
refuBes   application   for   jury,   accompanied 

ity  of  Austin,  41  Tex.  Civ.  429,  B3  S.  W.  144, 
Do.  T.  Thompson,  18  Tex.  Civ.  281,  42  8.  W. 
;  Petri  v.  Fond  du  Lac  Nat.  Bank,  84  Tex. 
g  case  on  principles  decided  in  lending  case; 
Bank,  8  Tez.  Civ.  226,  29  S.  W.  212,  refnaing 
TO  demand  not  made  before  juTj  discharged 

V.  Lincoln  Nat.  Bank,  84  Tex.  154,  155,  19 

nand  made  for  jurj  on  day  of  trial  at  term 

■J  cases  would  be  tried. 

imX  Judgment  waa  ExcMalTa  will  not  be  eon- 

I  urged  below. 

anger  (Tex.  Civ.),  30  3.  W.  603,  and  Linskie 

i.  W.  768. 

f  Negotiable  Security  Before  Uatnrlty  mtj 

t  maker,  notwithstanding  be  maj  not  have 

imber  Co.  v.  First  Nat.   Bank   (Tex.  Sup.), 


816,  PABEEB  V.  NEWBEBBT. 

Dead  as  Fonndatton  of  Plea  of  statute  of 
■all  by  its  own  terms,  or  with  such  aid  as 
>perate  as  convejance;  quitclaim  deed  satis- 

ain  V.  Showaiter,  6  Tex.  Civ.  232,  23  9.  W. 
Bt.  Eep.  719;  4  L.  E.  A.  (n.  s.)  77Q,  778. 
CMt  WltUn  Indoanro  in  Common,  each  pos- 
of  others,  but  denouncing  all  other  claims, 

'.  Boas,  6  Tex.  Civ,  440,  25  8.  W.  976,  re- 
Pasture  Co.  V.  Polk  (Tex.  Civ.),  55  S.  W. 
Art  of  tract  does  not  extend  to  part  in  litiga- 

inunent  as  Eeward  foi  Serrlces  ia  separate 
certificate  issued   after   marriage. 
Bep.  llfl;  96  Am.  St.  Eep.  022. 

748,  HIS8ISSIFFI  MILLS  ▼.  HETEB. 
Qder  Void  Attacbmeat  la  Naked  Trespaster, 

it  tacking  title  of  attachment  defendant. 


83  Tei.Ml-152      NOTES  ON  TEXAS  EEPOETS. 

AppTOved  In  BoseDeraoE  v.  Swofford  Brog.  etc.  Co.,  17S  Mo.  S; 
97  Am.  St.  Rep.  609,  75  S.  W.  44S,  449,  part^  having  no  title  U 
cannot  jattity  his  seiEuie  of  them  bj  asserting  that  transfer  fi 
debtor  to  partj  in  possession  was  fraudulent. 

Diatioguisbed  in  Cabell  v.  Johnston,  13  Tex.  Civ.  474,  35  S.  ^ 
distinguighed  on  point  that  propertj  was  tak?n  f  lom  passesaion  o 
gagee;  Burger  v.  Rhinej  (Tex.  Civ.),  42  8,  W.  592,  validit7  of 
defective  distrpsa  warrant  ia  not  impeachable  in  action  wrongfi 
ing  out  inch  writ. 

One  Sued  In  TreapaM  for  Oftoslng  Attadunent  Under  Void  Wi 
show   title   in   third  person   in   order  to   mitigate   damages. 

Approved  in  Lacy  v.  Gentry  (Tex.  Civ.),  56  S.  W.  950,  an 
nominal  damagea  for  void  sequestration  where  property  was  n 
uninjured. 

S3  Tex.  441-445,  18  S.  W.  817,  DUNCAN  T.  ALEXAHDEft. 
Wbere  Um  of  Property  for  Pnrposa  of  Boalness  liu  Bean  Abai 

it  cannot  be  claimed  as  buaineas  homestead. 

Approved  in  Alexander  v.  Lovett,  95  Tex.  664,  69  8.  W.  69, 
of  premises  was  abandonment  of  homestead,  though  owner  intei 
some  indefinite  time  to  resume  business;  Warren  v.  Kohr,  20  Te 
336,  64  S.  W.  65,  lease  of  saloon  for  five  years  while  owner  eagi 
other  businesa  showed  permanent  abandonment  of  business  homi 
Duncan  v,  Ferguaon-Mc Kinney  Dry  Goods  Co.,  150  Fed.  £72,  27. 
ing  of  property  by  bankrupt  did  not  constitute  abandonment  ot 
stead;  In  re  Flannagan,  117  Fed.  G9S,  business  bomestead  wai 
daned  by  bankrupt  who  left  place  of  businesa  and  went  to  1 
mother's  farm  without  definite  intent  to  return. 

83  Tex.  446-462,  18  S.  W.  806,  HENBT  t.  BOE. 

Not«  Psjrable.  on  Damiuid  la  Actlonablo  at  Once  Witbont  I 
and  without  averment  of  maturity. 

Approved  in  Cassiano  v.  Galveston  etc.  By.  Co.  (Tei.  Civ.) 
W.  S07,  holding  same  rule  applies  to  first-class  railroad  ticket  i 
no  piovisiou  as  to  time  of  use;  Brookahire  v.  Allen  (Tex.  Ci 
3.  W.  164,  holding  note  payable  "on  or  after"  certain  date,  acti 
thereafter. 

][iatt«n  Held  to  Bhow  Unqnalifled  Acknowledgment  ot  F^t'ttfi 
justice  of  debt,  taking  it  from  operation  of  statute. 

Approved  in  Acen  v.  Accra,  22  Tex.  Civ.  587,  56  8.*  W.  198,  ri 
ing  rule;  Vogelsang  v.  Taylor  (Tex.  Civ.),  80  S.  W.  639,  holding 
in  evidence  showed  all  that  law  required  to  take  ease  out  of  s 
Crawford  Co.  Bank  v.  Henry  (Tex.  Civ.),  41  S.  W.  203,  letti 
containing  express  promise  to  pay  do  not  revive  barred  debt;  1 
V,  French,  3  Tex.  Civ.  452,  453,  22  8.  W.  584,  holding  dema 
barred  where  writing  acknowledging  indebtedness. 

Action  of  Ooort  In  Granting  Adminlatrs-tlon  after  four  year 
death   of  testator    ia  not  absolutely   void. 

Distinguished  in  N^elson  v.  Bridge,  98  Tex.  E30,  531,  86  S.  V 
ancillary  proceedings  for  probate  of  certified  copy  of  will  pi 
in  another  state  cannot  be  maintained  more  than  four  yean 
death  of  testator. 

Foreign  Executrix  may  Continue  Action  on  Note  though  abe 
to  file  will  and  procure  letters  in  Texas  until  after  action  begu 

See  note,  4  L.  B.  A.  657. 
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i  Tex.  452-464 


!i  V.  Kimball,  91  Fed.  S52,  objection  tliat  ad- 
itber  Btate  faUed  to  take  out  ancillarj  letteia 


.  Bt  Bep.  660,  18  B.  W.  713,  16  L.  K  A.  639, 
DET  WOBTH  NAT.  BASE. 
HAjt  of  Ctiua  rallB  Due  on  Sunday,  pajineDt 
protest  made  oc  preceding  Saturday;  fallowing 
OT  preaentnient  aad  protest,  unleiB  that  ia  legal 


iToa  Sight  of  Action  Only  for  Nominal  Dam- 
igation  of  epeeial  damages, 
k  V.  Lombard  Inv.  Co.,  59  Uo.  Ap.  232.     Bee 
IS8)  31  Am.  St.  Bep.  SO;  33  Am.  St.  Bep.  689; 

led  by  Notary  In  ProtMtlng  Oommerctal  Pap«T 
erely  retital  of  facts;  it  does  not  impute  in- 

and  is  net  actionable  per  se. 

Bep.  606;  116  Am.  St.  Rep.  818. 

tlODable  Far  So,  Mental  Angoisli  cannot  be  al- 

>ut  proof  of  aotne  other  injury  or  damage. 

McCutchBon,  33  Tex.  Civ.  389,  76  S.  W.  587, 
y   Bicluding  ona   from   room   assigned  him   at 

was  shown.     See  notea,  31  Am.  St.  Bep.  529; 

Am.  St.  Bep.  398. 

AcUonatde  Per  So,  FUlntUI  must  Allege  some 
e  to  himself,  arising  as  natural  and  immediate 

V.   Campbell,  14  Tei.  Civ.  203,  209,  36  S.  W, 
lat  plaintiff   had   been   several   times   indicted 
luse  is  actionable  per  se. 
M  Before  It  U  Daa  is  liable  for  nominal  dam- 


V.  Cooper,  79  Neb.  236,  112  N.  W.  365,  apply- 
feea  to  one  not  an  oCBcer,  hie  term  having  ez- 
m.  St.  Bep.  456;  S2  Am.  St.  Bep,  3S1. 

.  766,  SABINE  ETC.  BY.  t.  OBUSB. 

or  Overcliuge  by  Carrier  (or  TTansunrtirig  an- 

rocovery  in  absence  of  testimony  as  to  weight 

;c.  By.  V.  Loonie,  84  Tei.  262,  19  8.  W.  386; 
,  4  Tex.  Civ.  351,  23  S.  W.  735;  State  v.  Vin- 
23   S.   W.   806;   Keatiug   etc.   Machine   Co.   v. 
12  Tei.  Civ.  668,  35  S.  W.  418. 
ty  aiven  by  Statote  must  show  facts  entitling 

n  Legion  of  Honor  v.  Story,  97  Tei.  271,  78  3. 
g  mutual  relief  association  failed  to  establish 
0  perform  act  prescribed  by  statute. 
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83  T«X.  464-167,  IS  8.  W.  763,  H0CE8] 
0n<t«r  Contract  by  TravttUng  Salesmi 

emplojeiB  m&j  termi&ate  contract  upoi 
siBtant. 

See  note,  30  L.  B.  A.  03. 

S3  Tex.  467-473,  2&  An.  St.  Bep.  S70 
BTONE  ETC.  STOCK  OO. 

Undor  ArUclM  2294,  2297,  Shares  L« 
of  corporation   may  be   Bold   under   ex 

Approved  in  Wagoet  v.  Marple,  10 
holding  aale  void  vhere  no  notice  of 
Am  St.  Bep.  096. 

Miscellaneous. — Cited  in  Hamm  v.  J 
13  Tex.  Civ.  415,  35  8.  W.  427,  anothe 

S3  Tex.  473-4S6,  IS  8.  W.  867,  MUSSEI 
Wbere  Peraotu  Seek  to  M^e  TheDu> 
title  as  heirg  of  plaintiff,  wbo  died 
iu  issue,  and  burden  is  upon  ttiem  to  p 
Approved  in  Galveaton  etc.  Bj.  v.  Ki 
petition  by  heir  for  substitution  aftei 
administrator  and  no  necessity  tberefo 

83  Tex.  486-491,  18  8.  W.  686,  70HN8 
Wbere  Tbere  is  No  Evidence,  Dlrec 

spective  shares  of  partners  in  capital  s 
hold  equal  interest. 

Keaffirmed  in  Leonard  v.  Worsham, 
338. 

That  Partners  have  Contributed  to 
proportion  does  not  necessarily  abow  ii 
is  circumstanca  tending  to  show  right 
put  in  before  distribution. 

Approved  in  Washington  v.  WBEhinj 
where  one  partner  furnishes  capital  s 
titled  to  repayment  before  division  c 
(Ky.),  114  S.  W.  £62,  on  division  of  ] 
entitled  to  half  interest. 

In  Determining  Bights  of  Partners  li 
considered  io  absence  of  direct  eviden 

See  note,  32  Am.  8t.  Bep.  605. 

S3  Tex.  491-497,'  18  S.  W.  820,  IBVIJ 
Attestation   by  Clerk   cannot   Cure 

noted  by  clerk,  in  issuing  eiecution  i 
dition  of  judgment. 

Distinguiahed  in  Whitaker  v.  Sande 
permitting  clerk  to  indorse  on  writ  o 
the  date  of  issnanee. 

Pnrcbaseia  are  Charged  With  Notice 
which  appears  on  its  face  or  is  devel 

Approved  in  French  v.  UcGinniB,  1 
setting  aside  sale  made  after  return  d 


3N  TEXAS  EEPORTS.        83  Tei.  4S7-S09 

a  Canse  Sale  f<v  Less  Than  Valna,  coupled 
price,  Deceseitate  setting  aside  sale,  even 
;  of  fiaad  and  not  reaponiible  tot  irrega- 

Anderson,  4  Tei.  Civ.  117,  23  8.  W.  2B3, 
Civ.  592,  63  S.  W.  1034,  2  Tex.  Ct.  Bep, 
.»,  2  Tei.  Civ,  60e,  21  S.  W,  630,  setting 
irregularly  iaaued;  Collins  v.  Hizies,  100 
il,  execution  BuflScientlj'  recited  judgment 
IT  of  other  party  to  protect  officer  acting 
lowahy,  95  Tex.  451,  68  3.  W.  47,  irregu- 
ralidate  jadgment  under  which  sale  was 
1  in  determining  validity  of  sale;  White 
,  102  S.  W.  74S,  Betting  aside  sale  where 
and  property  sold  for  leas  than  one-Ualf 
en,  23  Tex.  Civ.  464,  56  8.  W.  571,  sheriff's 
attaclied  where  price  paid  is  not  grossly 

T.  Aultman  (Tex.  Civ.),  39  8.  W.  1104, 
ex.  Civ.),  34  S.  W.  642,  hoth  holding  inad- 
oid  execution  a^e  when  free  from  irrcgu- 


919,  TOUNa  T.  DALTON. 

mtract  of  Sale  of  Cattle,  alleging  refusal 

Lted  price,  plaintiff  need   not  prove  value 

Dutton,  20  Tex.  Civ.  372,  49  S.  W.  725, 
1  of  fraud. 

a  Notes  According  to  Agreement,  vendor 
D  give  credit. 

V.  Kellett-Chatham  Mach.  Co,  (Tex.  Civ.), 
.  Pierce,  18  N.  D.  239,  112  N.  W.  997,  12 
reaffirming  rule. 

ireement  by  Buyer  to  Execute  Notea  and 
T  refused  to  accept  them  and  refused  to 
immediately  sue  for  breach  of  agreement. 
.  s.)   ISl. 

155,  HUGHES  ETC.  LOAK  ASSOCIATION 

lUty  of  Material  StlpnUted  for  in  original 
latter,  and  cannot  affect  currency  of  atat- 
svit  thereon. 

By.  V.  Mitten,  13  Tex.  Civ.  661,  36  S,  W. 
dment  aet  up  new  cause  of  action. 

959,  MAT  V.  SAN  ANTONIO  ETC.  OO. 
KMltion  Under  Aaslgnment,  nor  any  state- 
)rt  thereof,   error  is  deemed   waived. 
T.  Texas  Produce  Co.,  18  Tex,  Civ.   44,  44 

Want  Belief  In  Case  of  Mutual  Mistake, 
le   entirely   unilateral,   and   in   absence   of 
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Approved  in  Jackson  v.  Martin  (Tex.  Civ.),  73  S.  W.  833,  omisBion 
from  agreement  for  sale  of  land  that  vendor  should  furnish  perfect 
abstract  of  title  was  not  shown  to  be  by  mutual  mistake;  Coughran 
V.  Alderete  (Tex.  Civ.),  26  S.  W.  Ill,  fact  that  party  was  misinformed 
as  to  contents  of  agreement  will  not  avoid  it;  Jones  v.  Flournoy  (Tex. 
Civ.),  37  S.  W.  237,  applying  rule  and  refusing  to  reform  deed.  See 
note,  30  Am.  St.  Bep.  621. 

Transfer  of  Estate  In  Fee  Simple  will  be  Presumed  unless  it  clearly 
appears  less  estate  was  intended. 

Approved  in  Dulin  v.  Moore  (Tex.  Civ.),  69  S.  W.  95,  will  devised 
property  to  children  in  fee  simple,  notwithstanding  provision  ap- 
pointing trustee  to  control  same  during  their  lives. 

83  Tex.  609-618,  18  S.  W.  966,  QTTLF  ETC.  BT.  ▼.  QALVESTON  ETC. 
EY. 

Bight  to  Contribution  as  Between  Parties  Deemed  in  Law  joint 
wrongdoers  cannot  be  recognised  in  favor  of  one  concerned  in  com- 
mission of  wrong. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Black,  49  Tex.  Civ.  392,  109 
S.  W.  412,  Corsicana  v.  Tobin,  23  Tex.  Civ.  498,  57  S.  W.  322,  Prank- 
enthal  v.  Lingo,  16  Tex.  Civ.  232,  233,  40  S.  W.  917,  all  reaffirm- 
ing rule;  Southwestern  Tel.  etc.  Co.  v.  Crank  (Tex.  Civ.),  27  S.  W. 
40,  telephone  company  is  not  solely  liable  for  injury  caused  by 
drooping  wire  allowed  to  remain  over  track  by  receiver;  St.  Louis 
etc.  By.  Co.  v.  Wiggins,  48  Tex.  Civ.  454,  107  S.  W.  902,  upholding 
charge  in  suit  for  injuries  resulting  from  collision  between  cars 
of  railroad  and  traction  company,  submitting  issue  of  negligence  of 
traction  company's  employees,  in  care  exercised  before  attempting 
to  cross  track,  irrespective  of  railroad's  negligence;  Ft.  Worth  etc. 
By.  Co.  V.  Chicago  etc.  By.  Co.,  47  Tex.  Civ.  306,  105  S.  W.  830, 
applying  rule  where  two  connecting  carriers  were  negligent  in  hand- 
ling shipment  of  cattle;  Turner  v.  Grobe  (Tex.  Civ.),  44  S.  W.  906, 
arguendo. 

Parties  to  Judgment  are  not  Bound  by  It  in  Subsequent  Suit  be- 
tween each  other  unless  they  were  adversary  parties  in  original 
action. 

Approved  in  Sandoral  v.  Bosser  (Tex.  Civ.),  26  S.  W.  932,  co- 
plaintiffs  nonsuited  in  trespass  to  try  title  may  assert  title  against 
successful  plaintiff. 

While  Judgment  Arising  from  Tort  Does  not  Destroy  Bight  to 
indemnity,  yet  it  does  not  dispense  with  proof  of  all  other  facts 
upon  which  right  rests. 

Approved  in  Denison  v.  Sanford,  2  Tex.  Civ.  663,  21  S.  W.  785, 
in  action  for  injury  from  defective  sidewalk,  plaintiff  must  allege 
lack  of  knowledge  of  defect. 

83  Tex.  518-621,  18  S.  W.  964,  MILLEB  ▼.  TEXAS  ETC.  BY. 

Courts  will  Take  Judicial  Notice  of  Locality  of  established  rail- 
way. 

Approved  in  Galveston  etc.  By.  v.  Johnson  (Tex.  Civ.),  29  S.  W. 
430,  courts  judicially  notice  railroad  termini  and  charge  requiring 
proof  of  such  termini  is  error;  Hunt  v.  Atchison  etc.  By.  (Tex.  Civ.), 
28  S.  W.  460,  judicially  noticing  that  railroad  extends  into  certain 
county;  Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.),  30  S.  W.  938, 
court  judicially  knows  ordinary  time  of  travel  between  railroad 
points  of  known  distance.    See  note,  124  Am.  St.  Bep.  60. 
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Joint  Liability  of  Company  Executing  BiU  of  Lading  and  deliver- 
ing companies  will  not  be  presumed  from  fact  that  latter  received 
and  hanled  car  and  collected  charges. 

Approved  in  Houston  etc.  R.  R.  Co.  v.  Groves,  48  Tex.  Civ.  47,  106 
8.  W.  417,  Fort  Worth  etc.  Ry.  v.  Johnson,  5  Tex.  Civ.  26,  23  S.  W. 
828,  Wichita  Valley  Ry.  v.  Nance,  6  Tex.  Civ.  35,  25  8.  W.  47,  all 
reaflBrming  rule;  Gulf  etc.  Ry.  v.  Cole,  8  Tex.  Civ.  648,  28  S.  W.  398, 
and  Gulf  etc.  Ry.  v.  Wilbanks,  7  Tex.  Civ.  495,  27  S.  W.  305,  carrier 
may  restrict  liability  on  its  own  line. 

Miscellaneous. — Gulf  etc.  Ry.  v.  Nelson,  4  Tex.  Civ.  348,  23  S.  W. 
734,  act  of  May  6,  1882,  relating  to  liability  of  common  carriers,  is 
not  in  conflict  with  ''interstate  commerce  act.'' 

83  Tex.  521-626,  18  B.  W.  1070,  MABSALIS  v.  PATTON. 

ErroneouB  Charge,  if  Harmless,  is  No  Qronnd  for  reversal. 

Approved  in  Houston  etc.  Ry.  Co.  v.  White,  23  Tex.  Civ.  287,  56 
8.  W.  208,  applying  rule  where  defendant  complained  of  charge  sub- 
mitting law  on  case  of  ordinary  risk,  case  being  purely  one  of  negli- 
gence. 

83  Tex.  526-529,  29  Am.  St.  Bep.  675,  18  S.  W.  947,  TEXAS  ETC. 
BY.  y.  BBICK. 

Bailroad  Company  is  Liable  for  Injury  to  Employee  during  re- 
ceivership, where  income  during  that  period  was  devoted  to  better- 
ments. 

ReaflSrmed  in  Missouri  etc.  Ry.  v.  Chilton,  7  Tex.  Civ.  193,  27 
S.  W.  276.     See  note,  31  Am.  St.  Rep.  374. 

One  Who  Employs  Minor,  Knowing  Him  to  be  Such,  in  dangerous 
business  without  father's  consent,  is  liable  to  father  for  loss  of  ser- 
vice resulting  from  minor's  injury. 

Approved  in  Texas  etc.  Ry.  v.  Skinner,  4  Tex.  Civ.  664,  23  S.  W. 
1001,  reaffirming  rule.  See  notes,  46  Am.  St.  Rep.  285;  49  Am.  St. 
Rep.  196;   115  Am.  St.  Rep.  486. 

Distinguished  in  Texas  etc.  Ry.  v.  Putnam  (Tex.  Civ.),  63  S.  W. 
910,  2  Tex.  Ct.  Rep.  842,  holding  father's  consent  to  son's  employ- 
ment in  dangerous  place  does  not  bar  recovery  by  him. 

Measure  of  Damages  to  Parent  for  Loss  of  Son's  Services  is  gross 
amount  that  son  could  have  earned  during  minority. 

Distinguished  in  Texas  etc.  Ry.  v.  Brick,  83  Tex.  599,  20  S.  W. 
511,  as  being  action  by  injured  party  for  personal  injuries. 

83  Tex.  529-537,  17  S.  W.  783,  18  S.  W.  963,  FINE  v.  FREEMAN. 

Where  Writ  of  Error  is  Sued  Out,  After  Statutory  Period,  court 
should  dismiss  as  to  those  plaintiffs  in  error  not  protected  by  in- 
fancy or  coverture. 

Approved  in  Carlton  v.  Ashworth  (Tex.  Civ.),  45  S.  W.  203,  dis- 
missing writ  of  error  where  petition  was  not  filed  within  twelve 
months  from  judgment. 

83  Tex.  537-540,  18  S.  W.  946,  TEXAS  ETC.  BT.  ▼.  COMSTOCK 
Bailroad  Company  is  Liable  for  Claims  Against  Beceiver  where 

receiver  has  applied  earnings  in  betterments  and  road  was  turned 

over  with  improvements. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Brick,  83   Tex.   527,  29  Am.   St. 

Bep.  676,  18  S.  W.  948;  Texas  etc.  Ry.  v.  Gay,  86  Tex.  608,  26  S. 

W.  614,  25  L.  R.  A.  52;  Bartlett  v.  Cicero  Light  Co.,  177  111.  75,  69 
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Am.  St.  Rep.  209,  52  N.  E.  341,  42  L.  R.  A.  715;  Averill  v.  McGook, 
86  Mo.  Ap.  348;  Lock  v.  Franklin  etc.  Turnpike  Co.,  100  Tenn.  175, 
47  S.  W.  135.  Approved  in  Averill  v.  McCook,  86  Mo.  Ap.  348,  if 
company  succeeding  receiver  is  liable  for  injury,  petition  may  be 
amended  after  receiver's  discharge,  and  company  made  defendant. 
See  notes,  31  Am.  St.  Rep.  374;  2  L.  R.  A.  (n.  s.)   1050. 

Amendment  Making  Ballroad  Party  to  Salt  for  Injuries  upon  dis- 
charge of  receiver  alleges  no  new  cause  of  action,  but  is  merely 
continuation  of  original  suit. 

Distinguished  in  Texas  etc.  Ry.  v.  Watson  (Tex.  Civ.),  24  S.  W. 
952,  holding  railroad  not  liable  on  judgment  rendered  against  re- 
ceiver after  his  discharge  without  substitution. 

83  Tex.  541-548,  19  S.  W.  287,  HENDERSON  ▼.  CABELL. 
Where  Federal  Court  has  Decided  That  Matter  in  Dispute  is  not 

within  its  jurisdiction,  such  adjudication  is  conclusive  against  subse- 
quent right  of  removal. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Hollan,  49  Tex.  Civ.  62,  107 
S.  W.  647,  court  properly  overruled  application  for  removal  to  federal 
court  in  suit  against  railroad  for  injuries  deceived  in  Indian  terri- 
tory; Walker  v.  Howard,  10  Tex.  Civ.  611,  30  S.  W.  1096,  where  court 
of  general  jurisdiction  acquired  prior  jurisdiction  over  subject  mat- 
ter, no  other  court  can  interfere. 

83  Tex.  548-558,  29  Am.  St.  Sep.  679,  19  8.  W.  127,  BCATOB  ETC. 
OF  HOUSTON  V.  HOUSTON  CITY  ST.  BY. 

Grant  of  Franchise  Accepted  and  Acted  upon  by  Street  Railway 
is  vested  right  of  perfected  contract,  which  cannot  be  impaired  by 
city  authorities. 

Reaffirmed  in  Pawcatuck  etc.  Ry.  v.  Town  Council,  22  R.  I.  310, 
47  Atl.  691,  and  Africa  v.  Board  of  Mayor  etc.,  70  Fed.  734.  Ap- 
proved in  City  of  Kalamazoo  v.  Michigan  Traction  Co.,  126  Mich. 
533,  85  N.  W.  1070,  city  retains  power  to  require  use  of  certain  kind 
of  rail;  Pawcatuck  Valley  Street  Ry.  Co.  v.  Town  Council,  22  R.  I. 
310,  47  Atl.  691,  city  council  not  precluded  by  ordinance  from  sub- 
sequently cbangiog  rails  so  as  to  conform  to  street  paving  without 
company's  assent.  See  notes,  32  Am.  St.  Rep.  191;  36  Am.  St.  Rep. 
871;  40  Am.  St.  Rep.  157. 

Constitution,  Section  7,  Article  10,  Recognizes  Bight  of  City  to  give 
its  consent  to  use  of  streets  by  street  railway  companies,  and  con- 
tains no  limitation  as  to  length  of  time  for  which  consent  may  be 
given. 

Approved  in  Town  of  Tahlequah  v.  Guinn,  5  Ind.  Ter.  509,  82  S. 
W.  890,  upholding  ordinance  providing  for  contract  giving  exclusive 
privilege  of  supplying  water  for  sixty  years.  See  notes,  43  Am.  St. 
Rep.  100;  16  L.  R.  A.  258. 

Constitutional  Provision  for  Legislatiye  Control  of  Franchises  and 
privileges  does  not  contemplate  arbitrary  repeal  of  ordinance  which 
has  been  accepted  and  acted  upon  by  street  railway  company. 

Approved  in  Pearsall  v.  Great  Northern  Ry.,  73  Fed.  936,  law  of 
state  which  impairs  valuable  franchise  is  invalid.  See  notes,  36  Am. 
St.  Rep.  871;  50  L.  R.  A.  144. 

Grant  of  Franchise  by  City  to  Street  Railway  Company  does  not 
confer  an  exclusive  privilege. 

See  note,  100  Am.  St.  Rep.  58. 
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83  Tez.  659-562,  19  &  W.  161,  COOK  ▼.  OLIVER. 

Deed  not  Describing  Land  Sufficiently  of  Itself,  without  aid  of 
extrinsic  evidence  to  identify  it,  cannot  be  basis  for  title  by  limita- 
tion of  five  years. 

Beaffirmed  in  Alexander  v.  Newton,  11  Tex.  Civ.  621,  33  S.  W.  306. 

Where  Deed  is  Merely  Voidable  for  Want  of  Perfect  Description, 
parol  is  admissible  for  purpose  of  identtifying  land. 

Approved  in  Cox  v.  Rust  (Tex.  Civ.),  29  S.  W.  808,  admitting  parol 
evidence  to  support  indefinite  description  of  land;  Daugherty  v. 
Yates,  13  Tex.  Civ.  651,  35  S.  W.  939,  burden  of  proof  is  upon  de- 
fendant.    See  note,  88  Am.  St.  Bep.  710. 

83  Tez.  563-568,  19  8.  W.  134,  WOOTTEBS  ▼.  HALE. 

Son  Sued  After  Father's  Death  for  Land  Given  Him  by  His  Father 
by  parol  contract,  followed  by  possession  and  improvement,  is  com- 
petent witness  to  prove  transaction. 

Approved  in  Harris  v.  Warlick  (Tex.  Civ.),  42  S.  W.  358,  defend- 
ant's testimony  as  to  purchase  of  property  from  deceased  is  admis- 
sible against  widow  suing  in  her  own  right;  Lumkins  v.  Coates 
(Tex.  Civ.),  42  S.  W.  582,  in  trespass  by  persons  claiming  under  de- 
ceased holder  of  legal  title,  defendant  claiming  under  equitable  title 
can  prove  deceased's  declarations  regarding  ownership;  Bullock  v. 
Sprowls  (Tex.  Civ.),  54  S.  W.  658,  executed  parol  gift  of  land  to 
son  long  acquiesced  in  shows  equitable  title. 

Courts  will  not  Extend  Exceptions  to  Bevised  Statutes,  article  2248, 
relating  to  interest  as  rendering  witnesses  incompetent. 

Approved  in  Wilmurth  v.  Tompkins,  22  Tex.  Civ.  88,  53  S.  W.  834, 
Mayfield  v.  Bobinson,  22  Tex.  Civ.  389,  55  S.  W.  401,  Ingersol  v. 
McWillie,  9  Tex.  Civ.  551,  30  8.  W.  58,  and  Caffey  v.  Cooksey,  19 
Tex.  Civ.  149,  47  S.  W.  68,  all  admitting  testimony  of  intervener 
not  seeking  recovery  as  heir  or  representative  of  deceased;  Clark 
V.  Clark,  21  Tex.  Civ.  375,  51  S.  W.  339,  admitting  testimony  of  lega- 
tees under  will  as  to  conversations  with  testator;  Mendenhall  v. 
School  District,  76  Kan.  176,  90  Pac.  774,  statute  prohibiting  party 
to  suit  from  testifying  respecting  transaction  with  deceased  person 
does  not  apply  to  officers  of  interested  corporation. 

Parol  Gift  of  Land  Clearly  Proved,  Followed  by  Possession  and 
valuable  improvements,  will  be  enforced. 

Approved  in  Samuelson  v.  Bridges,  6  Tex.  Civ.  428,  25  S.  W.  637, 
fonfirming  parol  gift  of  land  where  entry  and  improvements  made; 
Bevington  v.  Bevington,  133  Iowa,  358,  110  N.  W.  483,  9  L.  R.  A. 
(°*  8.)  508,  applying  rule  where  donee  had  gone  into  possession  and 
•ttade  improvements. 

^  Tex.  569-575,  19  S.  W.  259,  HITCHLEB  V.  SOANLAN. 

Constnictive  Possession  Under  Color  of  Title  Ceases  as  to  Part 
®'  tract  conveyed  by  possessor,  and  does  not  again  attach  upon  re- 
conveyance until  he  takes  actual  possession. 

Approved  in  Hitchler  v.  Scanlan,  15  Tex.  Civ.  41,  39  S.  W.  633,  in 
^n»e  case  on  second  appeal;  William  Carlyle  &  Co.  v.  Pruett,  37  Tex. 
^iv.  389^  34  g  -^  374^  holding  facts  do  not  show  constructive  pos- 
*^ion  by  landlord  so  as  to  give  tenant  title  by  adverse  possession. 

^&rtition  Deed  of  All  Titles  and  Interest,  stated  at  certain  num- 
"®'  of  acres,  of  heirs  in  tract  of  which  unidentified  lots  sold  by 
*fieestor.  confers  sufficient  title  to  support  trespass  to  try  title. 

^ee  note,  18  L.  B.  A.  784. 
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83  Tex.  575-580,  19  8.  W.  138,  HICKIiiAN  ▼.  WIT 

Verbal  Sale,  Followed  by  Immediate  Occapationy  is  saffieient  to 
transfer  pre-emption  claim. 

Approved  in  Johnson  v.  Simpson,  22  Tex.  Civ.  292,  54  S.  W.  309, 
parol  sale  sufficient  to  establish  priority  of  possession  between  oc- 
cupants and  support  claim  of  title  by  limitation. 

Purchaser  Who  has  Sued  Vendor  of  Land  Sold  by  Parol  should, 
upon  recovery,  be  adjudged  liable  for  balance  of  price  remaining 
unpaid,  and  appellate  court  will  correct  judgment. 

See  note,  38  Am.  St.  Bep.  133. 

83  Tex.  580-585,  19  8.  W.  136,  PHILLIP80N  ▼.  FLYNN. 

Possession  of  Cotenant  or  Tenant  in  Common  will  be  presumed  to 
be  in  right  of  common  title;  he  cannot  set  up  limitation  unless  he 
has  repudiated  cotenant's  title,  and  his  adverse  possession  is  evi- 
denced by  something  more  than  payment  of  taxes,  and  cotenant  has 
notice. 

Approved  in  Golson  v.  Fielder,  2  Tex.  Civ.  404,  21  S.  W.  175,  New 
York  etc.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  613,  28  S.  W.  211,  Puckett 
V.  McDaniel,  8  Tex.  Civ.  633,  28  S.  W.  362,  Garcia  v.  Hlg,  14  Tex. 
Civ.  488,  37  S.  W.  472,  House  v.  Williams,  16  Tex.  Civ.  125,  40  S. 
W.  415,  and  Madison  v.  Matthews  (Tex.  Civ.),  66  S.  W.  804,  all  re- 
affirming  rule;  Pearce  v.  Dyees,  45  Tex.  Civ.  414,  101  8.  W.  552, 
limitations  cannot  be  urged  against  enforcement  of  resulting  trust 
until  trust  has  been  repudiated;  Newcomb  v.  Cox,  27  Tex.  Civ.  587, 
66  S.  W.  340,  holding  possession  of,  and  payment  of  taxes  on,  prop- 
erty claimed  to  be  a  gift  from  deceased  sister  was  not  adverse  pos- 
session against  other  heirs  of  decedent;  Sparks  v.  Bodensick,  72  Kan. 
8,  82  Pa.  464,  where  one  in  possession  purchased  interest  of  part 
of  true  heirs,  and  made  efforts  to  ascertain  if  there  were  other  heirs, 
his  possession  was  not  adverse  to  heirs  who  had  not  conveyed;  Sco- 
field  V.  Douglass  (Tex.  Civ.),  30  S.  W.  819,  occupancy  by  one  co- 
tenant  and  payment  of  taxes  is  not  adverse  in  absence  of  notice. 

Break  of  Seventeen  Months  in  Occupancy  of  Party  claiming  under 
limitation  of  ten  years  is  fatal. 

Approved  in  Dunn  v.  Taylor,  102  Tex.  85,  113  S.  W.  267,  following 
rule. 


83  Tez.  585-588,  19  S.  W.  141,  MEESE  ▼.  BADFOBD. 

Loss  of  Credit  as  Besult  of  Wrongful  Attachment  is  not  element  of 
actual  damages  in  suit  therefor. 

Approved  in  Malin  v.  McCutcheon,  33  Tex.  Civ.  389,  76  S.  W.  587, 
applying  rule  in  action  for  damages  where  one  was  wrongfully  ex- 
cluded from  room  assigned  him  in  hotel;  Wheat  v.  Ball  (Tex.  Civ.), 
68  S.  W.  182,  in  action  for  wrongful  sequestration,  injury  to  good 
name,  etc.,  while  not  proper  elements  of  actual  damage,  could  be  con- 
sidered in  claim  of  exemplary  damages. 

Distinguished  in  Adoue  v.  Wettermark,  94  Tex.  81,  58  S.  W.  723, 
1  Tex.  Ct.  Rep.  3,  where  levy  made  under  fraudulent  judgment,  and 
communication  made  to  commercial  agency  of  such  levy,  to  plain- 
tiff's injury. 

83  Tex.  588-592,  19  8.  W.  262,  BIOHABDSON  ▼.  POWELL. 

In  Suit  to  Establish  Boundary,  Plaintiff  Should  Describe  Boundary 

claimed  by  unambiguous  calls. 
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j^'^Pproved  in  Bailey  v.  Baker  (Tex.  Civ.),  42  S.  W.  124,  reaffirming 
Ct.^^^lackwell  v.  Coleman  Co.,  94  Tex.  220,  59  S.  W.  531,  1  Tex. 
no(  ^Qp.  167,  identity  of  land  cannot  be   determined  by  intentions 
^^dacible  from  description  in  grant. 

^.\^^  592-595,  19  8.  W.  167,  MARTIN  CLOTHINa  00.  ▼.  HENLY. 
'^^  'K^^^®'^  Used  by  Head  of  Family  as  Place  of  business  is  exempt 
^^>t  of  urban  homestead. 

^\)proved  in  Mikael  v.  Equitable  Securities  Co.,  32  Tex.  Civ.  185, 
i4  S.  W.  69,  in  action  to  foreclose  mortgage  on  ninety  acre  farm, 
evidence  showed  defendant  resided  with  family  in  a  village,  and  farm 
was  no  part  of  homestead. 

83  Tex.  595-598,  19  S.  W.  140,  HOUSE  ▼.  PHELAN. 

Whether  Property  was  Attached  to  and  Part  of  Homestead  at  time 
of  execution  levy  and  sale  determines  rights  of  parties  in  suit  for 
removal. 

Approved  in  American  Land  etc.  Co.  v.  Pace,  23  Tex.  Civ.  261,  56 
8.  W.  3S7,  husband  alone  cannot  transfer  exemption  to  uncultivated 
land  and  subject  to  mortgage  actual  homestead,  which  he  continues 
to  occupy  as  such;  Cervenka  v.  Dyches  (Tex.  Civ.),  32  S.  W.  321, 
granting  recovery  of  homestead  mortgaged  contrary  to  law. 

83  Tex.  598-604,  20  8.  W.  511,  TEXAS  ETC.  RY.  ▼.  BRICK. 

In  Suit  by  Minor  Against  Master  for  Personal  Injuries,  it  is  proper 
to  allow  plaintiff  to  testify  that  no  one  ever  explained  to  him  dan- 
ger of  employment. 

Reaffirmed  in  White  v.  San  Antonio  Waterworks  Co.,  9  Tex.  Civ. 
473,  29  S.  W.   255. 

It  is  for  Jury  to  Determine  Whether  Minor,  who  has  not  been 
warned  by  master  as  to  dangers  of  employment,  has  acquired  suf- 
ficient knowledge  thereof  to  exempt  master  from  liability  for  injury. 

Reaffirmed  in  White  v.  San  Antonio  Waterworks  Co.,  9  Tex.  Civ. 
471,  29  S.  W.  254,  and  Ragley  Lumber  Co.  v.  Goldsmith  (Tex.  Civ.), 
66  S.  W.  582.  Approved  in  Missouri  etc.  Ry.  Co.  v.  Smith,  45  Tex. 
Civ.  134,  99  S.  W.  746,  charge  not  requiring  jury  to  find  whether 
minor  had  knowledge  of  defect,  and  had  discretion  to  properly  weigh 
bis  liability  to  injury  from  it,  is  erroneous.  See  notes,  33  Am.  St. 
B«p.  258;  1  L.  R.  A.  (n.  s.)  280. 

It  is  the  Dnty  of  Master  to  Caution  minor  employee  as  to  dangers 
of  his  employment. 

Approved  in  Evans  Laundry  Co.  v.  Crawford,  67  Neb.  161,  93  N. 
W.  179,  failure  of  proprietor  of  steam  laundry  to  give  such  instruc- 
tion would  render  him  liable  for  negligence. 

It  is  the  Doty  of  the  Ctourt  to  Sufficiently  Charge  the  law  applicable 
to  the  case. 

Approved  in  Gammel-Statesman  Pub.  Co.  v.  Monfort  (Tex.  Civ.), 
81  S.  W.  1032,  upholding  general  charge  presented  all  issues  proper 
to  be  submitted. 

Minor  Assumes  Danger  of  Employment,  as  to  Extent  of  which  he 
has  been  fully  informed  by  master. 

Approved  in  Missouri  etc.  Ry.  v.  Evans,  16  Tex.  Civ.  71,  41  S.  W. 
82,  failure  of  employer  to  inform  minor  employee  of  danger  renders 
him  liable  for  injury;  Texarkana  etc.  Ry.  v.  Preacher  (Tex.  Civ.), 
59  S.  W.  594,  1  Tex.  Ct.  Rep.  131,  holding  railroad  company  liable 
for  injury   to   minor   where   not   informed   as   to   danger;   Felton   v. 
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Girardy,  104  Fed.  130,  Louisville  etc.  R.  R.  v.  Miller,  104  Fed.  126, 
and  Evansville  etc.  R.  R.  v.  Maddux,  134  Ind.  583,  33  N.  E.  349, 
employer  of  minor  must  inform  him  of  danger  of  his  duties.  See 
note,  33  Am.  St.  Rep.  257. 

Where  Brakeman  was  Injnred  Throngh  Railroad's  Negligence,  and 
one  leg  was  amputated  and  right  hand  was  impaired,  verdict  for 
nine  thousand  dollars  is  not  excessive. 

Approved  in  Austin  etc.  Ry.  v.  Cullen  (Tex.  Civ.),  29  S.  W.  258, 
upholding  verdict  of  six  thousand  dollars  for  killing  of  boy  twenty- 
five  months  old. 


83  Tex.  604-607,  19  8.  W.  150,  MATTHEWS  ▼.  WAGENHAEUSEB 
BREWING  ASSN. 

One  Contracting  Directly  With  Owner  of  Building  for  lumber  to  be 
furnished  as  needed  is  original  contractor,  entitled  to  four  months' 
time  to  file  lien. 

Approved  in  Burke  v.  Brown,  10  Tex.  Civ.  299,  30  S.  W.  936, 
Baxter  Lumber  Co.  v.  Nickell,  24  Tex.  Civ.  521,  60  S.  W.  451,  both  re- 
affirming rule;  Texas  St.  Fair  etc.  Assn.  v.  Caruthers,  8  Tex.  Civ. 
478,  29  S.  W.  50,  it  is  unnecessary  to  set  out  each  item  furnished  un- 
der contract  for  specified  amount  upon  completion;  Whiteselle  v. 
Texas  Loan  Agency  (Tex.  Civ.),  27  S.  W.  313,  holding  where  contract 
was  made  with  corporation  directly,  party  is  an  original  contractor; 
Salt  Lake  Hardware  Co.  v.  Chainman  Mining  etc.  Co.,  128  Fed.  511, 
and  Colorado  Iron  Works  v.  Riekenberg,  4  Idaho,  266,  38  Pac.  652, 
both  applying  rule  where  all  dealings  of  materialman  were  with 
owner. 

Indebtedness  for  Materials  Furnished  Under  a  Single  Contract 
accrues  from  date  of  last  delivery. 

Approved  in  Western  Iron  Works  v.  Montana  Pulp  etc.  Co.,  30 
Mont.  561,  77  Pac.  417,  holding  testimony  sustained  finding  that  ma- 
terials were  furnished  on  continuous,  running  account. 

83  Tex.  607-608,  19  S.  W.  145,  YOAKUM  V.  SELPH. 
Railway   Receiver   is   Neither   Proprietor,    Owner,    Charterer,    ror 

hirer,  within  Revised  Statutes,  article  2899,  liable  for  injury  resulting 
in  death  caused  by  negligence  of  employees. 

Approved  in  Texas  etc.  Ry.  v.  Thedens  (Tex.  Civ.),  21  S.  W.  132, 
Brown  v.  Record  (Tex.  Civ.),  23  S.  W.  704,  and  Texas  etc.  B.y.  v. 
Bledsoe,  2  Tex.  Civ.  89,  20  S.  W.  1135,  all  reaffirming  rule.  See  notes, 
31  Am.  St.  Rep.  374;  63  L.  R.  A.  233. 

Question  as  to  Ri£^t  of  Action  is  Fnndamental,  and  will  be  noticed 
by  appellate  court,  although  not  raised  by  assignments. 

Reaffirmed  in  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  161;  Texas 
etc.  Ry.  V.  Collins,  84  Tex.  122,  19  S.  W.  366. 

83  Tez.  620-623,  19  a  W.  160,  LEMAN  ▼.  BOBDEN. 

Purchaser  for  Good  Consideration  Without  Notice  of  Fraud  is  pro- 
tected against  vendor's  creditors  though  vendor  intended  to  defraud 
them. 

See  note,  32  L.  R.  A.  39,  46. 

83  Tex.  628-634,  19  S.  W.  151,  OXTLP  ETC.  BY.  ▼.  JOHNSON. 

Petition  in  Suit  for  Injuries,  Alleging  Plaintiff's  Ignorance  of  de- 
fects in  machinery,  and  defendant's  knowledge  thereof,  is  sufficient 
question  of  knowledge  and  due  care  is  for  jury. 
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Approved  in  Gulf  etc.  Ry.  v.  Danshank,  6  Tex.  Civ.  388,  25  S.  W. 
296,  question  of  negligence  is  one  for  the  jury. 

Witness  cannot  be  Impeached  by  Being  Forced  to  Admit  on  cross- 
examination  that  he  was  deserter  from  United  States  army,  as  matter 
is  irrelevant. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Creason,  101  Tex.  337,  107 
8.  W.  528,  following  rule;  Donaldson  v.  Dobbs,  35  Tex.  Civ.  440,  80 
8.  W.  1085,  upholding  action  of  court  in  excluding  evidence  of  pre- 
vious history  of  and  charges  made  against  defendant;  Moody  &  Co. 
V.  Bowland,  46  Tex.  Civ.  426,  102  S.  W.  918,  witness  cannot  be  im- 
peached in  civil  suit  by  requiring  him  to  testify  to  his  discreditable 
acts,  not  involved  in  case;  Cooper  Grocer  Co.  v.  Britton  (Tex.  Civ.), 
74  8.  W.  93,  in  action  for  conversion  witness  was  improperly  com- 
pelled to  testify  he  was  financially  embarrassed;  Crawleigh  v.  Gal- 
veston etc.  Ry.  Co.,  28  Tex.  Civ.  264,  67  S.  W.  142,  in  action  for 
damages  for  death  of  son,  introduction  of  evidence  that  plaintiff  had 
been  indicted  for  burglary  inadmissible,  but  harmless;  State  v.  Shock- 
ley,  29  Utah,  53,  110  Am.  St.  Rep.  661,  80  Pac.  874,  one  on  trial 
for  murder,  testifying  in  his  own  behalf,  cannot  be  interrogated  re- 
specting his  commission  of  other  crimes;  White  v.  Houston  etc.  R.  R. 
(Tex.  Civ.),  46  S.  W.  384,  evidence  that  witness  was  a  "loafer  and 
bum"  is  incompetent  to  impeach  him;  Hill  v.  Dons  (Tex.  Civ.),  37 
8.  W.  639,  rejecting  question  whether  witness  has  been  indicted  for 
crime;  Texas  etc.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  503,  31  S.  W.  849, 
impeaching  witness  by  showing  he  was  at  time  of  trial  in  jail  for 
embezzlement;  Herring  v.  Patten,  18  Tex.  Civ.  150,  44  S.  W.  51,  fact 
that  witness  was  convicted  of  petit  larceny  does  not  prevent  his 
testifying;  Tipton  v.  Thompson,  21  Tex.  Civ.  144,  50  S.  W.  641,  in- 
quiring into  witness*  reputation  for  chastity;  Missouri  etc.  Ry.  v. 
DeBord,  21  Tex.  Civ.  702,  53  S.  W.  593,  witness  in  civil  case  cannot 
be  impeached  by  showing  conviction  of  felony  in  foreign  state.  See 
note,  82  Am.  St.  Rep.  32. 

Railway  Company  is  Bound  Only  to  Use  Oare  of  person  of  ordinary 
prudence  in  providing  machinery  for  use  of  its  employees. 

Approved  in  Sonnenfield  v.  Mayton  (Tex.  Civ.),  39  S.  W.  168,  ap- 
plying rule  in  charge  on  care  required  in  piling  lumber;  Galveston 
etc.  Ry.  V.  Sweeney,  14  Tex.  Civ.  221,  36  S.  W.  802,  question  of  neg- 
ligence is  one  for  jury,  unless  otherwise  provided  by  statute.  See 
note,  31  Am.  St.  Rep.  349. 

Master  cannot  Urge  Neglect  of  Fellow-servant  in  Defense  to  suit 
°7  servant  for  injury  where  his  own  neglect  contributed. 

Reaffirmed  in  Gulf  etc.  Ry.  Co.  v.  Warner   (Tex.  Civ.),  36  S.   W. 

^^1    See  note,  54  L.  R.  A.  174. 

^^e  is  No  Material  Variance  Between  Allegation  that  plaintiff 

*^  thrown   from   hand-car   and   proof   that   when    car   stopped    sud- 

^Jv  he  jumped  to  save  himself. 

^^Pproved  in  Hicks   v.  Galveston  etc.  Ry.  Co.,  96  Tex.  357,  72   S. 

.  ■  ®^6,  under  allegation  that  train  employees  negligently  jerked  and. 

^d  car  in  which  deceased  was  passenger,  causing  it  to  lurch  back- 


^ar^ 


J,  ^  ind  forward,  thereby  causing  him  to 
?. lurch  was  sidewise   is  not  variance;  Ii 


V  Hu 


fall  across  seat,  evidence 
International  etc.  R.  R.  Co. 


^*^Ugen,  45  Tex.   Civ.   330,   100   S.   W.   1001,   no  material   variance 

•^eeB  allegation  that  when  plaintiff  struck  ground  he  was  shaken 

-  ,|.^^    his  right  mind  and  evidence  that  he  spoke  few  words  after 

^^8  and  then  became  unconscious;  Missouri  etc.  Ry.  Co.  v.  Crum, 
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'ex.  Civ.  612,  SI  S.  W.  74,  evidence  that  fireman  jumped  or  fell 
engine,  under  allegation  that  he  whb  blown  out  of  it,  wat  [irop- 

Bdmitted;   Hillje   v.  Hettich   (Tei.   Civ.),   05   8.   W.  492,  3  Tei. 

Sep.  S35,  sustaining  petition  though  variance  as  to  particular 
therein  mentiotied  aod  those  proven. 

ex.  B35-619,  19  S,  W.  268,  ABMSTEONO  v.  O'BBIEN. 
lecutora  may  Employ  Agents  to  Sell  Lands  Belonging  to  Estate 
pair  reasonable  commissions  for  services. 

iproved  in  McCown  v,  Terrell,  9  Tei.  Civ.  74,  2B  8.  W,  487, 
on  y.  Gray,  17  Tei.  CW.  653,  43  S.  W.  S25.  both  reaffirming  role; 
ien  V.  Gilliland,  4  Tex.  Civ.  41,  23  S.  W.  244,.  same  case  on  third 
al.  See  notes,  78  Am.  St.  Bep.  204;  80  Am.  St.  Rep.  122^  64  L.  B. 
S6. 

le  cannot  ba  Agent  for  Both  Bayer  and  Seller,  and  Becover  com- 
ions  from  both  uDlesi  be  so  act  nith  knowledge  and  consent  of 
parties;  nor  can  one  be  both  party  and  agent,  and  as  agent 
rer'cammigsians  from  other  party. 

>proved  in  Tinsley  v.  Penniman,  12  Tex.  Civ.  596,  34  S.  W.  367, 
fing   rule   where    real    estate   broker   acted   (or   both   buyer   and 
r;  Ryan  v.  Eahler  (Tex.  Civ.),  46  S.  W.  72,  Belling  agent  cannot 
commission   where   purchaser   is   buying   for   him.     See   notes,   34 
St.  Bep.  328;  SO  Am.  St.  Bop.  558;  45  L.  B.  A.  41,  47,  48,  4S. 
here  Two  Executors  Qnallfled  and  were  Acting,  I.etten  of  One  of 
I  are  admissible  in  action  against  them  for  services. 
e  note,  127  Am.  St.  Bep.  383. 
[ar  of  Compromise  or  Sale  cannot,  If  Bejected,  be  nsed  for  any 

Btinguished  in  Clark  v.  Wilson,  41  Tex.  Civ.  456,  91  8.  W.  630, 

;tion  by  broker  to  recover  commissions,  where  purchaser  depended 

elling   to   third   parties   in   order  to   make   payment,   issue  should 

I  been  submitted  to  jury,  though  sale  was  not  made. 

vker  Agreeing  to  Divide  Oommlsslons  With.  PurchaMr  -does  not 

right  to  commission. 

e  note,  45  L.  B.  A.  40. 

'ex.  660-663,  29  Am  St  Bep.  690,  19  a  W.  274,  16  L.  B.  A.  G98, 
TEXAS  ETC.  OH.  CO.  v.  ASOUE. 

I  Bender  Contract  Void  It  Is  not  Necessary  That  It  Create  pure 
jpolyj  agreement  may  be  illegal  if  natural  oj  necessary  conse- 
ices  are  prevention  of  competition  and  creation  of  fictitious  prices, 
^proved  in  Arnold  &  Co.  v.  Jones  etc.  Co.,  152  Ala.  504,  44 
863,  12  L,  E.  A.  (n.  s.)  150,  agreement  between  cotton  buyers 
ame  district  to  pay  each  other  certain  amount  on  all  cotton 
;ht,  and  give  each  other  option  to  furnish  needed  cotton,  void; 
vn  V.  Jacobs'  Pharmacy  Co.,  115  Ga.  435,  90  Am.  Bt.  Bep.  126, 
.  E.  555,  57  L.  K,  A.  547,  member  of  a  combination  of  mercantile 
ers  in  drugs  may  be  enjoined  from  compelling  another  to  sell 
rices  fixed  by  them;  Barataria  Canning  Co.  v.  Joulian,  80  Miss. 
31  So.  962,  agreement  as  to  sale  of  oysters  invalid,  as  limiting 
price  of  a  commodity;  State  v.  Armour  Packing  Co.,  173  Mo, 
96  Am.  Bt.  Bep.  515,  73  S.  W.  652,  61  L.  B.  A.  464,  applying 
to  combination  formed  to  regulate  or  fix  prices  of  meat;  Ander- 
V.  Shawnee  Compress  Co.,  17  Okl.  243,  87  Pac.  318,  15  L.  B.  A. 
B.)  846,  applying  rule  to  corporation  whose  methods  showed  its 
Gt  was  to  gain  control  of  compress  busiaess;   Queen  Ins.   Co.  v. 
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State,  86  Tex.  266,  24  S.  W.  402,  22  L.  R.  A.  483,  holding  combina- 
tion of  ine^rance  companies  to  fix  rates  not  enjoinable  hj  the  public; 
Anheuser-Busch  etc.  Assn.  y.  Houck  (Tex.  Civ.),  27  S.  W.  696,  hold-^ 
ing  combination  of  brewers  and  liquor  dealers  to  control  beer  illegal 
under  statute;  Anderson  v.  Rowland,  18  Tex.  Civ.  462,  44  S.  W.  912^ 
sustaining  covenant  in  deed  not  to  conduct  saloon  on  premises; 
Jackson  v.  Stanfield,  137  Ind.  611,  36  N.  £.  351,  enjoining  rule  to 
restrain  lumber  dealers  from  selling  but  to  certain  people;  State  v. 
Firemen's  Fund  Ins.  Co.,  152  Mo.  47,  52  S.  W.  608,  45  L.  R.  A.  363, 
holding  agreement  between  insurance  companies  not  to  contract  with 
parties  insured  in  other  companies  except  as  agreed  valid;  Nester 
v.  Continental  Brewing  Co.,  161  Pa.  482,  41  Am.  St.  Rep.  897,  29 
Atl.  104,  24  L.  R.  A.  247,  holding  combination  among  brewers  to 
prevent  competition  illegal;  Bailey  v.  Master  Plumbers,  103  Tenn. 
107,  114,  52  S.  W.  854,  856,  46  L.  R.  A.  561,  holding  combination  of 
plumbers  to  buy  only  of  certain  dealers  illegal;  Milwaukee  Masons 
etc.  Association  v.  Niezerowski,  95  Wis.  136,  70  N.  W.  168,  37  L.  R.  A. 
127,  agreement  of  masons  to  submit  bids  to  association  and  add  six 
per  cent  thereto  for  benefit  of  organization  invalid;  Tuscaloosa  Ice 
Mfg.  Co.  V.  Williams,  127  Ala.  123,  28  So.  673,  50  L.  R.  A.  175, 
instance  where  contract  between  two  ice  factories  that  one  should 
not  run  for  five  years  was  held  void.  See  notes,  34  Am.  St.  Rep. 
556;  31  Am.  St.  Rep.  247;  32  Am.  St.  Rep.  301;  33  Am.  St.  Rep. 
221;  36  Am.  St.  Rep.  696;  41  Am.  St.  Rep.  899;  49  Am.  St.  Rep. 
789;  51  Am.  St.  Rep.  199;  53  Am.  St.  Rep.  641;  54  Am.  St.  Rep. 
741;  79  Am.  St.  Rep.  659;  80  Am.  St.  Rep.  28;  51  L.  R.  A.  548;  52 
L.  R.  A.  381;  51  L.  R.  A.  785;  35  L.  R.  A.  318;  18  L.  R.  A.  658. 

Contract  by  Whicli  Practical  Control  of  Product  of  State  is  se- 
cured and  prices  fixed  arbitrarily,  and  certain  producers  guaranteed 
certain  profits,  is  void. 

Approved  in  Mallenckrodt  etc.  Works  v.  Nemnich,  83  Mo.  Ap.  15, 
agreement  restricting  trade  will  be  upheld  where  it  covers  only  par- 
ticular locality;  United  States  v.  Knight,  156  U.  S.  32,  15  Sup.  Ct. 
Bep.  261,  39  L.  338,  dissenting  opinion,  majority  holding  corporation 
controlling  all  sugar  refineries  of  state  a  monopoly.  See  note,  35 
L.  B.  A.  318. 

Court  will  Take  Judicial  Notice  That  Certain  Cities  are  commer- 
cial centers. 
See  note,  82  Am.  St.  Rep.  443. 

83   Tex.    663-667,    19    8.    W.    280,    SWING    ▼.    COMMISSIONEB'S 
COXTBT. 

Imposition  of  Tax  upon  Citizens  to  Meet  Debt  Incurred  in  illegal 
attempt  to  incorporate  is,  in  effect,  taking  of  property  without  due 
process  of  law. 

Approved  in  Quanah  v.  White,  88  Tex.  19,  28  S.  W.  1067,  new 
incorporation  in  place  of  corporation  declared  void  does  not  render 
new  corporation  liable  for  debts  of  former. 

Distinguished  in  White  v.  Quanah  (Tex.  Civ.),  27  S.  W.  840,  hold- 
ing de  facto  municipal  corporation  declared  void  and  reincorporated 
liable  for  prior  indebtedness,  under  statute. 

Legislature  has  No  Powto  to  Levy  Tax  upon  Inhabitants  to  meet 
liabilities  incurred  by  illegal  attempt  at  municipal  government. 

Approved  in  Sun  Vapor  etc.  Co.  v.  Eeenan,  88  Tex.  202,  30  S.  W. 
869,  following  rule. 
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83  Tex.  667-675,  19  S.  W.  156,  WILLIAMS  v.  TAYLOR. 

When  Bill  has  Been  Signed  by  Presiding  Officer  of  Both  Houses, 
and  approved  by  governor,  it  is  conclusive  evidence  of  its  passage 
in  manner  required  by  constitution. 

Approved  in  State  v.  Larkin,  41  Tex.  Civ.  264,  265,  90  S.  W.  917, 
applying  rule  to  statute  validating  the  incorporation  of  cities  invalid 
for  a  specified  reason.  See  notes,  47  Am.  St.  Rep.  821;  23  L.  R.  A. 
342. 

Distinguished  in  State  v.  Frank,  60  Neb.  332,  83  N.  W.  75,  records 
of  law-making  body  may  be  looked  into  to  ascertain  if  statute  regu- 
lating fees  has  been  properly  enacted;  State  v.  Frank,  60  Neb.  332, 
83  N.  W.  75,  holding  enrollment,  authentication  and  approval  of  such 
act  only  prima  facie  evidence  of  its  due  enactment;  Manor  Casino 
V.  State  (Tex.  Civ.),  34  S.  W.  771,  rule  not  applicable  where  question 
is  as  to  jurisdiction  of  legislature  to  pass  certain  law. 

Journals  of  Legislature  cannot  be  Referred  to  to  Invalidate  Act 
signed  by  presiding  officers  of  both  houses  and  approved  by  governor, 
as  constitution  requires. 

Approved  in  El  Paso  etc.  R.  R.  Co.  v.  Foth,  45  Tex.  Civ.  284,  100 
S.  W.  176,  following  rule;  Presidio  Co.  v.  City  Nat.  Bank,  20  Tex. 
Civ.  515,  44  S.  W.  1071,  proclamation  of  governor  and  journals  in- 
competent to  show  act  invalid.     See  note,  47  L.  R.  A.  518. 

83  Tex.  675-683,  19  S.  W.  121,  TEXAS  ETC.  BY.  ▼.  HALL. 

Where  Application  for  Continuance  Does  not  Show  whether  it  is 
first  or  second,  before  appellate  court  will  reverse  for  refusal  it 
will  satisfy  itself  whether,  when  treated  as  either,  its  refusal  was 
error. 

Approved  in  Missouri  etc.  Ry.  v.  Wright,  19  Tex.  Civ.  48,  47  S.  W. 
57,  East  Texas  Land  etc.  Co.  v.  Texas  Lumber  Co.,  21  Tex.  Civ. 
413,  52  S.  W.  647,  both  reaffirming  rule;  French  v.  Groesbeck,  8  Tex. 
Civ.  20,  27  S.  W.  44,  ruling  on  application  for  continuance  addressed 
to  discretion  of  court  will  not  be  considered  where  discretion  not 
abused;  Gulf  etc.  Ry.  v.  Rowland  (Tex.  Civ.),  35  S.  W.  32,  court's 
discretion  in  refusing  equitable  application  for  continuance  is  re- 
viewable only  for  abuse. 

Due  Diligence  in  Securing  Witness,  as  Oround  for  Continuance, 
must  be  shown  by  something  more  than  mere  service  of  subpoena 
without  tender  of  fees. 

Reaffirmed  in  Doll  v.  Mundine,  7  Tex.  Civ.  104,  26  S.  W.  91.  Ap- 
proved in  Ft.  .Worth  Stockyards  Co.  v.  Whittenburg,  34  Tex.  Civ. 
164,  78  S.  W.  364,  facts  sufficiently  show  want  of  diligence. 

Under  Revised  Statutes,  Article  2904,  Both  Father  and  Mother 
have  right  of  action  for  death  of  squ,  and  they  may  join  as  plaintiffs. 

See  note,  70  Am.  St.  Rep.  678. 

In  Suit  by  Parents  for  Death  of  Son,  Declarations  Made  imme- 
diately after  accident,  as  to  how  it  occurred,  are  admissible  as  part 
of  res  gestae. 

Approved  in  Missouri  etc.  Ry.  v.  Bond,  2  Tex.  Civ.  107,  20  S.  W. 
931,  reaffirming  rule;  Ft.  Worth  etc.  Ry.  Co.  v.  Pa^ti^,  33  Tex.  Civ. 
174,  76  S.  W.  237,  in  action  for  injuries,  exclamation  made  upon  re- 
gaining consciousness  after  accident,  "Thank  God  I  My  children  are 
saved  though  I  am  killed,"  properly  admitted;  Galveston  etc.  Ry.  Co. 
V.  Davis,  27  Tex.  Civ.  280,  65  S.  W.  217,  statement  made  by  injured 
party  describing  manner  of  accident,  while  still  lying  on  ground  where 
he  fell,  admissible  as  res  gestae. 
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Distinguished  in  Ft.  Worth  etc.  By.  v.  Stone  (Tex.  Civ.),  25  S.  W. 
808,  rejecting  statements  as  to  how  accident  occurred,  made  by  in- 
jnred  person  shortly  after. 

In  Salt  for  Damages  for  Death  of  Boy  of  Tender  Age,  it  is  proper 
to  charge  jury  in  considering  question  of  contributory  negligence  to 
'look  to  and  consider  age  of  boy  at  time." 

Beaffirmed  in  Consolidated  City  etc.  By.  v.  Carlson,  58  Kan.  67, 
48  Pac.  637. 


83  Tex.  684-689,  19  8.  W.  292»  PBOETZEL  v.  SCHBOEDEB. 

Husband  and  Wife  cannot  Enter  into  Any  Agreement  regarding 
commonity  property  which  will  defeat  rights  of  heirs  therein;  any 
power  of  sale  given  by  wife  is  revoked  by  her  death. 

Approved  in  Kellett  v.  Kellett,  23  Tex.  Civ.  575,  56  S.  W.  768,  mar- 
ried woman  cannot,  by  joining  with  her  husband,  convey  her-  separate 
property  to  third  party  and  have  it  reconveyed  to  husband  to  convert 
it  into  community  property;  Engleman  v.  Deal,  14  Tex.  Civ.  3,  37 
8.  W.  653,  holding  contract  after  marriage  for  wife  not  to  claim 
interest  in  community  property  void. 
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H  Tax  1-3,  19  B.  W.  283,  HOOBE  ▼.  JbOQ'BRB. 

Verdict  of  Jot;  Bu«d  ra  OonlUcUng  EvldencA  wUl  not  be  dii- 
tnrbcd  on  appeal  if  there  ii  evidence  to  support  it. 

Approved  in  Smith  v.  Anderson,  8  Tai.  Civ.  193,  27  8.  W.  776, 
TeatSnning  rale. 

Impnipar  B«maA>  of  Ooniual,  Vnob]ect«d  to,  cumot  be  Urged  as 
jTonnd  for  levertal. 

Beaffirmed  in  Tyler  etc.  Works  v.  8l.  Lonls  ate.  By.  (Tex.  Civ.), 
S3  a.  W.  354;  Onlf  «te.  By.  v.  Brown,  16  Tex.  Civ,  102,  40  S.  W. 
613. 

B4  Tax.  3-7,  31  Am.  St.  Bep.  17,  19  S.  W.  2S4,  OONZAI^S  t.  GAI.- 
VB8T0N. 

Vhether  City  waa  Guilty  of  Nagligenca  In  Allowing  Lnmber  to 
be  piled  in  street,  and  whether  it  had  notice,  actual  or  constructive, 
ii  tot  jury  to  determine  in  suit  for  damages  for  injury. 

Api«>red  in  Meiican  etc.  By.  v.  Muesette,  86  Tei.  719,  26  8.  W. 
lOSO,  S4  I>.  B.  A.  642,  question  of  negligence  is  one  for  the  jury; 
Loeke  v.  loternatioDal  etc.  By.,  25  Tex.  Civ.  148,  60  S.  W.  316,  1 
tn.  Ct.  Bep.  378,  and  Galveston  etc.  By.  v.  Sweeney,  14  Tex.  Civ. 
il9,  36  S.  W.  801,  whether  act  charged  waa  negligent  is  question 
'or  jury. 

Qaeationed  in  Texas  etc.  By.  t.  Bigham,  90  Tei.  22S,  38  8.  W.  164, 
ndes  of  leading  case  approved  but  tbeir  application  questioned. 

Proximate  Caose  is  aot  Necess&rlly  Laat  Act  of  Oause,  or  nearest 
set  to  injury,  but  it  must  be  concurring  cause  sucb  as  might  reaaon- 
■blj'  have  been  contemplated  as  involving  the  result. 

Approved  in  Heynolde  v.  Galveston  etc.  Ky.  Co.,  101  Tex.  4,  130 
Am.  St.  Bep.  799,  102  8.  W.  T24,  railroad  negligently  permitting  cattls 
to  escape  into  adjoining  pasture  is  not  liable,  in  absence  of  proof  of 
<^att1s  being  infected,  for  daiuage  to  owner  caused  by  quarantiuo 
pliced  on  pasture  preventing  him  from  shipping  cattle  to  market! 
Cnnaingham  v.  Neal,  49  Tex.  Civ.  621,  109  8.  W.  460,  upholding 
cbitge  that  plaintiff's  right  to  recover  would  not  be  defeated  by  his 
knowledge  of  proiimity  of  post  to  track,  if  it  was  not  in  itself,  un- 
aided by  negligence  of  defendant,  cause  of  injury;  St.  Louis  etc.  By. 
(381) 
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Co.  V.  Bryant,  46  Tex.  Civ.  602,  103  S.  W.  237,  applying  rule  where 
passenger  was  injured  while  attempting  to  alight  from  train,  put 
in  motion  before  reasonable  time  elapsed  to  let  him  alight,  and  was 
also  interfered  with  by  passenger  attempting  to  board  train;  Gulf 
etc.  By.  Co.  v.  Hays,  40  Tex.  Civ.  169,  89  S.  W.  32,  where  brakcman 
neglected  Jbo  flag  train  and  dispatcher  to  notify  it  of  danger,  acci- 
dent may  have  resulted  from  their  concurring  negligence;  Texas  etc. 
B.  Co.  V.  Kelly,  34  Tex.  Civ.  27,  80  S.  W.  1077,  plaintiff  knowing 
danger  of  using  hand-car  without  brake  did  not  assume  risk  from 
defendant's  negligence  in  raising  obstruction;  Alice  etc.  Telephone 
Co.  v.  Billingsley,  33  Tex.  Civ.  455,  77  S.  W.  257,  telegraph  pole 
erected  too  close  to  main  traveled  portion  of  street  proximate  cause 
of  collision;  Shelton  v.  Northern  Texas  Traction  Co.,  32  Tex.  Civ. 
509,  75  S.  W.  339,  street  railway  liable  where,  at  intersection  with 
railroad  tracks,  rails  of  both  roads  defective;  Missouri  etc.  By.  Co. 
V.  Harrison  (Tex.  Civ.),  77  S.  W.  1037,  1038,  carrier  liable  for  injury 
from  unwarmed  car,  while  latter  is  being  operated  by  connecting 
carriers;  Snydor  v.  Arnold,  122  Ky.  557,  92  S.  W.  290,  allowing  re- 
covery for  negligent  piling  of  lumber,  though  accident  immediately 
caused  by  wagon  running  against  it;  Galveston  etc.  By.  v.  Sweeney, 
6  Tex.  Civ.  178,  24  S.  W.  949,  holding  railway  company  liable  for 
injury  caused  by  defective  machinery;  San  Antonio  Gas  etc.  Co.  v. 
Speegle  (Tex.  Civ.),  60  S.  W.  885,  2  Tex.  Ct.  Bep.  35,  refusing  charge 
assuming  only  one  cause  of  injury  proximate;  Texas  etc.  By.  Co.  v. 
Bigham  (Tex.  Civ.),  36  S.  W.  1112,  San  Antonio  etc.  By.  v.  Jazo 
(Tex.  Civ.),  25  S.  W.  714,  Eads  v.  Marshall  (Tex.  Civ.),  29  8.  W. 
171,  and  Gulf  etc.  By.  v.  Williams  (Tex.  Civ.),  39  S.  W.  968,  negli- 
gence to  constitute  liability  must  be  proximate  cause  of  injury; 
Galveston  etc.  By.  Co.  v.  Jackson  (Tex.  Civ.),  44  S.  W.  1073,  holding 
railway  company  liable  for  injury  caused  by  defective  brakes.  See 
notes,  102  Am.  St.  Bep.  953;  96  Am.  St.  Bep.  362;  20  L.  B.  A.  (n.  s.) 
613,  734,  739. 

84  Tex.  8-12,  19  8.  W.  281,  PBUITT  ▼.  DUBANT. 

Limitation  of  Suit  Against  County  on  Claim  for  Services  begins 
to  run  from  time  of  refusal  to  recognize  claim  as  valid;  e.  g.,  com- 
missioner's court's  refusal  to  issue  warrant  or  levy  tax. 

Approved  in  City  Nat.  Bank  v.  Presidio  Co.  (Tex.  Civ.),  26  S.  W. 
776,  commissioners  have  power  to  employ  attorney  to  defend  suits 
where  county  attorney  not  required  to  do  so  by  statute. 

84  Tex.  12-17,  19  8.  W.  291,  WHABTON  COUNTY  v.  AHLDAG. 

Article  2403,  Bevised  Statutes,  Does  not  Authorize  Payment  of 
commission  on  scrip  turned  over  by  county  treasurer  to  commis- 
sioner's court  for  cancellation,  as  on  money  disbursed. 

Limited  in  McKinney  v.  Bobinson,  84  Tex.  497,  19  S.  W.  702, 
holding  question  as  to  right  to  commissions  on  county  scrip,  taken 
in  payment  of  taxes,  was  not  involved. 

84  Tex.  17-21,  19  S.  W.  285,  ANDERSON  ▼.  WESTEBN  UNION 
TEL.  CO. 

Father  and  Son,  Sendee  and  Sender  of  Message,  respectively,  can- 
not join  in  suit  against  telegraph  company  for  delay  in  delivering 
message  announcing  death  of  another  son. 

Approved  in  Western  etc.  Tel.  Co.  v.  Evans,  1  Tex.  Civ.  300,  21 
S.  W.  267,  refusal  to  charge  that  company  is  not  liable  for  failure 
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to  deliver  message  beyond  free  delivery  limits  where  payment  made 
too  late  for  message  to  reach  destination  prior  to  closing  of  office, 
not  error;  Western  etc.  Tel.  Co.  v.  Carter,  24  Tex.  Civ.  83,  58  S.  W. 
199,  and  Western  etc.  Tel.  Co.  v.  Womack,  9  Tex.  Civ.  610,  29  S.  W. 
933,  where  company  undertakes  to  deliver  message  it  must  use  due 
diligence  to  do  so;  Western  etc.  Tel.  Co.  v.  Wood,  57  Fed.  477,  21 
L.  R.  A.  706,  refusing  damages  for  mental  anguish,  caused  by  failure 
to  promptly  deliver  message. 

Telegraph  Company  Beceivlng  Message  not  Written  on  One  of  its 
blanks  waives  condition  as  to  notice  of  claim  for  damages  within  sixty 
days;  sender  cannot  be  bound  by  condition  not  brought  to  his  knowl- 
edge. 

Approved  in  Western  etc.  Tel.  Co.  v.  Arwine,  3  Tex.  Civ.  157,  22 
8.  W.  105,  reaffirming  rule;  Western  etc.  Tel.  Co.  v.  Russell  (Tex. 
Civ.),  31  S.  W.  698,  and  Western  Union  Tel.  Co.  v.  O'Keefe  (Tex. 
Civ.),  29  S.  W.  1139,  holding  company  liable  for  failure  to  deliver 
telegram  where  negligence  shown.     See  note,  56  L.  R.  A.  743,  747. 

Telegraph  Company  most  Use  Beasonable  Diligence  in  delivering 
message,  whether  or  not  addressee  lives  in  free  delivery  limits. 

Approved  in  Western  Union  Tel.  Co.  v.  Ayres,  47  Tex.  Civ.  560, 
105  S.  W.  1167,  following  rule. 

Telegraph  Company  Should  Notify  Sender  of  Nondelivery  because 
addressee  lives  outside  free  delivery  limits. 
See  note,  67  L.  R.  A.  157. 

84  Tez.  21-22,  19  a  W.  SOD,  SOUTHEBN  PAC.  CO.  ▼.  BLOCK. 

Southern  Pacific  Railroad  Company  and  Southern  Pacific  Company 
cannot  be  regarded  as  identical;  accordingly,  citation  issued  to  for- 
mer and  return  showing  service  on  latter  cannot  support  default 
against  latter. 

Reaffirmed  in  Southern  Pac.  Co.  v.  Burns  (Tex.  Civ.),  23  S.  W.  289; 
Southern  Pac.  Co.  v.  Graham,  12  Tex.  Civ.  570,  34  S.  W.  137. 

Distinguished  in  Bobbins  v.  Midkiff,  46  Tex.  av.  275,  102  S.  W. 
432,  corporation  doing  business  and  suffering  judgment  to  be  ob- 
tained against  it  under  name  slightly  different  from  that  given  in 
charter  cannot  complain  of  validity  of  judgment  so  obtained;  Hille 
V.  Neale,  32  Ind.  Ap.  352,  69  N.  E.  717,  that  notice  of  allotment  of 
drainage  ditch  described  it  as  "reallotment,"  immaterial. 

84  Tez.  23-26,  19  S.  W.  297,  CltATLIK  ▼.  PFEIFER. 

Interveners  Desiring  Protection  Against  Judgment  against  defend- 
ant in  absence  of  supersedeas  bond,  should  pray  for  injunction  or 
order  to  deposit  in  court. 

Approved  in  Polk  v.  King,  19  Tex.  Civ.  669,  48  S.  W.  602,  over- 
ruling motion  of  intervener  to  require  sheriff  to  deposit  returns  in 
court  pending  appeal  and  require  plaintiffs  to  give  bond  if  they 
took  same,  where  insolvency  of  defendant  not  shown. 

Where,  in  Suit  to  Becover  Interest  in  Property,  Interveners  have 
requested  such  relief  as  they  are  entitled  to,  and  have  shown  their 
attachment  Uen,  they  are  entitled  to  recover  from  plaintiff  proceeds 
of  sale  on  execution  against  defendant. 

Approved  in  Polk  v.  King,  19  Tex.  Civ.  668,  48  S.  W.  602,  held 
«rror  to  strike  out  and  dismiss  intervener's  plea  to  protect  lien. 
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84  Tex.  26-31,  19  S.  W.  298,  OVEBSTBEET  ▼.  BOOT. 

Where  In  Beplevln  Suit  Plaintiff  lias  Abandoned  Oanse  as  against 
several  of  defendants,  and  retraxit  entered  of  record  was  followed 
by  judgment,  such  parties  cannot  afterward  be  sued  on  replevin 
bond. 

Approved  in  Linberg  v.  Finks,  7  Tex.  Civ.  396,  25  S.  W.  791, 
arguendo. 

84  Tex.  31-37,  19  S.  W.  294,  MUTUAL  UFE  INS.  00.  ▼.  TILLMAN. 

Declarations  of  a  Phyvician  Made  While  Examining  a  patient  are 
admissible  as  res  gestae. 

Approved  in  Tobin  v.  O'Brieter,  16  Okl.  507,  85  Pac.  1123,  on  issue 
as  to  mental  unsoundness. 


84  Tex.  38-40,  19  S.  W.  336,  WESTEBN  UNION  TEL.  00.  ▼.  BEB- 
INGEB. 

It  is  Immaterial  Who  Pays  for  Sending  Message,  if  npon  Its  Face 

it  appears  to  be  for  sendee's  benefit,  and  he  has  right  of  action  for 
delay  in  transmission. 

Approved  in  Western  Union  Telegraph  Co.  v.  Cook,  45  Tex.  Civ. 
91,  99  S.  W.  1132,  following  rule;  Western  etc.  Tel.  Co.  v.  Hale,  11 
Tex.  Civ.  81,  32  S.  W.  815,  addressee  of  telegram  cannot  recover  for 
negligence  where  not  beneficiary;  Western  Union  Tel.  Co.  v.  Jeanes 
(Tex.  Civ.),  29  S.  W.  1130,  held  error  to  refuse  rule  in  instruction 
where  shown  on  face  of  message  that  it  was  for  addressee's  benefit. 

Compensation  for  Mental  Anguish  may  be  Becovered  in  Suit  against 
telegraph  company  for  failure  to  deliver  message. 

Reaffirmed  in  Western  etc.  Tel.  Co.  v.  Thompson,  18  Tex.  Civ.  610, 
45  S.  W.  429.     See  note,  34  Am.  St.  Rep.  831. 

Denied  in  Western  etc.  Tel.  Co.  v.  Wood,  57  Fed.  477,  21  L.  R.  A. 
706,  and  Newman  v.  Western  etc.  Tel.  Co.,  54  Mo.  Ap.  439,  sender 
of  telegram  cannot  recover  for  mental  suffering  caused  by  nonde- 
livery. 

84  Tex.  40-46,  19  S.  W.  334,  FIBST  NAT.  BANK  ▼.  GBEENVILLE 
NAT.  BANK. 

Oertiflcate  of  Deposit  is  Written  Acknowledgment  of  Beceipt  of 
sum  of  money  on  deposit  which  bank  or  banker  agrees  to  pay  to 
depositor  or  to  his  order,  or  to  some  other  person  or  to  his  order, 
and  its  form  must  determine  its  negotiability. 

See  notes,  75  Am.  St.  Bep.  44,  46. 

Deposit  of  Checks  Does  not  Create  Belation  of  Debtor  and  cred- 
itor between  bank  and  depositor. 

See  notes,  32  Am.  St.  Rep.  175;  33  Am.  St.  Bep.  227;  7  L.  B.  A. 
(n.  s.)  694. 

An  Instrument  is  not  Negotiable  unless  it  is  an  express  promise 
to  pay  a  sum  of  money. 

See  note,  125  Am.  St.  Rep.  197. 

To  Pay  Means  to  Discharge  one's  obligation  to  another. 

Approved  in  dissenting  opinion  in  Smith  v.  Hope,  47  Fla.  300, 
35  So.  867,  majority  holding  provision  in  bill  of  sale  for  payment  of 
money  does  not  necessarily  imply  binding  obligation  so  as  to  make 
it  mortgage. 
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84  Tex.  46-48,  19  S.  W.  339,  ROANE  ▼.  ROSS. 

Wliere  Petition  in  Suit  on  Vendor's  Lien  Note  Does  not  Show  that 
other  notes  are  outstandiiig,  defendant  wishing  to  take  advantage 
of  fact  that  others  are  outstanding  should  plead  it. 

See  note,  38  Am.  St.  Rep.  422. 

Where  Note  Bears  Interest  at  Ten  Per  Cent  and  Stipulates  for  in- 
terest on  unpaid  interest,  judgment  for  principal  and  ten  per  cent 
interest  thereon,  and  eight  per  cent  interest  on  unpaid  interest,  is 
proper. 

Approved  in  Crider  v.  San  Antonio  etc.  Loan  Assn.,  89  Tex.  600, 
35  S.  W.  1048,  reaffirming  rule;  Stone  v.  Pettus,  47  Tex.  Civ.  18,  103 
S.  W.  415,  allowing  recovery  of  legal  interest  on  past  due  install- 
ments of  interests;  Martin  v.  Land  etc.  Bank,  5  Tex.  Civ.  171,  23 
S.  W.  1035,  fact  that  interest  was  to  be  paid  by  coupon  notes  at 
highest  legal  rate  of  interest,  and  that  coupons  were  to  bear  interest 
at  same  rate,  does  not  constitute  usury;  Galveston  etc.  In  v.  Co.  v. 
Grymes  (Tex.  Civ.),  50  S.  W.  468,  compensation  charged  for  deten- 
tion of  property  is  interest,  and  if  in  excess  of  ten  per  cent  it  is 
usurious;  Masterson  v.  Burnett  (Tex.  Civ.),  37  S.  W.  988,  alJ owing 
interest  upon  interest  which  came  due  annually. 

Suit  npon  Vendor's  Lien  Note  With  Prayer  for  Foreclosnre  of  re- 
served lien  cannot  be  construed  as  suit  for  specific  performance. 

Reaffirmed  in  Upton  v.  Maurice  (Tex.  Civ.),  34  S.  W.  644. 

84  Tez.  48-53,  19  S.  W.  302,  STATE  ▼.  CATLIN. 
Bight  of  Appointee  to  Office  is  not  Affected  by  Appointment  in 

■ 

anticipation  of  vacancy  and  before  it  actually  existed. 

Approved  in  City  of  Houston  v.  Mahoney,  36  Tex.  Civ.  47,  80  S. 
W.  1143,  adoption  of  civil  service  rules  as  to  policemen  did  not  give 
them  additional  two  year  terms;  Kinbrough  v.  Barnett,  93  Tex.  309, 
312,  55  S.  W.  121,  122,  superintendent  of  schools  may  recover  emolu- 
ments of  office;  Maddox  v.  York,  21  Tex.  Civ.  624,  54  S.  W.  25, 
npon  death  of  sheriff  commissioner's  court  may  fill  of&ce  by  appoint- 
ment until  general  election. 

The  Legislature  has  No  Power  to  EzteD  X  a  Term  of  Office  beyond 
the  period  fixed  by  the  constitution.         •  «<« 

Approved  in  Proctor  v.  Blackburn,  28  Tex.  Civ.  354,  67  S.  W.  549, 
applying  rule  to  city  policeman. 

Distinguished  in  Callaghan  v.  Tobin,  40  Tex.  Civ.  452,  90  S.  W. 
334,  chief  of  fire  department  could  act  until  successor  qualified. 

84  Tez.  64-57,  19  &  W.  336^  WESTERN  UNION  TEL.  00.  ▼.  BROWN. 

Where  Purchase  of  Mules  for  Immediate  Sale  is  Defeated  by  tele- 
graph company's  negligence  in  sending  message  to  wrong  place,  plain- 
tiflf  may  recover  for  any  appreciation  in  price  of  mules  where  pur- 
chase was  to  be  made,  up  to  time  when  message  could  have  been 
repeated. 

Approved  in  Carver  v.  Western  etc.  Tel.  Co.  (Tex.  Civ.),  31  S.  W. 
432,  reaffirming  rule;  Western  etc.  Tel.  Co.  v.  J.  A.  Kemp  etc.  Co. 
(Tex.  Civ.),  28  8.  W.  905,  and  Western  etc.  Tel.  Co.  v.  Parlin  etc. 
Co.  (Tex.  Civ.),  25  S.  W.  40,  refusing  damages  where  telegraph  com- 
pany had  no  knowledge  of  import  of  message.  See  note,  41  Am.  St. 
Bep.  784. 

Distinguished  in  Beatty  Lumber  Co.  v.  Western  Union  Tel.  Co., 
52  W.  Va.  417,  44  S.  E.  312,  aliter  as  to  mere  proposal  to  sell  lum- 
ber. 
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Flaintifl  Losing  Sale  as  Besult  of  Failure  of  Telegraph  Company 
to  deliver  message  ma^  recover  therefor,  without  reference  to  whether 
he  made  other  purchases  to  fill  such  contract  of  sale. 

Approved  in  Western  etc.  Tel.  Co.  v.  Carver,  15  Tex.  Civ.  549,  39 
8.  W.  1022,  reaflSrming  rule;  Equitable  etc.  Co.  v.  Weddington,  2  Tex. 
Civ.  376,  21  S.  W.  578,  measure  of  damages  where  one  party  pre- 
vented from  making  profits  is  amount  of  such  profits. 

The  Measure  of  Damages  for  Failure  to  Make  Sale  of  mules  is  dif- 
ference between  price  at  which  the  plaintiff  would  have  bought  and 
that  at  which  he  had  contracted  to  sell,  less  expense  of  transportation. 

See  note,  53  L.  R.  A.  93. 

Notice  Stating  Amount  of  Claim,  That  It  was  for  Nondelivery  of 
dispatch,  and  naming  loss  from  increased  price  of  mules  and  expenses 
incurred,  was  sufSicient  to  include  loss  of  profits  upon  mules  contracted 
or  sold,  under  printed  stipulation  for  notice  within  sixty  days. 

Approved  in  City  of  Dallas  v.  Moore,  32  Tex.  Civ.  237,  74  8.  W.  99, 
where  notice  to  city  of  injury  specified  that  ligaments  were  ruptured 
displacing  right  ovary,  falling  of  womb  sufficiently  alleged. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Murray,  29  Tex.  Civ. 
210,  68  S.  W.  550,  where  plaintiff  claimed  actual  damages  only  within 
time  specified,  he  could  not  recover  other  damages  on  suit. 

84  Tez.  57-60,  19  S.  W.  338,  RATTO  ▼.  BLUESTEIN. 

It  is  Only  Where  Bepetition  of  Instructions  Oives  Undue  Prom- 
inence to  one  phase  of  case,  and  such  prominence  is  calculated  to 
make  jury  believe  issue  to  be  controlling,  that  they  will  be  held  ob- 
jectionable. 

Approved  in  Brady  v.  Georgia  etc.  Ins.  Co.,  24  Tex.  Civ.  466,  59 
S.  W.  915,  1  Tex.  Ct.  Rep.  249,  reaffirming  rule;  Sonka  v.  Sonka  (Tex. 
Civ.),  75  S.  W.  325,  repetition  of  rule  as  to  preponderance  of  evidence 
and  applications  thereof,  not  erroneous;  Martin  v.  St.  Louis  etc.  By. 
(Tex.  Civ.),  56  S.  W.  1012,  party  cannot  complain  that  special  instruc- 
tions were  not  given  where  not  requested. 

84  Tex.  61-65,  19  S.  W.  301,  FITZMAUBICE  ▼.  MUTUAL  LIFE  INS. 
CO. 

In  Suit  on  Life  Insurance  Policy,  Containing  Stipulation  That  No 
Agent  had  power  to  bind  company,  etc.,  plaintiff  alleging  that  answer 
to  application  written  by  agent  bound  company  must  allege  agent's 
authority. 

Approved  in' Mutual  etc.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  520,  31  S. 
W.  1073,  Merchants'  Life  etc.  Assn.  v.  Yoakum,  98  Fed.  267,  Shoup 
v.  Dwelling-house  etc.  Ins.  Co.,  51  Mo.  Ap.  291,  McLendon  v.  Wood- 
men of  the  World,  106  Tenn.  708,  64  S.  W.  39,  52  L.  R.  A.  444, 
Hutchison  v.  Hartford  etc.  Ins.  Co.  (Tex.  Civ.),  39  S.  W.  325,  and 
Wolf  V.  Dwelling-house  etc.  Ins.  Co.,  75  Mo.  Ap.  340,  all  reaffirming 
rule;  Westchester  Fire  Ins.  Co.  v.  Wagner,  10  Tex.  Civ.  402,  30  S.  W. 
961,  stipulations  in  policy  are  measure  of  agent's  authority;  Boberts 
v.  Sun  etc.  Ins.  Co.,  13  Tex.  Civ.  67,  35  S.  W.  956,  agent  can  bind 
principal  only  within  scope  of  his  authority.  See  note,  13  L.  B.  A. 
(n.  s.)  837; 

Distinguished  in  Mutual  etc.  Ins.  Co.  v.  Nichols  (Tex.  Civ.),  26  S. 
W.  998,  holding  company  rejecting  application  chargeable  witli  notice 
of  contents. 
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Where  Application  for  Life  Insurance  Affirms  That  Statements  as 
written  therein  are  correct,  applicant  cannot  assert  that  he  was  unac- 
qaainted  with  contents  or  that  agent  knew  answers  were  false. 

Approved  in  Kansas  etc.  Ins.  Co.  v.  Coalson,  22  Tex.  Civ.  70,  54  8. 
W.  391,  where  answers  given  in  application  for  insurance  policy  are 
by  its  terms  made  warranties,  question  of  materiality  cannot  be  made 
issue;  Fidelity  Mut.  etc.  Assn.  v.  Harris,  94  Tex.  34,  57  8.  W.  637, 
validity  of  policy  depends  upon  written  application;  National  Life 
Ins.  Co.  v.  Reppond  (Tex.  Civ.),  81  S.  W.  1014,  policy  avoided  where 
applicant  misstated  nature  of  disease  and  name  of  physician  treating 
him;  Parish  v.  Mutual  Benefit  Life  Ins.  Co.,  19  Tex.  Civ.  459,  49  S. 
W.  154,  holding  application  made  part  of  policy.  See  note,  55  L.  R. 
A.  135. 

Miscellaneous. — New  York  Life  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ. 
291,  61  S.  W.  340,  holding  article  3071,  Revised  Statutes  of  1895,  re- 
quiring life  insurance  companies  failing  to  pay  loss  within  specified 
time,  liable  for  twelve  per  cent  penalty  and  attorney's  fees,  constitu- 
tional. 

84  Tex.  65-74.  19  S.  W.  370,  ST.  LOUIS  ETC.  ET.  ▼.  TRAWEEK. 

Railway  Companies  are  Within  Scope  of  Subdivision  21,  article 
1198,  Revised  Statutes,  regarding  venue  in  actions  against  private  cor- 
porations. 

Approved  in  Gulf  etc.  Ry.  v.  Texas  etc.  Ry.  (Tex.  Civ.),  64  S.  W. 
692,  2  Tex.  Ct.  Rep.  1002,  reaffirming  rule;  dissenting  opinion,  Galves- 
ton etc.  Ry.  V.  Gonzales,  151  U.  S.  511,  14  Sup.  Ct.  Rep.  406,  38  L. 
253,  majority  reaffirming  rule.    See  note,  70  L.  R.  A.  698,  703. 

Distinguished  in  Equitable  etc.  Co.  v.  Weddington,  2  Tex.  Civ.  375, 
21  8.  W.  577,  where  pleas  filed  in  order,  answer  to  merits  does  not 
waive  plea  of  privilege. 

Where  There  is  Evidence  Tending  to  Show  Contributory  Negligence 
of  plaintiff  suing  for  damages  for  personal  injuries,  issues  must  be 
clearly  submitted  to  jury. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  De  Castillo  (Tex.  Civ.),  83  S. 
W.  27,  reaffirming  rule;  Houston  etc.  Ry.  Co.  v.  McCarty,  40  Tex. 
Civ.  370,  89  S.  W.  808jk  court  should  have  charged  on  theory  that  de- 
fective condition  of  platform  was  so  apparent  that  reasonably  prudent 
person  would  have  discovered  it;  International  etc.  Ry.  v.  Neff,  87 
Tex.  307,  28  S.  W.  285,  reversing  judgment  where  issue  of  contributory 
negligence  not  submitted  to  jury. 

84  Tex.  74r-77,  19  a  W.  363,  HOWE  v.  HABDINa. 

Prior  Judgment  la  Bar  to  Suit  Between  Same  Parties  for  same 
cause. 

Approved  in  Noel  v.  Qark,  25  Tex.  Civ.  144,  60  S.  W.  360,  1  Tex. 
Ct.  Rep.  520,  setting  up  notes  for  purchase  money  in  defense  of  action 
of  trespass  to  try  title  does  not  bar  action  on  notes. 

Where  Contract  for  Bight  of  Way  Stipulated  for  Erection  of  Tank 
to  be  supplied  by  water  from  owner's  land,  obligation  to  maintain 
tank  and  pay  for  water  continues  so  long  as  right  of  way  is  used. 

Approved  in  Jones  &  Co.  v.  Gammel  etc.  Pub.  Co.,  100  Tex.  331,  99 
8.  W.  703,  8  L.  R.  A.  (n.  s.)  1197,  plaintiff  suing  for  partial  breach 
of  entire  but  continuous  contract  need  not  include  by  amendment 
breaches  occurring  between  suit  brought  and  trial;  Davis  v.  Brown,  99 
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Ky.  502,  36  S.  W.  540,  holding  party  liable  for  selling  buggies  in  viola- 
tion of  contract. 

84  Tex.  77-82,  19  8.  W.  368,  McFADDEN  ▼.  SCHILIa. 

Objection  to  Misjoinder  of  Partiei  cannot  be  Badsed  by  general  de- 
murrer. 

Reaffirmed  in  Frey  v.  Fort  Worth  etc.  Ry.,  6  Tex.  Civ.  31,  24  S.  W. 
951;  Detroit  Electrical  Works  v.  Riverside  St.  Ry.  (Tex.  Civ.),  29 
S.  W.  414. 

Uncontroverted  Facta  may  be  Treated  as  Proved,  and  court  may 
80  charge  jury. 

Reaffirmed  in  Wright  v.  Hardie  (Tex.  Civ.),  30  S.  W.  676. 

The  Measure  of  Damages  for  Injuring  Real  Property  is  the  Differ- 
ence  in  value  before  and  after  the  injury. 

Approved  in  Eastern  Texas  R.  Co.  v.  Eddings,  30  Tex.  171,  70  S.  W. 
98,  reaffirming  rule. 

84  Tex.  82-87,  19  a  W.  366,  HOUSTON  ETC.  BY.  ▼.  DELESDEBr 
NIEB. 
Street  Railway  Company  must  so  Construct  Its  Tracks  as  not  to 

unnecessarily  impede  travel  or  render  travel  dangerous  to  persons 
of  ordinary  prudence  and  skill. 

Approved  in  Houston  City  etc.  Ry.  v.  Richart  (Tex.  Civ.),  27  S.  W. 
920,  holding  street  railway  company  liable  for  injury  caused  by  de- 
fective tracks.     See  note,  52  L.  R.  A.  450,  452,  460. 

Contract  Between  City  and  Street  Railway  Company  cannot  ex- 
empt latter  from  liability  for  negligence  in  construction;  if  city 
acts  with  company  in  wrong,  it  is  jointly  liable. 

Approved  in  Groves  v.  Louisville  Ry.  (Ky.),  58  S.  W.  513,  reaffirm- 
ing rule  under  similar  facts;  Laredo  Electric  Ry.  Co.  v.  Hamilton,  23 
Tex.  Civ.  483,  56  S.  W.  1000,  applying  rule  where  street-car  company 
authorized  by  city  to  build  road  in  streets  without  imposition  of  condi- 
tions neglected  to  keep  roadbed  in  repair;  Corsicana  v.  Tobin,  23  Tex. 
Civ.  458,  57  S.  W.  322,  applying  rule  where  city  consents  to  digging  of 
ditch  in  public  street. 

It  Seems  That  Where  the  Verdict  is  Supported  by  the  Evidence,  the 
appellate  court  will  not  set  it  aside  because  of  the  giving  of  an 
erroneous  instruction. 

Approved  in  Union  St.  Ry.  v.  Stone,  54  Kan.  100,  37  Pac.  1015, 
refu&ing  new  trial  where  jury  not  influenced  by  erroneous  instruc- 
tions. 

84  Tex.  91-98,  19  S.  W.  450,  STILES  ▼.  JAPHET. 

Land  Acquired  During  Marriage  is  Presumed  to  be  Community 
Property,  which  husband  may  dispose  of,  and  that  deed  is  in  name  of 
wife  will  not  alone  give  purchaser  notice  of  her  separate  rights. 

Reaffirmed  in  Kirby  v.  Moody,  84  Tex.  203,  19  S.  W.  454. 

Deed  from  Wife  to  Husband  is  Void,  and  Record  Thereof  can  charge 
no  one  with  notice. 

Approved  in  Fordtran  v.  Perry  (Tex.  Civ.),  60  S.  W.  1002,  1  Tex. 
Ct.  Rep.  651,  and  Terry  v.  Cutler,  14  Tex.  Civ.  529,  39  8.  W.  156, 
record  of  void  deed  conveys  no  notice  of  recitals  therein. 

Recitals  in  Deed  to  Wife  Which  Do  not  Show  Her  Separate  Interest 
cannot  charge  purchaser  knowing  contents  of  such  deed  with  notice 
of  any  equities. 

Reaffirmed  in  West  v.  Keeton,  17  Tex.  Civ.  142,  42  S.  W.  1036. 
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H  Tez.  9»-102,  19  8.  W.  355,  ADAMS  ▼.  CROSBY. 

Under  Act  of  1840,  Due  Diligence  by  Judgment  Creditor  in  keep- 
ing lien  alive  requires  issue  of  execution  continuously  from  time  to 
time. 

Approved  in  Ruth  v.  Wells,  13  S.  D.  486,  70  Am.  St.  Rep.  904,  83 
X.  W.  569,  judgment  lien  is  lost  in  ten  years. 

Distinguished  in  Pfeuffer  v.  Werner,  27  Tex.  Civ.  289,  65  S.  W.  889, 
article  329,  Revised  Statutes,  fixes  duration  of  judgment  liens. 

84  Tflx.  102-106,  19  8.  W.  358,  EQIHTABLE  MORTGAGE  CO.  ▼. 
EEMPNEB. 

Where  Original  Deed  of  Trust  is  Produced  Witb  Notary's  Seal  af- 
fixed, and  it  is  proved  that  seal  was  placed  thereon  when  acknowl- 
edgment was  taken,  record  thereof  is  notice,  notwithstanding  copy  of 
record  recites  "no  seal." 

Approved  in  Mitchner  v.  Holmes,  117  Mo.  211,  22  S.  W.  1077,  fail- 
ure to  affix  seal  to  deed  duly  acknowledged  does  not  invalidate  it. 

Junior  Lienholder  Wlio  has  Acquired  Older  Uen  is  Entitled  to 
have  securities  so  marshaled  as  to  most  fully  protect  himself. 

Beaffirmed  in  Willis  v.  Holland,  13  Tex.  Civ.  693,  36  S.  W.  931. 

84  Tez.  107-112,  31  Am.  St.  Bep.  21,  19  S.  W.  364,  HABLOWE  ▼. 
HUDGINS. 

Where  Wliat  Purports  to  be  Assignment  of  Deed  Appears  on  same 
page  of  record  without  any  intervening  space  or  lines,  acknowledged 
bj  same  officer  on  same  day,  and  record  is  in  same  handwriting  and 
ink,  and  there  is  but  one  file-mark,  such  facts  are  persuasive  in  in- 
ducing belief  that  assignment  was  written  on  deed. 

Approved  in  Herndon  v.  Vick  (Tex.  Civ.),  33  S.  W.  1013,  reaffirm- 
ing rule;  Parker  v.  Stephens  (Tex.  Civ.),  39  S.  W.  166,  the  whole 
instrument  must  be  construed  together  to  arrive  at  intention  of 
parties. 

Technical  Words  are  not  Necessary  to  Make  Conveyance;  employ- 
ment of  words  sufficient  to  show  intent  to  convey  is  all  that  is  re- 
quired. 

Followed  in  Scales  v.  Johnson  (Tex.  Civ.),  41  S.  W.  830. 

What  Purports  to  be  Conveyance  may  be  Rendered  Certain  by  deed 
referred  to. 

Reaffirmed  in  Interstate  Bldg.  etc.  Assn.  v.  Agricola,  124  Ala.  478, 
27  So.  250;  Threadgill  v.  Bickerstaff,  7  Tex.  Civ.  411,  413,  26  S.  W. 
741,  742.  Approved  in  Heirs  of  Tutt  v.  Morgan,  18  Tex.  Civ.  630,  03 1, 
46  S.  W.  123,  indorsement  on  back  of  conveyance  duly  signed  and  wit- 
nessed, purporting  to  transfer  "within  bond"  to  person  named,  trans- 
fers title,  in  connection  with  delivery  of  conveyance;  Montgomery  v. 
Hornberger,  16  Tex.  Civ.  32,  40  S.  W.  629,  where  married  woman's 
deed  was  void  for  insufficient  acknowledgment  and  she  afterward  ex- 
ecuted instrument  of  confirmation  reciting  execution  of  former  deed, 
copy  of  which  was  attached,  title  conveyed  from  date  of  last  instru- 
ment, 

84  Tex.  112-116,  19  S.  W.  454,  HABT  ▼.  DAVIDSON. 

Where  Notes  are  Taken  Up  on  Bequest  of  Maker,  party  so  doing 
may  claim  repayment  and  assert  liens  held  by  original  holder  of 
notes  as  security. 

See  note,  99  Am.  St.  Bep.  495. 
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84  Tex.  116-121,  19  8.  W.  359,  KISKLER  ▼.  JT7NICA. 

Directors  are  Personally  Liable  for  Loss  resulting  from  false 
representations  designedly  made  by  them  or  made  in  ignorance  of 
facts  of  which  they  should  be  cognizable. 

Approved  in  College  Park  etc.  Belt  Line  v.  Ide,  15  Tex.  Civ.  277, 
40  S.  W.  66,  holding  directors  liable  for  loss  caused  by  failure  to 
look  up  lien  on  property  purchased;  Gerner  v.  Mosher,  58  Neb.  160, 
78  N.  W.  302,  46  L.  B.  A.  244,  and  Houston  v.  Thornton,  122  N.  C. 
370,  65  Am.  St.  Bep.  703,  29  S.  E.  828,  holding  directors  of  bank  liable 
for  permitting  false  statement  to  be  published.  See  notes,  48  Am. 
St.  Bep.  921;  85  Am.  St.  Bep.  389. 

In  Suit  Against  Seven  Defendants,  Verdict  Against  Four  of  them 
authorizes  judgment  against  the  four  named  and  judgment  in  favor 
of   the   remaining   defendants   against   plaintiff. 

Approved  in  Heirs  of  Beale  v.  Johnson,  45  Tex.  Civ.  126,  99  S.  W, 
1048,  failure  of  verdict  to  dispose  of  life  estate  in  accordance  with 
charge  did  not  render  it  insufSicient  to  sustain  judgment;  Doremus  v. 
Boot,  23  Wash.  714,  63  Pac.  573,  54  L.  B.  A.  649,  silence  of  verdict  as 
to  one  defendant  will  not  vitiate  it  as  against  the  other  defendants. 

Verdict  of  Jury  Based  upon  Conflicting  Evidence  will  not  be  dis- 
turbed on  appeal  where  there  is  testimony  to  support  it. 

Approved  in  Missouri  etc.  By.  v.  Kingsbury  (Tex.  Civ.),  25  S.  W. 
324,  Stephens  v.  Anderson  (Tex.  Civ.),  36  S.  W.  1003,  both  reaflBrm- 
ing  rule;  Houston  etc.  B.  B.  v.  Weaver  (Tex.  Civ.),  41  S.  W.  847, 
party  cannot  complain  of  error  favorable  to  himself;  Carter  v.  Bolin 
(Tex.  Civ.),  30  S.  W.  1085,  reversing  judgment  not  supported  by  evi- 
dence. 

84  Tex.  121-122,  19  8.  W.  365,  TEXAS  ETC.  BY.  ▼.  COLLINS. 

Bailway  Beceiver  is  Neither  Proprietor,  Owner,  Charterer,  nor  hirer, 
within  article  2899,  Bevised  Statutes,  liable  for  injuries  resulting  in 
death. 

Approved  in  Brown  v.  Becord  (Tex.  Civ.),  23  S.  W.  704,  Texas  etc. 
By.  v.  Thedens  (Tex.  Civ.),  21  S.  W.  132,  and  Texas  etc.  By.  v. 
Bledsoe,  2  Tex.  Civ.  89,  20  S.  W.  1135,  all  reaffirming  rule.  See  note, 
63  L.  B.  A.  233. 

Distinguished  in  Texas  etc.  By.  v.  Cox,  145  U.  S.  606,  12  Sup.  Ct.  Bep. 
909,  36  L.  834,  sustaining  suit  against  receivers  of  Texas  railroad, 
where  cause  of  action  arose  in  Louisiana.  Denied  in  Wall  v.  Piatt, 
169  Mass.  402,  48  N.  E.  272,  holding  receivers  operating  railroad  lia- 
ble for  injury  by  fire  caused  by  locomotives. 

84  Tex.  122-125,  19  S.  W.  449,  20  a  W.  823,  17  L.  B.  A.  643,  TAYLOR 
ETC.  BY.  V.  WABNEB. 

Wbere  Suit  for  Injuries  Besulting  in  Death  la  Based  upon  supposed 
contract  between  two  railroads,  judgment  against  receivers  cannot  be 
sustained  where  evidence  does  not  show  contract. 

Beaffirmed  in  Galveston  etc.  By.  v.  Worthy  (Tex.  Civ.),  27  S.  W. 
428;  Storrie  v.  Marshall  (Tex.  Civ.),  27  S.  W.  225. 

In  Action  by  Parents  for  the  Wrongful  Death  of  a  Minor  Child,  the 
loss  of  the  comfort  of  his  society  is  not  an  element  of  damages. 

Approved  in  International  etc.  B.  B.  Co.  v.  McVey,  99  Tex.  32,  87 
S.  W.  329,  exclusion  of  sorrow  as  an  element  of  damages  wrongly 
implied  that  compensation  might  be  allowed  for  loss  of  society. 

Miscellaneous. — Taylor  etc.  By.  v.  Warner  (Tex.  Civ.),  60  S.  W, 
443,  1  Tex.  Ct.  Bep.  261,  same  case  on  subsequent  appeal. 
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84  Tez.  125-137,  19  8.  W.  455,  MTSSOUBI  ETC.  BY.  ▼.  SHERWOOD. 

Article  278,  Revised  Statutes,  Forbidding  Carriers  to  Limit  com- 
mon-law liability,  applies  only  to  purely  domestic  shipments,  and  not 
to  interstate  shipments. 

Approved  in  Missouri  etc.  Ry.  v.  International  etc.  Ins.  Co.,  84  Tex. 
152,  19  S.  W.  461,  Wright  v.  Howe  (Tex.  Civ.),  24  S.  W.  314,  and 
Southern  Pac.  Co.  v.  Phillipson  (Tex.  Civ.),  39  S.  W.  959,  all  reaffirm- 
ing rule;  Houston  etc.  Nav.  Co.  v.  Insurance  Co.,  89  Tex.  8,  59  Am. 
St.  Rep.  23,  32  8.  W.  891,  30  L.  R.  A.  713,  liability  of  company  is 
determined  by  law  applicable  to  character  of  commerce  engaged  in 
at  the  time;  Otis  Co.  v.  Missouri  etc.  Ry.,  112  Mo.  628,  20  S.  W.  677, 
contract  of  affreightment  is  governed  by  lex  loci  contractus,  unless 
otherwise  stipulated;  Mexican  Nat.  Ry.  v.  Ware  (Tex.  Civ.),  60  S. 
W.  344,  1  Tex.  Ct.  Rep.  391,  article  320,  Sayles'  Civil  Statutes,  pro- 
hibiting common  carriers  from  limiting  liability  applies  to  interstate 
shipments;  Houston  etc.  Ry.  v.  Davis,  11  Tex.  Civ.  28,  31  S.  W.  309, 
arguendo. 

Overruled  in  Texas  etc.  Ry.  v.  Richmond  (Tex.  Civ.),  61  S.  W. 
412,  2  Tex.  Ct.  Rep.  103,  holding  carrier  liable  though  contract  inter- 
state. 

Distinguished  in  Texas  etc.  Ry.  v.  Richmond,  94  Tex.  575,  63  S.  W. 
621,  2  Tex.  Ct.  Rep.  894,  as  embracing  a  different  kind  of  transporta- 
tion; Texas  etc.  Ry.  v.  Walker,  25  Tex.  Civ.  218,  60  S.  W.  797,  1  Tex. 
Ct.  Rep.  649,  arguendo. 

Transportation  is  Domestic  Only  When  Confined  to  Boundaries  of 
state  in  which  contract  of  shipment  is  entered  into. 

ReaflBrmed  in  Houston  Nav.  Co.  v.  Insurance  Co.,  89  Tex.  6,  59  Am. 
St.  Rep.  20,  32  S.  W.  890,  30  L.  R.  A.  713.     See  note,  25  L.  R.  A.  120. 

Contract  of  Foreign  or  Interstate  Shipment  contemplates  transporta- 
tion of  goods  from  point  within  state  to  foreign  country  or  to  another 
state. 

Approved  in  State  v.  International  etc.  R.  Co.,  31  Tex.  Civ.  222,  71 
8.  W.  996,  where  domestic  were  exchanged  for  foreign  bills  of  lading 
en  route;  Texas  etc.  Ry.  v.  Clark,  4  Tex.  Civ.  613,  23  S.  W.  699,  con- 
tract to  ship  goods  from  Missouri  to  Texas  constitutes  interstate  ship- 
ment; Fort  Worth  etc.  Ry.  v.  Whitehead,  6  Tex.  Civ.  601,  26  S.  W.  174, 
held  act  of  interstate  commerce  not  shown  where  local  railway  not 
under  common  control  with  foreign,  though  carrying  goods  from  latter. 

Carriers  Whose  Lines  are  Entirely  Within  State  may  engage  in 
interstate  commerce  by  contracting  to  deliver  goods  without  state  by 
connecting  lines. 

Reaffirmed  in  Houston  etc.  Nav.  Co.  v.  Insurance  Co.,  89  Tex.  8,  59 
Am.  St.  Eep.  22,  32  S.  W.  891,  30  L.  R.  A.  713.  See  note,  30  L.  R.  A. 
713. 

Bill  of  Lading  for  Shipment  Beyond  State  Is  not  Made  Domestic 
bill  of  lading  by  stipulation,  limiting  liability  of  first  carrier  to  its 
own  line,  terminating  at  Galveston. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Armstrong  (Tex.  Civ.),  43  S. 
W.  615.    See  note,  55  L.  R.  A.  182. 

Declarations  of  Agent,  to  be  Admissible  Against  Principal,  must  be 
within  scope  of  authority  and  "while  transaction  is  yet  pending;  e.  g., 
declarations  of  carrier's  freight  claim  agQut.'' 

Approved  in  Lake  Como  Land  etc.  Co.  v.  Coughlin,  9  Tex.  Civ.  341, 
29  8.  W.  185,  reaf&rming  rule;  Galveston  etc.  Ry.  Co.  v.  Levy,  45 
Tex.  Civ.  375,  100  S.  W.  197,  declaration  of  agent  to  plaintiff  that 
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company  would  fix  up  his  wagon,  which  was  injured  in  collision,  is  in- 
admissible in  absence  of  evidence  to  show  his  authority  to  bind  de- 
fendant; Gulf  etc.  Ry.  Co.  v.  McMurrough,  41  Tex.  Civ.  218,  91  8. 
W.  320,  excluding  statements  of  defendant's  section  boss  that  he 
had  torn  down  fence,  made  some  time  after  ocourrence;  Western  etc. 
Tel.  Co.  V.  Wofford  (Tex.  Civ.),  42  S.  W.  121,  excluding  declarations 
not  made  at  time  of  transaction;  Lyons  v.  Texas  etc.  Ry.  Co.  (Tex. 
Civ.),  36  S.  W.  1007,  declarations  of  brakeman  at  time  of  ejecting  pas- 
senger inadmissible  to  show  act  by  order  of  conductor.  See  note, 
131  Am.  St.  Rep.  326. 

Distinguished  in  City  of  Austin  v.  Forbis,  99  Tex.  239,  89  S.  W. 
406,  excluding  declarations  as  to  negligence  of  city  by  president  of  its 
light  and  water  commission. 

Testimony  cannot  be  Ezduded  on  Sole  Oronnd  That  Knowledge 

testified  to  was  acquired  without  actually  seeing  occurrences. 

Approved  in  Gresham  v.  Harcourt,  33  Tex.  Civ.  196,  75  S.  W.  808, 
admitting  testimony  as  to  number  of  sheep  by  one  who  was  present 
when  they  were  counted  and  took  down  the  number  as  they  were 
called  out;  dissenting  opinion  in  Wells-Fargo  etc.  Express  v.  Waites 
(Tex.  Civ.),  60  S.  W.  584,  1  Tex.  Ct.  Rep.  482,  majority  excluding 
hearsay  evidence. 

Distinguished  in  Wells-Fargo  etc.  Express  v.  Waites  (Tex.  Civ.),  60 
S.  W.  583,  1  Tex.  Ct.  Rep.  481,  where  witness  had  no  personal  knowl- 
edge as  to  identity  of  party. 

A  Common  Carrier  may  Exempt  Itself  ftom  Liability  for  loss  by 
fire  not  caused  by  its  own  negligence. 

See  note,  88  Am.  St.  Rep.  119. 

Miscellaneous. — Cited  in  Missouri  etc.  Ry.  Co.  ▼.  Gernan,  84  Tex. 
141,  19  S.  W.  642,  as  presenting  same  issues  as  principal  case. 

84  Tex.  137-140,  19  S.  W.  361,  FOET  WORTH  v.  JOHNSON. 

Assignment  of  Error  Merely  Referring  Court  to  Charges  refused  is 
too  general,  and  will  not  be  considered  on  appeal. 

Approved  in  Missouri  etc.  Ry.  v.  Reynolds  (Tex.  Civ.),  26  S.  W. 
879,  refusing  to  consider  assignments  not  specifically  setting  out 
errors. 

Persons  Traveling  on  Streets  Must  Use  Due  Care  to  Avoid  Accidents, 

and  if  want  of  care  which  person  of  ordinary  prudence  would  use 
under  same  circumstances  contributed  to  injury,  plaintiff  cannot  re- 
cover from  city  guilty  of  negligence  in  leaving  excavation  unguarded. 
Approved  in  Dallas  v.  Webb,  22  Tex.  Civ.  52,  54  S.  W.  401,  holding 
city  liable  for  negligent  construction  of  grating  in  street;  Davis  v. 
Austin,  22  Tex.  Civ.  461,  54  S.  W.  928,  holding  city  liable  for  injury 
caused  by  permitting  dangerous  obstruction  in  street;  Dallas  v.  Webb 
(Tex.  Civ.),  54  S.  W.  401,  city  must  keep  entire  street  and  sidewalks 
in  reasonably  safe  condition  for  use.  See  note,  21  L.  R.  A.  (n.  a.) 
618. 

Question  of  Monicipality'i  Notice  of  Dangerons  Condition  of  street 
is  one  for  jury,  and  where  such  condition  is  not  due  to  municipal 
agency,  notice  must  be  proved. 

See  notes,  31  Am.  St.  Rep.  825;  20  L.  R.  A.  (n.  s.)  689,  696. 

Fact  That  Policeman's  Attention  was  Attracted  to  Excavation  in 

street,  and  that  he  notified  city  attorney,  justifies  jury  in  fijiding 
that  city  had  notice  thereof. 
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Approved  in  Bonham  v.  Grider  (Tex.  Civ.),  27  S.  W.  419,  statement 
of  eitj  official  as  to  condition  of  sidewalk  admissible  to  show  notice 
to  city. 

84  Tex.  141-143,  19  a  W.  461,  HI8SOX7BI  PAO.  BY.  ▼.  QEBNAK. 

Evidence  Held  to  Show  That  Authority  of  Freight  Claim  Agent  was 
SQch  as  to  render  his  report  as  to  claim  binding  as  admissions  against 
carrier. 

Approved  in  Western  Union  Beef  Co.  v.  Kirchevalle  (Tex.  Civ.),  26 
S.  W.  148,  declarations  of  agent  with  power  to  hire  servants  admis- 
Bible  to  show  term  of  employment  of  discharged  servant.  See  note, 
131  Am.  St.  Bep.  317. 

Distinguished  in  City  of  Anstin  v.  Porbis,  99  Tex.  239,  89  S.  W.  406, 
ezelnding  declarations  as  to  negligence  of  city  by  president  of  its  light 
ftnd  water  commission. 

Where  Original  Document  is  Beyond  Jniisdiction  of  Court,  rule 
requiring  its  production  does  not  apply. 

Beaffirmed  in  Holt  v.  Maverick  (Tex.  Civ.),  24  S.  W.  532.  See  note, 
40  Am.  St.  Bep.  795. 

Miscellaneous. — Cited  in  St.  Louis  etc.  Ry.  Co.  v.  Mclntyre,  36  Tex. 
Civ.  406,  82  S.  W.  350,  letter  received  in  due  course  of  mail  in  reply 
^0  letter  sent  by  mail  presumptively  genuine. 

^  Tez.  145-148,  19  8.  W.  380,  563,  KELLY  ▼.  GIBBS. 

It  iB  not  Necessary  That  Allegations  Setting  Ont  Issue  in  garnish- 
ment proceedings  be  under  oath. 

Approved  in  Swearingen  v.  Wilson,  2  Tex.  Civ.  160,  21  S.  W.  76, 
wwies  tn&j,  by  consent,  be  joined  orally. 
^^^^rnlshee  Who  Files  Answer  Denying  AU  Indebtedneas  assumes 
e^iaracter  of  litigant,  and  if  he  is  unsuccessful  upon  trial  of  issue 
tVins  raised,  is  liable  to  judgment  for  costs. 

Reaffirmed  in  Kothman  v.  Faseler  (Tex.  Civ.),  84  S.  W.  391;  Pat- 
terson V.  Seeton,  19  Tex.  Civ.  433,  47  S.  W.  734. 

If  Oamiahnient  Proceeding  be  Merely  Ancillary  to  Original  Suit, 
court,  upon  trial  of  issues  in  garnishment,  will  look  to  record  in  orig- 
inal action. 

Approved  in  Jeffries  v.  Smith,  31  Tex.  Civ.  582,  73  S.  W.  48,  Plow- 

™fn  V.  Easton,  15  Tex.  Civ.  308,  39  S.  W.  173,  Simon  v.  Greer  (Tex. 

^^^•)>  34  S.  W.  343,  all  reaffirming  rule;  Simmang  v.  Pennsylvania  Fire 

I^"'  Co.,  102  Tex.  41,  112  S.  W.  1045,  upholding  jurisdiction  of  supreme 

,  fourt  by  writ  of  error  over  garnishment  proceedings  upon  judgment  in 

district  court,  though  amount  is  less  than  five  hundred  dollars;  Kreisle 

I  ▼.  Campbell,  89  Tex.  106,  33  S.  W.  853,  proceeding  by  garnishment 

»  "gainst  receiver    to    subject    funds    in    his    hands    due    creditor    to 

j  Judgment  against  such  creditor  is  ancillary;  Schow  v.  City  Nat.  Bank 

(Tex.  Civ.),  40  S.  W.  167,  holding  filing  of  affidavit  and  bond  merely 

■ncillary  to  pending  action;  Shoemaker  v.  Pace  (Tex.  Civ.),  41  S.  W. 

^^^t  holding  judgment   against   garnishee   void   where   no   judgment 

J^^dered  against  defendant  in  main  suit;  Townsend  v.  Fleming  (Tex. 

^\')j  64  S.  W.  1006,  3  Tex.  Ct.  Eep.  251,  writ  of  garnishment  to 

■^tisfy  judgment  can  issue  only  from  court  rendering  judgment. 

^  Tex.  14»-163,  19  S.  W.  459,  MISSOUBI  ETC.  BY.  CO.  ▼.  INTEB- 
KATIONAL  MABINE  IKS.  CO. 

^cle  278,  Revised  Statutes,  Forbidding  Limitation  by  carriers  of 
^^'ttmon-law  liability,  does  not  apply  to  interstate  shipments. 
See  note,  88  Am.  St.  Bep;  130. 
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84  Tex.  153-155,  19  S.  W.  379,  PETEI  v.  LINCOLN  NAT.  BANK. 
It  is  not  Error  to  Refuse  Jury  Trial  Demanded  After  Appointment 

of  trial  docket,  and  on  day  on  which  cause  was  set  for  trial. 

ReafGirmed  in  Western  etc.  Tel.  Co.  v.  Thompson,  18  Tex.  Civ. 
281,  44  S.  W.  403,  and  Barton  v.  American  Nat.  Bank,  8  Tex.  Civ.  226, 
29  S.  W.  212.  Approved  in  Nalle  v.  City  of  Austin,  41  Tex.  Civ.  429, 
93  S.  W.  144,  where  new  issues  raised  by  amendment,  jury  must  be 
at  once  demanded,  if  desired. 

84  Tex.  156-158,  19  8.  W.  378,  SABGENT  ▼.  CABNES. 

Where  Assault  was  Commenced  in  Hotel  and  Continued  on  Sidewalk, 
transaction  on  sidewalk  was  emanation  of  occurrence  in  hotel,  and 
relevant  to  allegations  of  petition  alleging  assault  in  hotel. 

Approved  in  Gulf  etc.  Ry.  v.  Pierce,  7  Tex.  Civ.  600,  25  S.  W.  1053, 
admitting  declaration  of  injured  party  where  made  immediately  after 
injury. 

84  Tex.  174,  31  Am.  St.  Bep.  29,  19  S.  W.  382,  HEIDENHEIMEB  ▼. 
BAUMAN. 
A  Will  must  on  Its  Face  or  by  Bef  erence  to  Some  Existing  Paper 

declare  what  bequest  shall  be  and  who  shall  take  it  directly  or  bene- 
ficially through  a  trustee. 

See  notes,  107  Am.  St.  Eep.  75;  68  L.  R.  A.  366,  376. 

Where  Legacy  is  Given  upon  Trust,  without  declaring  same,  the 
legatee  holds  in  trust  for  the  next  of  kin. 

See  note,  14  L.  R.  A.  (n.  s.)  81. 

Evidence  of  Testator's  Oral  Declarations  of  Intent  is  inadmissible. 

See  notes,  14  L.  R.  A.  (n.  s.)  151;  6  L.  R.  A.  (n.  s.)  965. 

84  Tex.  187-194,  19  S.  W.  480,  BELL  v.  FAULENEB. 

District  Court  may  Entertain  Suit  for  Office,  Value  of  which  is 
within  its  jurisdiction. 

Reaffirmed  in  Hussey  v.  Heim,  17  Tex.  Civ.  154,  42  S.  W.  860. 

Where  Commissioner's  Court  has  Fixed  Precincts,  and  election  has 
been  held,  such  election  will  not  be  declared  void  because  of  failure 
to  make  each  city  ward  a  precinct. 

Reaffirmed  in  Ex  parte  White,  33  Tex.  Cr.  602,  see  28  8.  W.  543; 
State  V.  Westport,  116  Mo.  592,  22  S.  W.  889.  Approved  in  Roper  v. 
Scurlock,  29  Tex.  Civ.  469,  69  S.  W.  458,  election  not  illegal  where 
voting  held  in  plain  view  of  place  desigpiated  by  commissioner's  court; 
State  V.  Wilcox,  11  N.  D.  341,  91  N.  W.  962,  refusing  to  enjoin  elec- 
tion because  of  irregularity  in  establishment  of  precincts.  See  note, 
90  Am.  St.  Rep.  50. 

Minor  Acting  as  Clerk  of  Election  is  De  Facto  Officer  and  election 
will  not  be  invalidated  thereby. 

See  note,  90  Am.  St.  Rep.  53. 

84  Tex.  194-200,  19  8.  W.  470,  OULF  ETC.  BY.  v.  DWYEB. 

Acceptance  of  Freight  by  Carrier  from  Connecting  Cairier,  being 
compulsory,  cannot  be  deemed  ratification  of  bill  of  lading  making 
overcharge,  so  as  to  subject  receiving  company  to  penalty,  in  absence 
of  other  evidence. 

Reaffirmed  in  Fordyce  v.  Johnson,  56  Ark.  436,  19  S.  W.  1050;  Gulf 
etc.  Ry.  V.  McCown  (Tex.  Civ.),  25  S.  W.  436,  437;  Fidelity  etc.  Co. 
V.   Dorough,   107   Fed.   393.    Approved  in   Houston   etc.   By,   Co.   v. 
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Erorett,  96  Tex.  278,  89  S.  W,  783,  connecting  carnei  not  liable  whors 
[liipp«T  compelled  to  sbip  b;  othei  than  ahortest  ronte. 

Bemble,  Tliab  Flslntifl  SiAng  for  Penalty  Shonld  Piots  Facta  whieii 
justify  recoTery  beyond  reaBonable  donbt. 

Approved  in  Teiaa  etc.  B.  B.  v.  Wood  (Te«.  Civ.),  23  S.  W.  745, 
reaffirming  rule;  GuJf  etc.  E7.  v.  Nelson,  4  Te*.'  Civ.  349,  23  8.  W. 
"31,  State  V.  Vinson,  5  Tex.  Civ.  318,  23  8.  W.  8D8,  Texas  etc.  By. 
r.  Bamhart,  E  Tex.  Civ.  603,  23  S.  W.  801,  Scbloss  v.  Atchison  etc. 
Bf.,  85  Tex.  603,  22  S.  W.  1015,  alt  holding  that  party  aeekteg  to 
rteover  must  bring  hi m self  clearly  within  statute. 

I>isappioved  in  State  v.  Chicago  etc.  By.  Co.,  122  Iowa,  28,  98  N. 
W.  903,  101  Am.  St.  Bep.  254,  in  action  to  recover  penalty  for  failure 
to   atop  train  at  crossing,  preponderance  of  evidence  sufEcient. 

St»tute  Fieecribing  penalty  for  Orerctiarge  by  Carrier  applies  only 
id  carriers  who  are  parties  to  bill  of  lading,  either  by  original  con- 
tract  or  by  ratification, 

ReafBrmed  in  Gulf  etc.  By.  v.  Nelson,  4  Tex.  Civ.  348,  23  S.  W.  734. 
Ippro-ved  in  dissecting  opinion  in  Van  Camp  v.  Michigan  Central  B. 
-0-,  137  Mich.  474,  100  N.  W.  773,  majority  holding  carrier  liable  to 
>ena]ty  where  its  agent  sold  ticket  for  connecting  train,  where  be 
'as    ii<jt  informed  of  its  discontii 


^  Tex.  201-203,  19  S.  W.  463,  EIBBT  t.  MOODT. 

B<nu  Fide  Fnrchaaer  fei  Valne  of  Land  Acq<ilr»d  During  OoTertnre 
akes  title  free  from  any  trust  arieing  from  parcbase  with  separate 
•roperty. 

Approved  in  New  England  etc.  Trust  Co.  v.  Harrell  (Tex.  Civ.),  39 
5-  W-.  144,  Keyser  v,  Clifton  (Tex.  Civ.),  50  S.  W.  958,  both  reaffirm- 
°g  TTolt;  Sanbum  v.  Schuler,  3  Tex.  Civ.  833,  22  8.  W.  120,  bona  flde 
Jucchasfr  of  separate  property  of  husband  from  widow  takes  title  as 
igaiiiBt  hnsband's  sister;  Barnes  v.  McArthur,  4  Tax.  Civ.  73,  22  S.  W. 
'  •  O,  purchaser  must  prove  payment  of  valuable  consideration;  Byrd 
""■  I*erf7,  7  Tex.  Civ,  390,  26  8,  W.  752,  fraud  of  grantor  will  not 
lofeat  title  of  bona  ftde  purchaser. 

Kona  Fide  Mortgagee  of  Property  Acq.tilred  Doling  Corertnre  is 
Protected  against  any  trust  arising  from  purchase  with  money  belong- 
^^'B  to  separate  estate;  notice  of  trust  after  mortgage  cannot  affect 
f  ore«lotare  purchaser's  rights. 

Reaffirmed  in  Halbert  v.  Paddleford  (Tex.  Civ.),  33  8,  W,  593.  Ap- 
proved in  May  v,  Martin,  32  Tex,  Civ.  133,  73  8.  W,  841,  where  owner 
"'  »ote  gives  apparent  title  to  another,  who  pledges  it,  owner  es- 
'o[>ped  to  question  validity  of  pledge;  Sanger  v,  Jesse  French  Piano 
"''-  Co.  (Tex.  Civ.),  75  8.  W.  40,  upholding  purchase  at  foreclosure 
"■'^   held  under  installment  contract  not  made  of  record. 


■tiuetiTe  possession  of  whole  tract  to  which  color  extends. 
Reaffirmed  in  Hodges  v.  Boss,  6  Tex,  Civ.  440,  25  S.  W,  976.     See 

"o'e.  125  Am,  St.  Bep.  304, 
One  Holdtog  Fonesidon  Contlnnoosly  ajid  Adversely  for  statutory 

period  acqubea  title  whieh  will  bar  suit  to  establish  boundary  line, 

notirjEbstanding  possession  was  not  continuons  after  expiration  of 

'tatntory  period, 
^affirmed  in  Bntta  v.  Caffall  (Tex.  Civ.),  24  8.  W,  381. 
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84  Tex.  207-212,  19  S.  W.  387,  HXnXSHNS  V.  LEGGETT. 

Revised  Statutes,  Articles  2201,  2202,  Begulating  Appeals  from  pro- 
bate courts,  except  executors  and  administrators  from  necessity  of 
making  appeal  bonds.  ^ 

Approved  in  Kleinsmith  v.  Northcut  (Tex.  Civ.),  56  S.  W.  658, 
guardian  is  not  required  to  give  bond  on  appeal. 

84  Tex.  212-213,  20  8.  W.  777,  FETBI  ▼.  FOND  DU  LAO  BANE. 

Miscellaneous. — ^Warren  v.  Grocery  Co.,  96  Tenn.  577,  36  S.  W.  384, 
cited  to  point  that,  where  party  granted  jury,  he  cannot  afterward 
waive  same  without  consent  of  adversary. 

84  Tex.  213-218,  19  8.  W.  388,  KEIJ«OGG  ▼.  CAYCR 

Assignment  for  Consenting  Creditors  Signed  by  Less  than  all  part- 
ners, and  purporting  to  convey  firm,  as  well  as  individual,  assets,  is 
invalid. 

Approved  in  Bean  v.  Warden  (Tex.  Civ.),  31  S.  W.  832,  holding 
assignment  by  firm  void  where  not  executed  by  all  members. 

84  Tex.  218-226,  31  Am.  8t.  Bep.  39,  19  8.  W.  472,  CHICAGO  ETC. 
BY.  ▼.  TITTEBINGTON. 
While  Promise  to  Perform  Some  Act  in  Future,  Made  as  Inducement 

to  contract,  will  not  amount  to  legal  fraud  if  such  promise  is,  without 
excuse,  broken,  yet,  if  design  to  break  such  promise  and  actual  breach 
be  shown,  promisee  may  have  contract  rescinded. 

Approved  in  Detroit  Electrical  Works  v.  Riverside  St.  Ry.  (Tex. 
Civ.),  29  S.  W.  413,  Moore  v.  Cross,  87  Tex.  561,  29  S.  W.  1053,  both 
reaffirming  rule;  Rapid  Transit  Ry.  Co.  v.  Smith,  98  Tex.  556,  86  S. 
W.  323,  applying  rule  to  promise  of  employment  made  in  considera- 
tion of  release  of  claim  for  personal  injuries;  Scoggin  v.  Mason,  46 
Tex.  Civ.  483,  484,  103  S.  W.  833,  applying  rule  where  wife  was  in- 
duced to  part  with  her  homestead  interest  by  false  representation  of 
husband  as  to  consideration  paid;  O'Brien  v.  Camp,  46  Tex.  Civ.  14, 
101  S.  W.  558,  deed  induced  by  false  and  fraudulent  promises  on 
part  of  grantee  is  void;  Carter  v.  Ware  Commission  Co.,  46  Tex.  Civ. 
9,  101  S.  W.  526,  in  absence  of  fraud,  note  and  mortgage  given  for 
pre-existing  debt  is  supported  by  sufficient  consideration,  although 
induced  to  give  same  on  promise  of  further  advances,  which  was 
never  kept;  American  Cotton  Co.  v.  Collier,  30  Tex.  Civ.  Ill,  69  S.  W. 
1024,  applying  rule  to  representations  as  to  quality  and  capacity  of 
cotton  presses;  Cerny  v.  Paxton  &  Gallagher  Co.,  78  Neb.  137,  111) 
N.  E.  883,  10  L.  R.  A.  (n.  s.)  640,  promise  that,  if  chattel  mortgage 
is  given,  property  will  not  be  sold  below  certain  price,  may  be  fraud- 
ulent; John  Blaul  &  Sons  v.  Wandel,  137  Iowa,  303,  114  N.  E.  900, 
mere  failure  to  keep  promise  which  was  inducement  to  sale  is  not 
fraud;  McFarland  v.  McGill,  16  Tex.  Civ.  300,  41  S.  W.  403,  false 
representation  that  horses  are  standard  bred  is  actionable  fraud;  Col- 
linson  v.  Jefferies,  21  Tex.  Civ.  655,  54  S.  W.  29,  and  St.  Louis  etc. 
Metal  Co.  v.  Burgess,  20  Tex.  Civ.  528,  50  S.  W.  487,  rescinding  con- 
tract on  ground  of  fraud;  Davis  v.  Driscoll,  22  Tex.  Civ.  16,  54  S.  W. 
44,  representations  made  through  ignorance  are  fraudulent;  Beau- 
mont Pasture  Co.  v.  Sabine  etc.  Ry.  (Tex.  Civ.),  41  S.  W.  544,  fail- 
ure of  railroad  company  to  pay  grantor  for  stock  killed  does  not,  in 
absence  of  agreement,  forfeit  right  of  way;  Witt  v.  Cuenod,  9  N.  M. 
lis,  50  Pac.  329,  where  no  fraud  at  time  of  making  contract,  it  is 
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not  rescindable;  dissenting  opinion  in  Barrett  v.  Featberstone,  89  Tex. 
^78,  35  8.  W.  16,  majority  not  touching  point.  See  notes,  79  Am.  St. 
Bep.  751;  10  L.  B.  A.  (n.  s.)  649. 

General  Statnte  of  LlxnltatioiiB  of  Four  Yean  Applies  in  Salt  to 
aroid  deed  on  ground  of  fraud. 

Approved  in  Galbraith  y.  Howard,  11  Tex.  Civ.  244,  32  S.  W.  809, 

3fcCampbell  t.  Durst,  15  Tex.  Civ.  535,  40  8.  W.  322,  Vodrie  v.  Tynan 

(Tex.  Civ.),  57  8.  W.  681,  and  Crow  v.  Groesbeck  (Tex.  Civ.),  39  8. 

K  1004,  all  reaffirming  rule;  Farmers'  Loan  etc.  Co.  v.  Beckley,  93 

Tex.  272,  54  S.  W.  1029,  statute  of  four  years  applies  to  suit  to  estab- 

M  existence  of  lost  trust  deed;  Blount  v.  Bleker,  13  Tex.  Civ.  231, 

35  8.  W.  864,  four  year  statute  applies  in  suit  to  recover  on  ground 

of  mistake;  Moore  v.  Snowball,  98  Tex.  25,  107  Am.  St.  Bep.  596,  81 

S.  W.  9y  66  L.  B.  A.  745,  voidable  deed  cannot  be  set  aside  under 

pleadings  in  action  of  trespass  to  try  title;  Butherford  v.  Carr  (Tex. 

^^•),  84  S.  W.  660,  applying  rule  to  action  to  set  aside  deed  made 

to  defraud  creditors;  Mexican  Nat.  Coal  etc.  Co.  v.  Frank,  154  Fed. 

235,  applying  statute  by  analogy  in   equity  suit   in   federal   court; 

dissentixig  opinion  in  Nabours  v.  McCord   (Tex.  av.),  82  8.  W.   156, 

argneiKio, 

I>i8tizigni8hed  in  Chandler  v.  Peters  (Tex.  Civ.),  44  8.  W.  868,  where 
<Jeed  showed  invalidity  upon  its  face;  Craig  v.  Earless,  33  Tex.  Civ. 
259,  7G  8.  W.  596,  four  years'  limitation  does  not  apply  to  suit  to 
lisve  deed  declared  subject  to  express  trust;  dissenting  opinion  in 
Moore  -v.  Snowball,  98  Tex.  31,  32,  81  8.  W.  12,  13,  107  Am.  St.  Bep. 
^96,  66  L.  B.  A.  745,  majority  holding  voidable  deed  cannot  be  set 
aside  uxider  pleadings  in  action  of  trespass  to  try  title. 

HQ&'ft>^u^  Alone  may  Oonyey  Part  of  Community  Homestead  to  rail- 
way f o:x  right  of  way,  provided  such  conveyance  does  not  interfere 
with  vv^ie's  enjoyment  of  homestead. 

Rea.:Q5rmed  in  Orrick  v.  Ft.  Worth  (Tex.  Civ.),  32  S.  W.  444;  Mc- 

Ghee  -«r.  Wilson,  111  Ala.  618,  56  Am.  St.  Bep.  73,  20  So.   619.     See 

notes,     S6  Am.  St.  Bep.  76;  95  Am.  St.  Bep.  928;  86  Am.  St.  Rep.  370. 

^  Conveyance  in  Consideration  of  Enhanced  Value  from  location 

of  TBLl^^pjij  mi^  station  on  premises  is  not  on  condition  subsequent. 

Sea     xiote,  19  L.  B.  A.  266. 

^I'^'U.tation,  in  Action  for  Fraud,  Commences  to  Bun  from  time 
plaint*!^  discovered  fraud  or  ought  with  proper  diligence  to  have 
done  9<c> 

Apt>x-oved  in  Waters  v.  East,  23  Tex.  Civ.  415,  56  S.  W.  941,  up- 
holdm  ^  defense  of  limitations  and  laches  to  suit  to  reform  bond  which 
was  X^&tently  unintelligible  and  which  remained  in  obligee's  posses- 
iion^or  ten  years  prior  to  suit.     See  note,  91  Am.  St.  Bep.  244. 

^»^»cellaneous.— Harter  v.  City  of  Marshall  (Tex.  Civ.),  36  S.  W. 
295,  l^olding  city  liable  for  damage  caused  by  overflow  of  stand-pipe, 
^^^*'<ile8S  of  question  of  negligence,  where  placed  on  plaintiff's  land 
Tmdei^   contract. 

W  Tex  226-231,  19  S.  W.  341,  CALHOUN  v.  OXJLF  ETC.  BY. 

TrUa  Oourt  cannot  Instruct  Jury  That  Certain  Facts  do  or  do  not 
constitute  negligence. 

Approved  in  Gulf  etc.  By.  v.  Danshank,  6  Tex.  Civ.  388,  25  8.  W. 
296,  reaffirming  rule;  Gulf  etc.  By.  Co.  v.  Bryant,  30  Tex.  Civ.  11,  66 
S«  W.  808,  error  to  charge  that  it  was  duty  of  persons  moving  cars 
^  look  in  front  to  see  if  anyone  was  in  danger;  Galveston  etc.  By. 
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T.  Briggs,  4  Tex.  Civ.  519,  23  S.  W.  504,  and  Garteiser  v.  Galveston 
etc.  Ry.,  2  Tex.  Civ.  235,  21  S.  W.  633,  instruction  that  omission  of 
act  constitutes  negligence  is  error  in  absence  of  statute  making  it 
such;  Missouri  etc.  By.  v.  Ransom,  15  Tex.  Civ.  693,  41  S.  W.  827, 
Missouri  etc.  Ry.  v.  Cardena,  22  Tex.  Civ.  302,  54  S.  W.  313,  and  Gal- 
veston etc.  Ry.  V.  Daniels,  9  Tex.  Civ.  260,  28  S.  W.  551,  all  holding 
charge  grouping  facts  and  declaring  same  to  be  negligence  is  error; 
San  Antonio  &  A.  P.  Ry.  v.  Connell,  27  Tex.  Civ.  535,  66  S.  W.  247^ 
3  Tex.  Ct.  Rep.  935,  servant's  violation  of  railway  rules  is  not  negli- 
gence per  se. 

Qualified  in  Texas  etc.  Ry.'v.  Laverty,  4  Tex.  Civ.  76,  22  S.  W. 
1047,  holding  rule  too  broad  as  applied  to  case  where  statute  makes, 
concession  of  act  negligence. 

Court  may  Charge  Jury  That  It  is  Duty  of  Railway  Employees  on 
engine  to  g^ve  warning  on  approaching  crossing,  but  it  is  charge  upon 
weight  of  evidence  to  charge  that  failure  will  have  certain  effect. 

Approved  in  Texas  etc.  Ry.  v.  Roberts,  2  Tex.  Civ.  113,  20  S.  W. 
961,  reafSirming  rule;  St.  Louis  etc.  Ry.  Co.  v.  Dolan  (Tex.  Civ.),  77 
S.  W.  415,  it  is  for  jury  to  say  whether  carrier  was  negligent  in  keep- 
ing horses  on  cars  for  thirty- two  hours,  in  violation  of  federal  law;. 
Gulf  etc.  Ry.  v.  Grubbs,  7  Tex.  Civ.  57,  26  S.  W.  327,  reversing  judg- 
ment where  charge  upon  weight  of  evidence. 

84  Tex.  232-239,  19  8.  W.  168,  O'CONNOR  ▼.  SMITH. 
The  Profits  That  may  be  Considered  in  Measuring  Damages  are  the- 

direct  and  immediate  fruits  of  the  contract. 
See  note,  53  L.  R.  A.  44,  62,  63,  64. 

84  Tex.  240-259,  19  8.  W.  343,  GRIGSBY  ▼.  MAY. 

Patent  to  "Heirs  of  A.,  Deceased,"  Makes  Title,  or  regular  chain  of 
transfer  from  or  under  sovereignty  of  soil,  within  meaniog  of  statute 
of  limitations. 

Approved  in  Baldwin  v.  Root  (Tex.  Civ.),  38  S.  W.  632,  reaffirming^ 
rule;  Sheppard  v.  Avery,  95  Tex.  506,  68  S.  W.  506,  act  of  1854,  vali- 
dating colonist's  grant  to  lands  beyond  colony  limits,  did  not  give 
color  of  title  to  land  already,  adversely  located;  Baldwin  v.  Root,  90 
Tex.  553,  554,  40  S.  W.  5,  6,  possession  for  three  years  by  purchaser 
from  heirs  of  patentee  sufficient  to  support  plea  of  limitation.  See 
note,  15  L.  R.  A.  (n.  s.)  1180. 

Heirs  Taking  Under  Patent  may  Join  and  Convey  Such  Bights  as 
they  acquired  thereby;  partition  during  administration  conveys  to- 
heirs  in  severalty  as  if  all  had  joined  and  conveyed  to  each  his  part. 

Reaffirmed  in  Cole  v.  Grigsby  (Tex.  Civ.),  35  S.  W.  686.  Approved 
in  Hulett  v.  Piatt, '49  Tex.  Civ.  389,  109  S.  W.  213,  patent  will  sup- 
port three  years'  limitation  against  state  and  parties  not  having  su- 
perior right. 

Statute  of  Limitations  Does  not  Make  Notice  of  Superior  Bight  in 
another  ground  for  denying  operation  of  statute  in  favor  of  one 
claiming  under  color  of  title. 

Approved  in  Cole  v.  Grigsby,  89  Tex.  229,  35  S.  W.  793,  lilies  v. 
Frerichs,  11  Tex.  Civ.  578,  32  S.  W.  916,  Worst  v.  Sgitcovich  (Tex. 
Civ.),  46  S.  W.  73,  and  Cole  v.  Grigsby  (Tex.  Civ.),  35  S.  W.  685,  686, 
688,  all  reaffirming  rule;  Hulett  v.  Piatt,  49  Tex.  Civ.  384,  109  S.  W. 
210,  holding  notice  of  rights  of  another,  even  if  superior  right,  does, 
not  affect  rights  under  three  years'  limitations;  Bean  v.  Dove,  33  Tex» 
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Ci-r.  38S,  77  S.  W.  244,  interveners  eould  not,  as  against  limitations, 
arail  tbemaelves  of  prior  intervention  and  motion  of  others;  Bailej  v. 
LawB,  3  Tex.  Civ.  S35,  23  S.  W.  22,  where  judgment  in  former  Buit 
canceled  claim  of  prior  pOBseBBiou,  such  postesaion  cannot  be  tacked  to 
poHsesaiDD  ainec  judgment,  upon  secand  suit;  Wataon  v.  Watson  (Tex. 
Ci-v-.),  SS  8.  W.  183,  void  deed  does  not  constitute  color  of  title  witbin 
Revised  Statutes,  article  3341;  B.  C.  Evans  Co.  v.  Guipel  (Tex.  Civ.), 
35  S.  "W,  941,  possession  for  three  years  by  wife  of  property  under 
fraudulent  deed  from  husband  is  adverse  to  creditors. 

Distinguished  in  Cole  v.  Grigsby  (Tex.  Civ.),  35  8.  W.  689,  where 
limitation  did  not  commence  until  death  of  party. 

Interest  in  a  Question  Does  not  Dlsqnaltfy  a  district  judge. 

Approved  in  Nallo  v.  City  of  Austin,  41  Tei.  Civ.  428,  93  8.  W.  143, 
district  judge,  though  taxpayer,  not  disqualifled  to  try  suit  to  recover 
<='ty  taxes. 

**    Tex  269-263,  19  S.  W.  386,  GUU  ETC.  ET.  v.  LOONIE. 

X*lAlntia  Suing  for  Penalty  for  Oreicbarge  must  allege  correctness 
or    -Weight  stated  in  bill  of  lading. 

Approved  in  Johnson  v.  Fort  Worth  etc.  By.,  9  Tei.  Civ.  621,  30 
S-  ■^.  261,  Keating  etc.  Machine  Co.  v.  Favorite  Carriage  Co.,  12  Tex. 
Civ.  C68,  35  a.  W.  118,  both  reaffirming  rule;  Wichita  Valley  Ry.  v. 
Nance,  6  Tex.  Civ.  35,  25  S.  W.  47,  and  Gulf  etc.  Ky.  v.  Nelson,  4 
'^^*-  Civ.  351,  23  S.  W.  735,  plaintiff  in  suit  for  damages  for  nonde- 
1»  vej^of  goods  must  show  tender  of  correct  amount  of  freight  charges. 

^*  T«x.  265-273,  16  B.  W.  1065,  UMSCHBID  ▼.  80HOI.Z. 

Ir  PUintiirs  Evidence  Fails  to  Show  Case  Which  Woold  Justify 
Submission  of  principal  issues  to  jury,  be  cannot  be  prejudiced  by 
•^'fection  to  find  for  defendant. 

Approved  in  Hopkins  v.  Nashville  etc.  B.  E.,  96  Tenn.  430,  34  3.  W, 
1034,  32  L.  B.  A.  354,  reaffirming  rule;  Belknap  v.  State  (Tex.  Civ.), 
"6  S,  w.  252,  sustaining  conveyance  to  creditor  where  goods  trans- 
ferred not  in  excess  of  indebtedness. 

Enoi  in  TalUns  to  File  Coaclusiotie  of  Fact  and  Law  wben  re- 
ineated  is  not  ground  for  reversal  where  no  prejudice  resulted. 

Approved  in  Fidelity  etc.  Co.  v.  National  Bank,  48  Tex.  Civ.  304, 
106  S,  W.  783,  refusal  to  file  specific  flnilirgs  on  questions  of  law, 
where  case  is  tried  on  agreed  facts,  without  jury  and  court  flies  gen- 
sral  conclusion  of  law,  is  not  reversible  error;  Crocker  v.  Crocker,  19 
Tei.  Civ.  297,  46  3.  W.  871,  affirming  judgment  where  party  uninjured 
bj  failure  to  file  conclusions  of  fact. 

Miscellaneous.—Galveston  etc.  Rj.  v.  Botts,  22  Tex.  Civ.  610,  55  S. 
W.  515,  questions  involved  are  not  raised  in  leading  case. 

Where  D«ed  Contained  Exception  of  Public  ThoToagbfare,  grantee 
look  no  title  in  land  so  excepted. 

Approved  in  Spencer  v.  Wabash  B.  Co.,  132  Iowa,  132,  109  N.  W. 
lo*,  where  right  of  way  excepted,  reversion  remained  in  grantor. 

B4  Tex.  273-301,  17  S.  W.  117,  20  8.  W.  72,  8ANBOEN  v.  OUNTEE. 

Texas  Laws  have  Always  Prescribed  and  Contemplated  actual  sur- 
Tcys  by  which  lands  granted  by  state  shall  be  specifically  described 
and  distinguished,  but  it  has  not  always  been  deemed  indispensable 
Ibat  lines  should  be  actually  run  and  measured  on  grounil. 

Approved  in  Bacon  v.  State,  2  Tex.  Civ.   709,  71u,  21   S,   W.   152, 
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article  3908,  Beviaed  Statutes,  prescribes  what  sarvey  most  now  con* 
tain. 

State  Court  lias  No  Power  to  Determine  Bi^te  in  Property,  or 

priority  of  liens  tliereon,  where  such  property  is  in  possession  of  fed* 
eral  court,  through  its  receivers,  in  pending  cause. 

Heaffirmed  in  New  York  etc.  Land  Go.  v.  Gulf  etc.  By.,  100  Fed. 
831. 

The  Field-notei  of  SorveyB  cannot  be  Corrected  lo  as  to  Cover  lands 
entirely  different  from  those  covered  by  the  original  surveys. 

Approved  in  Kobles  v.  Cooksey  (Tex.  Civ.),  70  S.  W,  586,  applicant 
to  purchase  public  lands  must  see  that  proper  survey  is  made,  and 
cannot  have  it  amended  to  affect  intervening  rights  of  third  persons. 

84  Tex.  303-308,  19  8.  W.  477,  lUTCHELIi  ▼.  lilTCHELL. 

Court  has  Control  of  Its  Judgments  During  Term  at  Which  they 
are  rendered,  and  when  judgment  has  been  entered  and  afterward 
set  aside  at  same  term,  cause  stands  as  if  no  judgment  had  been  en- 
tered. 

Beaffirmed  in  Watson  v.  Chappell,  19  Tex.  Civ.  687,  48  S.  W.  625. 

Assignments  of  Error  io  Oeneral  as  not  to  Divert  court's  atten- 
tion to  particular  error  excepted  to  will  not  be  considered. 

Approved  in  Parker  v.  Fogarty,  4  Tex.  Civ.  617,  23  S.  W.  701, 
Drake  v.  State  (Tex.  Civ.),  23  8.  W.  399,  and  Missouri  etc.  By.  v. 
Beynolds  (Tex.  Civ.),  26  S.  W.  879,  all  following  rule;  Commack  v. 
Rogers,  96  Tex.  460,  73  S.  W.  796,  assignment  which  is  too  general 
not  aided  by  propositions  or  statements  in  brief;  Yecker  v.  San 
Antonio  Traction  Co.,  33  Tex.  Civ.  242,  76  S.  W.  782,  assignment 
complaining  of  five  separate  special  instructions  too  general. 

Land  Purchased  by  Wife  from  Her  Separate  Meana^  or  purchased 
for  her  by  husband  to  discharge  debt  which  he  owed  her,  is  her  sepa- 
rate property. 

Reaffirmed  in  Parker  v.  Fogarty,  4  Tex.  Civ.  620,  23  S.  W.  702; 
Sinsheimer  v.  Kahn,  6  Tex.  Civ.  147,  24  S.  W.  534.  See  note,  126  Am. 
St.  Rep.  106. 

Evidence  Seasonably  Satisfactory  to  the  Jury  is  Sufficient  to  over- 
come the  presumption  that  land  conveyed  to  husband  during  cover- 
ture was  community  property. 

Distinguished  in  Texas  etc.  Plow  Co.  v.  Kingman  etc.  Implement 
Co.,  32  Tex.  Civ.  347,  80  S.  W.  1045,  holding  goods  in  which  trust 
funds  had  been  invested  not  sufficiently  identified. 

84  Tex.  308-313,  19  S,  W.  475,  MHJJCAN  ▼.  WABE. 

That  Act  of  1866,  Providing  That  Judgment  shall  not  become  dor- 
mant unless  years  shall  have  elapsed  between  executions,  was  not 
re-enacted  in  Revised  Statutes  does  not  change  law,  especially  as  to 
judgment  existing  at  time  of  adoption  of  Revised  Statutes. 

Approved  in  Wilcox  v.  First  Nat.  Bank,  93  Tex.  332,  55  S.  W.  320, 
Central  Coal  etc.  Co.  v.  Southern  Nat.  Bank,  12  Tex.  Civ.  338,  34 
S.  W.  385,  and  Davis  v.  Beall,  21  Tex.  Civ.  187,  50  S.  W.  1088,  all 
reaffirming  rule;  Mundine  v.  Brown  (Tex.  Civ.),  23  S.  W.  90,  sus- 
taining suit  under  scire  facias  where  judgment  not  barred. 
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84  Tex.  313-314,  10  8.  W.  256,  HESTER  ▼.  WESTERN  UNION  TEL. 
00. 

Sttpnlatioii  for  Presentation  of  Claim  for  Nondelivery  of  Telegram 
within  sixty  days  after  such  default  is  part  of  contract,  and  exoner- 
ates company  from  all  damages. 

Approved  in  Western  Union  Tel.  Co.  v.  Greer,  115  Tenn.  372,  89 
8.  W.  328,  1  L.  R.  A.  (n.  s.)  525,  Western  etc.  Tel.  Co.  v.  Lovely 
(Tex.  Civ.),  52  S.  W.  563,  Western  Union  Tel.  Co.  v.  Phillips  (Tex. 
Civ.),  30  S.  W.  495,  all  reaflBLrming  rule;  Western  Union  Tel.  Co.  v. 
Murray,  29  Tex.  Civ.  210,  68  S.  W.  550,  plaintiff  filing  claim  for  only 
actual  expenses  cannot  sue  for  other  items  of  damage;  Western  etc. 
Tel.  Co.  V.  Phillips,  2  Tex.  Civ.  613,  21  S.  W.  640,  charge  that  ad- 
^^ressee  was  entitled  to  sixty  days  after  he  learned  of  sending  of 
lUGEsage  held  error;  Russell  v.  Western  etc.  Tel.  Co.,  57  Kan.  234, 
^^  Pae.  599,  sixty  days  is  reasonable  time  for  presentation  of  claim; 
^anier  v.  Western  etc.  Tel.  Co.,  94  Tenn.  447,  29  S.  W.  733,  addressee 
^  bound  by  contract  made  between  telegraph  company  and  sender 
®'  message;  Western  Union  Tel.  Co.  v.  Vanway  (Tex.  Civ.),  54  S.  W. 
^^^f  stipulation  that  no  recovery  can  be  had  for  nondelivery  of  tele- 
^aiQy  unless  claim  presented  within  ninety  days,  is  reasonable. 

\J^  815-318,  19  8.  W.  394,  DOLL  V.  BfUNDINE. 
jj./^I»aring  BlU  of  Exceptions  at  Bequest  of  Oounsel  la  Act  court 
^y  perform  m  its  discretion,    and    if    statement    so    prepared    ac- 
cords with  facts  and  counsel  have  opportunity  to  examine  it,  such 
action  is  unobjectionable. 

Approved  in  Doll  v.  Mundine,  7  Tex.  Civ.  101,  26  S.  W.  89,  on 
subsequent  appeal. 

Article  5,  Sayles'  CiTll  Statutes,  Confers  upon  Attorney  same  right 
to  make  affidavit  for  continuance  during  progress  of  cause  that  law 
confers  on  his  client. 

Reaffirmed  in  Wilson  Hardware  Co.  v.  Anderson  Knife  etc.  Co., 
22  Tex.  Civ.  231,  54  S.  W.  929. 

Distinguished  in  Sullivan  v.  First  Nat.  Bank,  37  Tex.  Civ.  229,  83 
S.  W.  422,  such  affidavit  cannot  be  sworn  to  over  telephone. 

Where  Affidavit  for  Continuance  is  in  Strict  Compliance  with 
statute,  court  has  no  discretion  but  must  grant  it. 

Approved  in  Wilborn  v.  Elmendorf  (Tex.  Civ.),  40  S.  W.  1060,  re- 
affirming rule;  Doll  v.  Mundine,  7  Tex.  Civ.  102,  26  S.  W.  90,  motion 
made  for  continuance  after  reversal  of  judgment  denying  motion 
iield  to  be  second  application. 

U  Tez.  319-^26,  19  S.  W.  395,  GALVESTON  ▼.  DEVLIN. 

Whether  Work  Done  upon  Building  was  Extra  or  was  included 
in  original  specifications  is  for  jury  to  determine. 

Reaffirmed  in  Mills  v.  Paul  (Tex.  Civ.),  30  S.  W.  562. 

Assignment  of  Error  Tliat  "Verdict  of  Jury,  Under  Law  and  facts 
of  case,  is  grossly  excessive,"  is  too  general. 

Approved  in  International  etc.  R.  Co.  v.  McVey  (Tex.  Civ.),  81  8. 
W,  1001,  and  Houston  etc.  Co.  v.  Shults  (Tex.  Civ.),  78  S.  W.  45, 
both  reaffirming  rule;  Lanyon  v.  Edwards  (Tex.  Civ.),  26  S.  W.  526, 
refusing  to  consider  assignments  not  specifically  set  out;  Consolidated 
Kansas  City  etc.  Co.  v.  Couring  (Tex.  Civ.),  33  S.  W.  548,  holding 
tssignment  "judgment  is  excessive  under  the  evidence"  too  general; 
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VeBtern  etc.  Tel.  Co.  t.  Clark  (Tex.  Civ.),  25  B.  W.  9S1,  and  Texas 
<te.  Bj.  r.  Scharbauer  (Tex.  Civ.),  52  S.  W.  590,  holding  asiignmeot 
'the  TCTdict  of  the  jurf  ia  exeesaive"  too  general;  Teiu  etc.  Bj. 
'.  Banej   (Tex.  Civ.),  23  S.  W.  342,  refnaiDg  to  cooaider  ■ssignmentfl 

lot  Bpeciflcallf  set  out. 

14  Tex.  329-330,  19  S.  W.  435,  QBEENIHa  T.  EBEZ^ 

Depoalttoii  Baaed  apon  Written  Answers  to  Qnestioiis  previously 
isked  wttnesB,  aucb  anaweTs  being  used  to  aid  witness  in  answering 
aterrogatories,  should  be  suppressed  regardless  of  motive  or  cffeirt 

Approved  in  Bice  v.  Ward,  93  Tex.  S38,  58  S.  W.  750,  snppresNng 
leposition  where  notary  furnished  witness  with  memoraadum. 

14  Tex.   330-333,  31   Am.   St.  Bep.  4B,   10   B.   W.  611,    BONKEB    ▼. 
aBIQSBT. 
Abstract  of  Jodgment  Filed  in  County  Court  Omitting  Number  of 

udgment  required  b;  Revised  Statutes,  article  3155,  does  not  create 
icn;  courts  cannot  disregard  such  requirement. 

Approved  in  Von  Stein  v.  Treiler,  5  Tci.  Civ.  302,  23  S.  W.  ]0^S, 
eaffirming  rule;  Western  Savings  Co.  v.  Currey,  39  Or.  412.  87  Am. 
it.  Bep.  660,  65  Pac.  361,  entry  in  docket  must  state  that  judgment 
vas  "docketed"  and  there  must  be  separate  docket  for  each  court; 
Pushing  V.  Willis  (Tex.  Civ.),  28  8.  W.  921,  admitliog  in  evidence 
ibstract  of  judgment   giving  wrong  date. 

Judgment  Creditor  Who  has  Levy  on  Land  and  Takes  Deed  there- 
'or,  crediting  agreed  price  upon  judgment,  is  not  bona  fide  pur- 
chaser and  takes  subject  to  equities  therein. 

Approved  in  Scoggin  v.  Mason,  46  Tex.  Civ.  487,  103  S.  W.  835, 
michaser  of  homeBtcad  in  eouBideration  of  pre-existing  debt  from 
rrantor  is  not  innocent  purchaser;  Jackson  v.  Walstein,  10  Tex.  Civ. 
165,  30  S.  W.  51,  mortgagee  stands  in  same  attitude  as  purchaser  in 
■elation  to  plea  of  innocent  purchaser. 

14  Tex.  333-338,  19  S.  W.  61B,  PARKEE  v.  PORT  WORTH  ETC.  BY. 

Proceeding  to  Condemn  Lajid  is  Special  In  Its  Nature,  and  no  pre- 
lumption  will  be  indulged  to  support  jurisdiction  of  tribunal  acting 
.herein;  notice  to  owner  must  be  alleged  and  proved. 

Approved  in  Huff  v.  Preuitt  (Tex.  Civ.),  53  S.  W.  844,  and  Bowie 
:ounty  V.  Powell  (Tex.  Civ.),  66  S.  W.  B38,  3  Tex.  Ct.  Rep.  856,  both 
■eaffirming  rule;  Watkins  v.  Hopkins  County  (Tex.  Civ.),  72  S.  W. 
172,  service  on  sgent  of  nonresident  sufficient;  Cumminga  v.  Kendall 
:o.,  7  Tex.  Civ,  166,  26  8.  W.  440,  property  can  only  be  condemned 
n  the  manner  prescribed  by  statute;  Missouri  etc.  By.  v.  Austin 
;Tex.  Civ.),  40  S.  W.  38,  statutory  requLsitea  must  be  followed. 

Record  In  Proceeding  to  Condemn  Land  for  Bight  of  Way  must 
how  precise  location  of  track  across  parcel  of  land  involved. 

Approved  in  Adama  v.  San  Angelo  etc.  Co.  (Tex.  Civ.),  25  S.  W. 
165,  Lester  v.  Pt.  Worth  etc.  B.  B.  (Tex.  Civ.),  26  S.  W.  167,  and 
Julf  etc.  By.  v.  Southwestern  Tel.  etc.  Co.,  18  Tex.  Civ.  502,  45  8. 
iV.  152,  all  reafBrming  rule;  Foster  v.  Chicago  etc.  Ry.,  10  Tex.  Civ, 
177,  31  8.  W.  530,  arguendo. 

PnrcIiaBei  of  Land  Subsequent  to  Condemnation  Proceedings,  but 
lefore  record  in  county  where  land  is  situated,  may  set  up  defense 
)f  bona  fidea  in  suit  by  railroad  company. 

Beaffirmed  in  Dallas  etc.  By.  v.  Day,  3  Tex.  Civ.  356,  22  8.  W.  539. 


413  NOTES  ON  TEXAS  REPORTS.       84  Tex.  339-351 

84  Tex.  339-^1,  19  8.  W.  479,  PANHANDLE  NAT.  BANK  ▼.  STILL. 

Where  Attaclmient  is  Levied  on  Debt  not  Due  and  amended  petition 
is  filed  after  maturity,  suit  should  not  be  dismissed. 

Approved  in  Smith  v.  Pickham,  8  Tex.  Civ.  328,  28  S.  W.  566,  at- 
torney's fees  may  be  included  in  amount  of  attachment. 

That  Second  Attacbment  Issued  During  Term  was  Made  return- 
able "instanter"  is  no  ground  for  quashing  attachment. 

Reaffirmed  in  Claflin  Co.  v.  Kamsler  (Tex.  Cdv.),  36  S.  W.  1019. 

84  Tez.  341-344,  19  &  W.  510,  EVANS  v.  FBISBIE. 

To  Acquire  Lien  by  Record  of  Judgment  there  must  be  at  least 
substantial  compliance  with  statute. 

Reaffirmed  in  Von  Stein  v.  Trexler,  5  Tex.  Civ.  302,  23  S.  W.  1048. 

Approved  in  Guffey  Petroleum  Co.  v.  Hooks,  47  Tex.  Civ.  566,  106 
S.  W.  693,  under  statute  relating  to  adoption  of  minors,  it  is  not 
necessary  that  instrument  be  actually  recorded. 

Distinguished  in  Armstrong  v.  Elliott,  20  Tex.  Civ.  47,  49  S.  W.  636, 
where  abstract  of  judgment  not  recorded  within  a  year. 

Abstract  must  Show  Amount  of  Judgment  and  Amount  Still  Due; 
accordingly,  it  seems  that  failure  to  show  credit  would  be  fatal. 

Approved  in  Noble  v.  Earner,  22  Tex.  Civ.  359,  55  S.  W.  383,  re- 
affirming rule;  Willis  v.  Sanger,  15  Tex.  Civ.  666,  40  S.  W.  234, 
judgment  is  not  lien  upon  land,  where  recorded  abstract  fails  to 
show  credit  for  amount  recovered;  Glassock  v.  Stringer  (Tex.  Civ.), 
32  S.  W.  923,  holding  variance  between  amount  in  abstract  and 
judgment  fatal;  Rushing  v.  Willis  (Tex.  Civ.),  28  S.  W.  921,  exclud- 
ing abstract  of  different  date  than  judgment. 

84  Tex.  344-348,  19  S.  W.  436,  PBESSLEB  v.  WILKE. 

County  Court  bas  No  Jurisdiction  to  Discharge  from  His  Trust 
survivor  who  has  filed  inventory  and  given  bond  for  administration 
of  community  estate. 

Approved  in  Citizens'  Nat.  Bank  v.  Jones,  22  Tex.  Civ.  47,  54 
8.  W.  406,  reaffirming  rule;  McGillivray  v.  Eggleston,  11  Tex.  Civ. 
38,  31  S.  W.  540,  county  court  has  no  jurisdiction  to  decree  par- 
tition of  community  estate  twelve  months  after  filing  inventory  of 
bond  by  survivor. 

Bight  of  Heirs  of  Deceased  Husband  or  Wife  to  Enforce  settle- 
ment through  county  court  does  not  necessarily  imply  corresponding; 
right  on  part  of  survivor. 

Beaffirmed  in  Ray  v.  Whitaker  (Tex.  Civ.),  50  S.  W.  494. 

Miscellaneous.— Cited  in  Milam  v.  Hill,  29  Tex.  Civ.  577,  69  S. 
W.  450,  court  cannot  be  deprived  of  jurisdiction  by  acquiescence  of 
defendants  in  part  of  relief  sought. 

84  Tez.  348-351,  19  S.  W.  509,  MISSOX7BI  ETC.  BT.  ▼.  SMITH. 

Consignor,  as  Party  to  Contract  of  Shipment,  may  Sue  Carrier  for 
breach  of  contract,  regardless  of  his  title  in  goods  shipped. 

Approved  in  Carter  v.  Southern  By.  Co.,  Ill  Ga.  44,  36  S.  E.  310, 
50  L.  E.  A.  354,  Parks  v.  Gulf  etc.  Ry.  (Tex.  Civ.),  30  S.  W.  708,  Gal- 
veston etc.  Ry.  V.  Barnett  (Tex.  Civ.),  26  S.  W.  783,  and  Texas  etc. 
By.  V.  Klepper  (Tex.  Civ.),  24  S.  W.  568,  all  reaffirming  rule;  South- 
em  Kansas  Ry.  Co.  v.  Morris,  100  Tex.  612,  613,  123  Am.  St.  Re^. 
834,  102  S.  W.  396,  in  action  by  shipper  joint  owners  need  not  be 
joined  as  plaintiffs;  Gulf  etc.  Ry.  v.  Humphries,  4  Tex.  Civ.  335,  23 
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S.  W.  556,  and  Carter  ▼.  Southern  Ry.,  Ill  Ga.  44,  36  S.  E.  310,  50 
L.  R.  A.  354,  consi^ee  may  sue  for  damages  to  goods;  Galveston  etc. 
Ry.  V.  Worthy  (Tex.  Civ.),  27  S.  W.  428,  in  absence  of  request  for 
full  charge  as  to  measure  of  damages,  charge  to  give  reasonable  dam- 
ages not  error. 

Plaintiff  Suing  Carrier  for  Injury  to  Stock  should  not  be  allowed 
to  testify  as  to  injury  of  other  stock  than  that  specified  in  petition; 
such  testimony  is  calculated  to  mjslead  jury. 

Distinguished  in  Galveston  etc.^Ry.  v.  Worthy,  87  Tex.  466,  29  S. 
W.  377,  as  being  suit  for  damages  for  loss  of  life  instead  of  stock. 

84  Tez.  352-359,  31  Am.  St.  Bep.  61,  19  8.  W.  547,  16  L.  B.  A.  39, 
McOABN  ▼.  INTERNATIONAL  ETC.  BT. 

Carrier  Who  is  Party  to  Contract  for  Shipment  of  Goods  beyond 
its  own  line  may  limit  its  liability  to  losses  occurring  on  such  line. 

Reaffirmed  in  Pittsburgh  etc.  Ry.  Co.  v.  Bryant,  36  Ind.  Ap.  344, 
75  N.  E.  830;  Houston  etc.  R.  R.  Co.  v.  Groves,  48  Tex.  Civ.  47,  106 
S.  W.  417;  Texas  etc.  R.  R.  Co.  v.  Gray,  45  Tex.  Civ.  210,  99  S.  W. 
1126;  Hartley  v.  St.  Louis  etc.  R.  Co.,  115  Iowa,  617,  618,  619,  89  N. 
W.  90,  91;  Fremont  etc.  R.  Co.  v.  New  York  etc.  R.  Co.,  66  Neb.  165, 
92  N.  W.  133,  59  L.  R.  A.  939;  International  etc.  Ry.  v.  Mahula,  1 
Tex.  Civ.  185,  20  S.  W.  1003;  Gulf  etc.  Ry.  v.  Wilbanks,  7  Tex.  Civ. 
495,  496,  27  S.  W.  305;  Gulf  etc.  Ry.  v.  Grifcth  (Tex.  Civ.),  24  S.  W. 
362;  Texas  etc.  Ry.  v.  Smith  (Tex.  Civ.),  24  S.  W.  566;  Gulf  etc.  Ry. 
V.  Thompson  (Tex.  Civ.),  21  S.  W.  187;  Galveston  etc.  Ry.  v.  Short 
(Tex.  Civ.),  25  S.  W.  142;  Wichita  Val.  Ry.  v.  Swenson  (Tex.  Civ.), 
25  S.  W.  48;  Missouri  etc.  Ry.  v:  Huggins  (Tex.  Civ.),  53  S.  W.  1030; 
Texas  etc.  Ry.  v.  Hawkins  (Tex.  Civ.),  30  S.  W.  1113;  Gulf  etc.  Ry. 
V.  Williams,  4  Tex.  Civ.  297,  23  S.  W.  627.  Appioved  in  dissenting 
opinion  in  St.  Louis  etc.  Ry.  Co.  v.Ewing,  114  Fed.  1021,  majority 
holding  plaintiff  passenger  of  defendant  road  until  she  was  by  it 
delivered  to  connecting  carrier.     See  note,  55  L.  R.  A.  182. 

84  Tez.  359^63^  31  Am.  St.  Bep.  59,  19  S.  W.  441,  SMITH  ▼.  WEST- 
ERN UNION  TEL.  CO. 

Rules  Ooveruing  Liability  of  Connecting  Carriers  are  applicable 
to   connecting  telegraph   lines. 

Approved  in  Western  etc.  Tel.  Co.  v.  Taylor,  3  Tex.  Civ.  313,  22 
S.  W.  533,  and  Southwestern  etc.  Tel.  Co.  v.  Taylor,  26  Tex.  Civ.  82, 
63  S.  W.  1078,  2  Tex.  Ct.  Rep.  852,  both  reaffirming  rule. 

Mere  Receipt  of  Message  for  Transmission  Beyond  Receiver's  Lines 
does  not  amount  to  contract  of  through  transmission,  rendering 
receiving  company  liable  for  negligence  of  connecting  telegraph  line. 

Reaffirmed  in  Western  etc.  Tel.  Co.  v.  Lovely  (Tex.  Civ.),  52  S.  W. 
565.  Approved  in  Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.),  30  S. 
W.  937,  where  petition  alleged  contract  by  defendant  telegraph 
company  to  transmit  and  deliver  telegram  to  plaintiff,  proof  that 
contract  made  with  another  company  which  sent  it  to  defendant 
to  be  forwarded  is  not  fatal  variance. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Smith,  88  Tex.  12,  28 
S.  W.  550,  and  dissenting  opinion  in  (Tex.  Civ.),  30  S.  W.  940,  hold- 
ing question  of  sufficiency  of  pleading  not  raised  in  principal  case. 

Each  Connecting  Carrier  Is  Liable  for  Its  Own  Acts  of  negligence, 
and  for  acts  of  others  if  there  is  partnership  between  all  or  a  joint 
contract  binding  upon  each  of  them. 
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Approved  in  Quit  etc.  By.  Co.  v.  Wilbanks,  7  Tex.  Civ.  495,  496, 
27  S.  W.  305,  where  carriers  under  one  management  and  associated 
together  for  businese  as  common  carriers,  initial  carrier  cannot  limit 
liability  to  damages  on  own  line.  '  f 

84  Tez.  364^66,  19  8.  W.  616,  LEWIS  ▼.  STEINEB. 

There  is  No  Impllod  Vendor's  Lien  upon  Cliattels  after  they  have 
been  delivered  to  purchaser. 

Approved  in  Slack  v.  Collins,  145  Ind.  571,  42  N.  E.  911,  reaffirm- 
ing rule;  Crumbley  v.  Busse,  11  Tex.  Civ.  325,  32  S.  W.  441,  tax 
deed  void  upon  its  face  will  not  support  plea  of  improvements  in 
good  faith.     See  notes,  42  Am.  St.  Bep.  815;  83  Am.  St.  Bcp.  453,  457. 

84  To.  365-368,  19  8.  W.  520,  ABMSTBONQ  ▼.  OFPENHEIMEB. 

Purchaser  by  Warranty  Deed  from  Naked  Trespasser  cannot  in- 
voke doctrine  of  bona  fides,  where  slightest  inquiry  would  disclose 
absence  of  title  in  his  vendor. 

Approved  in  Cooke  v.  Avery,  147  U.  S.  395,  13  Sup.  Ct!  Bep.  348, 
37  L.  216,  improvements  made  in  good  faith  do  not  relieve  parties 
chargeable  with  notice  of  lien;  Bullock  v.  Sprowls  (Tex.  Civ.),  54 
8.  W.  659,  purchaser  with  notice  of  want  of  title  in  vendor  cannot 
invoke  doctrine  of  bona  fides;  Mumme  v.  McCloskey,  28  Tex.  Civ. 
85,  66  8.  W.  854,  fact  that  tax  title  purchaser  considered  person 
against  whom  land  was  taxed  as  owner  is  insufficient  to  establish 
good  faith.    See  note,  81  Am.  St.  Bep.  192. 

84  Tez.  369-370,  19  S.  W.  617,  FOBT  WOBTH  NAT.  BANE  ▼.  BED 
BIVEB  NAT.  BANK. 

A  (General  Description  of  Cattle  Contained  in  a  Chattel  Mortgage 
is  not  invalid  by  inaccuracy  in  describing  their  brands. 

Approved  in  Scaling  v.  First  Nat.  Bank,  39  Tex.  Civ.  158,  87  S. 
W.  716,  reaffirming  rule;  City  National  Bank  v.  Goodloe-McClelland, 
Com.  Co.,  93  Mo.  Ap.  131,  mistake  in  describing  brand  immaterial, 
where  description  as  a  whole  not  misleading. 

84  Tez.  371-378,  19  S.  W.  513,  WILLIAMS  ▼.  WINSLOW. 

One  Seeking  to  Eztend  Boundaries  of  Survey  Beyond  Apparent 
calls  must  fix  his  line  by  tracing  footsteps  of  surveyor,  and  estab- 
lish his  comers. 

Approved  in  Morgan  v.  Mowles  (Tex.  Civ.),  61  S.  W.  156,  2  Tex. 
Ct.  Bep.  14,  burden  of  proof  is  upon  party  seeking  to  extend  survey. 

84  Tez.  373-386,  19  8.  W.  693,  LOW  v.  FELTON. 

In  Snit  Against  Widow  and  Children  of  Deceased  judgment  debtor 
to  revive  judgment,  defendants  cannot  plead  ten  year  limitation 
where  period,  less  one  year  during  which  statute  was  suspended  by 
reason  of  debtor's  death,  was  lese  than  ten  years. 

Beaffirmed  in  Wilcox  v.  First  Nat.  Bank,  93  Tex.  332,  55  S.  W. 
320;  Davis  v.  Beall,  21  Tex.  Civ.  187,  50  S.  W.  1088. 

"Cause  of  Action,"  in  Article  3218,  Bevlsed  Statutes,  embraces  all 
demands  existing  against  person  at  time  of  his  death,  whether  ma- 
tured or  not;  e.  g.,  unsatisfied  judgment  which  is  not  dormant. 

Approved  in  Blinn  v.  McDonald  (Tex.  Civ.),  38  S.  W.  387,  holding 
action  against  heirs  to  recover  allowed  claim    barred  in  ten  years. 
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In  Suit  Against  Widow  and  Children  upon  Judgment  recovered 
against  husband  during  his  lifetime,  where  widow  dies,  and  admin- 
istration of  her  estate  is  necessary,  suit  cannot  proceed  until  it  is 
had  and  proper  parties  made. 

Approved  in  Houston  etc.  Ry.  v.  Rogers,  15  Tex.  Civ.  683,  39  S. 
W.  1113,  heir  cannot  sue  as  such  without  alleging  no  administration; 
Parks  V.  Lubbock  (Tex.  Civ.),  50  S.  W.  467,  action  against  inde- 
pendent executrix  on  claim  against  testator  is  not  abated  by  her 
death;  Bush  v.  Chas.  P.  Kellogg  Co.  (Tex.  Civ.),  34  S.  W.  1057,  hold- 
ing heirs  not  liable  for  debts  of  ancestor,  prior  to  administration. 

Heirs  are  Liable  Severally  for  Debts  of  Ancestor  according  as  they 
have  received  assets. 

Approved  in  Buchanan  v.  Thopmson,  4  Tex.  Civ.  238,  23  S.  W. 
328,  Rogers  v.  Burbridge,  5  Tex.  Civ.  69,  24  S.  W.  301,  and  Flem- 
ing V.  Ball,  25  Tex.  Civ.  211,  60  S.  W.  986,  1  Tex.  Ct.  Rep.  769,  all 
reaffirming  rule;  Byrd  v.  Ellis  (Tex.  Civ.),  35  S.  W.  1071,  sustaining 
suit  against  heirs  where  they  take  without  administration. 

Distinguished  in  Blinn  v.  McDonald,  92  Tex.  613,  50  S.  W.  931, 
as  being  under  different  statute. 

Miscellaneous. — Cited  in  National  Guaranty  Loan  etc.  Co.  v.  Fly, 
29  Tex.  Civ.  535,  69  S.  W.  232,  contingent  claim  or  one  for  uncertain 
amount  should  not  be  presented  to  administrator. 

84  Tex.  386-392,  19  S.  W.  557,  BOBT  V.  MEYEB. 

Assignee  for  Benefit  of  Creditors  Who  has  Accepted  Assignment 

and  taken  possession  is  bound  to  protect  property,  and  in  case  it  is 
unlawfully  taken  or  damaged,  to  take  necessary  steps  to  remedy 
wrong. 

Approved  in  Burnett  Ansley  Jewelry  Co.  v.  Linz,  33  Tex,  Civ.  274, 
76  8.  W.  773,  plaintiff  suing  for  damages  from  being  wrongfully 
forced  into  bankruptcy  must  show  reassignment  of  such  claim  from 
assignee. 

Distinguished  in  Weir  Plow  Co.  v.  Armentrout,  9  Tex.  Civ.  121,  28 
S.  W.  1047,  rule  does  not  apply  to  case  where  trustee  in  mortgage  has 
not  taken  possession. 

In  Suit  by  Insolvents,  Who  had  Assigned,  for  Wrongful  attach- 
ment, claim  for  damages  to  their  commercial  standing  is  speculative 
and  gives  no  cause  of  action. 

Reaffirmed  in  Scott  Grocer  Co.  v.  Kelly,  14  Tex.  Civ.  140,  36  S.  W. 
140. 

In  Suit  for  Damages  for  Wrongful  Attachment,  Slander,  in  injuring 
commercial  standing,  must  appear  by  count  complete  in  itself. 

Approved  in  Missouri  etc.  Ry.  v.  Starr,  22  Tex.  Civ.  356,  55  S.  W. 
394,  reaffirming  rule;  Hays  v.  Perkins,  22  Tex.  Civ.  199,  54  S.  W. 
1071,  two  or  more  causes  of  action  for  separate  libels  may  be  joined 
in  separate  counts. 

84  Tex.  392-394,  31  Am.  St.  Bep.  63,  19  S.  W.  562,  HEIGEL  v. 
WICHITA  COUNTY. 

In  Absence  of  Statute,  Counties  are  not  Liable  for  Injuries  caused 
by  defective  bridges. 

Approved  in  Floria  v.  Galveston  Co.  (Tex.  Civ.),  55  S.  W.  540,  re- 
affirming rule  under  similar  facts;  Voss  v.  Harris  County,  33  Tex. 
Civ.  250,  76  S.  W.  601,  and  Siewerssen  v.  Harris  County,  41  Tex.  Civ. 
119,  91  S.  W.  335,  both  holding  county  not  liable  for  flooding  of  pri- 
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vate  property  by  defect  in  road;  Craiise  v.  Harris  County,,  18  Tex. 
Civ.  375,  44  S.  W.  616,  county  is  not  liable  under  Revised  Sitatutes, 
article  3741,  providing  that  no  convict  shall  be  compelled  to  labor  at 
dangerous  work,  for  acts  of  officers  in  imposing  dangerous  labor  on 
convict;  James  v.  Trustees  of  Wellston  Township,  18  Okl.  70,  90  Pac. 
105,  13  L.  R.  A.  (n.  s.)  19,  townships  not  liable  for  injuries  from  de- 
fective highways;  Walton  v.  Travis  Co.,  5  Tex.  Civ.  526,  24  S.  W. 
352,  holding  county  not  liable  to  county  attorney  for  fees  in  criminal 
cases;  Sherman  v.  Shobe,  94  Tex.  130,  58  S.  W.  950,  1  Tex:  Ct.  Rep. 
26,  holding,  in  absence  of  statutory  authority,  county  not  subject  to 
garnishment  proceeding.  See  notes,  58  Am.  St.  Rep.  399;  95  Am.  St. 
Rep.  169,'  108  Am.  St.  Rep.  148;  39  L.  R.  A.  35. 

Cities  are  Liable  in  Damages  for  Injuries  resulting  from  a  failure  to 
discharge  their  corporate  duties. 

Approved  in  Burke  v.  City  of  South  Omaha,  79  Neb.  797,  113  N.  W. 
242,  city  liable  for  negligence  of  agents  in  repairing  street. 

Coonties  are  Merely  Quasi  Corporations  Created  by  State  for  pur- 
poses of  government,  and  powers  conferred  upon  them  are  rather  in 
nature  of  duties  than  privileges. 

See  note,  78  Am.  St.  Rep.  685. 

84  Tex.  398-401,  19  8.  W.  683,  WILLIAMS  ▼.  WILLIS. 

Incoiporation  is  not  Necessary  to  Oonstitnte  Aggregation  of  houses 
a  "town." 

Reaffirmed  in  Roberts  v.  Cawthon,  26  Tex.  Civ.  481,  63  S.  W.  335, 
2  Tex.  Ct.  Rep.  758.  Approved  in  Lauchheimer  v.  Saunders,  97  Tex. 
141,  76  S.  W.  752,  growth  of  town  may  change  rural  to  urban  home- 
stead. 

One  Having  Rural  Residence  cannot  Claim  Exemption  from  execu- 
tion for  urban  place  of  business. 

Approved  in  Wilder  v.  McConnell,  91  Tex.  603,  45  S.  W.  147,  in 
determining  whether  homestead  is  rural  or  urban,  whether  it  is  in 
corporate  limits  of  town  is  immaterial;  Foust  v.  Sanger,  13  Tex.  Civ. 
412,  413,  35  S.  W.  405,  homestead  must  be  either  rural  or  urban. 

84  Tex.  401-404,  19  S.  W.  569,  NANCE  V.  JOHNSON. 
Revised  Statutes,  Articles  3714,  3715,  Providing  for  Appeals  to 

superintendent  of  public  instruction  and  state  board  of  education  in 
all  matters  relating  to  public  schools  and  administration  of  school 
laws,  give  remedies  which  must  be  exhausted  before  appeal  to  courts. 
Approved  in  Cochran  v.  Patillo,  16  Tex.  Civ.  459,  41  S.  W.  638, 
petition  to  reinstate  pupil  failing  to  state  ground  of  dismissal  held 
insufficient;  Moreland  v.  Wynne  (Tex.  Civ.),  62  S.  W.  1093,  2  Tex. 
Ct.  Rep.  537,  all  officers  and  teachers  of  schools  must  conform  to  deci- 
sions of  state  superintendent  of  public  instruction,  unless  reversed  by 
state  board;  Plummer  v.  Gholson  (Tex.  Civ.),  44  S.  W.  3,  mandamus 
will  not  lie  to  compel  superintendent  of  schools  to  approve  salary 
voucher  until  all  other  remedies  exhausted. 

84  Tex.  405-407,  19  8.  W.  552,  BATEMAN  v.  POOL. 
That  Land  is  Exempt  as  Homestead  on  Account  of  Occupation  by 

father  and  minor  children^  he  being  unmarried  man,  will  not  defeat 
mortgage  thereon. 

Reaffirmed  in  Davis  v.  Converse  (Tex.  Civ.),  46  S.  W.  911;  Thomp- 
son V.  Robinson  (Tex.  Civ.),  56  S.  W.  580;  Moore  v.  Poole  (Tex.  Civ.), 
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25  S.  W.  803;  Rice  v.  Scottish-American  Mtg.  Co.  (Tex.  Civ.),  30  S. 
W.  76.  Approved  in  Mabry  v.  Kennedy,  49  Tex.  Civ.  47,  108  S.  W. 
177,  where  wife  abandons  husband,  he  may  sell  homestead  without  her 
joinder  in  deed. 

Where  Judgment  by  Default  baa  Been  Entered  and  has  not  been  set 
aside  upon  subsequent  filing  of  defenses,  such  judgment  should  be 
made  final. 

Reaffirmed  in  Kingsland  etc.  Mfg.  Co.  v.  Mitchell  (Tex.  Civ.),  36^ 
S.  W.  758. 

84  Tex.  408-413,  19  8.  W.  660,  NIZOK  V.  WICHITA  LAND  AND 
CATTLE  CO. 

Land  Warrants  Granted  Under  Section  10,  ordinance  of  December 
5,  1835,  offering  bounties  for  volunteers,  are  acquired  by  onerous  title,, 
and  belong  to  volunteer  and  wife  as  common  property. 

Reaffirmed  in  Kircher  v.  Murray,  54  Fed.  622,  623,  and  Halsted  v. 
Allen  (Tex.  Civ.),  73  S.  W.  1069.  Approved  in  Barrett  v.  Spence,  28 
Tex.  Civ.  346,  67  S.  W.  923,  they  are  community  property  though 
issued  to  heirs  of  volunteer,  where  wife  survives.  See  note,  96  Am. 
St.  Rep.  922. 

In  Absence  of  Contrary  Showing,  upon  Death  of  Husband,  all  prop- 
erty held  by  him  belongs  one-half  to  widow  and  one-half  to  children. 

Reaffirmed  in  Byrn  v.  Kleas,  15  Tex.  Civ.  211,  39  S.  W.  982.  See 
notes,  126  Am.  St.  Rep.  121;  22  L.  R.  A.  (n.  s.)  719;  66  L.  R.  A.  519. 

Where  Marriage  has  Been  Shown  in  Evidence,  law  raises  pre- 
sumption of  its  legality,  and  party  attacking  it  has  burden  throughout 
of  showing  its  illegality. 

Approved  in  Ingersol  v.  Mc Willie,  9  Tex.  Civ.  555,  30  S.  W.  61, 
holding  common-law  marriage  valid;  Simmons  v.  Simmons  (Tex.  .Civ.),. 
39  S.  W.  640,  presuming  ceremony  performed  where  contrary  not 
shown;  Burnett  v.  Burnett  (Tex.  Civ.),  83  S.  W.  238,  upholding  com- 
mon-law marriage;  dissenting  opinion  in  Lee  v.  State,  44  Tex.  Cr. 
366,  72  S.  W.  1011,  61  L.  R.  A.  904,  majority  holding  mere  words,  with 
corresponding  intention,  would  not  make  common-law  marriage,  where 
parties  did  not  cohabit.  See  notes,  89  Am.  St.  Rep.  199;  16  L.  R.  A. 
(n.  s.)  99,  105. 

Plaintiff  In  Suit  to  Becover  Land,  Who  has  not  Made  Coplalntiffa 
parties  to  appeal,  cannot  have  reversal  which  would  operate  to 
reduce  amount  of  their  recovery. 

Approved  in  Seedhouse  v.  Broward,  34  Fla.  529,  16  So.  431,  dissent- 
ing opinion,  majority  holding  in  suit  on  alternative  note  all  parties 
named  as  payees  should  join  in  suit. 

84  Tex.  413-421,  19  S.  W.  610,  BISCHE  V.  PLANTERS'    ETC.  BANK. 

One  Becoming  Owner  of  Accepted  Bill  Before  Maturity,  in  course 
of  trade,  for  valuable  consideration  and  without  notice  of  equities, 
cannot  be  affected  by  subsequent  occurrences. 

Reaffirmed  in  Mulberger  v.  Moran  (Tex.  Civ.),  47  S.  W.  379^ 
Wright  V.  Hardie  (Tex.  Civ.),  30  S.  W.  675;  Ricker  Nat.  Bank  v. 
Brown  (Tex.  Civ.),  43  S.  W.  909. 

Where  It  is  Proved  That  Paper  has  Been  Put  In  Circulation  fraudu- 
lently, burden  is  upon  holder  to  show  that  he  is  bona  fide  purchaser 
for  value  before  maturity. 

Reaffirmed  in  Hart  v.  West,  91  Tex.  187,  42  S.  W.  546.  Approved 
in  Rowe  v.  Gohlman,  44  Tex.  Civ.  321,  98  S.   W.   1080,  negotiable. 
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paper  fraudulently  obtained  affects  burden  of  proof  and  not  character 
of  consideration  which  suffices  in  purchase  of  such  paper. 

84  TOz.  421-424,  31  Am.  St.  Sep.  66,  19  &  W.  606,  SHERMAN  ▼. 
WILIJAM& 

City  cannot  Claim  Exemption  from  Execution,  as  Public  Property, 
of  residence  property  taken  by  it  in  settlement  with  its  tax  collector, 
and  not  used  by  it  for  any  public  purpose. 

Approved  in  Laredo  v.  Benavides  (Tex.  Civ.),  25  8.  W.  485,  proi>- 
erty  of  city  not  held  for  governmental  purposes  is  subject  to  execution. 
See  notes,  124  Am.  St.  Rep.  70;  111  Am.  St.  Rep.  39. 

Property  Taken  by  City  from  Tax  Collector  Falling  to  Pay  over 
fund  collected  takes  place  of  fund,  and  cannot  be  diverted  to  any 
other  purpose  than  that  for  which  collected;  accordingly,  general 
creditor  of  city  cannot  levy  upon  it. 

Reaffirmed  in  Elser  v.  Fort  Worth  (Tex.  Civ.),  27  S.  W.  740.  Ap- 
proved in  City  of  Austin  v.  Cahill,  99  Tex.  188,  192,  200,  88  S.  W. 
546,  549,  554,  tax  levied  to  pay  interest  and  accumulate  sinking  fund 
cannot  be  diverted  from  those  purposes. 

That  City  Anthorities  may  have  Misapplied  Profits  of  Property 
taken  from  tax  collector  in  lieu  of  special  fund  collected  by  him 
will  not  subject  such  property  to  execution  by  general  creditor. 

Reaffirmed  in  Gordon  v.  Thorp  (Tex.  Civ.),  53  S.  W.  361;  Sherman 
V.  Shobe,  94  Tex.  131,  58  S.  W.  960,  1  Tex.  Ct.  Rep.  26. 

84  Tex.  424-428,  19  8.  W.  613,    SWEN80K  v.  WILLSFOBD. 

Wliere  a  Posterior  Une  is  more  Certain  Than  the  Prior  Lines,  the 
court  may  reverse  the  calls  of  the  survey. 

Approved  in  Davis  v.  Commonwealth  Land  etc.  Co.,  141  Fed.  748, 
following  rule. 

84  Tex.  42^-431,  19  8.  W.  670,  WATKIN8  ▼.  TUCKER. 
When,  in  a  Deed,  a  Smaller  Tract  is  Excepted  from  a  Largar  One 
I  and  described  by  metes  and  bounds,  there  is  no  repugnancy. 

I  Approved  in  Puckett  v.  McDaniel,  96  Tex.  97,  70  S.  W.  741,  ar- 

:  guendo. 

84  Tex.  431-433,  31  Am.  St.  Bep.  69,  19  &  W;  566,  16  L.  B.  A.  783, 
WHITFIELD  ▼.  PABIS. 
Maxim  "Bespondeat  Superior^  Does  not  Apply  so  as  to  Bender 
city  liable  for  act  of  policeman  in  enforcing  ordinance  adopted  to 
secure  safety,  health,  and  welfare  of  public. 
Approved  in  Bates  v.  Houston,  14  Tex.  Civ.  289,  37  S.  W.  383,  re- 
j  aifirming  rule;  Givens  v.  Paris,  5  Tex.  Civ.  707,  24  S.  W.  974,  de- 

1'  eiding  similar  case  on  principles  decided  in  leading  case;  Shanewerk 

V.  Fort  Worth,  11  Tex.  Civ.  272,  32  S.  W.  918,  holding  city  not  liable 
for  injuries  caused  by  negligence  of  firemen;  Stinnett  v.  Sherman 
(Tex.  Civ.),  43  S.  W.  849,  city  is  not  liable  for  damages  for  negli- 
gence of  officers  exercising  police  powers.  See  notes,  108  Am.  Bep. 
140;  12  L.  B.  A.  (n.  s.)  539;  1  L.  B.  A.  (n.  s.)  666;  44  L.  B.  A.  795; 
25  L.  B.  A.  538;  15  L.  B.  A.  781. 

84  Tex.  433-437,  31  Am.  St.  Bep.  71,  19  &  W.  555,  SWEENEY   ▼. 
OtnUP  ETC.  BY. 
Ballway  Foreman  Having  Power  to  Employ  and  Discharge  servants 
is  vice-principal,   and   such   relation   attaches   to   all    acts   of   what- 
ever nature,  affecting  those  under  him. 
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Approved  in  Texas  etc.  Ry.  v.  Reed  (Tex.  Civ.),  32  S.  W.  121,  vice- 
principars  acts  are  those  of  the  master;  Young  v.  Hahn  (Tex.  Civ.), 
69  S.  W.  205,  acting  foreman  vice-principal  of  longshoreman;  Beres- 
ford  V.  American  Coal  Co.,  124  Iowa,  46,  98  N.  W.  906,  70  L.  B.  A. 
256,  mine  superintendent  vice-principal  as  to  miner.  See  notes,  20 
L.  R.  A.  (n.  s.)  442;  16  L.  R.  A.  (n.  s.)  365,  368;  51  L.  R.  A.  553, 
588,  598,  620. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Amett,  37  Tex.  Civ.  525, 
84  S.  W.  600,  in  Indian  Territory  foreman  fellow-servant  of  assist- 
ant hostler  engaged  in  cleaning  engines. 

84  Tex.  438-443,  19  8.  W.  997,  WILKINS  ▼.  CABTEB. 
Where  Ouaranty  is  Conditional  or  Mero  Offer  to  Become  Bound 

upon  performance  of  conditions,  imposed  on  guarantee,  guarantor  is 
entitled  to  notice  of  acceptance. 

Approved  in  Page  v.  White  Sewing  etc.  Co.,  12  Tex.  Civ.  332,  34 
S.  W.  991,  Carter  v.  Wilkins  (Tex.  Civ.),  29  S.  W.  1103,  both  reaffirm- 
ing rule;  College  Park  etc.  Belt  Line  v.  Ide,  15  Tex.  Civ.  281,  40  S. 
W.  68,  reversing  judgment  where  court  refused  to  instruct  as  to  issue 
of  contract  of  guaranty.     See  note,  36  Am.  St.  Rep.  224. 

84  Tex.  443-450,  19  S.  W.  564,  PABI8  ETC.  BY.  V.  OBEIKEB. 

Where  Town  Lot  Detached  from  Besidence  is  Sold  by  Husband 
to  purchaser  having  no  notice  of  claim  of  homestead,  and  sale  is 
set  aside  at  suit  of  husband  and  wife,  court  should  render  judgment 
against  husband  for  improvements  made  in  good  faith. 

Reaffirmed  in  Morris  v.  Wells,  27  Tex.  Civ.  364,  66  S.  W.  249,  3  Tex. 
Ct.  Rep.  873. 

84  Tex.  450-454,  31  Am.  St.  Bep.  75,  19  S.  W.  616,  BELO  V.  FX7LLEB. 

All  Persona  Engaged  in  Publishing  and  Circulating  Libel  are  respon- 
sible therefor,  and  remedy  may  be  pursued  against  one  or  more  of 
them. 

Reaffirmed  in  Pfister  v.  Sentinel  Company,  108  Wis.  580,  84  N.  W. 
689. 

Corporation  Publishing  Libel  With  Assistance  of  Others  may  be 
sued  alone,  civilly  or  jointly  with  others. 

Reaffirmed  in  Alexander  v.  Lovitt  (Tex.  Civ.),  56  S.  W.  687. 

Corporation  Owning  and  Publishing  Paper  is  Liable  for  Libel 
appearing  therein;  stockholders  are  not  liable  unless  actually  partici- 
pating, or  unless  officers,  whose  agency  is  implied. 

See  notes,  59  Am.  St.  Rep.  594;  28  L.  R.  A.  427. 

Newspaper  Publication  Alleging  That  Person  "was  Arrested  and 
lodged  in  jail  to-day  on  charge  of  theft,"  is  actionable  per  se,  if  such 
allegation  is  false. 

Approved  in  Knapp  v.  Campbell,  14  Tex.  Civ.  203,  36  S.  W.  766, 
publication  that  party  has  several  times  been  indicted  for  maintain- 
ing gaming-house  is  libelous  per  se;  Houston  Printing  Co.  v.  Moulden, 
15  Tex.  Civ.  584,  41  S.  W.  385,  false  defamatory  publications  of 
officer  respecting  duties  are  libelous  per  se;  Young  v.  Sheppard  (Tex. 
Civ.),  40  S.  W.  62,  publication  that  note  was  obtained  under  falso 
pretenses  is  libelous  per  se;  Belo  v.  Smith  (Tex.  Civ.),  40  S.  W.  857, 
libelous  charge  may  be  made  by  insinuation;  Ledgerwood  v.  Elliott 
(Tex.  Civ.),  51  S.  W.  872,  words  "you  stole  a  hundred  dollars  of  his 
money"  are  actionable  per  se;  Boone  v.  Herald  News  Co.,  27  Tex.  Civ. 
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547,  66  8.  W.  314,  3  Tex.  Ct.  Rep.  983,  article  stating  that  jailer 
kept  person  as  prisoner  without  authority  is  libelous  per  se;  Woollej 
Y.  Plaindealer  Publishing  Co.,  47  Or.  624,  84  Pac.  475,  5  L.  R.  A.  (n. 
8.)  498,  imputing  malfeasance  in  office  to  school  board.  See  note, 
116  Am.  St.  Rep.  808,  814. 

If  Defamatory  Words  Charge  Actionable  Crime,  and  it  is  shown 
that  there  is  in  fact  entire  absence  of  malice,  actual  damages  are 
nevertheless  recoverable  to  extent  of  compensation  for  injuries. 

Approved  in  King  v.  Sassman  (Tex.  Civ.),  54  S.  W.  305,  reaffirm- 
ing rule;  Ledgerwood  v.  Elliott  (Tex.  Civ.),  51  S.  W.  873,  reversing 
judgment  where  jury  Instructed  that  only  nominal  damages  could 
be  recovered.     See  note,  59  Am.  St.  Rep.  857. 

Where  Poblication  of  Actionable  Charge  is  Unauthorized,  law  will 
assume  that  plaintiff  has  been  injured  in  character  and  feelings,  and 
will  allow  recovery  therefor. 

Approved  in  Rosenbaum  v.  Roche,  46  Tex.  Civ.  238,  101  S.  W.  1164, 
upholding  instruction  in  action  for  slander  charging  plaintiff  with 
theft  directing  consideration  of  injury  to  reputation  in  estimating 
damages  without  testimony  thereon;  Schulze  v.  Jalonick  (Tex.  Civ.), 
29  S.  W.  194,  party  may  allege  and  prove  that  publication  was  in- 
tended to  injure  him. 

Mental  Suffering  Constitutes  Element  of  Damages  for  publishing 
false  charge  of  actionable  offense. 

Reaffirmed  in  Forke  v.  Homann,  14  Tex.  Civ.  679,  39  S.  W.  212. 
See  note,  131  Am.  St.  Rep.  398. 

Court  Should  not  Permit  Counsel  in  Argument  to  jury  to  read  and 
comment  on  authorities. 

Approved  in  Knapp  v.  Campbell,  14  Tex.  Civ.  209,  36  S.  W.  769, 
770,  following  rule;  Matthews  v.  Thatcher,  33  Tex.  Civ.  140,  76  S. 
W.  66,  applying  rule  to  criticising  quotation  from  opinion  as  to 
"ripping  up  of  old  land  titles." 

Interview  Between  Plaintiff  and  Defendant's  Agent  inadmissible 
in  libel  suit  where  not  res  gestae  or  connected  with  agent's  duties. 

See  note,  131  Am.  St.  Rep.  321. 

84  Tex.  454-162,  19  S.  W.  607,  MALONE  ▼.  KOBNBXTMPF. 

The  Temporary  Renting  of  a  Homestead  will  not  Change  its  char- 
acter. 

Approved  in  Duncan  v.  Ferguson-McKinney  Dry  Goods  Co.,  150 
Fed.  272.  274.  business  homestead  not  abandoned  where  leased  for 
year  with  privilege  of  renewal  for  four  years,  claimant  retaining  desk 
room  and  space  for  storage. 

Distinguiahed  in  Alexander  v.  Lovett,  95  Tex.  664,  69  S.  W.  69, 
aliter,  where  homesteader  leased  premises  for  three  or  five  years, 
agreeing  not  to  resume  business  during  that  time,  though  he  kept  safe 
on  premises;  In  re  Flannagan,  117  Fed.  698,  business  homestead  aban- 
doned where  only  hope  of  resuming  business  was  through  compromise 
with  creditors. 

Miscellaneous. — Cited  in  Smith  v.  Guckenheimer  &  Sons,  42  Fla.  49, 
27  So.  904,  as  to  construction  of  law  relating  to  urban  homesteads. 

84  Tex.  465-468,  19  S.  W.  522,  JOYNEB  V.  JOHNSON. 

Single  Man  Who  is  Bona  Fide  Settler  is  Entitled  to  Benefits  of  act 
of  April  1,  1887,  giving  right  to  purchase  school  lands. 

Approved  in  Westmoreland  v.  Richardson,  2  Tex.  Civ.  178,  21  S. 
W.  168,  deciding  case  on  principles  decided  in  leading  case. 
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Plaintiff  in  TrespaM  to  Try  Title  Who  Pleads  His  Title  specially 
in  supplemental  petition  must  confine  his  evidence  thereto. 

Beaffirmed  in  Cooke  v.  Avery,  147  U.  S.  393,  13  Sup.  Ct.  Rep.  347, 
37  L.  215;  Olcott  v.  International  etc.  R.  R.  (Tex.  Civ.),  28  S.  W. 
731;  Matador  Land  etc.  Co.  v.  State  (Tex.  Civ.),  54  S.  W.  258. 

84  Tex.  468-476,  19  S.  W.  696,  PORTER  V.  METOALF. 

In  Suit  for  Land  on  Foreclosure  of  Vendor's  Lien  Notes,  where 
there  is  evidence  of  new  agreement  whereby  lien  was  to  be  released 
upon  payment  of  some  of  notes,  agreement  and  performance  as  de- 
fense is  properly  submitted  to  jury. 

Approved  in  Heath  v.  First  Nat.  Bank,  19  Tex.  Civ.  68,  46  S.  W. 
126,  mere  acceptance  of  notes  after  voluntary  conveyance  by  insol- 
vent debtor  for  prior  indebtedness  does  not  affect  creditor's  right  to 
avoid  conveyance.     See  note,  42  Am.  St.  Rep.  215. 

84    Tex.    476-479,    19    8.    W.  654,  WESTERN  UNION  TEL.  CO.  ▼. 
BOWEN. 
In  Suit  Against  Telegraph  Company  for  Nondelivery  of  Message, 

where  court  has  sustained  objection  to  telegram  declared  on  on 
ground  of  variance,  plaintiff  may  be  allowed  to  amend. 

Approved  in  Cox  v.  Finks  (Tex.  Civ.),  41  S.  W.  99,  reaffirming 
rule;  Gwinn  v.  O'Daniel,  5  Tex.  Civ.  113,  23  S.  W.  851,  allowing 
amendment  where  party  did  not  know  of  new  matter  at  time  of 
first  plea;  First  Nat.  Bank  v.  Sharpe,  12  Tex.  Civ.  225,  33  S.  W.  677, 
allowing  amendment  is  within  court's  discretion;  King  Co.  Land 
etc.  Co.  V.  Thomson,  21  Tex.  Civ.  485,  51  S.  W.  896,  permitting  amend- 
ment to  be  filed  after  trial  commenced;  Fidelity  etc.  Co.  v.  Carter, 
23  Tex.  Civ.  360,  57  S.  W.  316,  reversing  judgment  where  court 
improperly  refused  to  allow  amendment;  Alamo  Fire  Ins.  Co.  v. 
Shacklett  (Tex.  Civ.),  26  S.  W.  630,  631,  allowing  amendment  where 
party  misled  by  ruling  on  demurrer;  Mayfield  Lumber  Co.  v.  Car- 
ver, 27  Tex.  Civ.  471,  66  S.  W.  218,  3  Tex.  Ct.  Rep.  897,  instance 
where  amendment  was  allowed  after  close  of  evidence  and  com- 
mencement of  argument. 

Where  Agent  Receiving  Message  Knew  That  lenders  were  engaged 
in  threshing  grain,  message  and  answer  would  convey  notice  that 
they  related  to  contracts  therefor,  and  loss  of  pending  contracts 
would  be  estimate  of  damages. 

Approved  in  Texas  etc.  Telephone  Co.  v.  Mackenzie,  36  Tex.  Civ. 
180,  183,  81  S.  W.  583,  584,  applying  rule  to  loss  of  contract  for 
erection  of  building;  Equitable  etc.  Co.  v.  Weddington,  2  Tex.  Civ. 
376,  21  S.  W.  577,  applying  rule  where  party  prevented  from  making 
loan  of  money;  Mitchell  v.  Western  etc.  Tel.  Co.,  5  Tex.  Civ.  530, 
531,  24  S.  W.  552,  sufficient  notice  of  main  purpose  will  put  defend- 
ant upon  inquiry  of  other  facts;  Western  etc.  Tel.  Co.  v.  Nagle,  11 
Tex.  Civ.  542,  32  S.  W.  708,  holding  telegraph  company  liable  for 
nondelivery  of  message  where  he  knew  of  its  importance;  Western 
etc.  Tel.  Co.  v.  Parlin  etc.  Co.  (Tex.  Civ.),  25  S.  W.  40,  refusing  dam- 
ages  where  telegraph  company  had  no  notice  of  purport  of  telegram; 
Carver  v.  Western  etc.  Tel.  Co.  (Tex.  Civ.),  31  S.  W.  432,  applying 
rule  where  plaintiff  lost  sale  of  cattle  by  failure  to  get  telegram; 
Merchants'  Ins.  Co.  v.  Reichman  (Tex.  Civ.),  40  S.  W.  833,  after 
proofs  of  loss  made  to  insurance  company,  mere  note  to  insured  that 
further  proof  is  required  is  insufficient.     See  note,  53  L.  R.  A.  95. 
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84  Tex.  480-485,   19  &  W.  770,  WOBTHINOTON  ▼.  BAUOHlffAK. 

Burden  of  Proving  Surveyor  Bid  not  Make  Surveys  as  described  in 
fleld-notes  is  upon  party  denying  it. 

Approved  in  Cochran  v.  Kapner,  46  Tex.  Civ.  346,  103  S.  W.  472, 
following  rule. 

84  Tex.  489-497,  19  S.  W.  699,  McSINNEY  v.  BOBINSOK. 

County  Treasurer  ia  not  Entitled  to  OonunissionB,  as  upon  money 
disbursed,  upon  bonds  executed  by  county  and  delivered  in  payment 
for  county  buildings. 

Approved  in  Baylor  Co.  v.  Taylor,  3  Tex.  Civ.  525,  22  S.  W.  983, 
reaffirming  rule;  Farmer  v.  Aransas  Co.,  21  Tex.  Civ.  551,  53  S.  W. 
608,  county  treasurer  not  entitled  to  commission  on  new  bonds  issued 
to  take  up  old  ones. 

County  Treasurer  1b  Lawful  Custodian  of  Moneys  belonging  to 
county,  and  commissioner's  court  cannot  direct  deposit  in  particular 
bank;  accordingly,  if  they  are  deposited  pursuant  to  such  order, 
treasurer  is  not  protected  against  loss. 

Approved  in  Coe  v.  Nash  (Tex.  Civ.),  40  S.  W.  238,  reaffirming 
rule;  Coe  v.  Nash  (Tex.  Civ.),  40  S.  W.  242,  holding  sureties  liable  for 
wrong  of  treasurer  though  acting  under  order  of  court;  Fairchild  v. 
Hedges,  14  Wash.  124,  44  Pac.  127,  31  L.  R.  A.  851,  holding  county 
treasurer  liable  for  loss  of  funds  through  failure  of  bank.  See  note, 
91  Am.  St.  Bep.  521. 

84  Tex.  497-601,  19  S.  W.  772,  TBIMBLE  v.  EDWABDa 
When  Secondary  Evidence  of  Lost  Deed  is  Offered,  testimony  of 

witness  on  stand  will  take  place  of  preliminary  affidavit  of  loss. 
Beaffirmed  in  Dohoney  v.  Womack,  1  Tex.  Civ.  358,  19  S.  W.  883; 

Baldwin  v.  Goldfrank,  9  Tex.  (}iv.  272,  26  S.  W.  157;  Smith  v.  Cavitt, 

20  Tex.  Civ.  561,  50  S.  W.  168;  Lewis  v.  Bergess,  22  Tex.  Civ.  254, 

54  8.  W.  610. 

Courts  will  not  Take  Judicial  Notice  of  Date  of  Organization  of  a 

county. 

Beaffirmed  in  HiU  v.  Grant  (Tex.  Civ.),  44  S.  W.  1019.  See  note, 
124  Am.  St.  Bep.  36. 

Secondary  Evidence  of  Execution  and  Contents  of  Deed  is  admis- 
sible only  after  proof  of  diligent  research  for  lost  deed. 

Approved  in  Taliaferro  v.  Bice,  47  Tex.  Civ.  9,  103  S.  W.  466,  hold- 
ing mere  inquiry  of  kinfolks  for  title  papers,  which  were  not  found, 
insufficient  to  authorize  parol. 

84  Tex.  605-612,  19  S.  W.  686,  BBOWN  V.  8HINEB. 

Constitution,  Section  4,  Article  7,  Providing  for  Sale  of  School 
lands,  does  not  preclude  legislature  from  withdrawing  grazing  lands 
from  sale  until  expiration  of  five  year  lease  as  was  done  by  act  of 
1887. 

Beaffirmed  in  Beed  v.  Bogan,  94  Tex.  182,  59  S.  W.  257,  1  Tex. 
Ct.  Bep.  30. 

Lands  Need  not  be  Olassifled  in  Order  to  Bender  Lease  Valid 
under  act  of  1887. 

Approved  in  Cordill  v.  Moore,  17  Tex.  Civ.  218,  43  S.  W.  299,  appli- 
cation for  purchase  of  school  lands  may  be  made  at  any  time  after 
filassification. 
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Act  of  Commissioner  in  Making  Lease  is  Oonclnsive  of  Qnestion 
of  demand  for  actual  settlement. 

Approved  in  Hobert  v.  Wilson  (Tex.  Civ.),  31  S.  W.  711,  intended 
purchaser  may  rely  upon  information  by  commissioner  as  to  time 
land  is  to  be  placed  on  market. 

84  Tex.  512-514,  19  S.  W.  692,  IBVIN  ▼.  DAVENPOBT. 

Defendant  in  Forcible  Entry  and  Detainer  Wbo  Appeals  to  county 
or  district  court  is  fully  apprised  of  nature  of  action,  and,  as  he 
may  defend  de  novo,,  be  cannot  question  legality  of  citation. 

Approved  in  White-  v.  Johnson,  5  Tex.  Civ.  482,  24  S.  W.  569, 
motion  made  for  first  time  in  county  court  to  quash  citation  by 
justice's  court  comes  too  late. 

84  Tex.  515-517,  19  S.  W.  690,  PEABOE  v.  JACKSON. 

The  Probate  Oourt  lias  Jurisdiction  to  Partition  Homestead  among 
joint  owners. 

Approved  in  Penn  v.  Case,  36  Tex.  Civ.  10,  81  S.  W.  352,  court 
might  adjudge  one-half  of  decedent's  homestead  to  his  mother  because 
she  had  not  joined  in  conveyance  thereof  to  him. 

84  Tez.  517-519,  19  S.  W.  689,  HOEFLINQ  V.  HAMBLETON. 

Wbere  Agent  to  Sell  Land  Finds  Purchaser,  Principal  cannot  de- 
feat agent's  right  to  commission  by  sale  for  less  than  price  agent 
was  authorized  to  take. 

Approved  in  Berg  v.  San  Antonio  etc.  By.,  17  Tex.  Civ.  299,  42 
S.  W.  651,  agent's  right  to  commission  for  sale  of  illegal  lands  can- 
not be  defeated  where  he  had  no  knowledge  of  illegality.  See  note, 
44  L.  B.  A.  352. 

84  Tez.  520-522,  19  S.  W.  691,  SIMON  V.  DAT. 

Judgment  by  Default  cannot  be  Bendered  Against  Warrantor  for 
cause  of  action  pleaded  either  before  or  after  he  was  served,  of 
which  notice  was  not  given  him  by  service  of  process. 

Approved  in  Roller  v.  Bied,  87  Tex.  76,  26  S.  W.  1062,  holding 
judgment  without  service  of  process  void;  Bush  v.  Davenport  (Tex. 
Civ.),  34  8.  W.  381,  and  Basse  v.  Cadwallader  (Tex.  Civ.),  23  S.  W. 
261,  return  of  citation  is  conclusive  as  to  all  parties  upon  whom 
served. 

84  Tex.  523-526,  19  S.  W.  774,  HEBBIKQ  v.  SWAIN. 

General  Issue  Puts  Plaintiff  upon  Proof  of  All  Facts  Necessary 
to  make  out  his  case,  although  one  or  more  of  them  may  be  admitted 
by  special  answer;  but  disclaimer  is  not  deemed  answer. 

Approved  in  Mardes  v.  Meyers,  8  Tex.  Civ.  549,  28  S.  W.  695,  set- 
ting out  boundaries  cannot  be  held  to  be  disclaimer  as  to  balance 
sued  for;  Easterwood  v.  Dunn,  19  Tex.  Civ.  324,  47  S.  W.  288,  defend- 
ant, in  trespass  to  try  title,  claiming  under  common  source,  cannot 
defeat  recovery  by  showing  superior  outstanding  title. 

Where  Defendant,  in  Trespass  to  Try  Title,  Pleads  not  Gnilty,  and 
at  same  time  files  disclaimer  to  all  land  sued  for,  plea  should  be 
disregarded  and  plaintiff  should  have  judgment  unless  damages  are 
claimed. 

Beaffirmed  in  Scanlan  v.  Hitchler,  19  Tex.  Civ.  693,  48  S.  W.  764; 
Forsgard  v.  League  (Tex.  Civ.),  45  S.  W.  174;  Snyder  v.  Compton 
(Tex.  Civ.),  29  S.  W.  73. 
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84  Tex.  62^-528,  19  8.  W.  702,  SMITH  ▼.  BOONE. 

Map  Referring  to  Survey  is  Presumed  to  Correctly  Represent  sur- 
vej  as  actually  made;  but  if  there  is  discrepancy  between  map  and 
survey,  latter  must  prevail  if  points  and  lines  established  thereby 
can  be  proved. 

BeafBrmed  in  Shelton  v.  Bone  (Tex.  Civ.),  26  S.  W.  225;  Morgan 
T.  Mowles  (Tex.  Civ.),  61  S.  W.  156,  2  Tex.  Ct.  Rep.  13. 

84  Tex.  629-538,  19  8.  W.  706,  CHANCET  ▼.  STATE. 
Under  Laws  of  1883,  Page  87,  Providing  for  Sale  of  Agricultural 

lands,  settlement  within  six  months  after  purchase  by  original  pur- 
chaser or  his  grantee  is  necessary. 

Reaffirmed  in  State  v.  Pendleton,  5  Tex.  Civ.  41,  23  S.  W.  923; 
Swenson  v.  State  (Tex.  Civ.),  26  S.  W.  238;  State  v.  Swenson  (Tex. 
Civ.),  26  S.  W.  236;  State  v.  Strain  (Tex.  Civ.),  25  S.  W.  1004;  State 
V.  Palin  (Tex.  Civ.),  25  S.  W.  820. 

Distinguished  in  Walraven  v.  Farmers*  etc.  Nat.  Bank,  96  Tex.  336, 
74  S.  W.  533,  good  faith  not  necessary  to  bring  purchaser  of  grazing 
lands  within  curative  acts;  Schwarz  v.  McCall,  94  Tex.  25,  57.  S.  W. 
34,  as  being  under  different  statute. 

Laws  of  1883,  Page  87,  Did  not  Make  Actual  Settlement  by  pur- 
chaser necessary  to  his  right  to  sell. 

Reaffirmed  in  Thomson  v.  Hubbard,  22  Tex.  Civ.  105,  53  S.  W.  843. 

Legislature  Having  Conferred  Rlgbt  to  Sell  Agricultural  Lands 
after  first  payment,  land  board  could  not  attach  condition  of  settle- 
ment and  occupancy  in  absence  of  power  conferred  by  legislature. 

Approved  in  Harris  v.  Byrd,  3  Tex.  Civ.  678,  22  S.  W.  659,  action 
of  land  board  in  violation  of  law  has  no  effect  upon  actual  settler. 

Where  Bona  Fide  Settlement  is  Made  upon  Land  as  Surveyed,  it 
cannot  be  invalidated  by  subsequent  survey  changing  lines. 

Approved  in  Hall  v.  White,  94  Tex.  454,  61  S.  W.  386,  2  Tex.  Ct. 
Kep.  84,  and  White  v.  Hall  (Tex.  Civ.),  59  8.  W.  810,  1  Tex.  Ct.  Rep. 
180,  mistake  in  entering  upon  wrong  land  intended  to  be  purchased  is 
corrected  by  entry  upon  proper  land  before  subsequent  location; 
Moody  V.  Hahn,  25  Tex.  Civ.  475,  62  S.  W.  941,  2  Tex.  Ct.  Rep.  387, 
applicant  to  purchase  school  lands  as  actual  settler^  who  builds  house 
by  mistake  on  adjoining  land,  is  actual  settler. 

84  Tex.  538-640,  19  S.  W.  703,  BAROUS  V.  BRIOHAM. 

Under  Revised  Statutes,  Article  4292,  Record  Ceases  to  Operate 
as  notice  when  more  than  four  years  have  elapsed  after  its  destruc- 
tion, and  re-registration  has  not  been  made. 

Approved  in  Greer  v.  Willis  (Tex.  Civ.),  81  S.  W.  1187,  and  Lanier 
V.  Davis  (Tex.  Civ.),  60  S.  W.  1019,  1  Tex.  Ct.  Rep.  573,  both  reaffirm- 
ing rule;  Magee  v.  Merriman,  85  Tex.  108,  19  S.  W.  1003,  Salmon  v. 
Huff,  9  Tex.  Civ.  167,  SW  8.  W.  1045,  Mattfeld  v.  Huntington,  17 
Tex.  Civ.  719,  43  S.  W.  54,  and  Kempner  v.  Beaumont  etc.  Co.,  20 
Tex.  Civ.  309,  49  S.  W.  413,  all  sustaining  deed  recorded  again  within 
four  years.    See  notes,  23  L.  R.  A.  (n.  s.)  1181. 

84  Tez.  541--54S,  19  S.  W.  703,  OULF  ETC.  RT.  V.  CORNELL. 

Wbere  There  Is  No  Conflict  in  Evidence,  Court  may  Assume  that 
fact  has  been  proved  in  case  in  which  one  conclusion  can  be  reached. 

Reaffirmed  in  Byers  v.  Wallace,  87  Tex.  507,  28  S.  W.  1058;  Mahon 
V.  Kinney  Co.  (Tex.  Civ.),  28  S.  W.  1026;  Wright  v.  Hardie  (Tex. 
Civ.),  30  S.  W.  676. 
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84  Tex.  543-647,  19  S.  W.  705,  BETTES  ▼.  WEIB  PLOW  00. 

Employment  of  Mortgagor  hj  Trustee  to  S^  Goods  as  latter's 
agent  after  execution  of  mortgage  does  not  avoid  mortgage. 

Approved  in  Lewis  v.  Alexander  (Tex.  Civ.),  31  S.  W.  417,  Boltz 

V.   Engelke    (Tex.   Civ.),    63    S.    W.    899,    2    Tex.    Ct.    Rep.    998, 

I  both  reaffirming  rule;  Tittle  v.  Vanleer,  89  Tex.  186,  34  S.  W.  719, 

37  L.  B.  A.  337,  intent  of  parties  will  control  in  deciding  whether 
f  instrument  assignment  or  mortgage;  Dupree  v.  Frank  (Tex.  Civ.),  39 

S.  W.  994,  certificate  of  acknowledgment  made  in  1877  need  not  state 
party  as  being  known  to  officer.     See  note,  18  L.  R.  A.  609,  623. 

A  Deed  of  Trust  to  Secure  Certain  Preferred  Creditors  is  not  an 
assignment. 
See  not€,  37  L.  B.  A.  361. 

84  Tez.  548-554,  19  S.  W.  784,  THOMPSON  ▼.  JOHNSON. 

f  Where  Certificate  of  Officer  Taking  Wife's  Privy  Acknowledgment 

omitted  to  state  that  she  acknowledged  instrument  to  be  "her  act 
and  deed,"  but  showed  that  she  had  willingly  signed  it  and  wished 
not  to  retract  it,  it  is  sufficient. 

Approved  in  Black  v.  Garner  (Tex.  Civ.),  63  S.  W.  920,  2  Tex.  Ct. 
Bep.  936,  failure  of  certificate  to  state  that  wife  voluntarily  signed 
deed  renders  deed  void. 

WMle  Appointment  of  "Special  Deputy"  to  take  particular  acknowl- 
edgment may  be  irregular,  such  deputy,  in  taking  acknowledgment, 
acts  as  de  facto  officer,  and  acknowledgment  is  valid. 

Approved  in  Broach  v.  Garth  (Tex.  Civ.),  50  S.  W.  594,  reaffirm- 
ing rule;  Trammel  v.  Shelton,  18  Tex.  Civ.  369,  45  S.  W.  320,  fact 
that  deputy  sheriff  only  sworn  to  serve  garnishment  does  not  render 
service  by  him  of  citation  ineffectual.  See  note,  108  Am.  St.  Bep. 
538. 

Acknowledgment  by  Officer  De  Facto  ia  Oood  if  it  would  be  if  he 
•«»[i  were  de  jure. 

Beaffirmed  in  Weatherford  v.  State,  31  Tex.  Cr.  535,  37  Am.  St. 
Bep.  829,  21  S.  W.  251. 


i 


84  Tex.  554-558,  19  S.  W.  775,  MOUBSUND  v.  PBIE8S. 

Will  cannot  be  Put  in  Evidence  Unless  Duly  Proved  in  proper 
court. 

Beaffirmed  in  Caffey  v.  Caffey,  12  Tex.  Civ.  621,  35  S.  W.  741. 

Where  Oamishee  Admits  Possession  of  Assets,  but  answers  con- 
troverting liability  to  process,  plaintiff  need  not,  by  affidavit,  contro- 
vert answer  in  order  to  raise  such  issue. 

Beaffirmed  in  Swearingen  v.  Wilson,  2  Tex.  Civ.  160,  21  8.  W.  76. 

Where  Check  Indorsed  to  Defendant  by  Garnishee  was  taken  by 
latter  as  payment  of  price  for  property  sold  for  defendant,  defend- 
ant's interest  therein  is  subject  to  attachment. 

Approved  in  Womack  v.  Stokes,  12  Tex.  Civ.  651,  35  S.  W.  82, 
holding  notes  given  for  purchase  money  not  exempt. 

Oamishee  Who  Becomes  Litigant  in  Case,  instead  of  merely  stating 
facts,  is  not  entitled  to  attorney's  fee  for  preparing  his  answer. 

Approved  in  Patterson  v.  Seeton,  19  Tex.  Civ.  433,  47  S.  W.  734, 
holding  garnishee  liable  for  costs  where  party  to  suit. 

The  Proceeds  of  a  Voluntary  Sale  of  a  Homestead  are  subject  to 
garnishment. 

See  note,  19  L.  B.  A.  39. 
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84  Tex.  659^61,  19  8.  W.  776,  B0BEBT8ON  y.  MELASKT. 

Bevised  Statutes,  Article  2243,  Pre8crll)lxig  Effect  of  Befusal  to 
answer  interrogatories,  doea  not  contemplate  immediate  answer;  party 
may  have  time  to  consult  attorney. 

Approved  in  Sanborn  v.  Bush,  41  Tex.  Civ.  25,  91  S.  W.  883, 
Wofford  V.  Farmer,  90  Tex.  655,  40  S.  W.  789,  McLaughlin  v.  Carter, 
13  Tex.  Civ.  700,  37  S.  W.  668,  and  Missouri  etc.  By.  v.  Ferris,  179 
U.  S.  605,  21  Sup.  Ct.  Bep.  233,  45  L.  339,  all  reaffirming  rule; 
Donaldson  v.  Dobbs,  35  Tex.  Civ.  440,  80  S.  W.  1085,  where  party 
believed  himself  entitled  to  witness  fees;  Bushing  v.  Willis  (Tex. 
Civ.),  28  S.  W.  921,  Texaa  etc.  By.  v.  Winder  (Tex.  Civ.),  31  S.  W. 
716,  and  Wofford  v.  Farmer  (Tex.  Civ.),  40  S.  W.  740,  interrogatories 
should  not  be  taken  as  confessed  upon  rei^usal  of  party  to  make  imme- 
diate answer. 

Distinguished  in  Weinert  v.  Simmang,  29  Tex.  Civ.  438,  439,  68 
S.  W.  1013,  refusal  of  court  to  strike  out  notary's  certificate  that 
witness  had  refused  to  answer,  not  reviewable  in  absence  of  evidence. 

84  Tex.  562-670,  31  Am.  St  Bep.  80,  19  8.  W.  778,  HABDT  ▼. 
BEATY. 

Judgment  Based  npon  Citation  by  Publication  cannot  be  Attacked 
collaterally  by  showing  that  affidavit  of  publication  preserved  in 
record  is  defective. 

See  notes,  58  Am.  St.  Bep.  932;  1  L.  B.  A.  (n.  s.)  742. 

Every  PreBiimption  will  be  Indulged  in  Favor  of  Jurisdiction  of 
domestic  court  whose  judgment  is  attacked  collaterally;  it  will  be 
presumed  that  court  found  all  necessary  jurisdictional  facts. 

Approved  in  Ledbetter  v.  Higbee,  13  Tex.  Civ.  271,  35  S.  W.  802, 
reaffirmiug  rule;  State  v.  Cloudt  (Tex.  Civ.),  84  S.  W.  416,  applying 
rule  to  judgment  against  partnership;  Campbell  v.  Upson  (Tex.  Civ.), 
81  S.  W.  361,  petition  in  intervention  presumed  amended  to  support 
judgment;  Crawford  v.  McDonald,  88  Tex.  632,  33  S.  W.  328,  evidence 
aliunde  the  record  caunot  be  heard  in  collateral  attack  upon  judg- 
ment of  domestic  court  of  general  jurisdiction;  Dickson  v.  Moore, 
9  Tex.  Civ.  519,  30  S.  W.  79,  in  collateral  attack  it  must  be  proven 
that  jurisdiction  did  not  attach  in  order  to  avoid  judgment;  liams 
V.  Boot,  22  Tex.  Civ.  416,  55  S.  W.  413,  presuming  sufficient  affidavit 
of  publication  shown  where  contrary  not  shown;  First  Nat.  Bank  v. 
Cohen  (Tex.  Civ.),  55  S.  W.  533,  orders  of  court  purporting  to  be 
made  during  term  cannot  be  impeached  by  proof  that  they  were 
signed  by  special  judge;  Brooks  v.  Powell  (Tex.  Civ.),  29  S.  W.  812, 
parol  evidence  is  inadmissible  in  collateral  attack  upon  judgment 
valid  upon  its  face. 

Same  Conclusive  Effect  ia  Given  to  Judgments  Bendered  upon  con- 
structive service  by  publication  as  to  those  rendered  upon  personal 
service. 

Beaffirmed  in  Harris  v.  Shafer  (Tex.  Civ.),  21  S.  W.  112.  See  note, 
101  Am.  St.  Bep.  130. 

Bemedy  of  TrespasB  to  Try  Title  was  Intended  to  be  Broad  Enough 
and  effective  enough  in  its  scope  to  embrace  all  litigation  affecting 
title  to  real  estate. 

Approved  in  New  York  etc.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  614, 
28  S.  W.  211,  Cates  v.  Alston,  25  Tex.  Civ.  455,  61  S.  W.  980,  2  Tex. 
Ct.  Bep.  305,  both  reaffirming  rule;  Sloan  v.  Thompson,  4  Tex.  Civ. 
424,  23  S.  W.  615,  real  title  to  land  can  be  asserted  in  district  court. 
See  note,  18  L.  B.  A.  791. 
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Willie  Judgment  in  Bern  Against  Nonresidents  for  Recovery  of 
land,  baaed  on  constructive  senrice,  is  valid,  there  can  be  no  judg- 
ment in  personam  for  costs. 

Approved  in  Hopkins  v.  State  (Tex.  Civ.),  28  S.  W.  226,  Bumpass 
V.  Anderson  (Tex.  Civ.),  51  8.  W.  1104,  both  reaflarming  rule;  Daven- 
port V.  Bearden,  49  Tex.  Civ.  197,  108  S.  W.  475,  final  judgment 
against  unknown  heirs  is  conclusive  of  rights  of  such  heirs;  Kilmer 
v.  Brown,  28  Tex.  Civ.  422,  67  S.  W.  1092,  personal  judgment  against 
unknown  heirs,  void;  McCarthy  v.  Burtis,  3  Tex.  Civ.  444,  22  S.  W. 
423,  holding  judgment  void  where  silent  as  to  notice;  Boiler  v.  Bled 
(Tex.  Civ.),  24  S.  W.  655,  service  upon  nonresident  may  be  made 
by  publication;  Pool  v.  Lamon  (Tex.  Civ.),  28  S.  W.  365,  no  judg- 
ment in  personam  can  be  rendered  against  nonresident  cited  by 
publication;  Ward  v.  Green  (Tex.  Civ.),  28  S.  W.  576,  holding  per- 
sonal judgment  against  nonresident  served  by  publication  only  void. 
See  notes,  94  Aul  St.  Bep.  552;  87  Am.  St.  Bop.  358,  359,  360,  361, 
365,  366. 

84  Tex.  570-574,  19  S.  W.  782,  ST.  LOTHS  ETC.  ET.  ▼.  WOOLUM. 

Aifidavlt  for  First  Continuance  must  State  Tliat  '*Dne  Diligence"' 
was  used;  failure  to  do  so  renders  court's  action  thereon  discre- 
tionary. 

Approved  in  Pacific  Exp.  Co.  v.  Needham,  37  Tex.  Civ.  133,  83  S. 
W.  23,  Hogan  v.  Missouri  etc.  By.,  88  Tex.  684,  32  S.  W.  1037,  Crouch 
V.  Johnson,  7  Tex.  Civ.  438,  27  S.  W.  10,  and  Missouri  etc.  By.  v. 
Hogan  (Tex.  Civ.),  30  S.  W.  688,  all  reaffirming  rule;  Lion  Ins.  Co. 
V.  Wicker  (Tex.  Civ.),  54  S.  W.  295,  action  of  court  on  nonstatutory 
application  will  not  be  revised  unless  discretion  clearly  abused. 

84  Tex.  575^81,  19  S.  W.  1006,  ROBERTSON  ▼.  OOUBLEY. 

Where  Issue  is  as  to  Whether  Insolvent's  Intent  in  transferring 
property  to  brother  was  fraudulent,  former  may  testify  as  to  whether 
sale  was  made  in  attempt  to  put  property  out  of  reach  of  creditors. 

Approved  in  Glasscock  v.  Stringer  (Tex.  Civ.),  32  S.  W.  924, 
allowing  wife  to  testify  that  it  was  not  her  intefltion  to  part  with 
homestead;  Alexander  v.  Lovitt  (Tex.  Civ.),  56  S.  W.  686,  permit- 
ting head  of  family  to  testify  as  to  intention  as  to  disposition  of 
property;  Dittman  v.  Weiss  (Tex.  Civ.),  31  S.  W.  69,  Boberts  v. 
Miller  (Tex.  Civ.),  30  S.  W.  382,  and  Wad«  v.  Odle,  21  Tex.  Civ.  659, 
54  S.  W.  788,  all  permitting  debtor  to  testify  as  to  initention  where 
conveyance  attacked  for  fraud.    See  note,  23  L.  B.  A.  (n.  s.)  395. 

Purchase  of  Entire  Stock  of  Insolvent  may  be  valid  where  price 
was  applied  to  debts,  although  there  was  no  agreement  to  that  effect. 

See  note,  32  L.  B.  A.  65. 

« 

84  Tez.  581-596,  19  S.  W.  786,  MAYOR  ETC.  OF  HOUSTON  ▼. 
HOUSTON  BELT  ETO.  RT. 

It  must  be  Conclusively  Presumed  That  Ordinance  expresses  pur- 
pose of  city  in  adopting  it;  its  language  and  not  representations  made 
to  obtain  it  must  determine  its  meaning  and  application. 

Beaffirmed  in  Gray  v.  Dallas  etc.  By.,  13  Tex.  Civ.  166,  36  S.  W. 
356.     See  note,  104  Am.  St.  Bep.  656. 

Article  4278,  Revised  Statutes,  as  Originally  Enacted,  did  not 
apply  to  urban,  suburban  and  b«lt  railways,  but  as  amended  April 
8,  1889,  it  applies  to  all  railways. 
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Beai&rmed  in  Sulphur  Springs  etc.  By.  v.  St.  Louis  etc.  Ry.,  2 
Tex.  Civ.  653,  22  S.  W.  108. 

Where  City  Ordinance  Granting  Street  Railway  Franchise  pro- 
vides that  part  of  right  of  way  not  occupied  by  company  within 
specified  time  shall  be  deemed  abandoned,  such  provision  does  not 
apply  to  completed  portion  of  road. 

Approved  in  Sulphur  Springs  etc.  By.  v.  St.  Louis  etc.  By.,  2 
Tex.  Civ.  656,  22  S.  W.  109,  forfeiture  is  for  only  uncompleted  por- 
tion of  road;  dissenting  opinion  in  Denison  etc.  Ry.  Co.  v.  St.  Louis 
etc.  By.  Co.,  96  S.  W.  246,  30  Tex.  Civ.  480,  72  S.  W.  204,  majority 
holding  no  forfeiture  from  nonuser  except  from  action  by.  state. 
See  note,  36  L.  R.  A.  35. 

City  Should  be  Consulted  as  to  Location  of  Turnouts  and  switches 
under  street  railway  franchise,  and  until  city  has  waived  privilege 
or  declined  to  act,  company  cannot  have  injunction  to  control  city's 
action. 

Approved  in  Galveston  etc.  Ry.  v.  Galveston  (Tex.  Civ.),  37  S.  W. 
30,  city  may  prescribe  such  lawful  and  proper  conditions  for  grant- 
ing of  railway  franchise  as  it  deems  expedient. 

84  Tez.  596-603,  20  8.  W.  821,  PIEBCE  v.  MOBEMAN. 

It  is  Doubtful  Whether  Vendee  has  the  Bight  to  Obtain  Title 
by  payment  of  the  consideration  due  where  vendor  has  commenced 
an  action,  the  only  object  of  which  is  to  try  title  to  the  land. 

Approved  in  Walsh  v.  Ford,  27  Tex.  Civ.  679,  66  S.  W.  857,  where 
suit  is  not  to  rescind,  but  to  recover  the  property  on  ground  of 
superior  title,'  defendant  is  not  entitled  to  recover  purchase  money 
paid. 

Distinguished  in  Branch  v.  Taylor,  40  Tex.  Civ.  250,  89  S.  W.  815, 
where  vendor  releases  lien,  he  cannot  recover  land  upon'  default  in 
payment. 

Subvcndee  not  Made  Party  to  Foreclosure  Proceeding  may  pay  for 
land  and  obtain  title,  notwithstanding  who  was  purchaser  at  fore- 
closure sale,  if  his  equities  are  such  as  to  entitle  him  to  relief  under 
general  rules  of  equity. 

Reaffirmed  in  Rogers  v.  Houston  (Tex.  Civ.),  60  S.  W.  447,  1  Tex. 
Ct.  Rep.  410;  Johnson  v.  Portwood,  89  Tex.  243,  34  S.  W.  791;  Thomp- 
son  V.  Robinson,  93  Tex.  170,  77  Am.  St.  Rep.  847,  54  S.  W.  245; 
Robinson  v.  Kampmann,  5  Tex.  Civ.  608,  24  S.  W.  530;  Robinson  v. 
Thompson  (Tex.  Civ.),  52  S.  W.  119;  Masterson  v.  Burnett  (Tex. 
Civ.),  37  S.  W.  988. 

It  is  Immaterial  Whether  Bleats  of  Subvendee  against  foreclosure 
purchaser  are  asserted  by  claim  to  redeem,  or  by  suit  to  establish 
right  to  pay  for  land,  or  on  defense  in  suit  by  purchaser;  they  will 
be  enforced. 

Reaffirmed  in  Wilson  v.  Houston  (Tex.  Civ.),  36  S.  W.  833.  Ap- 
proved in  Parks  v.  Worthington,  39  Tex.  Civ.  423,  87  S.  W.  721, 
right  to  redeem  cannot  be  determined  in  trespass  to  try  title. 

Subvendee  cannot  be  Deprived  of  Bights  by  foreclosure  proceed- 
ings to  which  he  was  not  a  party. 

Approved  in  Citizens'  Nat.  Bank  v.  Strauss,  29  Tex.  Civ.  412,  69 
8.  W.  89,  Maulding  v.  Coffin,  6  Tex.  Civ.  420,  25  S.  W.  482,  Evans 
V.  Borchard,  8  Tex.  Civ.  279,  28  S.  W.  259,  Evans  v.  Bentley,  9  Tex. 
Civ.  114,  29  S.  W.  498,  Owens  v.  Heidbreder  (Tex.  Civ.),  44  S.  W. 
1087,  and  White  v.  Cole,  9  Tex.  Civ.  280,  29  S.  W.  1149,  all  reaffirm- 
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ing  rule;  Bradford  ▼.  Knowles  (Tex.  Civ.))  24  S.  W.  1097,  holder  of 
subsequent  deed  is  not  necessary  party  to  foreclosure  proceeding. 

84  Tex.  603-606,  19  a  W.  710,  McOUTOHEN  v.  FUBINTON. 

Becital  in  Deed  to  Married  Woman  Tli&t  Consideration  was  paid 
from  her  separate  property,  and  that  conveyance  was  to  her  separ- 
ate estate,  removes  presumption  that  it  was  to   community. 

Approved  in  Pontiac  Buggy  Co.  v.  Dupree,  23  Tex.  Civ.  301,  56 
8.  W.  705,  Texarkana  Nat.  Bank  v.  Hall  (Tex.  Civ.),  30  S.  W.  74, 
Kahn  v.  Kahn,  94  Tex.  118,  98  S.  W.  826,  1  Tex.  Ct.  Bep.  22,  and 
Purinton  v.  Gunter,  3  Tex.  Civ.  528,  22  S.  W.  1008,  all  reaffirming- 
rule;  Dohoney  v.  Womack,  1  Tex.  Civ.  359,  19  S.  W.  884,  recital  in 
deed  that  it  had  been  executed  is  admissible  in  evidence.  See  note, 
69  L.  B.  A.  378. 

Evidence  is  Admissible  to  Show  That  Recitals  of  Consideratioxi 
in  deed  to  married  woman  are  false,  and  thus  to  establish  resulting 
trust  in  favor  of  community  estate. 

Approved  in  Clardy  v.  Wilson,  27  Tex.  Civ.  50,  64  s!  W.  490,  3 
Tex.  Ct.  Bep.  5,  and  Evans  v.  Purinton,  12  Tex.  Civ.  162,  34  S.  W. 
352,  burden  of  proof  is  upon  attacking  party.  See  note,  126  Am.  St. 
Bep.  124. 

84  Tez.  605-609,  19  8.  W.  682,  GIDDINaS  ▼.  DAY. 

If  Iiand  Intoided  to  be  Conveyed  be  so  Inaccurately  described 
that  deed  shows  identity  to  be  uncertain  and  incapable  of  location, 
court  should  declare  deed  void;  but  where  uncertainty  does  not  ap- 
pear from  face  of  deed,  parol  is  admissible  to  explain  it. 

Approved  in  Cox  v.  Bust  (Tex.  Civ.),  29  S.  W.  808,  Benson  v. 
Cahill  (Tex.  Civ.),  37  S.  W.  1090,  both  reaffirming  rule;  Morrison  v. 
Hazzard,  99  Tex.  588,  92  S.  W.  35,  admitting  parol  evidence  in  aid 
of  contract  correctly  describing  tract  but  not  portions  belonging  to 
two  owners  respectively;  American  Land  etc.  Co.  v.  Pace,  23  Tex. 
Civ.  259,  56  S.  W.  397,  upholding  sufficiency  of  evidence  to  show 
boundaries  intended  to  be  embraced  in  trust  deed  sought  to  be  re- 
formed for  mistake  in  description,  to  warrant  reformation;  Brown  v. 
Elmendorf  (Tex.  Civ.),  25  S.  W.  148,  description  in  deed  may  be 
made  certain  by  reference  to  record  of  other  deed;  Crumbley  v. 
Busse,  11  Tex.  Civ.  323,  32  S.  W.  441,  declaring  deed  void  whore 
deed  does  not  identify  land. 

Extrinsic  Evidence  to  Explain  Latent  Ambiguity  in  Deed  may  con- 
sist in  part  of  proof  of  facts  of  which  courts  will  take  judicial  notice. 

Approved  in  Aldridge  v.  Pardee,  24  Tex.  Civ.  260,  60  S.  W.  793, 
reaffirming  rule;  Smith  v.  Crosby,  86  Tex.  20,  40  Am.  St.  Bep.  822, 
23  S.  W.  11,  admitting  extrinsic  evidence  to  identify  land  where 
description  too  general. 

84  Tex.  610-614,  19  a  W.  798,  OhABX,  ▼.  CUMMINGS. 

Between  Creditor  and  Sureties  on  Contract  is  Privity  out  of  which 
springs  obligation  that  former  will  not  extend  or  affect  latter's  lia- 
bility beyond  terms  of  contract. 

Approved  in  Terhune  v.  First  Nat.  Bank,  24  Tex.  Civ.  245,  60 
S.  W.  354,  reaffirming  rule;  Moore  v.  Powell,  6  Tex.  Civ.  46,  25  S.  W. 
473,  admitting  parol   evidence  to   prove  intent  of  written   contract. 

Where  Principal  Debtor  and  Creditor,  Without  Consent  of  Surety, 
enter  into  valid  agreement  by  which  contract  is  altered  in  material 
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sense,  with  intent  to  change  its  effect,  creditor  having  knowledge  of 
surety's  obligation,  surety  is  discharged. 

Approved  in  Coffin  v.  Loomis  (Tex.  Civ.),  41  8.,W.  511,  and  Al- 
bright V.  AUday  (Tex.  Civ.),  37  S.  W.  651,  both  reaffirming  rule; 
Stafford  v.  Christian  (Tex.  Civ.),  79  S.  W.  597,  surety  released  where 
price  of  horses  contracted  for  reduced  or  time  of  delivery  extended; 
Page  V.  White  Sewing  etc.  Co.,  12  Tex.  Civ.  331,  34  S.  W.  991, 
distinguishing  between  contract  of  suretyship  and  guaranty. 

Where  the  Testlinony,  While  Uncontradicted,  is  not  Clear  and  satis- 
factory, and  justice  will  be  best  subserved  by  reversing  and  remand- 
ing the  case,  the  appellate  court  will  do  so. 

Approved  in  Gunter  v.  Armstrong,  2  Tex.  Civ.  602,  21  S.  W.  608, 
remanding  cause  where  appellees  confess  error  and  ask  reversal, 
so  real  facts  may  be  shown. 

84  Tez.  615-622,  19  8.  W.  866,  20  a  W.  776,  AITEBBACH  V.  WTLIE. 

For  Purposes  of  Identification,  Recitals  in  Deeds  are  Admissible 
as  original  evidence,  when  including  facts  of  birth,  marriage,  or 
death. 

Approved  in  French  v.  Koenig,  8  Tex.  Civ.  349,  27  8.  W.  1083, 
identity  of  parties  to  deed  may  be  shown  by  circumstantial  evidence. 

Powers  of  Wife  as  to  Oonunnnity  Property  as  Such  Cease  with 
her  widowhood,  as  well  with  reference  to  equitable  as  to  legal  title. 

Reaffirmed  in  Hasseldenz  v.  Dofflemyre  (Tex.  Civ.),  45  S.  W.  832. 
See  note,  17  L.  B.  A.  (n.  s.)  155. 

Distinguished  in  Summerville  v.  King,  98  Tex.  340,  83  S.  W.  682, 
holding  power  revived  by  divorce. 

Lapse  of  Time  may  Raise  Presumption  That  Land  Certificate  issued 
to  married  man  was  sold  in  payment  of  community  debts. 

Reaffirmed  in  Mariposa  Land  etc.  Co.  v.  Silliman  (Tex.  Civ.),  27 
8.  W.  773.  Approved  in  Stipe  v.  Shirley,  33  Tex.  Civ.  226,  76  S.  W. 
309,  presumption,  after  thirty-eight  years,  that  sale  was  made  to  pay 
community  debts;  Wolf  v.  Gibbons  (Tex.  Civ.),  69  S.  W.  239,  ancient 
deed  of  surviving  wife  presumed  to  be  of  community  lands  and  to  pay 
community  debts. 

84  TeaL  622-627,  19  a  W.  799,  JACKSON  V.  HOUSTON. 

Statutory  Beqnirement  That  Administrator's  Application  for  sale 
he  accompanied  by  statement  of  expenses  and  claims  is  directory 
merely  and  failure  to  comply  therewith  will  not  avoid  sale. 

Approved  in  Bauman  v.  Chambers,  17  Tex.  Civ.  249,  42  S.  W.  567, 
fraud  of  administrator  does  not  devest  purchaser  of  title;  Hanover 
Fire  Ins.  Co.  v.  National  etc.  Bank  (Tex.  Civ.),  34  S.  W.  335,  mort- 
gaging property  in  violation  of  clause  in  insurance  policy  renders 
policy  void. 

Suit  by  Heirs  to  Set  Aside  Administrator's  Sale  on  Oround  of 
fraud  must  be  brought  within  two  years  from  removal  of  their  dis- 
abilities. 

Approved  in  Cassels  v.  Gibson  (Tex.  Civ.),  27  S.  W.  726,  sale  made 
for  cash,  where  law  provides  for  credit  sale  is  no  ground  for  col- 
lateral attack. 

Distinguished  in  McLane  v.  San  Antonio  Nat.  Bank  (Tex.  Civ.), 
68  S.  W.  65,  suit  to  reform  judgment  subject  to  four  years'  limita- 
tion. 

Disabilities  of  Infancy  and  Coverture  cannot  be  Tacked  so  as  to 
suspend  statute  of  limitations. 


84  Tex.  632-645      NOTES  ON  TEXAS  EEPOETS.  432 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  273,  16  Sup.  Ct.  Rep. 
762,  40  L.  966,  reaffirming  rule;  Simkins  v.  Searcy,  10  Tex.  Civ.  414, 
32  S.  W.  852,  upon  marriage  of  infant  statute  of  limitations  begins 
to  run. 

84  Tez.  632-637,  31  Am.  St.  Bep.  89,  19  S.  W.  793,  FIBE  ASSOOIA- 
TION  OF  PHILADELPHIA  ▼.  FLOXIBNOT. 

OlauM  Forfeiting  Fire  Policy  in  Case  of  Change  "in  Title,  interest 
or  possession"  of  property  is  violated  by  lease  with  conditional  power 
to  purchase,  followed  by  possesaion. 

Approved  in  Northern  Assurance  Co.  v.  Flournoy  (Tex.),  19  S.  W, 
795,  following  rule;  Hartford  Fire  Ins.  Co.  v.  Bansom  (Tex.  Civ.), 
61  S.  W.  145,  1  Tex.  Ct.  Rep.  805,  holding  sale  of  property  forfeited 
insurance  policy;  Excelsior  Foundry  Co.  v.  Western  Assurance  Co., 
135  Mich.  474,  98  N.  W.  11,  policy  avoided  where  bill  of  sale  placed 
in  escrow. 

Consent  to  Transfer  of  Fire  Insurance  TMcy  Creates  New  obliga- 
tion on  part  of  insurer,  where  there  has  been  previous  forfeiture, 
only  where  assignee  was  ignorant  of  forfeiture  or  grounds  therefor. 

Reaffirmed  in  Northern  Assurance  Co.  v.  Flournoy  (Tex.),  19  S.  W. 
795.    See  note,  18  L.  R.  A.  137. 

Modified  in  North  etc.  Ins.  Co.  v.  Gunter,  12  Tex.  Civ.  601,  35 
S. '  W.  716,  holding  consent  to  aecond  transfer  of  property  waives 
forfeiture  where  company  ignorant  of  first. 

Distinguished  in  Home  Mut.  Ins.  Co.  v.  Nichols  (Tex.  Civ.),  72 
S.  W.  443,  where  company  consented  to  assignment,  assignor's  breach 
of  condition  no  defense. 

Information  of  a  Lease  will  not  Put  Party  upon  inquiry  to  ascer- 
tain any  other  right  or  interest  lessees  may  have  in  property. 

Approved  in  Thompson  v.  Lapsley,  90  Minn.  321,  96  N.  W.  789, 
where  defendant  claimed  title  in  fee,  plaintiff  not  put  upon  inquiry 
to  ascertain  whether  he  had  some  other  interest. 

84  Tez.  638-642,  19  a  W.  801,  TEVIS  ▼.  CGLLIEB. 
In  Suit  by  Plalntifls,  Suing  as  Heirs  of  William  Heronymus,  to 

recover  land  patented  to  William  Hieronymus,  Christian  names  be- 
ing identical,  and  ancestor  being  proven  to  have  been  entitled  to 
grant  at  time  certificate  was  issued,  burden  is  on  defendant  to  defeat 
presumption  of  identity. 

Reaffirmed  in  Davidson  v.  Wallingford  (Tex.  Civ.),  30  S.  W.  290. 
See  notes,  100  Am.  St.  Rep.  347;  17  L.  R.  A.  824. 

Defendants  Who  have  Made  Valuable  Improvements  are  entitled 
to  have  such  improvements  set  aside  to  them,  if  possible,  upon  par- 
tition of  land  after  recovery  of  undivided  interest. 

Reaffirmed  in  Mahon  v.  Barnett  (Tex.  Civ.),  45  8.  W.  26;  Haby 
V.  Puos  (Tex.  Civ.),  25  S.  W.  1122;  McLane  v.  Canales  (Tex.  Civ.), 
25  S.  W.  31.  Approved  in  Kesterson  v.  Bailey,  35  Tex.  Civ.  237,  80 
S.  W.  98,  semble,  that  rule  applies  regardless  of  good  faith.  See 
note,  33  Am.  St.  Rep.  156. 

Miscellaneous. — Cited  in  Alford  Bros.  v.  Williams,  41  Tex.  Civ. 
442,  91  S.  W.  639,  written  transfer  of  certificate  passes  title  to  land 
previously  located  thereunder. 

84  Tez.  642-645,  19  8.  W.  855,  FBANK  V.  HEIDENHEIMEB. 

Innocent  Purchaser  of  Vendor's  Lien  Notes  Before  Maturity,  hav- 
ing no  knowledge  of  senior  lien,  except  such  constructive  notice  as 
record  would  give,  occupies  same  position  as  purchaser  of  land. 
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Reaffirmed  in  Mansnr  etc.  Implement  Co.  ▼.  Beer,  19  Tex.  Civ. 
814,  45  8.  W.  973. 

Deed  of  Record  from  Vendee  of  Vendor  is  not  Notice  to  subsequent 
purchaser  from  same  vendor  if, first  deed  is  not  of  record;  and  record 
of  conveyance  is  only  notice  to  after-purchasers  under  same  grantor. 

Approved  in  Smith  v.  Smith,  23  Tex.  Civ.  312,  55  S.  W.  545,  follow- 
ing  rule;  Ward  v.  League  (Tex.  Civ.),  24  S.  W.  988,  unrecorded  con- 
veyance is  not  notice  to  subsequent  purchaser;  White  v.  McGregor, 
92  Tex.  557,  71  Am.  St.  Rep.  877,  50  S.  W.  565,  record  of  sheriff's 
deed  not  notice  to  purchaser  from  one  claiming  title  under  convey- 
ance from  original  owner  prior  to  sheriff's  sale. 

One  Tracing  Title  Down  from  Sovereignty  of  Soil  is  not  bound 
to  look  to  other  deeds  to  grantee  than  one  found  in  regular  chain. 
Reaffirmed  in  Williams  v.  Slaughter  (Tex.  Civ.),  42  S.  W.  328. 

84  Tez.  645-648,  19  8.  W.  859,  PIOEETT  ▼.  ABNEY. 

Matters  Omitted  In  Record  of  Corporation's  Proceedings  may  be 
shown  by  extrinsic  evidence. 

Reaffirmed  in  Cameron  v.  First  Nat.  Bank  (Tex.  Civ.),  34  S.  W. 
179. 

Affidavit  must  Accompany  Pleft  Tliat  Stock  in  Name  of  Plaintiff 
saing  corporate  directors  was  mere  gratuity. 

Overruled  in  Ashcroft  v.  Stephens,  16  Tex.  Civ.  345,  40  S.  W. 
1038,  admitting  evidence  of  failure  of  consideration  under  unveri- 
fied plea. 

84  Tez.  648-654,  19  S.  W.  795,  BEAST  ▼.  DONALD. 

Judgment  Locating  Part  of  Common  Line  is  Bes  Adjudicata  in 
later  suit  between  same  parties  only  as  to  part  of  line  so  located. 

Approved  in  Linberg  v.  Finks,  7  Tex.  Civ.  397,  25  S.  W.  791,  for- 
mer judgment  concludes  all  matters  that  can,  under  pleadings,  be 
litigated,  but  when  apparent  that  matter  was  not  adjudicated,  for- 
mer recovery  is  not  res  adjudicata. 

Surveyor  cannot  Testify  to  His  Opinion  Wlietber  Line  was  actually    , 
run  upon  ground;  jury  must  determine  question  from  all  evidence. 

Reaffirmed  in  Bugbee  Land  etc.  Co.  v.  Brents  (Tex.  Civ.),  31  S.  W. 
695;  Pulcher  v.  White  (Tex.  Civ.),  48  S.  W.  881;  Aransas  Pass  etc. 
Co.  V.  nippen  (Tex.  Civ.),  29  S.  W.  813;  Blum  v.  Bowman,  66  Fed. 
886. 

Stone  Monnd  Found  at  Proper  Course  and  Distance  from  initial 
comer  cannot  fix  comer  unless  called  for  by  surveyor  or  made  by 
him. 

Approved  in  Batliff  v.  Burleson,  7  Tex.  Civ.  624,  26  S.  W.  1004, 
and  Davidson  v.  Pickard  (Tex.  Civ.),  56  S.  W.  608,  both  reaffirming 
rule;  Aransas  Pass  etc.  Co.  v.  Flippen  (Tex.  Civ.),  29  8.  W.  813,  calls 
for  course  and  distance  will  control. 

Distinguished  in  Sloan  v.  King,  33  Tex.  Civ.  541,  77  S.  W.  50, 
calls  for  course  and  distance  may  control  calls  for  landmarks. 

84  Tex.  654-666,  19  S.  W.  862,  THOMPSON  V.  OAOB. 

Wbere  Holder  of  Part  of  Tract  Under  Title  Bond  permitted  vendor 
to  mortgage  whole  thereof,  nonpayment  of  mortgage  no  defense  in 
suit  on  purchase  money  note  where  latter  due  before  former. 

See  note,  43  L.  B.  A.  467. 

4  Tex.  Notes—28 
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84  Tex.  666-660,  19  a  W.  868,  EDWARDS  ▼.  OSilLAN.     . 

Whether  Mortgage  Impliedly  Includes  Increase  of  Cattle  or  not, 
foreclosure  decree  ordering  sale  of  cattle  in  brands  as  named  in  mort- 
gage is  not  error  where  it  does  not  appear  that  increase  was  so 
branded. 

Approved  in  First  Nat.  Bank  v.  Western  Mortgage  etc.  Co.,  6  Tex. 
Civ.  63,  24  S.  W.  693,  and  First  Nat.  Bank  v.  Western  etc.  Co.,  86 
Tex.  638,  26  S.  W.  489,  holding  mortgage  includes  increase  of  mort- 
gaged cattle. 

84  Tex.  660-664,  19  S.  W.  865,  WELLS  V.  YABBBGUGH. 

Mere  Failure  to  Keep  Conclusions  of  Law  and  Fact  Distinct  is  not 
ground  for  reversal. 

Reaffirmed  in  Lastovica  v.  Sulik  (Tex.  Civ.),  33  S.  W.  910. 

84  Tex.  664-667,  19  S.  W.  1008,  HANNA  ▼.  STATE. 

In  Escheat  Proceedings  It  is  Necessary  to  Prove  the  Death  of  per- 
son shown  to  have  been  seised  of  the  estate,  but  it  need  not  be  done 
by  direct  testimony. 

Approved  in  Ellis  v.  State,  3  Tex.  Civ.  173,  24  S.  W.  661,  reversing 
judgment  of  escheat  where  name  in  citation  not  that  of  former 
owner  of  property;  Caplen  v.  Compton,  5  Tex.  Civ.  414,  27  8.  W. 
25,  and  Hamilton  v.  Brown,  161  TJ.  8.  265,  16  Sup.  Ct.  Eep.  588,  40 
L.  696,  all  interested  parties  must  be  cited  to  appear  in  eecheat  pro- 
ceedings; American  Loan  etc.  Co.  v.  Grand  Rivers  Co.,  159  Fed.  780, 
money  deposited  in  federal  court  escheats  to  state,  not  to  federal 
government. 

In  Escheat  Proceedings  the  Unknown  Persons  who  may  be  inter- 
ested in  the  estate  must  be  cited  by  publication  pursuant  to  the 
statute. 

AppiTOved  in  Hamilton  v.  Brown,  161  U.  8.  268,  16  Sup.  Ct.  Rep. 
589,  40  L.  696,  failure  to  allege  and  prove  death  of  owner  of  prop- 
erty renders  judgment  of  escheat  erroneous.  See  note,  87  Am.  St. 
Rep.  367. 

Miscellaneous. — Hamilton  v.  Brown,  161  TJ.  S.  273,  16  Sup.  Ct.  Rep. 
591,  40  L.  696,  cited  a«  not  passing  on  what  constitutes  the  con- 
troller's duties  regarding  escheats. 

84  Tex.  668-674,  19  8.  W.  863,  SANQEB  ▼.  COLBEBT. 

Insolvent  Merchant  may,  in  Good  Faith,  Transfer  Property  itself 
in  discharge  of  debt,  or  sell  it  and  pay  debt  with  proceeds. 

Reaffirmed  in  Chesher  v.  Clamp,  10  Tex.  Civ.  355,  30  8.  W.  469 
Approved  in  Thompson  v.  International  etc.  R.  R.  Co.,  45  Tex.  Civ. 
288,  100  8.  W.  198,  transfer  of  judgment  by  insolvent  debtor  receiv 
ing  house  as  part  payment  immediately  claimed  by  him  as  home 
stead  is  not  fraudulent  as  to  creditors.  See  notes,  36  L.  R.  A.  352; 
31  L.  R.  A.  624. 

Declarations  of  Insolvent  at  Time  Money  is  Paid  for  sale  of  goods, 
as  to  intent  to  pay  creditors  with  proceeds,  followed  by  such  pay- 
ment, are  admissible  upon  question  of  fraudulent  intent. 

Reaffirmed  in  Wright  v.  Solomon  (Tex.  Civ.),  46  8.  W.  60. 

Where  Purchaser  Paid  Fair  Price  for  Goods  Sold  by  Insolvent,  but 
latter  acted  with  fraudulent  purpose,  sale  is  voidable  as  to  purchaser 
if  he  had  notice  of  such  purpose. 

Approved  in  Houston  etc.  Ry.  v.  Shirley,  89  Tex.  98,  31  8.  W.  292, 
Texas  Drug  Co.  v.  Shields,  20  Tex.  Civ.  275,  48  8.  W.  883,  Finn  v. 
Krut,  13  Tex,  Civ.  43,  34  8.  W.  1015,  Dorranco  v.  M'Aleeter,  91  Fed. 
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617,  and  Maddox  ▼.  Dabney  (Tex.  Civ.),  27  8.  W.  902,  all  reaffirm- 
ing rule;  Edwards  v.  Anderson,  31  Tex.  Civ.  132,  71  S.  W.  556,  pur- 
ehase  of  insolvent's  property  for  less  than  value  not  necessarily 
fraudulent;  Paddock  v.  Jackson,  16  Tex.  Civ.  661,  41  S.  W.  702,  set- 
ting aside  sale  where  fraud  on  part  of  vendor  with  knowledge  of 
vendee;  Hillboldt  v.  Waugh  (Tex.  Civ.),  47  S.  W.  830,  Halff  v.  Gold- 
frank  (Tex.  Civ.),  49  S.  W.  1097,  Dittman  v.  Weiss  (Tex.  Civ.),  U 
8.  W.  70,  and  Moses  v.  Hansford  (Tex.  Civ.),  32  8.  W.  1052,  all  con- 
firming sale  where  purchaser  paid  fair  price  and  no  fraud  shown. 
.  Burden  of  Proving  Knowledge  of  Insolvent  Grantor's  fraudulent 
intent  is  upon  party  attacking  sale. 

Approved  in  Cleveland  v.  Butts,  13  Tex.  Civ.  274,  35  S.  W.  805, 
reaffirming  rule;  Meyer  Bros.  Drug  Co.  v.  Durham,  35  Tex.  Civ.  72, 
79  8.  W.  861,  purchaser  of  goods  from  insolvent  need  not  see  that 
money  goes  to  creditors;  Cook  v.  Greenberg  (Tex.  Civ.),  34  8.  W. 
689,  charge  that  fraud  may  be  presumed  is  error.  See  notes,  36  L. 
E.  A.  361;  31  L.  E.  A.  628. 

Where  Creditor  Accepts  Property  of  Insolvent,  paying  part  cash 
and  crediting  remainder  on  debt,  if  purchase  invalid,  whole  transac- 
tion fails. 

See  note,  31  L.  E.  A.  628. 

84  Tex.  674-678,  19  8.  W.  869,  HABBIS  ▼.  MONBOE  CATTLE  CO. 

Secord  of  Deed  in  County  WUcli  is  Part  of  Another  for  judicial 
purpose  only  cannot  operate  as  notice  where  land  described  is  in  lat- 
ter county. 

Approved  in  Hill  v.  Grant  (Tex.  Civ.),  44  8.  W.  1019,  courts  do 
not  judicially  know  the  date  of  organization  of  a  county. 

84  TeaL  678-685,  19  8.  W.  870,  16  L.  B.  A.  318,  aULF  ETC.  BT.  V. 


Fact  That  Holder  of  Limited  Ticket  for  Continuous  Passage  was 
allowed  to  remain  on  train  going  part  of  the  distance  does  not  entitle 
him  to  continue  on  proper  train  after  time  limited  has  expired. 

Reaffirmed  in  International  etc.  Ey.  v.  Best,  93  Tex.  348,  G5  S.  W. 
316.  Approved  in  Gulf  etc.  Ey.  Co.  v.  Einey,  41  Tex.  Civ.  401,  92 
8.  W.  56,  holder  could  not  secure  passage  by  paying  fare  from  point 
of  ejection  to  destination.  See  notes,  34  Am.  St.  Eep.  796;  61  Am. 
St.  Eep.  101;  19  L.  E.  A.  (n.  s.)  704;  28  L.  E.  A.  776;  22  L.  E.  A. 
25L 

Where  Plaintiff  had  the  Bight  to  Make  a  Continuous  Journey, 
such  continuity  would  not  be  broken  by  delays  or  changes  of  cars 
made  necessary  by  the  conduct  of  defendant's  business. 

Approved  in  Cleveland  etc.  Ey.  Co.  v.  Elngsley,  27  Ind.  Ap.  147, 
87  Am.  St.  Eep.  245,  60  N.  E.  173,  where  time  limit  expired  during 
journey,  railway  could  not  exclude  passenger  from  connecting  train. 

84  Tez.  685-690,  19  8.  W.  878,  IGCHON  ▼.  ATALLA. 

Verdict  and  Judgment  Should  Dispose  of  all  issues. 

Approved  in  Texas  etc.  Loan  Co.  v.  Watkins,  12  Tex.  Civ.  607, 
34  8.  W.  998,  reaffirming  rule;  Burch  v.  Burch  (Tex.  Civ.),  28  S. 
W.  828,  and  Caldwell  v.  Bryan  (Tex.  Civ.),  37  S.  W.  336,  dismissing 
appeal  where  issues  not  disposed  of  below.  See  note,  24  L.  E.  A. 
(n.  s.)  7. 

Where  Grantor  Owns  Undivided  Half  Interest,  deed  conveying  un- 
divided half  interest  passes  his  entire  estate. 
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Approved  in  Lufkin  Land  etc.  Co.  v.  Beaumont  Timber  Co.,  151 
Fed.  741,  following  rule. 

84  Tex.  691-694,  19  S.  W.  889,  WEAVER  ▼.  VANDEBVANTEE. 

Appeal  or  Writ  of  Error  is  Proper  Bemedy  for  Correction  of  judg- 
ment not  conforming  to  pleadings;  that  complainant  was  deprived 
of  right  to  appeal  does  not  justify  resort  to  equity  while  remedy  by 
writ  of  error  remains. 

Approved  in  Bergstrom  v.  Kiel,  28  Tex.  Civ.  538,  67  S.  W.  784, 
denying  equitable  relief  against  judgment  procured  through  false  as- 
surances of  opposing  counsel;  Texas  etc.  B.  R.  v.  Planary  (Tex. 
Civ.),  45  S.  W.  215,  setting  out  full  evidence  in  statement  of  facts 
where  agreement  not  reached  that  certain  facts  were  proven. 

Equity  will  Believe  Against  Judgment  only  where  complaining 
party  has  suffered  from  fraud,  accident,  or  mistake,  without  negli- 
gence on  his  part. 

Reaffirmed  in  Wood  v.  Lenox,  5  Tex.  Civ.  322,  23  S.  W.  813;  Smith 
V.  Patrick  (Tex.  Civ.),  43  S.  W.  535;  Lightfoot  ▼.  Wilson,  11  Tex. 
Civ.  152,  32  S.  W.  331. 

84  Tez. '695-697,  20  S,  W.  v-vi,  BX7LES  OF  THE  SUPREME  OOUBT. 

Bnle  5,  cited  in  Clarendon  etc.  Co.  v.  McClelland,  86  Tex.  187,  23 
S.  W.  1101. 

84  Tez.  697-707,  20   a  W.  vl-zi,  BULES  FOB  THE  COUBTS  OF 
CIVIL  APPEALS. 

Bule  8,  cited  in  Texas  etc.  By.  v.  Cahill  (Tex.  Civ.),  23  S.  W.  45. 

Bules  24,  25,  26,  cited  in  Clarendon  Land  etc.  Co.  v.  McClelland, 
86  Tex.  190,  23  S.  W.  1102,  22  L.  B.  A.  105. 

Bules  26  and  27,  cited  in  Masterson  v.  Glaze  (Tex.  Civ.),  46  S.  W. 
1050. 

Bule  29,  cited  in  Harris  v.  Crabtree,  4  Tex.  Civ.  321,  23  S.  W. 
474;  Hancy  v.  Franco-Texan  Land  Co.  (Tex.  Civ.),  23  S.  W.  415,  and 
Gebhart  v.  Gebhart  (Tex.  Civ.),  61  S.  W.  967,  2  Tex.  Ct.  Rep.  284. 

Bule  31,  cited  in  Eckert  v.  McDermott,  45  Tex.  Civ.  81,  99  S.  W. 
572. 

84  Tez.   708-726,  20   S.   W.   zi-ziz,   BULES  FOB  THE   DI8TBICT 
AND  COUNTY  COUBT& 
Bule  12,  cited  in  Bishop  v.  Lawson,  47  Tex.  Civ.  646,  105  S.  W. 

1009. 

Bule  17,  cited  in  Vielma  v.  International  etc.  By.  (Tex.  Civ.),  31 
S.  W.  212,  and  Clarendon  etc.  Inv.  Co.  v.  McClelland,  86  Tex.  192, 
23  S.  W.  1103,  22  L.  B.  A.  105. 

Bule  18,  cited  in  Weatherford  etc.  By.  v.  Granger,  85  Tex.  578, 
22  S.  W.  960. 

Bule  27,  cited  in  Alexander  v.  Brown  (Tex.  Civ.),  29  S.  W.  561. 

Bule  31,  cited  in  note,  61  L.  B.  A.  518. 

Bule  49,  cited  in  Watkins  v.  Atwell  (Tex.  Civ.),  45  S.  W.  405. 

Bule  70,  cited  in  Lion  Ins.  Co.  v.  Wicker  (Tex.  Civ.),  54  S.  W.  295. 

Bules  72  to  78,  Inclusive,  cited  in  Emmons  v.  State,  34  Tex.  Cr. 
100,  see  29  S.  W.  474,  and  Caswell  v.  Hopeon  (Tex.  Civ.),  43  S.  W. 
547. 

Bule  102,  cited  in  Paris  etc.  B.  B.  v.  Killingsworth  (Tex.  Civ.),  43 
S.  W.  1046. 

Rules  cited  in  Scanlan  v,  Campbell,  22  Tex.  Civ.  506,  55  &  W. 
502. 
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85  Ttx.  1-4,  19  a  W.  885,  LANDA  V.  HEEBMANN. 

Vftriance  Between  Appeal  Bond  and  Judgment  in  that  bond  recites 
'^interest  and  eoets"  inatead  of  interest  and  attorney's  fees  is  im- 
material. 

Approved  in  Womack  ▼.  Gardner,  10  Tex.  Civ.  372,  30  8.  W. 
591,  variance  between  judgment  and  affidavit  of  inability  to  pay 
costs  held  immaterial;  Nabors  v.  McQnigg  (Tex.  Civ.),  52  S.  W. 
638,  slight  variance  between  amount  of.  judgment  and  that  named 
in  bond  is  immaterial;  Fnssell  v.  Insall  (Tex.  Civ.),  50  S.  W.  476, 
appeal  bond  is  sufficient  which  shows  it  was  given  to  secure  appeal 
of  case  in  transcript;  Niblb  v.  Dyer  (Tex.  Civ.),  56  8.  W.  217,  holding 
variance  between  names  in  judgment  and  bond  immaterial  where 
they  are  idem  sonans;  Farror  v.  Dowd  (Tex.  Civ.),  28  8.  W.  919, 
omission  in  bond  of  number  of  case  appealed  not  fatal  error;  Wood 
V.  Gamble  (Tex.  Civ.),  32  8.  W.  368,  use  of  neuter  instead  of  mas- 
culine pronoun  not  fatal  error;  Crow  v.  Curry  (Tex.  Civ.),  28  S. 
W.  716,  bond  which  identifies  judgment  in  transcript  is  sufficient; 
Dye  V.  Dye,  12  Colo.  Ap.  210,  55  Pac.  206,  holding  sureties  liable  to 
bond  limit  where  bond  identifies  judgment  appealed  from. 

If  Appeal  Bond  from  Judgment  of  Justice  Court  is  in  substantial 
compliance  with  statute,  and  judgment  can  be  entered  thereon,  more 
onerous  part  which  is  added  will  be  treated  as  surplusage. 

Reaffirmed  in  Nelms  v.  Draub  (Tex.  Civ.J,  22  8.  W.  997.  Ap- 
proved in  Walker  v.  Mears,  28  Tex.  Civ.  211,  67  8.  W.  168,  rein- 
stating justice  court  case,  and  allowing  substituted  appeal  bond  to 
be  filed,  is  error,  when  original  not  substantially  defective;  San  An- 
tonio etc.  By.  Co.  v.  Addison,  26  Tex.  Civ.  629,  66  8.  W.  38,  bond 
binding  appellant  to  pay  certain  sum  to  appellee  or  his  executors  or 
administrators,  not  defective  therefor;  Coman  v.  Lincoln,  25  Tex. 
Civ.  277,  61  8.  W.  444,  appeal  bond  conditioning  appellant  to  pay  all 
adverse  damages,  valid,  though  its  obligations  exceed  statute;  Kuz- 
mierz  ▼.  Mahula  (Tex.  Civ.),  77  8.  W.  966,  appeal  bond  may  be  used 
in  determining  where  judgment  was  rendered.  8ee  note,  82  Am.  8t. 
Bep.  158. 

(437) 
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Wliere  Bond  has  Only  One  Surety,  or  is  Deficient  in  Amount,  it 
may  be  substituted  by  new  bond,  and  new  bond  may  be  filed  in 
diBtrict  court  and  approved  by  clerk. 

Approved  in  Peoples  v.  Rodgers,  11  Tex.  Civ.  448,  32  S.  W.  799, 
held  error  to  refuse  to  allow  party  to  add  sufficient  sureties  to  bond. 

Failure  of  Judge  to  File  Conclusions,  When  Bequested  to  Do  so, 
will  not  be  considered  on  appeal,  in  absence  of  bill  of  exceptions. 

Reaffirmed  in  Maury  v.  Keller  (Tex.  Civ.),  53  S.  W.  60;  Alamo 
Fire  Ins.  Co.  v.  Shacklett  (Tex.  Civ.),  26  S.  W.  631;  Maverick  v. 
Burney  (Tex.  Civ.),  30  S.  W.  567;  Bradford  v.  Knowles,  11  Tex. 
Civ.  574,  33  S.  W.  150. 

85  Tex.  4-10,  19  S.  W.  890,  PBUDE  ▼.  CAMFBEUi. 

While  Bill  of  Sale  Duly  Recorded  is  Necessary  to  Pass  Title  to 
cattle  on  range,  it  does  not  follow  that  parol  agreement  to  sell  based 
on  valid  consideration  and  unmixed  with  fraud  is  void. 

Approved  in  Swan  v.  Larkin,  8  Tex.  Civ.  424,  28  S.  W.  218,  re- 
affirming rule;  Hickman  v.  Hickman,  5  Tex.  Civ.  102,  27  S.  W.  32, 
holding  sale  of  horses  running  on  range  void  where  no  delivery  or 
bill  of  sale. 

Neither  Law  nor  Equity  will  Belleye  Party  to  Fraudulent  transac- 
tion; parties  participating  therein  will  be  left  where  they  have  placed 
themselves. 

Reaffirmed  in  Leach  v.  Devereux  (Tex.  Civ.),  32  S.  W.  837. 

85  Tez.  10-16,  19  S.  W.  999,  McOABTHT  ▼.  GOMEZ. 

Failure  to  Make  Application  for  Prct-emption  within  thirty  days 
after  settlement  is  immaterial  where  no  other  valid  claim  has  at- 
tached. 

Approved  in  Kinsey  v.  Sasse,  3  Tex.  Civ.  218,  22  S.  W.  128,  fail- 
ure to  return  field-notes  within  statutory  time  does  not  work  for- 
feiture where  no  adveree  claim  made  before  return. 

Failure  to  Settle  and  Occupy  Land  by  Pre-emptloner  works  for- 
feiture and  land  becomes  subject  to  enrtry. 

Approved  in  Nowlin  v.  Hall  (Tex.  Civ.),  66  S.  W.  118,  award  voiA, 
when  commissioner  rejects  application  of  actual  settler,  in  favor  of 
one  not  on  land. 

85  Tex.  16-22,  19  S.  W.  886,  HOPKINS  BBXDGE  00.  ▼.  BUBNBTT. 

Master  is  not  Liable  for  Injuries  to  His  Servant  due  to  imperfect 
tools  in  everyday  use. 

Approved  in  Martin  v.  Highland  Park  Mfg.  Co.,  128  N.  C.  287,  83 
Am.  St.  Rep.  671,  38  S.  E.  877,  plaintiff,  an  employee,  was  struck  in 
eye  by  chip  from  hammer.  He  being  best  judge  of  fitness  of  tool, 
his  employer,  the  defendant,  held  blameless  for  injury. 

85  Tez.  22-28,  34  Am.  St  Bep.  777,  19  S.  W.  880,  BIUBBELL  v. 
MANDELBAUM. 

Whether  Land  Belonging  to,  or  Conveyed  to,  Finn  is  to  be  consid- 
ered part  of  partnership  stock,  depends  upon  intention  of  parties,  to 
be  ascertained  from  acts  or  agreements,  express  or  implied. 

Approved  in  Luck  v.  Hopkins  (Tex.  Civ.),  54  S.  "W.  430,  reaffirm- 
ing rule;  Schwab  Clothing  Co.  v.  Claupch  (Tex.  Civ.),  29  S.  W.  922, 
deed  given  by  one  partner  with  consent  of  other  conveys  entire  title; 
Williams  v.  Meyer  (Tex.  Civ.),  64  S.  W.  68,  2  Tex.  Ct.  Eep.  780,  aU 
th«  circumstances  surrounding  acquisition  of  property  must  be  looked 
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to  to  determin'e  whether  it  is  partnership  property.  See  note,  27 
L.  B.  A.  456,  491. 

That  Land  la  Acquired  During  Existence  of  Partnerdiip,  and  in 
firm  name,  is  not  snifieient  to  establish  fact  that  it  is  part  of  part- 
nership stock. 

See  notes,  42  Am.  St.  Bep.  627;  48  Am.  St.  Bep.  69;  27  L.  B.  A. 
454. 

When  Land  is  Part  of  Firm  Effects,  It  is  to  he  Treated  in  Equity 
to  all  intents  and  purposes  as  part  of  partnership  funds,  subject  to 
all  equitable  rights  and  liens  of  partners. 

Approved  in  Williams  v.  Emberson,  22  Tex.  Civ.  532,  55  S.  W. 
600,  where  father,  as  survivor,  sella  part  of  community  estate,  heirs 
are  entitled  on  partition  of  balance  to  their  interest  in  portion  sold. 
See  notes,  40  Am.  St.  Bep.  161;  45  Am.  St.  Bep.  361;  48  Am.  St.  Bep. 
73;  28  L.  B.  A.  103;  27  L.  R.  A.  479. 

Parol  Partition  of  Land  Between  Partners,  Fnlly  Executed,  is  not 
within  statute  of  frauds. 

See  notes,  41  Am.  St.  Bep.  648;  48  Am.  St.  Bep.  75;  102  Am.  St. 
Bep.  245;  27  L.  B.  A.  456. 

Land  Allotted  to  Partner  in  Parol  Division  of  Assets  becomes 
his  property,  and  titl^  is  absolute  in  him  where  he  has  paid  firm 
debts  assumed,  rendered  land  for  taxes,  and  held  it  peaceably  for 
over  twenty  years. 

Beaffirmed  in  Williams  v.  Meyer  (Tex.  Civ.),  64  S.  W.  69,  2  Tex. 
Ct.  Bep.  781.    See  note,  28  L.  B.  A.  103. 

85  Tex.  28-S9,  19  S.  W.  874,  BANKIN  ▼.  BELL. 

In  Snit  for  Damages  for  Oonversion  of  Cattle,  plaintiff  cannot 
introduce  declarations  of  his  vendor  that  latter  did  not  claim  title 
to  cattle,  but  that  they  belonged  to  plaintiff;  such  declarations  to 
third  person  after  sale  are  res  inter  alios  acta. 

Approved  in  Keating  etc.  Machine  Co.  v.  Erie  City  Iron  Works 
(Tex.  Civ.),  63  S.  W.  548,  2  Tex.  Ct.  Bep.  800,  instance  where  held 
error  to  charge  accounts  correct  where  conflict  as  to   admission   of 
correctness. 

Where  Levy  Is  not  Shown  to  have  Been  Directed  or  Approved  by 
judgment  creditbr,  he  cannot  be  held  to  exemplary  damages,  although 
deputy  marshal  making  levy  was  also  his  agent. 

Approved  in  Strauss  v.  Dundon  (Tex.  Civ.),  27  S.  W.  503,  holding 
party  not  liable  for  exemplary  damages  where  he  did  not  ratify 
attachment  made  by  his  attorney. 

Uldder  Revised  Statutes,  Articles  4556-4561,  Parol  Sale  of  recorded 
mark  amd  brand  is  as  ineffectual  to  pass  title  as  is  verbal  transfer 
of  real  estate. 

Approved  in  Hickman  v.  Hickman,  5  Tex.  Civ.  102,  27  S.  W.  32, 
holding  parol  sale  of  stock  upon  range  void;  Swan  v.  Laikin,  8  Tex. 
Civ.  424,  28  S.  W.  218,  construing  article  4562,  Bevised  Statutes, 
regulating  sales  of  cattle  on  range. 

Parol  Contract  for  Sale  of  Cattle,  Without  Attempting  to  Sell  brand 
and  mark,  followed  by  actual  delivery,  is  valid. 

Beaffirmed  in  Bainwater-Boogher  Hat  Co.  v.  O'Neal,  7  Tex.  Civ. 
244,  26  8.  W.  464. 

Bale  of  Cattle  Without  Sale  of  Brand  passes  no  title  to  brand  as 
evidence  of  title. 

See  note,  11  L.  B.  A.  (n.  a.)  90. 
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«5  Tez.  39-42,  34  Am.  St.  Rep.  784,  19  S.  W.  846,  DAVIS  ▼.  IAN- 
INa. 

Ckmvlction  and  Sentence  to  Life  Imprisonment  In  Penitentiary  can- 
not affect  devolution  of  title  to  convict's  land  upon  his  heirs  at  law. 

Approved  in  Schmidt  v.  Northern  Life  Assn.,  112  Iowa,  44,  84  Am. 
St.  Rep.  323,  83  N.  W.  801,  51  L.  E.  A.  141,  beneficiary  under  in- 
surance certificate  having  murdered  assured  does  not  forfeit  rights 
to  insurance.  See  note,  73  Am.  St.  Sep.  64;  109  Am.  St.  Eep.  465; 
17  L.  B.  A.  (n.  8.)  502;  53  L.  E.  A.  141;  31  L.  E.  A.  515;  26  L.  E.  A. 
232;  23  L.  E.  A.  802. 

Miscellaneous. — Cited  in  Archer  v.  Jacobs,  125  Iowa,  475,  101  N.  W. 
198,  discussing  contingent  remainders. 

85  Tez.  42-^0,  19  S.  W.  1077,  WHITE  v.  HARRIS. 

Right  to  Writ  of  Supersedeas  Does  not  Always  Depend  upon  Fact 
that  jurisdie4;ion  has  attached  in  supreme  court  by  virtue  of  bond. 

EeaflSrmed  in  Cook  v.  Coleman  (Tex.  Civ.),  33  S.  W.  756. 

On  Appeal  to  Supreme  Oonrt,  Bond  must  be  Snflldent  to  support 
action  by  obligee,  must  identify  judgment,  be  sufficient  in  amount, 
and  be  conditioned  as  required  by  law. 

Beaffirmed  in  Texas  etc.  Ey.  v.  Fields  (Tex.  Civ.),  63  S.  W.  653. 

Motion  for  New  Trial  to  Procure  New  Testimony  is  properly  denied 
where  it  appears  that  such  testimony  could  have  been  procured  at 
trial. 

Approved  in  Willis  v.  Smith,  17  Tex.  Civ.  554,  43  8.  W.  331,  re- 
fusing to  consider  objections  where  bill  of  exceptions  filed  after 
adjournment  of  term. 

85  Tez.  66-63,  19  S.  W.  1012,  TRINITY  COUNTY  LUMBER  OO.  ▼. 
DENHAM. 

Master  Is  not  Insurer  of  Servant  Against  Accident  from  machinery, 
nor  held  to  guarantee  safety  of  machinery,  but  is  only  required  to 
exercise  such  care  as  ordinarily  prudent  person  would  exercise  under 
same  circumstances. 

Approved  in  Broadway  v.  San  Antonio  Gas  Co.,  24  Tex.  Civ.  604,. 
60  S.  W.  270,  1  Tex.  Ct.  Eep.  352,  negligence  of  master  must  be 
ehown  in  order  to  hold  him  liable  for  injury.  See  note,  38  Am.  St. 
Eep.  296. 

If,  After  Exercise  of  Ordinary  Oare  by  Master,  no  danger  could 
be  supposed  to  exist  by  reason  of  defects  in  machinery,  there  can 
be  no  liability. 

Approved  in  Missouri  etc.  Ey.  Co.  v.  Morgan,  49  Tex.  Civ.  215, 
108  S.  W.  726,  holding  it  not  essential  to  recovery  for  negligence 
that  precise  injury  might  or  must  have  been  anticipated;  Kirby 
Lumber  Co.  v.  Chambers,  41  Tex.  Civ.  643,  95  S.  W.  613,  employer 
need  not  be  shown  to  have  anticipated  exact  injury  to  employee  by 
railroad  track  and  engine,  both  defective,  to  be  liable;  Quintana  v. 
Consolidated  Kansas  City  Smelting  etc.  Co.,  14  Tex.  Civ.  351,  37 
S.  W.  371,  holding  master  not  liable  for  injury  to  servant  where  he 
used  ordinary  care  to  prevent  it.     See  note,  41  L.  E.  A.  78. 

Where  Special  Charge  Refused  Is  Written  on  Same  Paper  as  one 
given,  it  is  error  to  allow  paper  to  go  to  jury  with  emphasis  as  to 
rejected  charge  where  such  charge  contained  some  evidence  proper 
to  be  considered  by  jury. 
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Approved  in  Burnham  v.  Logan,  88  Tex.  6,  29  S.  W.  1069,  reaffirm- 
ing rule;  Sargent  v.  Laurence,  16  Tex.  Civ.  544,  40  S.  W.  1077,  held 
error  to  give  to  jury  written  charge  which  has  been  refused. 

Mere  Fainisliing  of  Suitable  Materials  for  Bepairs  and  employmest 
of  skillful  workman  to  make  them  will  not  excuse  master;  repairs 
must  have  been  made  in  skillful  manner. 

Approved  in  Galveston  etc.  E7.  v.  Crawford,  9  Tex.  Civ.  252,  29 
S.  W.  961,  railroad  company  is  bound  to  use  ordinary  care  to  provide 
reasonably  safe  appliances. 

Miscellaneous. — Trinity  Co.  Lumber  Co.  v.  Denham  (Tex.  Civ.),  29 
S.  W.  554,  referring  historically  to  former  appeal. 

85  Tex.  64-68,  19  &  W.  1015»  GJTLF  ETC.  BY.  v.  MONTGOMEBY. 

Public  Highway  is  Public  Easement  by  Virtue  Whereof  everyone 
may  pass  and  repass  over  particular  strip  of  land;  or  it  is  road  or 
street  maintained  by  public  for  general  convenience. 

Approved  in  International  etc.  R.  B.  Co.  v.  Cuneo,  47  Tex.  Civ.  626, 
108  S.  W.  716,  mere  acquiescence  of  owner  in  use  of  uninclosed  lands 
by  public  of  road  over  it  does  not  constitute  dedication;  Taylor  etc. 
By.  V.  Warner,  88  Tex.  646,  32  8.  W.  869,  holding  a  traveled  way, 
neither  laid  out  nor  maintained  by  county,  not  a  public  road;  Albert 
V.  Gulf  etc.  By.,  2  Tex.  Civ.  666,  21  S.  W.  780,  affirmative  act  of 
acceptance  of  public  street  is  unnecessary.  See  note,  57  Am.  St.  Bep. 
762. 

Article  4170,  Bevised  Statutes,  Does  not  Bequire  Bailway  company 
to  provide  or  maintain  crossing  over  road  which  had  never  been 
granted,  dedicated,  nor  condemned  to  public  use. 

Distinguished  in  Fort  Scott  v.  Peck,  5  Kan.  Ap.  600,  49  Pac.  113, 
where  injury  caused  by  defect  in  trestle  over  public  street. 

If  It  Appears  That  Bailway  Intended  Trestle  as  Public  Crossing, 
it  must  also  appear  that  span  which  was  alleged  to  be  too  low,  and 
which  caused  accident,  was  one  so  intended. 

Approved  in  Missouri  et<J.  By.  v.  Thomas  (Tex.  Civ.),  28  S.  W. 
140,  reaffirming  rule;  Texas  etc.  By.  v.  Neill  (Tex.  Civ.),  30  S.  W. 
369,  San  Antonio  etc.  By.  v.  Belt,  24  Tex.  Civ.  285,  59  S.  W.  610, 
1  Tex.  Ct.  Bep.  335,  both  holding  railroad  company  liable  for  negli- 
gence in  not  repairing  crossing  it  permitted  public  to  use. 

Declaration  of  One  Going  to  Aid  of  Person  Injured  that  it  was 
imprudent  for  latter  to  pass  under  trestle  on  his  wagon  is  not  res 
gestae. 

Approved  in  McCord  v.  Seattle  Electric  Co.,  46  Wash.  149,  89  Pac. 
492,  13  L.  B.  A.  (n.  s.)  349-,  admission  of  one  stunned  in  accident 
with  plaintiff,  on  regaining  consciousness  after  plaintiff  has  been  re- 
moved, not  admissible,  because  not  made  in  plaintiff's  presence. 
City  By.  v.  Wiggins  (Tex.  Civ.),  52  S.  W.  579,  held  error  to  admit 
expression  of  one  not  party  to  suit,  made  at  time  of  accident. 

BaiLroad  Crossing  Public  Highway  must  not  Impair  its  usefulness, 
and  must  keep  highway  in  repair. 

Approved  in  Cowans  v.  Ft.  Worth  etc.  Co.,  40  Tex.  Civ.  542,  89  S. 
W.  1117,  drayman  invited  by  railway  to  use  private  crossing  may 
assume  company  keeps  crossing  reasonably  safe. 

Liberty  to  Pass  Over  Uninclosed  Lands  Does  not  Make  dedication 
of  highway. 

Approved  in  De  George  v.  Goosby,  33  Tex.  Civ.  189,  76  S.  W.  68, 
finding  that   defendant   had  dedicated  extension  of  proposed   street 
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beyond  terminal  fence  is  error,  when  only  proof  is  that  common 
with  regard  to  adjacent  unincloeed  lands;  Watson  v.  Adams  County 
Commission erSy  38  Wash.  665,  80  Pac.  202,  mere  travel  over  vacant 
unoccupied  land  is  insufficient  to  establish  highway  over  same  by 
prescription. 

85  Tez.  69-75,  19  8.  W.  1080,  FIBST  NAT.  BANS  V.  HOUT& 
In   Suit   to   Foreclose   Chattel   Mortgage   Against  Principal    and 

surety,  if  surety  was  not  served  and  was  not  mentioned  in  judgment, 
dismissal  as  against  surety  will  be  presumed. 

Approved  in  Payton  v.  Love,  20  Tex.  Civ.  614,  49  S.  W,  1109, 
refusing  to  consider  error  not  raised  in  motion  for  new  trial. 

85  Tez.  76-79,  19  &  W.  1075,  OILMOUS  v.  HEINZE. 

Wliere,  In  Snit  to  Determine  Title  to  Stock  of  Ck>od8,  issue  was 
as  to  whether  claimant  purchased  it  at  place  where  he  alleged  he 
did,  merchant  at  that  place  may  testify  that  it  was  not  of  quantity 
and  character  carried  there. 

Approved  in  Jack  v.  El  Paso  Pud  Co.  (Tex.  Civ.),  38  S.  W.  1140, 
holding  party  uninjured  by  admission  of  evidence  of  point  not  in 
issue.    See  note,  131  Am.  St.  Bep.  333. 

Where  No  Question  has  Been  Made  aa  to  Begnlarity  of  attachment 
under  which  seizure  of  goods  was  made,  it  is  not  necessary  to  sub- 
mit issue  as  to  existence  of  writ  or  debt. 

Approved  in  Magerstadt  v.  Lambert,  39  Tex.  Civ.  473,  87  S.  W. 
1069,  upholding  direction  of  verdict  in  trespass  to  try  title  where 
plaintiff's  possession  and  his  wrongful  dispossession  by  defendant 
shown  by  undisputed  evidence;  Williams  v.  Kane  (Tex.  Civ.),  55  S. 
W.  974,  admitting  evidence  of  value  of  goods  some  time  after  at- 
tachment. 

85  Tez.  80-87,  23  8.  W.  862,  FIBST  NAT.  BANS  V.  BBOWN. 

In  Suit  for  Wrongful  Seizure  of  Cattle,  Defendants,  who  have  not 
shown  any  right  to  such  cattle,  cannot  question  plaintiff's  right  of 
possession,  if  they  found  plaintiff  had  such  possession. 

Approved  in  Swan  v.  Larkin,  8  Tex.  Civ.  423,  424,  28  S.  W.  217, 
218,  confirming  verbal  sale  of  stock  where  actual  .delivery  made. 

Cattle  upon  Accustomed  Bange  are  Prestuned  to  be  In  Possession 

of  owner,  and  such  possession  is  sufficient  to  hold  wrongdoer  or  tres- 
passer liable  for  invasion. 

Beaffijrmed  in  Davis  v.  Dallas  Nat.  Bank,  7  Tex.  Civ.  47,  26  S.  W. 
224. 

Plaintiff  Who  has  Alleged  Title  and  Bight  to  Possession  in  cattle 
is  entitled  to  recover  as  against  defendant  who  showa  no  right, 
without  producing  bill  of  sale. 

Approved  in  Stockbridge  v.  Crockett,  15  Tex.  Civ.  69,  38  S.  W. 
401,  reaffirming  rule;  Hickman  v.  Hickman,  5  Tex.  Civ.  102,  27  S.  W. 
32,  sale  of  horses  on  range  without  actual  delivery  or  bill  of  sale 
is  a  nullity. 

85  Tez.  88-^0,  19  &  W.  1025,  AUSTIN  ETC.  BT.  V.  ANDEBSON. 

Technical  Bules  of  Pleading  Do  not  Apply  to  Manner  of  forming 
issues  in  justice  court  in  ordinary  suits;  accordingly,  where  account 
has  been  filed  and  docket  entry  made,  sufficiency  of  oral  pleadings 
will  bo  presumed. 
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Reaffirmed  in  Sanger  r.  Noonan  (Tex.  Civ.),  27  S.  W.  1057;  Davis 
V.  Sorrenson  (Tex.  Civ.),  27  S.  W.  210. 

Distinguished  in  Harrington  Lumber  Co.  v.  Smith,  44  Tex.  Civ. 
365,  99  S.  W.  Ill,  wher«  action  in  justice  court  is  for  conversion, 
recovery  cannot  be  had  for  sale  at  fixed  price  based  on  oral  plead- 
ings of  sale. 

Wbere  One  Is  Injured  from  Another's  Breach  of  Contract  or  tort, 
he  is  bound  to  use  ordinary  care  to  render  injury  as  light  as  pos- 
sible. 

Approved  in  Western  Union  Tel.  Co.  v.  Jeanes,  88  Tex.  232,  31 
S.  W.  187,  Waco  Artesian  Water  Co.  v.  Cauble,  19  Tex.  Civ.  424, 
47  S.  W.  541,  Waco  etc.  Water  Co.  v.  Cauble  (Tex.  Civ.),  47  S.  W. 
541,  all  reaffirming  rule;  Texas  etc.  By.  v.  O'Mahoney,  24  Tex.  Civ. 
636,  60  S.  W.  905,  1  Tex.  Ct.  Rep.  683,  burden  of  proof  is  upon 
defendant  to  show  lack  of  care  by  plaintiff.  See  notes,  22  L.  B.  A. 
(n.  B.)  686;  12  L.  B.  A.  682. 

85  Tex.  90-93,  19  &  W.  1033,  VOOT  V.  DOBSET. 

Where  Verified  Account  has  Been  Filed  In  Justice's  Court  docket, 
entry  reciting  account  and  judgment  thereon  is  sufficient  to  show 
such  judgment. 

Approved  in  Davis  v.  Bargas,  12  Tex.  Civ.  64,  33  S.  W.  549,  sus- 
taining judgment  though  attachment  lien  not  foreclosed. 

85  Tez.  93-96,  23  &  W.  864,  LAIBD  V.  WEIS& 

Instrument  Conveying  Goods  to  Trustee  to  Sell  for  Creditors,  ex- 
pressly stating  that  it  is  mortgage  to  secure  payment  of  claims,  will 
be  so  held. 

Approved  in  Bainwater-Boogher  Hat  Co.  v.  Weaver,  4  Tex.  Civ. 

598,  23  S.  W.  914,  Tittle  v.  Vanleer,  89  Tex.  187,  190,  34  S.  W.  720, 

721,  37  L.  B.  A.  337,  Taylor  v.  Missouri  Glass  Co.,  6  Tex.  Civ.  339, 

25  S.  W.  467,  and  Byrd  v.  Berry,  7  Tex.  Civ.  388,  26  S.  W.  751,  all 

reaffirming  rule;  Adams  v.  Bateman  (Tex.  Civ.),  29  S.  W.  1125,  con- 

I  struing  instrument  conveying  all   of   insolvent's   property  to   secure 

f  his  debts  to  be  a  mortgage;  Wylly-Gabbett  Co.  v.  Williams,  53  Fla. 

[  932,  42'  So.  928,  an  insolvent  corporation  may  mortgage  all  its  prop- 

I  erty,  and  the  same  is  not  void,  as  being  an  assignment  for  creditors 

attempting  preferences,  if  made  in  absolute  good  faith.    See  note, 

-  37  L.  B.  A.  359,  360,  361. 

• 

85  Tez.  96-102,  19  &  W.  1017,  CONWILL  V.  GULF  ETC.  BY. 

Where  Conductor,  upon  Discovering  That  Passenger  had  been  car- 

r  ried  past  station,  offered  to  back  train,  passenger,  by  declining  and 

I  stating  willingness   to   alight,   changed   carrier's   obligation,   and   re- 

I  leased  it  from  liability  for  injury  in  absence  of  further  negligence. 

Approved  in  Texas  etc.  By.  v.  Woods,  8  Tex.  Civ.  466,  28  S.  W. 

418,  reaffirming  rule;  Missouri  etc.  By.  v.  Perry,  8  Tex.  Civ.  82,  27 

S.  W.  497,  holding  injured  party  cannot  recover  damages  where  he 

jumped  from  moving  train;  Houston  etc.  B.  B.  v.  Dotson,  15  Tex. 

Civ.  80,  38  S.  W.  644,  carrier  is  bound  to  use  great  care  in  protecting 

passengers  alighting  from  cars  at  end  of  journey;  Gulf  etc.  By.  v. 

Jordan   (Tex.  Civ.),  33  S.  W.  691,  party  cannot  recover  for  injury 

received  by  falling  through  bridge  where  he  assumed  risk. 

Charge  Which  States  Effect  of  PlalntifTs  Testimony,  if  believed, 
and  converse  if  defendant's  is  believed,  is  proper. 
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Approved  in  Mexican  Nat.  By.  v.  Finch,  8  Tex.  Civ.  416,  27  S.  W. 
1031,  reaffirming  rule;  Galveston  etc.  By.  v.  Slinkard,  17  Tex.  Civ. 
588,  44  S.  W.  36,  question  of  negligence  is  one  for  the  jury. 

New  Trial  will  not  be  Granted  on  Ground  of  newly  discovered 
evidence  unless  it  appears  that  such  evidence  has  come  to  appli- 
cant's knowledge  since  trial;  that  it  is  not  cumulative;  that  it  could 
not  have  been  discovered  sooner  with  due  diligence;  that  it  is  not 
for  purpose  of  impeachment. 

Approved  in  Henderson  v.  Albright,  12  Tex.  Civ.  374,  34  S.  W. 
995,  Gonzales  v.  Adoue  (Tex.  Civ.),  56  S.  W.  550,  Bridges  v.  Will- 
iams, 28  Tex.  Civ.  44,  66  S.  W.  485,  all  reaffirming  rule;  Texas  etc. 
By.  Co.  V.  Funderburk,  30  Tex.  Civ.  23,  68  S.  W.  1007,  motion  for  new 
trial  by  railroad  claiming  newly  discovered  evidence,  yet  failing  to 
show  diligence  to  discover  same  before  trial,  denied;  Campbell  etc. 
Estate  Co.  v.  Wiley  (Tex.  Civ.),  83  S.  W.  253,  denying  new  trial  to 
corporation  where  facts  known  to  its  agent  prior  to  trial  but  testi- 
mony not  obtained  till  afterward^  Pelly  v.  Denison  etc.  By.  Co. 
(Tex.  Civ.),  78  S.  W.  544,  applying  rule  where  plaintiff  wa«  acquainted 
with  parties  whose  evidence  was  alleged  to  be  newly  discovered,  and 
all  of  such  parties  were  his  neighbors;  Adams  v.  Eddy  (Tex.  Civ.)^ 
29  S.  W.  182,  refusing  new  trial  on  ground  of  newly  discovered  evi- 
dence where  it  did  not  appear  that  it  first  came  to  applicant's  knowl- 
edge after  trial. 

85  Tex.  103-104,  19  S.  W.  1016,  HILL  v.  HILL. 
Lot  Which,  With  Building,  is  Leased  for  Term  of  Years,  and  is 

neither  adapted  to,  nor  reasonably  necessary  for,  business  pursued  by 
husband  cannot  be  set  aside  to  widow  as  business  homestead. 

Approved  in  Warren  v.  Kohr,  26  Tex.  Civ.  337,  64  S.  W.  65,  lease 
of  homestead  for  eight  years,  in  consideration  of  cattle-pens  erected 
thereon  by  lessee,  which  unfit  homestead  for  residence,  with  provision 
in  lease  permitting  lessee  right  to  re-rent,  constitutes  -abandonment; 
Hull  V.  Naumberg  etc.  Co.,  1  Tex.  Civ.  137,  20  S.  W.  1126,  one  who 
sold  stock  of  merchandise,  rented  out  storehouse  and  engaged  in 
different  business,  cannot  claim  store  as  business  homestead  merely 
because  he  intended  to  resume  business  therein  at  indefinite  time  de- 
pendent on  remote  contingency;  Prufrock  v.  Joseph  (Tex.  Civ.), 
27  S.  W.  264,  leasing  part  of  homestead  does  not  constitute  aban- 
donment. 

85  T^z.  105-109,  19  S.  W.  1002,  MAGEE  V.  MEEBIMAN. 

Where  Deed  has  not  Been  Be-recorded  Within  Four  Years  after  de- 
struction of  records,  subsequent  innocent  purchaser  for  value  is  not 
chargeable  with  notice  by  reason  of  original  record. 

Reaffirmed  in  Weber  v.  Moss,  3  Tex.  Civ.  17,  21  S.  W.  611;  Eldridge 
V.  Anderson,  8  Tex.  Civ.  155,  27  S.  W.  725;  Tarrant  Co.  etc.  Stock 
Assn.  V.  Yellowstone  Kit,  10  Tex.  Civ.  690,  31  S.  W.  1083;  Kempner 
V.  Beaumont  Lumber  Co.,  20  Tex.  Civ.  309,  49  S.  W.  413;  Lanier  v. 
Davis  (Tex.  Civ.),  60  S.  W.  1019,  1  Tex.  Ct.  Bep.  572.  See  note,  23 
L.  B.  A.  (n.  s.)  1181. 

85  Tex.  115-120,  19  S.  W.  1026,  DUTTON  v.  THOMPSON. 
Purchaser  of  Land  from  State  may  Sue  In  Trespass  to  Try  Title 

before  patent  issues;  accordingly,  statute  will  run  against  such  pur- 
chaser, in  favor  of  one  holding  before  that  time. 
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Approved  in  Hodges  v.  Boss,  6  Tex.  Civ.  441,  25  S.  W.  977,  Rand 
V.  Davis  (Tex.  Civ.),  27  S.  W.  942,  both  reaffirming  rule;  Bean  v. 
Whitney,  25  Tex.  Civ.  74,  60  8.  W.  784,  deed  conveying  land,  errone- 
ously described,  insufficient  as  basis  for  grantee's  claim  by  adverse 
possession  to  strip  outside  official  survey,  but  within  boundaries  set 
out  by  deed;  United  States  v.  Schwalby,  87  Tex.  607,  30  8.  W.  437, 
officers  of  United  States  occupying  military  post,  when  sued  for  land, 
may  defend  under  statute  of  limitation,  though  not  paying  taxes; 
Brymer  v.  Taylor,  5  Tex.  Civ.  106,  23  8.  W.  636,  cited  as  showing 
certainty  of  evidence  required  to  show  rights  under  statute;  Hull  v. 
Woods,  14  Tex.  Civ.  593,  38  S.  W.  257,  payment  of  taxes  on  part  of 
tract  of  land  only  invokes  statute  upon  that  part. 

Parol  to  Show  Payment  of  Taxes  wlU  be  Evidence  only  of  payment 
on  lands  assessed  where  they  are  incorrectly  listed  on  assessment- 
rolls. 

Approved  in  Utley  v.  Smith  (Tex.  Civ.),  32  S.  W.  908,  reaffirm- 
ing rule;  Hoehn  v.  House  (Tex.  Civ.),  31  S.  W.  84,  where  taxes 
paid  by  mistake  upon  wrong  tract,  it  cannot  be  transferred  to  ono 
intended.     See  note,  104  Am.  St.  Bep.  760. 

Distinguished  in  Henning  v.  Wren,  32  Tex.  Civ.  547,  75  8.  W.  910, 
grantee  after  paying  taxes  on  number  of  acres  named  in  deed  not 
deprived  of  five  year  statute  because  tract  is  larger  than  he  supposed. 

85  Tez.  120-126,  19  8.  W.  1028,  IBVINE  v.  GRADY. 

Bole  That  Notice  to  Agent  is  Notice  to  Principal  is  inapplicable 
where  agent's  negotiations  for  purchase  are  broken  off  and  principal 
concludes  purchase  himself. 

Approved  in  Texas  Loan  Agency  v.  Taylor,  88  Tex.  49,  29  S.  W. 
1058,  principal  is  not  chargeable  with  notice  acquired  by  agent  in 
business  other  than  that  of  principal;  Missouri  etc.  By.  v.  Belcher, 
88  Tex.  551,  32  8.  W.  519,  failure  of  station  agent  to  give  notice 
to  agent  at  place  of  shipment  regarding  shipment  does  not  make 
company  liable;  Presidio  Co.  v.  Shock,  24  Tex.  Civ,  627,  60  S.  W. 
290,  1  Tex.  Ct.  Bep.  356,  notice  to  agent  acting  within  scope  of  au- 
thority is  notice  to  principal;  Union  Cent.  etc.  Ins.  Co.  v.  Bobinson, 
148  Fed.  360,  8  L.  B.  A.  (n.  s.)  883,  insurance  company  not  bound  by 
policy  issued  by  agent,  when  premium  is  not  paid  to  and  received  by 
agent  according  to  terms  of  his  contract  with  company. 

In  Suit  upon  Note  Given  for  Purchase  of  Cattle,  where  defense  is 
fraudulent  statements  as  to  number,  if  at  consummation  of  the  sale 
seller  informed  buyer  that  he  did  not  know  and  would  not  warrant 
number,  buyer  was  not  misled. 

Approved  in  Carson  v.  Houssels  (Tex.  Civ.),  51  S.  W.  291,  where 
seller  sold  band  of  cattle  by  number  "more  or  less,"  and  refused  to 
guarantee  number,  buyer  must  show  that  he  was  deceived. 

85  Tex.  126-131,  19  S.  W.  1083,  SMITH  v.  BUTLEB. 

While  Hnsband  cannot  Dispoee  of  Community  Property  by  will, 
if  he  attempts  to  devise  certain  parcels  of  community  land,  wife 
must  elect  whether  to  take  under  or  against  will,  and  such  election 
binds  her  heirs. 

Approved  in  Lee  v.  McFarland,  19  Tex.  Civ.  293,  46  S.  W.  282, 
McClary  v.  Duckworth  (Tex.  Civ.),  57  S.  W.  319,  Gilroy  v.  Bichards, 
26  Tex.  Civ.  359,  63  8.  W.  667,  2  Tex.  Ct.  Bep.  1075,  Martin  v.  Moran, 
11  Tex.  Civ.  512,  32  S.  W.  906,  and  Skaggs  v.  Deskin   (Tex.  Civ.), 
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66  S.  W.  795,  all  reaffirming  rule;  Nelson  v.  Lyeter,  32  Tex.  Civ.  358, 
74  S.  W.  55,  electing  to  take  under  will,  widow  cannot  assert  right 
to  sell  certain  community  property,  contrary  to  provisions  of  will; 
Tripp  V.  Nobles,  136  N,  C.  Ill,  48  S.  E.  679,  67  L.  R.  A.  449,  widow, 
although  mad«  administratrix,  entitled  to  elect  allotment  made  her 
under  will;  Pryor  v.  Pendleton,  92  Tex.  386,  47  S.  W.  707,  wife 
receiving  property  not  disposed  of  by  will  is  not  estopped  from  claim- 
ing adverse  to  Ivill;  Crosson  v.  Dwyer,  9  Tex.  Civ.  489,  30  S.  W. 
932,  testator  d-evising  community  property  will  be  presumed  to  refer 
only  to  his  interest,  in  absence  of  proof  to  contrary;  Pryor  v.  Pendle- 
ton (Tex.  Civ.),  49  S.  W.  405,  and  Williams  v.  Emberson,  22  Tex.  Civ. 
529)  55  S.  W.  599,  receiving  proceeds  of  sale  of  property  under  will 
h«ld  election  to  take  under  will.    See  note,  92  Am.  St.  Bep.  705. 

Distinguished  in  Gibony  v.  Hutcbeson,  20  Tex.  Civ.  583,  50  S.  W. 
650,  where  wife  given  whole  estate  for  life,  and  not  called  upon  to 
make  election. 

85  Tex.  132-136,  20  &  W.  43,  DE  LAS  FUENTES  V.  McDONAIJ>. 

Act  of  June  2,  1873,  Begarding  Power  of  Diattict  Clerks  to  take 
probate  of  wills,  and  sections  7  and  9  of  article  5  of  constitution  of 
1869,  harmonized. 

Reaffirmed  in  Salmon  v.  HuflP,  9  Tex.  Civ.  166,  28  S.  W.  1044, 

Mere  Grazing  of  Livestock  upon  Land,  without  substantial  improve- 
ments or  inclosures,  is  not  sufficient  to  support  plea  of  adverse  pos- 
session. 

Reaffirmed  in  Vineyards  v.  Brundrett,  17  Tex.  Civ.  151,  42  S,  W. 
234.  Approved  in  Pierson  v.  McClintock,  34  Tex.  Civ.  363,  78  S.  W. 
707,  where  land  is  inclosed,  tilled  and  taxes  paid  thereon,  for  more 
than  ten  years,  party  so  doing  gains  title  by  limitation;  Zepeda  v. 
Hoffman,  31  Tex.  Civ.  315,  72  S.  W.  445,  limitations  do  not  run  in 
favor  of  occupant  of  uninclosed,  unoccupied  land,  as  regards  that 
portion  not  actually  occupied,  in  absence  of  showing  that  occupancy 
and  use  of  remainder  was  exclusive. 

Miscellaneous. — Cited  in  Macdonnell  v.  Fuentes,  7  Tex.  Civ.  138, 
26  S.  W.  793,  another  appeal  of  the  same  case. 

85  Tex.  136-140,  19  S.  W.  1031,  JONES  V.  BULL. 

Annexation,  Adaptation,-  and  Intention  are  Tests  applied  to  deter- 
mine whether  machinery  has  become  fixture. 

Approved  in  Menger  v.  Ward  (Tex.  Civ.),  28  S.  W.  824,  and  Fisk 
v.  People's  Nat.  Bank,  14  Colo.  Ap.  27,  59  Pac.  65,  all  reaffirming 
rule;  Wotring  &  Son  v.  Indemnity  Imp.  Co.,  45  Tex.  Civ.  302,  100  S. 
W.  359,  mill  affixed  to  land  under  contract,  which  defendants  could 
remove  at  termination  of  contract,  is  not  part  of  realty;  Brown  v. 
Roland,  11  Tex.  Civ.  652,  33  S.  W.  275,  Brown  v.  Roland,  92  Tex. 
57,  45  S.  W.  796,  both  presuming  machinery  as  fixtures  where  not  con- 
trary shown;  Bull  v.  Jones,  9  Tex.  Civ.  346,  29  S.  W.  804,  on  second 
appeal;  Bull  v.  Jones  (Tex.  Civ.),  47  S.  W.  475,  upon  third  appeal; 
Gulf  etc.  Ry.  Co.  v.  Dunman  (Tex.  Civ.),  33  S.  W.  1025,  holding  rail- 
road tanks  erected  upon  land  conveyed  temporarily  not  to  be  fixtures; 
Jones  V.  Bull  (Tex.  Civ.),  36  S.  W.  501,  502,  on  fourth  appeal.  See 
notes,  39  Am.  St.  Rep.  172;  8  L.  R.  A.  (n.  s.)  380. 

Question  of  Intention  to  Make  Machinery  Fixtures  relates  to  time 
when  land  was  purchased  and  machinery  was  placed  upon  and  at- 
tached to  it. 
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Approved  in  Watson  v.  Markham,  33  Tex.  Civ.  478,  77  S.  W.  661, 
trial  court  declaring  certain  fixtares  personal  property,  with  no  show- 
ing thereof  on  record,  appellate  court  not  bound  by  such  conclusion; 
Copp  V.  Swift  (Tex.  Civ.),  26  S.  W.  439,  question  of  intention  is  one 
for  jury. 

85  Tex.  145-150,  19  8.  W.  1085,  AGGS  V.  SHACKLEFOBD  C0X7NTY. 

Mortgage  IB  "Property"  Within  Constitutional  Provision  requiring 
compensation  for  property  taken,  damaged,  or  destroyed. 

Beaffirmed  in  Dilworth  v.  State,  36  Tex.  Cr.  192,  36  S.  W.  276. 

Mortgagee  or  Beneficiary  Under  Trust  Deed  should  be  made  party 
to  condemnation  proceedings  to  acquire  land. 

Approved  in  Texas  Loan  Agency  v.  Gray,  12  Tex.  Civ.  432,  34  S". 
W.  651,  doctrine  that  trust  deed  vests  in  trustee  legal  title  after  de- 
fault does  not  obtain  in  Texas. 

85  Tez.  150-158,  19  &  W.  1036,  ST.  LOXnS  ETC.  BT.  V.  GEOBGE. 

Where  Two  Grounds  or  Acts  of  Negligence  are  Alleged,  recovery 
may  be  had  upon  proof  of  either;  e.  g.,  allegation  that  bridge  was 
unskillfully  constructed,  and  that  railway  company  failed  to  properly 
inspect  it. 

Beaffirmed  in  Galveston  etc.  By.  Co.  v.  Simon  (Tex.  Civ.),  54  S. 
W.  311.    See  note,  59  L.  B.  A.  258,  260. 

In  Salt  Against  Bailroad  for  Damages  for  Injuries,  error  in  admit- 
ting testimony  as  to  repairs  made  by  defendant  after  accident  is  ren- 
dered immaterial  where  such  testimony  becomes  admissible  in  re- 
buttal. 

Approved  in  Halsell  v.  Decatur  etc.  Oil  Co.  (Tex.  Civ.),  36  S.  W. 
848,  reaffirming  rule;  Hoxie  v.  Silliman  (Tex.  Civ.),  29  S.  W.  914, 
admitting  testimony  in  rebuttal  which  was  inadmissible  in  the  first 
instance;  Dallas  v.  Meyers  (Tex.  Civ.),  55  S.  W.  744,  evidence  that 
sidewalk  was  repaired  some  time  after  accident  is  inadmissible  to  show 
prior  notice;  Mutual  etc.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  521,  31  S.  W. 
1074,  failure  of  charge  to  restrict  jury  in  consideration  of  evidence 
not  reversible  error  where  instruction  not  asked. 

Where  Evidence  is  Admissible  for  One  Purpose  but  not  for  another, 
p&rty  objecting  to  it  must  ask  special  instruction  limiting  its  scope. 

Approved  in  Gulf  etc.  By.  Co.  v.  Holt,  30  Tex.  Civ.  333,  70  S.  W. 
593,  applying  rule  in  action  against  both  companies  for  injuries 
caused  by  collision  between  street-car  and  train,  where  street-car  com- 
pany sought  to  prove  negligence  of  railroad  caused  accident. 

85  Tez.  15&-167,  34  Am.  St.  Bep.  787,  19  8.  W.  1039,  GULF  ETC. 
BY.  V.  LOONEY. 

Carrier  may  Iiimit  Its  Liability  to  its  own  line. 

Beaffirmed  in  Galveston  etc.*  By.  v.  Short  (Tex.  Civ.),  25  S.  W.  142. 

Where  Limit  of  Time  on  Coupon  Ticket  Over  Several  Lines  is 
reasonable,  connecting  carrier  is  not  bound  to  accept  it  after  expira- 
tion of  limit,  although  delay  was  caused  by  connecting  carrier. 

Beaffirmed  in  Texas  etc.  By.  v.  Dennis,  4  Tex.  Civ.  94,  23  8.  W, 
401;  Gulf  etc.  By.  v.  St.  John,  13  Tex.  Civ.  263,  35  S.  W.  504;  Gulf 
etc.  By.  V.  Wright,  2  Tex.  Civ.  470,  21  S.  W.  401.  See  notes,  37  Am. 
St.  Bep.  441;  37  Am.  St.  Bep.  672;  51  Am.  St.  Bep.  155;  35  L.  B.  A. 
599;  22  L.  B.  A.  251. 
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Purchaser  of  Bailway  Ticket  Beading  Over  Several  lines  mnj  hold 
company  responsible  for  default  of  connecting  line  causing  delay  to 
extent  of  honoring  ticket. 

Approved  in  International  etc.  B.  Co.  v.  Tug,  29  Tex.  Civ.  399,  68 
S.  W.  722,  possession  of  railway  ticket  prima  facie  evidence  that 
holder  has  right  to  unmolested  transportation;  Rutherford  v.  St.  Louis 
etc.  Ry.  Co.,  28  Tex.  Civ.  628,  67  S.  W.  162,  railway  ticket  may  en- 
title holder  to  transportation,  although  train  cannot  reach  starting 
place  until  after  date  ticket  expires;  Cleveland  etc.  Ry.  Co.  v.  Kings- 
ley,  27  Ind.  Ap.  146,  87  Am.  St.  Rep.  245,  60  N.  E.  173,  holder  of 
ticket  entitling  passenger  to  travel  on  line  operating  separate  divi- 
sions, to  one  of  which  he  is  denied,  may  recover  if  company  breaks 
contract. 

See  note,  87  Am.  St.  Rep.  257. 

Where  Ticket  Expressly  Says  That  Selling  Carrier  acts  only^  as 
agent  of  connecting  carrier,  ticket  does  not  imply  joint  obligation. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  St.  John,  13  Tex.  Civ.  265,  35  S. 
W.  504,  following  rule. 

Where  Ticket  Stipulates  SelUng  Carrier  Acta  as  Agent  of  connect- 
ing carriers,  each  coupon  becomes  separate  contract  for  line  issued. 

Approved  in  Texas  etc.  R.  R.  Co.  v.  Gray,  45  Tex.  Civ.  211,  99  8. 
W.  1126,  allegation  in  petition  for  injury  to  shipment  that  initial 
carrier  acted  as  agent  for  defendant  carrier,  and  all  connecting  car- 
riers acted  together  in  transportation,  did  not  charge  partnership. 

85  Tex.  168-171,  19  8.  W.  1004,  LAVELL  v.  LAFOWSKL 

Where  Part  of  Lot  Claimed  as  Business  Homestead  is  occupied  by 
business  house  of  head  of  family,  remaining  portion  is  exempt  from 
forced  sale  unless  shown  to  be  put  to  use  other  than  that  connected 
with  such  business. 

Approved  in  Maroney  etc.  Co.  v.  Connellee  (Tex.  Civ.),  25  S.  W. 
449,  reaffirming  rule;  Ford  v.  Fosgard  (Tex.  Civ.),  25  S.  W.  448, 
failure  to  use  house  for  business  for  seven  years  operates  as  for- 
feiture. 

85  Tex.  171-172,  19  S.  W.  1004,  DEGENEB  v.  0*LEABT. 
Motion  for  New  Trial  on  Ground  That  ''Verdict  is  Contrary  to,  and 

not  supported  by,  evidence,"  is  too  general  for  any  purpose. 

Reaffirmed  in  Suggs  v.  Terry  (Tex.  Civ.),  34  S.  W.  354;  Clarendon 
Land  etc.  Co.  v.  McClelland  (Tex.  Civ.),  31  S.  W.  1089;  Bugbee  Land 
etc.  Co.  V.  Brents  (Tex.  Civ.),  31  S.  W.  696;  Texas  etc.  By.  v.  Lan- 
caster (Tex.  Civ.),  30  S.  W.  491;  Consolidated  Kansas  City  etc.  Co. 
V.  Couring  (Tex.  Civ.),  33  S.  W.  548;  Atchison  etc.  B.  B.  v.  Worley 
(Tex.  Civ.),  25  S.  W.  480;  Fort  Worth  etc.  Ry.  v.  Osborne  (Tex.  Civ.), 
26  S.  W.  275;  Moody  v.  Hahn,  25  Tex.  Civ.  475,  62  S.  W.  941,  2  Tex. 
Ct.  Rep.  387;  Voelcker  v.  McKay  (Tex^  Civ.),  61  S.  W.  424,  2  Tex. 
Ct.  Rep.  53.  Approved  in  International  etc.  R.  Co.  v.  McVey  (Tex. 
Civ.),  81  S.  W.  1001,  assignment  of  error  that  verdict  is  excessive, 
outrageous  and  unconscionable  and  manifestly  in  disregard  of  both 
law  and  evidence,  too  general. 

Matter  to  be  Considered  in  Supreme  Court  most  be,  by  motion  for 
new  trial,  called  to  attention  of  trial  court. 

Approved  in  Black  v.  Black  (Tex.  Civ.),  67  S.  W.  929,  following 
rule;  Grand  Lodge  A.  O.  U.  W.  v.  Bollman,  22  Tex.  Civ.  109,  53  S. 
W.  831,  Western  Union  Tel.  Co.  v.  Sanders  (Tex.  Civ.),  26  S.  W.  736, 
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Menger  v.  Ward  (Tex.  Civ.),  28  S.  W.  827,  San  Antonio  etc.  By.  v. 
Use  (Tex.  Civ.),  59  S.  W.  566,  1  Tex.  Ct.  Bep.  200,  and  Weir  Plow  Co. 
V.  Armentrout,  9  Tex.  Civ.  124,  29  S.  W.  406,  all  refusing  to  consider 
objections  not  made  below;  Weir  Plow  Co.  v.  Armentrout  (Tex.  Civ.), 
29  S.  W.  406;  Texas  etc.  By.  v.  Commander  (Tex.  Civ.),  29  S.  W.  264, 
both  refusing  to  consider  assignment  not  specifically  pointing  out 
error;  Southerland  v.  M<slntire  (Tex,  Civ.),  28  S.  W.  578,  motion  for 
new  trial  must  specify  the  errors  complained  of. 

85  Tez.  172-176,  19  S.  W.  1090,  BOSS  V.  MOBBOW. 

One  Who  Purchases  Land  ftom  Heirs  of  Persons  known  to  have 
been  husband  and  wife  cannot  claim  to  be  purchaser  without  notice 
of  who  all  heirs  are. 

Beaffirmed  in  New  York  etc.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  609, 
612,  28  S.  W.  208,  210. 

In  Computing  Statute  of  Limitations  Against  One  seeking  to  re- 
scind sale  after  attaining  majority,  day  upon  which  he  came  of  age 
should  be  included. 

Approved  in  Ferguson  v.  Kentucky  Land  etc.  Co.  (Tex.  Civ.),  25 
S.  W.  1076,  reaffirming  rule;  Linhart  v.  State,  33  Tex.  Cr.  508,  see  27 
S.  W.  261,  the  law  does  not  take  notice  of  fractional  parts  of  day; 
Erwin  v.  Benton,  120  Ky,  536,  87  S.  W.  295,  voter  born  July  9,  1883, 
is  eligible  to  vote  at  election  held  June  8,  1904;  Frost  v.  State,  153 
Ala.  664y  45  So.  204,  although  respondent  became  forty-five  years  of 
age  on  day  poll  tax  was  due,  he  was  not  exempt  therefrom.  See 
notes,  78  Am.  St.  Bep.  377;  49  L.  B.  A.  215. 

85  Tex.  176-182,  19  8.  W;  1073,  GULF  ETC.  BY.  v.  DUNMAN. 

Witness  Who  is  Familiar  With  Facts  is  Oompetent  to  Testify  as  to 
value  of  use  and  occupation  of  land,  although  he  knows  of  no  market 
value  for  like  property. 

Approved  in  Denison  etc.  By.  Co.  v.  Scholz  (Tex.  Civ.),  44  S.  W. 
561,  reaffirming  rule;  Galveston  etc.  By.  v.  Polk  (Tex.  Civ.),  28  S.  W. 
354,  where  grass  has  no  market  value,  other  value  may  be  shown. 

Nonexpert  Witness  may  State  Opinion  upon  Subjects  which  do  not 
require  special  skill  and  learning,  especially  so  when  he  has  stated 
facts  upon  which  opinion  is  based. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Brown,  45  Tex.  Civ.  377,  101 
S.  W.  266,  applying  rule  where  there  was  no  market  value  for  grass 
when  destroyed;  Jackson  v.  Wells,  13  Tex.  Civ.  278,  35  S.  W.  529,  per- 
mitting party  to  testify  in  civil  action  for  assault  as  to  value  of 
time  lost  thereby. 

Whether  One  Who  has  Forfeited  Bight  to  Land  under  contract  can 
recover  structures  or  appliances  which  he  has  placed  upon  it  will 
depend  upon  character  and  use,  which  is  mixed  question  of  law  and 
fact. 

Beaffirmed  in  Shelton  v.  Willis,  23  Tex.  Civ.  550,  58  S.  W.  178; 
Dunman  v.  Gulf  etc.  By.  (Tex.  Civ.),  26  S.  W.  305. 

85  Tez.  182-187,  19  &  W.  1087,  SOBLL  V.  HADDEN. 

Instrument  Showing  Debt  Incurred  for  Money  Borrowed  to  satisf v 
levy  against  plaintiff  on  property  delivered  with  instrument,  which 
was  recorded  as  chattel  mortgage,  will  be  held  to  be  chattel  mortgage. 

Approved  in  Beagan  v.  Bruff,  49  Tex.  Civ.  230,  108  S.  W.  187,  hold- 
ing  where  no  ambiguity  appears  in  instrument,  and  intention  of 
4  Tex.  Notes— 29 
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purtief  is  aeccrtainable  therefrom,  eonrt  shoald  construe  it  for  jnrr; 
ArmitroDg  v.  Borkitt  (Tex.  Civ.)>  34  S.  W.  761,  constraint  contract  to 
assume  part  of  indebtedness  of  cost  of  railroad  as  mortgage. 

Where  Intention  of  Parties  is  Ezpreesed  in  Writing  in  contract 
itself,  parol  evidence  is  inadmissible  to  show  construetion  placed  upon 
it  by  parties, 

Beaffirmed  in  Crouch  v.  Johnson,  7  Tex.  Civ.  439,  27  S.  W.  11; 
Clack  V.  Wood,  14  Teqp.  Civ.  402,  37  S.  W.  139;  Building  ft  I^oan  Assn. 
V.  Hamm  (Tex.  Civ.),  36  8.  W.  314. 

Stipulation  That  Title  la  to  Become  Absolute  upon  Default  of  pay- 
ment will  not  change  character  of  instrument  as  chattel  mortgage. 

Distinguished  in  Eckford  v.  Berry  (Tex.  Civ.),  27  S.  W.  843,  after 
default  of  conditional  deed  and  possession  for  years  by  grantee  his 
title  becomes  absolute. 

Mortgagor  Need  not  Tender  Amount  of  Debt  before  suing  to  re- 
cover property  unlawfully  detained  by  mortgagee  claiming  absolute 
ownership. 

Approved  in  Endel  v.  Norris,  15  Tex.  Civ.  142,  39  S.  W.  610,  in 
suit  for  conversion  of  mortgaged  property  by  application  to  mort- 
gage debt,  measure  of  damages  is  value  and  interest  less  debt  applie  1 
to. 

Mortgage  ae  to  Both  Real  and  Personal  Property  is  merely  security^ 
for  debt. 

Approved  in  Keller  v.  Kirby,  34  Tex.  Civ.  405,  79  S.  W.  S3,  deed 
executed  as  mortgage  cannot,  by  cancellation  of  indebtedness  and 
parol  agreement,  convey  title.     See  note,  96  Am.  St.  Bep.  683. 

86  Tex.  189-193,  19  8.  W.  1067,  HOPEINS  v.  CBAVET. 

Land  Owner  is  Entitled  to  Injunction  Against  Opening  Up  Boad. 

across  his  land  until  compensation  is  made,  but  upon  notice  of  deposit 
of  compensation,  injunction  should  be  dissolved  at  defendant's  costs. 

Approved  in  McCown  v.  Hill  (Tex.  Civ.),  73  S.  W.  851,  court  hav- 
ing failed  to  provide  for  payment  of  assessed  damagesy  land  owner 
may  enjoin  opening  of  highway  across  his  property;  Dil worth  v.  State,. 
36  Tex.  Cr.  192,  36  8.  W.  276,  construing  statutes  regulating  condemna- 
tion of  property;  Travis  Co,  v.  Trogdon  (Tex.  Civ.),  29  S.  W.  48,  dis- 
trict court  has  jurisdiction  to  ^ive  relief  by  injunction;  Miller  v.  Cass 
Vo.  (Tex.  Civ.),  39  S.  W.  976,  article  4371,  Sayles'  Civil  Statutes,  au- 
thorizing condemnation  of  property  is  constitutional. 

Oounty  Does  not  laose  Bight  to  Open  Up  Bead  by  Lapse  of  Time 
between  original  order  and  ultimate  compliance  with  law  as  to  com- 
pensation. 

Kealllrmed  in  Fehrenkamp  v.  Mansfield  (Tex.  Civ.),  50  S»  W.  140. 

85  Tex.  193-199,  19  8.  W.  994,  WABBEK  v.  MABBEBBY. 

Bond  on  Appeal  from  Justice  Court  Which  Correctly  Karnes  court 
rendering  judgment,  gives  name  and  title  as  stated  in  transcript,  and 
contains  description  full  enough  to  identify  judgment,  is  sufficient. 

Approved  in  Nabors  v.  Mc(^uigg  (Tex.  Civ.),  52  S.  W.  638,  Bauer 
V-  Fields  (Tex.  Civ.),  22  8.  W.  180,  Fussell  v.  InsaU  (Tex.  Civ.), 
60  S.  W.  476,  Morgan  v.  Richardson  (Tex.  Civ.),  25  S.  W.  171, 
Missouri  etc.  By.  v,  Vowell  (Tex.  Civ.),  34  S.  W.  355,  Bryant  v. 
State  (Tex.  Cr.),  58  S.  W.  1022.  1  Tex.  Ct.  Rep.  95,  and  CockriU  v. 
Kason  (Tex.  Civ.),  26  S.  W.  465,  all  reaffirming  rule;  Burger  v. 
Weatherby,  41  Tex.  Civ.  643,  91  S.  \V.  250,  appeal  bond  from  justice's- 
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court  stating  date  of  judgment,  number,  style  of  cause  and  court,  suffi- 
cient, although  amount  recovered  misdescribed;  Jesse  French  Piano 
etc.  Co.  V.  Mears  (Tex.  Civ.),  83  S.  W.  402,  appeal  bond  from  justice's 
court  not  invalidated  by  clerical  error  of  omitting  word  "Company" 
from  name  of  corporate  defendant;  Kusmierz  v.  Mahula  (Tex.  Civ.), 
77  S.  W.  966,  appeal  bond  from  justice's  court  sufficient  where  it 
identifies  justice,  style,  number  and  date  of  judgment;  Williamson  v. 
State,  32  Tex.  Cr.  214,  22  S.  W.  687,  in  absence  of  date  in  bond,  date 
of  execution  before  officer  is  proper  date;  Houston  etc.  Ry.  v.  Lock- 
hart  (Tex.  Civ.),  39  S.  W,  321,  no  description  of  judgment  is  required 
in  appeal  bond  from  justice's  court;  Farror  v.  Dowd  (Tex.  Civ.). 
28  S.  W.  919,  omission  in  appeal  bond  of  case  number  and  names  of 
parties  held  not  fatal;  Dye  v.  Dye,  12  Colo.  Ap.  210,  55  Pac.  206, 
liability  of  sureties  in  bond  is  not  limited  by  misstatement  therein  of 
amount  of  judgment. 

85  Tex.  200-206,  20  8.  W.  49,  GBOESBEECK  ▼.  CBOW. 

Where  Pleadings  in  Trespass  to  Try  Title  are  merely  in  statutory 
form,  and  no  facts  requiring  equitable  relief  are  alleged  on  either  side, 
judgment  must  follow  superior  legal  title. 

Approved  in  Matthews  v.  Moses,  21  Tex.  496,  52  S.  W.  114,  Weidner 
V.  Hell  (Tex.  Civ.),  26  S.  W.  781,  both  reaffirming  rule;  Crow  v.  Groes- 
beck  (Tex.  Civ.),  39  S.  W.  1004,  in  same  case  on  second  appeal;  Saa- 
bom  V.  Bush,  41  Tex.  Civ.  26,  91  S.  W.  884,  where  parties  have  not 
pleaded  equitable  relief,  instrument  affecting  property  in  dispute 
cannot  be  avoided  for  duress;  Parks  v.  Worthington,  39  Tex.  Civ.  423, 
87  S.  W.  721,  redemption  from  encumbrances  cannot  be  enforced  in 
trespass  to  try  title;  Fleming  v.  Ball,  25  Tex.  Civ.  211,  60  S.  W.  986, 
title  being  tried  by  trespass  proceedings,  and  no  equitable  relief  being 
asked,  purchase  money  will  not  be  ordered  repaid  before  title  is  de- 
creed to  heirs. 

So  Long  as  Any  Part  of  Debt  Remains  Unpaid  trustee  with  power  to 
sell  may  act. 

Approved  in  De  Garcia  v.  Lozano  (Tex.  Civ.),  54  8.  W.  281,  Ros- 
borough  V.  Picton,  12  Tex.  Civ.  120,  43  S.  W.  1033,  both  reaffirming 
rule;  Echols  v.  Jacobs  Mercantile  Co.,  38  Tex.  Civ.  70,  84  S.  W.  1084, 
community  debt  remaining  unpaid,  trustee  authorized  to  sell  under 
trust  deed  may  satisfy  indebtedness;  Rutherford  v.  Carr  (Tex.  Civ.), 

84  8.  W.  660,  under  statute  making  deed  made  with  intent  to  hinder 
creditors  "void,"  deed  is  voidable  only,  and  land  can  be  recovered  only 
in  action  instituted  for  that  purpose;  Maulding  v.  Coffin,  6  Tex.  Civ. 
420,  25  8.  W.  482,  equity  of  redemption  does  not  apply  to  sales  under 
mortgage  with  power  of  sale. 

Under  Statutory  Pleadings  in  Treq;>a8s  to  Try  Title,  evidence  that 
trustee,  under  deed  of  trust,  had  misapplied  funds  paid  on  note  se- 
cured, and  that  he  had  released  other  securities,  is  not  admissible. 

Approved  in  Southall  v.  Southall,  6  Tex.  Civ.  697,  26  S.  W.  151, 
refusing  to  consider  unassigned  errors. 

85  Tex.  206-212,  20  S.  W.  61,  MOOBE  ▼.  WACO. 

Every  Part  of  Written  Instrument  Should  be  Harmonized  and  given 
effect,  if  possible. 

Approved  in  Parker  v.  Stephens  (Tex.  Civ.),  39  S.  W.  166,  whole 
instrument  must  be  construed  together  to  determine  intention  of 
parties. 
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Every  Part  of  Deed  Need  not  be  Treated  as  of  Equal  Weiglit; 
habendum  may  be  entirely  rejected  if  repugnant  to  other  clauses. 

Approved  in  Weller  v.  Weller,  22  Tex.  Civ.  250,  54  S.  W.  654,  re- 
jecting habendum  clause,  where  repugnant  to  granting  clause. 

Where  Nature  of  Trust  is  not  Prescribed  in  Deed  it  is  what  is 
known  as  "simple  or  dry  trust,"  and  cestui  is  entitled  to  actual 
possession  or  enjoyment  with  right  of  disposal,  and  may  call  upon 
trustee  to  execute  conveyance. 

Approved  in  Brown  v.  Harris,  7  Tex.  Civ.  665,  27  S.  W.  46,  reaffirm- 
ing rule;  Lanius  v.  Fletcher,  100  Tex.  555,  101  S.  W.  1078,  testatrix 
directing  executor  to  manage  property  in  certain  fashion  imposes  an 
active,  not  a  simple  or  dry,  trust;  Matula  v.  Lane,  22  Tex.  Civ.  399,  55 
8.  W.  508,  arguendo.     See  note,  111  Am.  St.  Rep.  777. 

City  may  Hold  Property  Adversely  to  Owner,  and  ordinary  use  of 
street  should  be  regarded  as  such  possession;  but  city  must  show 
payment  of  taxes. 

Approved  in  La  Crosse  v.  Cameron,  80  Fed.  276,  where  possession 
consists  in  use  of  land  as  right  of  way,  an  easement,  and  not  the 
fee,  is  acquired. 

Distinguished  in  United  States  v.  Schwalby,  8  Tex.  Civ.  683,  29 
S.  W.  92,  and  also  on  rehearing,  29  S.  W.  93,  both  holding  that  exemp- 
tion from  taxation  does  not  preclude  owner  from  setting  up  five  years' 
limitation. 

85  Tex.  212-215,  20  S.  W.  63,  BETTEBTON  ▼.  ECHOLS. 

District  Court  may  Try  Bii^t  to  Property  where  sheriff's  return 
fixes  its  value  at  five  hundred  dollars  or  over. 

Reaffirmed  in  Wetzel  v.  Simon,  87  Tex.  412,  28  S.  W.  942. 

Where  Copy  of  Writ,  Under  Which  Property  was  Seized,  is  found 
among  papers  of  case,  it  will  be  presumed  that  sheriff  performed  whole 
duty  and  returned  affidavit  and  bond  with  true  copy. 

Reaffirmed  in  Deware  v.  Wichita  etc.  Elevator  Co.,  17  Tex.  Civ.  398, 
43  S.  W.  1048.  Approved  in  Watt  v.  Parlin  etc.  Co.,  44  Tex,  Civ.  441, 
98  S.  W.  429,  where  publication  of  citation  and  writ  of  sequestration 
were  directed  against  J.  M.  Peters,  it  was  void  as  against  M.  J. 
Peters,  which  his  transferee  could  plead  in  bar  to  recovery. 

Chattel  Mortgage,  Although  Duly  Registered,  is  not  admissible  in 
evidence  without  proof  of  its  execution. 

Approved  in  Becker  v.  Bowen  (Tex.  Civ.),  79  S.  W.  46,  following 
rule;  Peterson  v.  Martinez,  34  Tex.  Civ.  213,  78  S.  W.  401,  in  action 
to  foreclose  chattel  mortgage,  when  property,  with  notice  of  mortgage, 
is  in  possession  of  third  party,  it  is  error  to  make  him  party  defend- 
ant, unless  mortgage  is  executed;  Willis  v.  Thompson,  85  Tex.  306,  20 
S.  W.  156,  failure  of  clerk  to  make  proper  entries  in  recording  chattel 
mortgage  cannot  prejudice  rights  of  beneficiaries;  Baxter  v.  Howell, 
7  Tex.  Civ.  201,  26  S.  W.  454,  excluding  mortgage  where  execution  not 
proven;  Ames  Iron  Works  v.  Chinn,  15  Tex.  Civ.  92,  38  S.  W.  249, 
acknowledgment  is  unnecessary' to  registration  of  chattel  mortgage. 

85  Tex.  21&-220,  20  &  W.  116,  HflUSEL  ▼.  INTEBNATIONAIa 
BTTtLDINa  ETC.  ASSN. 

Where  Building  and  Loan  Association  Contract  is  usurious,  all  pay- 
ments made  on  account  of  interest  must  be  applied  to  principal. 

Approved  in  Houston  City  etc.  By.  v.  Jageman  (Tex.  Civ.),  23  S. 
W.  632,  holding  contract  for  less  than  twelve  per  cent  not  usuriouB. 
See  note,  35  L.  B.  A.  293. 
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Holder  of  Note  Given  for  Loan  Applied  to  Discharge  of  vendor'*) 
lien  is  subrogated  to  lien  to  extent  of  money  so  applied. 

Reaffirmed  in  Dixon  v.  National  Loan  etc.  Co.  (Tex.  Civ.),  40  S.  W. 
544;  Pioneer  Savings  Co.  v.  Pasckall,  12  Tex.  Civ.  615,  34  S.  W.  1002. 
See  note,  29  L.  R.  A.  129. 

County  Court's  Action  in  Setting  Aside  Homestead  does  not  devest 
it  of  authority  to  subsequently  charge  property  with  superior  lien. 

Approved  in  Tiboldi  v.  Palms,  97  Tex.  416,  79  S.  W.  23,  debtor  mak- 
ing no  effort  to  enforce  lien  in  administration  proceedings  cannot  do 
so  thereafter  against  land  set  apart  as  homestead;  Wade  v.  Freeso 
(Tex.  Civ.),  71  S.  W.  70,  where  land  of  decedent  subject  to  trust  deed 
was  erroneously  awarded  to  widow  by  county  court,  as  against  lien- 
holder,  latter  could  have  such  court  set  order  aside  where  administra- 
tion still  pending;  Fossett  v.  McMahan,  86  Tex.  654,  26  S.  W.  982,  24 
L.  R.  A.  504,  holding  order  setting  aside  property  subject  to  lien  as 
homestead  voidable. 

Hnsband  may  Create  Lien  on  Homestead  After  Wife's  Deatli,  where 
family  consists  of  minor  children. 

Approved  in  Thompson  v.  Robertson  (Tex.  Civ.),  56  S.  W.  580,  re- 
affirming rule;  Rice  v.  Scottish- American  Mtg.  Co.  (Tex.  Civ.),  30 
S.  W.  76,  sustaining  mortgage  by  husband  on  homestead,  where  not 
shown  that  he  resided  "v^ith  his  wife  nor  on  homestead.  See  notes, 
56  L.  R.  A.  51,  59,  72. 

Contracts  and  By-laws  of  BnUding  and  loan  associations,  when  taken 
together,  sufficient  to  show  usury. 

Approved  in  Middle  States  Loan  etc.  Co.  v.  Miller's  Admr.,  104 
Va.  470,  51  S.  E.  848,  usury  not  practiced  when  borrower  pays  six  per 
cent  interest  on  loans,  and  taxes  and  insurance  on  property. 

66  Tez.  220-224,  20  S.  W.  118,  INTERNATIONAL  BUILDING  ETC. 
ASSN.  V.  ABBOTT. 

By-laws  of  Building  and  Loan  Association  Control  construction  of 
contract,  and  may  negative  usury,  which  would  otherwise  exist. 

Approved  in  Sweeney  v.  El  Paso  etc.  Loan  Assn.  (Tex.  Civ.),  26 
S.  W.  291,  Cotton  States  Bldg.  Co.  v.  Jones,  94  Tex.  502,  62  S.  W. 
743,  2  Tex.  Ct.  Rep.  481,  both  reaffirming  rule;  Interstate  etc.  Loan 
Assn.  V.  Bryan,  21  Tex.  Civ.  565,  54  S.  W.  378,  holding  contract  for 
less  than  ten  per  cent  not  usurious;  International  etc.  Loan  Assn.  v. 
Biering  (Tex.  Civ.),  23  S.  W.  624,  626,  holding  contract  for  over 
twelve  per  cent  usurious;  Cooper  v.  Brazelton,  135  Fed.  480,  building 
contract,  which  is  intended  as  loan  at  ten  per  cent,  usurious;  Tilley 
V.  American  etc.  Loan  Assn.,  52  Fed.  622,  whether  contract  is  usurious 
depends  upon  amount  agreed  upon  in  good  faith  as  amount  of  interest 
on  loan  on  stock;  Kirlicks  v.  Interstate  etc.  Assn.,  113  Fed.  290,  sus- 
taining loan  contract  of  building  and  loan  association  valid  under  laws 
where  payable;  Sullivan  v.  Jackson  etc.  Loan  Assn.,  70  Miss.  104,  12 
So.  592,  arguendo.     See  note,  18  L.  R.  A.  133. 

Payments  by  Shareholder  In  BnUdlng  and  Loan  Association  accord- 
ing to  terms  of  subscription  to  stock  should  not  be  applied  as  interest 
on  loan. 

Reaffirmed  in  Price  v.  Kendall,  14  Tex.  Civ.  31,  36  S.  W.  812; 
Pioneer  etc.  Loan  Assn.  v.  Everheart,  18  Tex.  Civ.  196,  44  S.  W.  887; 
Blakeley  v.  El  Paso  etc.  Loan  Assn.  (Tex.  Civ.),  26  S.  W.  294.  Sr^e 
note,  29  L.  R.  A.  125. 

Miscellaneous. — Abbott  v.  International  etc.  Loan  Assn,  (Tex.  Civ.), 
23  8.  W.  632,  referring  to  result  of  former  appeal. 


85  Tex.  225-253      NOTES  ON  TEXAS  REPOBTS.  454 

85  Tex  226-228;  20  8.  W.  70,  DT7LANEY  v.  NOLAN  COtJNTT. 

Whatever  Damage  Is  Caused  to  Itand  by  Laying  Out  Boad  over 
it  belongs  to  persons  owning  land  at  time;  lessee  inclosing  after  order 
of  condemnation  cannot  recover  for  injury  to  inclosure,  or  for  im- 
provements rendered  necessary  to  use  of  land  and  occasioned  by  open- 
ing of  road. 

Approved  in  McNamara  v.  Denison  etc.  By.  (Tex.  Civ.),  45  S.  W. 
335,  Travis  Co.  v.  Trogdon,  88  Tex.  309,  31  S.  W.  360,  both  reaffirming 
rule;  Dil worth  v.  State,  36  Tex.  Cr.  192,  36  S.  W.  276,  holding  Penal 
Code  1895,  articles  973,  974,  regarding  fences  violative  of  Bill  of 
Rights;  Oiersa  v.  Dennison  etc.  By.  (Tex.  Civ.),  45  S.  W.  926,  holding 
railway  company  liable  for  value  of  land  taken  to  build  road  over. 
See  note,  81  Am.  St.  Rep.  181. 

Owner  is  Entitled  to  Value  of  Land  Taken  for  Pablic  Boad  regard- 
less of  value  of  land  not  so  taken. 

See  note,  9  L.  B.  A.  (n.  s.)  821. 

85  Tex.  228-2S6,  20  8.  W.  86,  HOEFLING  v.  BAN  ANTONIO. 

Power  to  License  Does  not  Imply  Power  to  taxi 

Beaffirmed  in  Ex  parte  Terrell,  40  Tex.  Cr.  30,  48  S.  W.  504.  See 
note,  50  L.  B.  A.  262. 

Occupation  Taxes  must  be  Equal  and  uniform. 

Approved  in  Owens  v.  State,  53  Tex.  Cr.  108,  126  Am.  St.  Bep.  772, 
112  S.  W.  1076,  Act  of  29th  Legislature,  page  207,  imposing  occupatioa 
tax  on  certain  persons,  is  unconstitutional;  Ex  parte  Woods,  52  Tex. 
Cr.  583,  124  Am.  St.  Bep.  1107,  108  8.  W.  1175,  16  L.  B.  A.  (n.  s.)  450, 
holding  void  Act  of  30th  Legislature,  page  212,  imposing  occupation  tax 
on  n  on  intoxicating  malt  liquor  dealers  in  local  option  territory  and 
excepting  therefrom  druggists.     See  note,  129  Am.  St.  Bep.  253. 

Municipality  can  Only  Levy  Occupation  Tax  on  subjects  taxed  by 
state. 

Approved  in  Brown  v.  City  of  Galveston,  97  Tex.  16,  75  8.  W.  496, 
tax  imposed  upon  keepers  of  vehicles  was  license,  and  not  occupation 
tax,  and  therefore  constitutional. 

85  Tex.  237-239,  20  S.  W.  52,  SIMON  V.  McDONALD. 
Mortgage  of  Stock  of  Ooods  to  Trustee  Witli  Power  to  Sell  "at 

once,  after  taking  invoice  thereof,  for  cash,  either  at  wholesale  or  re- 
tail, or  in  job  lots,  and  in  either  or  all  of  said  ways,"  so  as  to  realize 
thereon  as  speedily  as  is  consistent  with  all  interests,  is  valid. 

Approved  in  Willis  v.  Thompson,  85  Tex.  310,  20  S.  W.  158,  holding 
similar  mortgage  valid. 

85  Tex.  247-253,  20  S.  W.  44,  KENDBICK  ▼.  WHEELER. 

Where  Father  is  Unable  to  Support  CbUdren  from  his  own  means, 
and  they  have  estate,  court  will  allow  such  support  from  their  estate. 

Approved  in  Logan  v.  Gay,  99  Tex.  605,  90  S.  W.  862,  statute  pro- 
hibiting guardian  from  expending  for  maintenance  of  ward  more  than 
income  of  estate  without  order  of  court  does  not  apply  to  necessities 
supplied  before  guardianship;  Moore  v.  Moore  (Tex,  Civ.),  31  S.  W. 
534,  father  who  supports  child  has  no  claim  of  indemnity  against  lat- 
ter's  estate.     See  note,  57  L.  R.  A.  730. 

Where  Jurisdiction  of  Court  is  Livoked  to  Set  Aside  its  decree  and 
sale  thereunder,  court  may  require  return  of  purchase  money. 

Approved  in  Hampton  v.  Hampton,  9  Tex.  Civ.  503,  29  S.  W.  425, 
where  guardian  fraudulently  purchased  property,  court  may  set  aside 
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sale  upon  petition  hj  ward,  notwithstanding  his  remedy  against 
guardian;  Bouldin  v.  Miller  (Tex.  Civ.),  26  S.  W.  135,  sale  by  probate 
court  without  jurisdiction  cannot  be  set  aside  in  collateral  proceeding. 

Purchaser  at  Quardlaa's  Sale  Is  not  Bound  to  See  to  proper  applica- 
tion of  purchase  money. 

Approved  in  Driggs  v.  Grantham  (Tex.  Civ.),  41  8.  W.  411,  con- 
firming sale  where  proceeds  invested  in  other  property.  See  note,  69 
L.  B.  A.  45. 

95  Tez.  254-261,  34  Am.  St.  Bep.  796,  20  S.  W.  82,  HABBIS  v.  TEN- 
NET. 

Seller  of  Chattels  has  Lien  on  Them  for  Price  so  long  as  they  are 
in  bis  possession,  or  while  they  are  in  transit  to  buyer,  until  th^y 
have  reached  destination  and  are  in  consignee's  actual  or  constructive 
possession. 

Approved  in  Re  M.  Burke,  140  Fed.  972,  goods  unpaid  for,  though 
ready  for  delivery  to  consignee,  who  cannot  receive  them,  having  be- 
come bankrupt,  are  in  possession  of  consignor;  Orr  etc.  Shoe  Co.  v. 
Frankenthal,  4  Ind.  Ter.  376,  69  S.  W.  908,  when  goods  are  seized,  it 
vendor  notifies  levying  officer  of  his  rights,  such  officer  becomes  liable 
to  vendor  for  his  injuries.  See  notes,  54  Am.  St.  Bep.  117;  57  Am.  St. 
Bep.  926;  76  Am.  St.  Bep.  436;  88  Am.  St.  Bep.  383. 

Seller  may,  but  Is  not  Compelled  to  intervene  in  attachment  suit  in 
order  to  maintain  right  of  stoppage  in  transitu  where  goods  are  at- 
tached en  route. 

Approved  in  Polk  v.  King,  19  Tex.  Civ.  668,  48  S.  W.  602,  landlord 
may,  for  purpose  of  preserving  lien  and  having  question  of  priority 
determined,  intervene  foreclosure  of  chattel  mortgage  on  property  cov- 
ered by  lien.     See  note,  123  Am.  St.  Bep.  310. 
Attachment  by  Sheriff  Against  Consignee,  While  Goods  are  at  depot 
t  before  they  have  reached  consignee's  storehouse,  cannot  defeat  con- 

I  signer's  right  of  stoppage  in  transitu. 

I  Approved  in  Bayonne  Knife  Co.  v.  Umbenhauer,  107  Ala.  498,  54 

tAm.  St.  Bep.  116,  18  So.  176,  reaffirming  rule;  Lewis  v.  Sharvey,  53 
Minn.  471,  59  N.  W.  1097,  delivery  of  goods  cannot  be  made  in  freight 
;  yard  of  railroad  so  as  to  preclude  stoppage  in  transitu. 

85  Tez.  261-264,  34  Am.  St.  Bexi.  805,  20  8.  W.  56,  WESTEBN  UNION 
TEL.  CO.  V.  WISDOM. 

Both  Sender  and  Sendee  of  Telegram  have  Bight  to  Bely  upon  pre- 
sumption that  telegraph  company  will  send  and  deliver  telegram  with 
reasonable  dispatch,  and  sender  is  not  guilty  of  contributory,  negli- 
gence in  not  taking  other  means  of  communication. 

Distinguished  in  Southwestern  etc.  Tel.  Co.  v.  Gotcher,  93  Tex.  117, 
53  S.  W.  687,  where  telephone  company  agreed  to  bring  party  to  tele- 
phone instead  of  deliver  message. 

85  Tez.  264-267,  34  Am.  St  Bep.  808,  20  8.  W.  60,  FBEIBEBG  ▼. 
WAIiZEN. 

Land  Leased  and  Beslded  upon  by  Lessee  With  Intent  to  purchase 
as  homestead  with  proceeds  of  sale  of  former  homestead,  becomps 
homestead  as  soon  as  purchase  is  made  and  before  intervening  judg- 
ment lien  can  attach. 

Reaffirmed  in  Wallis  v.  Wendler,  27  Tex.  Civ.  237,  65  S.  W.  44,  45, 
3  Tex.  Ct.  Bep.  278,  279.    See  notes,  34  Am.  St.  Rep.  497;  34  Am.  St. 
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Bep.  503;  36  Am.  St.  Rep.  245;  45  Am.  St.  Rep.  238;  52  Am.  St.  Rep. 
653;  72  Am.  St.  Rep.  24;  114  Am.  St.  Rep.  742,  565;  129  Am.  St.  Rep. 
560. 

85  Tex.  267-269,  20  8.  W.  69,  GULF  ETC.  BY.  ▼.  KEBFOOT. 

Where  Gommissionen  to  Assess  Damages  for  Bight  of  Way  through 
two  tracts  assess  in  aggregate,  owner's  objection  that  aggregate  dam- 
ages would  not  cover  damages  to  single  tract  is  sufficient  to  justify 
amendment,  separating  and   enlarg^ing  damages. 

Approved  in  Crary  v.  Port  Arthur  etc.  Co.   (Tex.  Civ.),  45  8.  W. 

843,  an  appeal  will  lie  from  judgment  of  county  court  fixing  amount 
to  be  paid  owner  of  land  in  dispute. 

Miscellaneous. — Cited  in  Nalle  v.  City  of  Austin,  23  Tex.  Civ.  599, 
56  S.  W.  956,  upholding  legislative  power  to  confer  on  county  courts 
jurisdiction  over  appeals  from  city  board  of  equalization. 

85  Tez.  270-278,  20  S.  W.  120,  SCHLEIGHEB  ▼.  GATLIN. 

To  be  Adverse,  Holding  most  be  Against  Claims  of  all  other  per- 
sons; possession  in  belief  that  land  is  vacant,  and  with  intent  to  pur- 
chase from  state,  is  not  adverse. 

Approved  in  Holland  v.  Nance,  102  Tex.  183,  114  S.  W.  347,  Norton 
V.  Collins,  1  Tex.  Civ.  276,  20  S.  W.  1115,  Converse  v.  Ringer,  6  Tex. 
Civ.  56,  24  S.  W.  707,  Cartwright  v.  Pipes,  9  Tex.  Civ.  311,  29  S.  W. 
691,  Blum  Land  Co.  v.  Rogers,  11  Tex.  Civ.  185,  32  S.  W.  713,  an.l 
Beal  V.  Hite,  35  Or.  178,  57  Pac.  323,  all  reaffirming  rule;  Bowers  v 
Ledgerwobd,  25  Wash.  17,  64  Pac.  937,  one  may  acquire  land  adversely, 
though  original  inclosure  was  made  mistakenly  as  to  true  boundary; 
Newton  v.  Alexander  (Tex.  Civ.),  44  S.  W.  417,  party  settling  upon 
land,  thinking  it  vacant,  can  only  hold  value  of  improvements.  See 
note,  15  L.  R.  A.  (n.  s.)  1179,  1191,  1194,  1209. 

Overruled  in  Longley  v.  Warren,  11  Tex.  Civ.  269,  270,  33  S.  W.  304, 
one  settling  on  land,  erroneously  thought  to  be  vacant  can  interpose 
ten  year  limitation  as  against  prior  claim,  where  land  never  patented. 

Limited  in  Price  v.  Eardley,  34  Tex..Civ.  61,  62,  63,  66,  77  S.  W.  416, 
417,  418,  419,  one  settling  on  land  under  homestead  donation  statute 
believing  it  to  be  vacant  public  domain  may  interpose  ten  years  of 
such  occupancy  as  bar  to  suit  of  prior  locator  who  has  not  obtained 
patent. 

Substantial  Oompliance  With  Statute  as  to  Form  of  acknowledg- 
ment is  sufficient,  e.  g.,  ''Personally  appeared  B.,  tax  collector  of  said 
county,  to  me  well  known,  and  acknowledged,"  etc. 

Approved  in  First  Nat.  Bank  v.  Hicks,  24  Tex.  Civ.  272,  59  S.  W. 

844,  1  Tex.  Ct.  Rep.  713,  reaffirming  rule;  Chambliss  v.  Simmons,  163 
Fed.  421,  corporate  deed  duly  signed  and  acknowledged  by  two  di- 
rectors with  full  authority,  is  effective,  and,  when  recorded,  is  suffi- 
cient for  proof  under  five  year  statute  of  limitation;  City  of  El  Paso 
v.  Fort  Dearborn  Nat.  Bank,  96  Tex.  501,  74  S.  W.  23,  administrator's 
deed,  to  be  prima  facie  evidence,  must  contain  recital  of  decree  ot 
confirmation,  but  not  void  because  of  lack  ef  such  recital;  Zimpleman 
V.  Stamps,  21  Tex.  Civ.  131,  51  S.  W.  342,  holding  certificate  to 
acknowledgment  valid  where  parties  described  in  official  character. 

Tax  Deed  not  Void  on  Face  is  Admissible  to  Support  Plea  of  Hve 
years'  limitation,  as  well  as  of  bona  fide  improvementS|  without  proof 
of  levy  and  statutory  prerequisites  to  sale. 
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Approved  in  Gillaspie  v.  Murray,  27  Tex.  Civ.  581,  66  S.  W.  253, 
and  Villareal  v.  McLaughlin  (Tex.  Civ.),  62  S.  W.  99,  2  Tex.  Ct.  Rep. 
95,  both  reaffirming  rule;  Harris  v.  Bryson,  34  Tex.  Civ.  534,  80  S. 
W.  107,  deed  to  land  from  firm  is  sufficient  to  support  five  years* 
statute  of  limitations;  Matthews  v.  Blake,  16  Wyo.  125,  92  Pac.  244, 
tax  deed  void  because  unacknowledged  gives  no  color  of  title,  and 
ineflfective  to  start  six  year  statute  of  limitations;  Netzorg  v.  Geren, 
26  Tex.  Civ.  123,  62  S.  W.  791,  2  Tex.  Ct.  Rep.  479,  and  Smith  v. 
Kenney  (Tex.  Civ.),  54  S.  W.  802,  party  holding  under  void  tax  deed 
cannot  hold  improvements,  unless  placed  on  land  in  good  faith. 

Deed  Showing  on  Its  Face  That  Sale  for  Taxes  was  o'f  several 
tracts  of  land  in  gross  is  void. 

Approved  in  Besson  v.  Richards,  24  Tex.  Civ.  68,  58  S.  W.  614, 
Allen  v.  Courtney,  24  Tex.  Civ.  89,  58  8.  W.  201,  both  reaffirming 
rule;  Dallas  etc.  Trust  Co.  v.  Oak  Cliflf,  8  Tex.  Civ.  221,  27  S.  W. 
1040,  holding  assessment  of  several  lots  together  valid  where  made 
in  accordance  with  inventory  furnished  by  taxpayer;  Kerr  v.  Corsi- 
eana  (Tex.  Civ.),  35  S.  W.  697,  street  assessment  in  which  several 
lots  were  taxed  en  masse  is  void;  Crumbley  v.  Busse,  11  Tex.  Civ. 
323,  32  S.  W.  441,  tax  deed,  void  upon  its  face,  cannot  support  limi- 
tation. 

Void  Instnunent  cannot  Oonstltute  Oolor  of  Title  under  statute  of 
three  years'  limitation. 

Approved  in  Willie  v.  Ellis,  22  Tex.  Civ.  467,  468,  54  S.  W.  925, 
deed  from  stranger  to  title  duly  registered  is  sufficient  memorandum 
of  title  under  ten  years'  limitation  to  entitle  possessor  to  recover. 

85  Tez.  279-286,  20  S.  W.  133,  TEXAS  ETC.  BY.  ▼.  BLOOM. 

Petition  for  Bemoyal  to  Federal  Oourt  Should  be  Presented  to  state 
court  as  such,  and  not  to  clerk  or  judge  during  vacation,  and  such 
court  given  opportunity  to  act. 

Approved  in  dissenting  opinion  in  North  American  etc.  Co.  v. 
Colonial  etc.  Mortgage  Co.,  3  S.  D.  608,  54  N.  W.  666,  majority  hold- 
ing filing  of  application  and  bond  ipso  facto  arrests  authority  of  state 
court  for  further  action. 

Filing  of  Application  for  Bemoval  of  Cause  With  Bond  before  time 
for  answer  is  compliance  with  federal  statute,  although  not  brought 
to  attention  of  court  until  after  answer. 

Approved  in  North  American  etc.  Trust  Co.  v.  Colonial  etc.  Mort- 
gage Co.,  3  S.  D.  597,  598,  54  N.  W.  662,  reaffirming  rule;  Walker  v. 
Howard,  10  Tex.  Civ.  611,  30  S.  W.  1096,  filing  application  and  bond 
for  removal  to  federal  court  gives  it  immediate  jurisdiction;  Bichards 
V.  Modem  Woodmen,  14  S.  D.  442,  85  N.  W.  1000,  nonresident  defend- 
ant by  filing  petition  and  bond  for  removal  of  cause  to  federal  court 
before  return  day,  devests  state  court  of  jurisdiction. 

Beceiyer  la  not  Personally  Liable  for  Torts  of  his  employees. 
See  note,  63  L.  B.  A.  229. 

85  Tez.  289-293,  20  &  W.  80,  McOOWN  ▼.  INTEBNATIONAL  ETC. 


Under  Article  2899,  Beylsed  Statutes,  Becovery  for  *1>amages  on 
account  of  injuries  causing  death  of  any  person"  is  limited  to  actual 
damages;  accordingly,  damages  for  mental  suffering  and  loss  of 
ftociety  are  excluded. 


A    i 
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Approved  in  St.  Louis  etc.  Ry.  v.  Bishop,  14  Tex.  Civ.  509,  37 
S.  W.  766,  International  etc.  Ry.  v.  De  Bajligethy,  9  Tex.  Civ.  Ill, 
28  S.  W.  830,  both  refusing  damages  for  death  of  father,  where  actual 
damage  not  proven;  Houston  etc.  By.  Co.  y.  Bowen,  36  Tex.  Civ. 
166,  81  S.  W.  81,  mutilation  of  body  done  with  intent  to  conceal 
crime  not  separate  cause  of  action;  Gulf  etc.  Ry.  v.  Delaney,  22  Tex. 
Civ.  429,  55  S.  W.  540,  giving  damages  to  daughter  of  deceased, 
where  shown  that  he  supported  her;  Haug  v.  Great  Northern  Ry.,  8 
N.  D.  33,  73  Am.  St.  Rep.  739,  77  N.  W.  102,  42  L.  R.  A.  664,  specific 
allegations  of  damages  unnecessary  where  shown  that  deceased  left 
widow  and  several  small  children;  Galveston  etc.  Ry.  v.  Worthy 
(Tex.  Civ.),  27  S.  W.  428,  giving  damages  for  death  of  husband, 
where  damage  proven.     See  note,  59  Am.  St.  Rep.  599. 

Where  There  is  Teetimony,  Although  Meager,  Tending  to  Support 
material  issue,  it  should  be  submitted  to  jury. 

Approved  in  Citizens'  Ry.  Co.  v.  Griffin,  49  Tex.  Civ.  573,  109  S. 
W.  1001,  following  rule. 

85  Tex.  294-300,  20  S.  W.  124,  SWETMAN  ▼.  SANDEKS. 

One  Who  is  not  Actual  Settler  upon  Land  cannot  Claim  benefit  of 
act  of  1875  for  benefit  of  actual  occupants. 

Reaffirmed  in  Brinkley  ▼.  Smith,  12  Tex.  Civ.  644,  645,  35  S.  W. 
49,  50. 

One  Making  Improvements  on  Land  to  which  he  has  no  right, 
and  title  to  which  is  in  state, '  cannot  require  state  to  make  com- 
pensation therefor  in  absence  of  statute. 

Reaffirmed  in  Finks  v.  Cox  (Tex.  Civ.),  30  S.  W.  513.  Approved 
in  Fellers  v.  McFatter,  46  Tex.  Civ.  339,  101  S.  W.  1067,  denying 
recovery  for  improvements  made  after  application  to  purchase  was 
rejected.    See  note,  70  L.  R.  A.  809. 

Where  Land  is  Public  Domain,  Purchase  of  Same  from  occupant 
holding  no  title  may  be  repudiated  and  land  secured  under  law. 

Approved  in  Williams  v.  Finley,  99  Tex.  473,  90  S.  W.  1090,  vendor 
cannot  assert  lien  where  title  he  conveys  fails,  and  vendee  is  required 
to  purchase  paramount  title  from  another.  See  note,  81  Am.  St.  Rep. 
180. 

85  Tex.  301-311,  20  S.  W.  166,  WILLIS  ▼.  THOMPSON. 

Deed  of  Trust  Goyering  Realty  and  Personalty,  filed  for  record 
as  for  real  estate,  copy  being  deposited  with  county  clerk  for  entry 
as  chattel  mortgage,  is  efifective  from  date  of  fixing,  notwithstanding 
clerk's  failure  to  make  entries. 

Approved  in  Smelser  v.  Baker,  6  Tex.  Civ.  752,  26  8.  W.  905, 
unrecorded  mortgage  is  void  as  to  creditors. 

One  not  Having  Possession  or  Bight  of  Possession  of  property  at 
time  of  levy  cannot  take  advantage  of  statutory  remedy  of  trial 
of  right  of  property  to  determine  priority  of  liens. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Mayo,  8  Tex.  Civ.  168, 
27  S.  W.  782,  White  v.  Sterzing,  11  Tex.  Civ.  555,  32  8'.  W.  909, 
Linz  V.  Atchison,  14  Tex.  Civ.  654,  38  S.  W.  641,  and  Martin-Brown 
Shoe  Co.  V.  Henderson,  9  Tex.  Civ.  136,  28  S.  W.  698,  party  in 
possession  may  recover;  Groesbeck  v.  Evans,  40  Tex.  Civ.  217,  83 
S.  W.  431,  where  claimant  on  trial  of  right  of  property  fails  to 
show  valid  transfer^  he  may  yet  recover  on  showing  valid  lien« 
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Claimant,  Under  Statute  for  Trial  of  Bight  to  Property,  need  not 
swear  that  he  is  owner  or  was  in  actual  possession,  bat  he  mast  show 
good  faith  and  establish  right  to  property. 

Approved  in  Casentini  v.  Ullman,  21  Tex.  Civ.  583,  54  S.  W.  420, 
Buekner  v.  Lancaster  (Tex.  Civ.),  40  S.  W.  631,  and  Stansel  v. 
Roundtree,  40  Fla.  432,  25  So.  279,  all  reaffirming  rule;  Sutton  v. 
Gregory  (Tex.  Civ.),  45  S.  W.  933,  claiming  in  affidavit  that  affiant 
is  owner  of  property  does  not  prevent  his  showing  he  is  trustee. 

Where  Debtor  has  Oonyeyed  Property  by  Mortgage  to  trustee  to 
be  sold  for  creditors,  attaching  creditor  may  reach  mortgagor's  in- 
terest by  notice  to  persons  in  possession. 

Approved  in  Lipscomb  v.  Sanders  (Tex.  Civ.),  60  S.  W.  1003, 
1  Tex.  Ct,  Rep.  557,  Pittman  v.  Rotan  Grocery  Co.,  15  Tex.  Civ. 
679,  39  S.  W.  1110,  both  reaffirming  rule;  Williams  v.  Bailey  (Tex. 
Civ.),  29  S.  W.  835,  where  goods  attached,  sold  and  money  deposited 
in  court  by  order  of  court,  intervener  cannot  obtain  judgment  against 
plaintiff  for  value  of  goods. 

Conyeyance  to  Trustee  for  Benefit  of  Preferred  Creditors  instruct- 
ing trustee  to  "proceed  at  on<>e  to  sell  the  same  at  either  public  or 
private  sale,  which  may  be  continued  from  day  to  day  until  all  of 
said  property  is  sold  for  cash,"  does  not  prescribe  invalid  mode  of 
sale. 

Approved  in  Alliance  Milling  Co.  v.  Eaton,  86  Tex.  410,  25  S.  W. 
617,  24  L.  R.  A.  369,  holding  similar  instrument  to  be  a  mortgage  in- 
stead of  assignment;  Batchelor  v.  Sanger,  15  Tex.  Civ.  113,  114,  38 
S.  W.  360,  361,  sustaining  mortgage  by  one  partner  of  his  interest 
in  partnership  to  secure  his  creditors  with  consent  of  other  partners; 
Johnston  v.  Standard  Shoe  Co.,  5  Tex.  Civ.  401,  24  S.  W.  582,  in- 
dividual member  of  partnership  cannot  execute  mortgage  upon  part- 
nership assets  to  secure  his  separate  debts,  without  firm's  consent; 
Thayer  v.  Humphrey,  91  Wis.  290,  51  Am.  St.  Bep.  899,  64  N.  W. 
1011,  30  L.  B.  A.  549,  bona  fide  sale  by  one  partner  of  his  interest 
in  partnership  converts  it  into  individual   property  of  purchaser. 

85  Tex.  312-316,  20  8.  W.  68,  HABBIS  y.  WELLS. 

Act  of  January  20,  1840,  Providing  That  in  Case  of  Illegal  Sale 
of  wife's  lands  no  limitation  shall  run  during  coverture,  nor  against 
minor  children  if  mother  dies  during  coverture,  until  such  children 
arrive  at  majority,  is  no  longer  in  force. 

Approved  in  Vodrie  v.  Tynan  (Tex.  Civ.),  57  S.  W.  681,  creditor's 
suit  to  set  aside  sale  as  fraudulent  is  barred  by  five  year  statute. 

Deed  may  be  Color  of  Title  to  Support  Limitations  though  grantor 
had  no  title. 

See  note,  88  Am.  St.  Bep.  716. 

85  Tex.  31&-320,  20  8.  W.  140,  £L  PASO  y.  MUNDY. 

City  has  Only  Such  Power  to  Grade  and  Improve  Streets  as  is 
given  in  charter,  and,  in  absence  of  express  authority,  cannot  acquire 
lien  on  abutting  property  for  cost  of  improvements. 

Approved  in  Dallas  v.  Ellison,  10  Tex.  Civ.  42,  30  S.  W.  1134, 
tax  levy  to  apply  funds  to  different  purpose  than  that  allowed  by 
charter,  held  invalid. 

Municipality's  Power  to  Improye  Streets  and  Levy  Tax  therefor 
should  be  strictly  construed,  and  as  strictly  pursued  by  taxing  author- 
ities. 
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Approved  in  Dallas  v.  Ellison,  10  Tex.  Civ.  37,  30  S.  W.  1132, 
reaffirming  rule;  Alford  v.  Dallas  (Tex.  Civ.),  35  S.  W.  818,  Ardrey 
V.  Dallas,  13  Tex.  Civ.  451,  35  S.  W.  731,  both  holding  assessment 
void  where  requirements  of  charter  not  complied  with. 

85  Tex.  329-332,  23  8.  W.  890,  TBEZEVANT  y.  BAINS. 

Facts  Held  to  Show  Undue  Influence  in  Procniing  Will  sufficiently 
to  warrant  setting  aside  verdict  sustaining  it. 

Approved  in  Campbell  v.  Barrera  (Tex.  Civ.),  32  S.  W.  725,  undue 
influence  may  be  proven  by  circumstantial  evidence. 

Miscellaneous.— Trezevant  v.  Bains  (Tex.  Civ.),  25  S.  W.  1092, 
referring  historically  to  former  appeal. 

85  Tez.  332-335,  34  Am.  St.  Bep.  811,  20  S.  W.  142,  BOTHSCHILD 
y.  DAUaHEB. 

Party  to  Deed  is  Incompetent  to  Take  Acknowledgment  of  grantor; 
so  held  where  officer  taking  acknowledgment  was  trustee  who  subse- 
quently refused  to  act. 

Approved  in  Silcock  v.  Baker,  25  Tex.  Civ.  509,  61  S.  W.  940, 
acknowledgment  of  married  woman's  deed  to  her  separate  estate 
taken  by  her  husband  is  void;  Miles  v.  Kelley,  16  Tex.  Civ.  153, 
40  S.  W.  602,  wife's  acknowledgment  of  contract  with  building  asso- 
ciation for  mechanic's  lien  on  homestead,  taken  before  notary  who  was 
secretary  and  principal  stockholder  of  association  and  had  commis- 
sion interest  in  contract,  is  void;  Baxter  v.  Howell,  7  Tex.  Civ.  201, 
26  S.  W.  454,  deed  and  acknowledgment  alone  are  insufficient  to  prove 
execution;  Bexar  Building  etc.  Assn.  v.  Heady,  21  Tex.  €iv.  156,  57 
S.  W.  583,  acknowledgment  of  contract  creating  lien  in  favor  of  cor- 
poration taken  before  stockholder,  held  invalid;  Greenwood  v.  Fon- 
taine (Tex.  Civ.),  34  S.  W.  828,  party  to  instrument  is  incompetent 
to  prove  it  for  registration;  Bexar  etc.  Loan  Assn.  v.  Heady  (Tex. 
Civ.),  57  Tex.  583,  where  disqualification  of  notary  is  not  result  of 
constitutional  provision,  his  act  is  valid.  See  notes,  56  Am.  St.  Bep. 
800;  108  Am.  St.  Bep.  548;  133  L.  E.  A.  334,  337. 

85  Tez.  335-348,  19  S.  W.  162,  HILL  y.  MOOBE. 

Equity  will  Follow  Law  During  Suspension  of  Statute  of  limita- 
tions, because  of  coverture,  and  will  not,  in  absence  of  equitable 
reason,  hold  party  guilty  of  laches  because  of  failure  to  file  bill  dur- 
ing such  period. 

Approved  in  New  York  etc.  Land  Co.  v,  Hyland,  8  Tex.  Civ.  610, 
28  S.  W.  213,  under  present  statute  of  limitations,  stale  demand  has 
no  application;  Culmell  v.  Borroum,  13  Tex.  Civ.  462,  35  S.  W.  944, 
coverture  is  good  anewer  to  plea  of  stale  demand;  Bobinson  v.  Kamp- 
mann,  5  Tex.  Civ.  610,  24  S.  W.  531,  Cole  v.  Grigsby  (Tex.  Civ.), 
35  S.  W.  684,  and  Bobinson  v.  Thompson  (Tex.  Civ.),  52  S.  W.  119, 
all  holding  infancy  good  answer  to  plea  of  stale  demand. 

Headrlght  Certificate,  Issued  in  1838,  Shows  on  Its  Face  that  it 
could  only  be  granted  by  reason  of  existence  of  family  of  which 
grantee  was  head. 

Approved  in  Byrn  v.  Kleas,  15  Tex.  Civ.  210,  39  S.  W.  982,  holding 
party  not  entitled  to  land  without  proof  of  marriage. 

Headlight  Certiflcate  for  League  and  Labor  of  Land  charges  pur- 
chaser with  notice  that  persons  other  than  original  grantee. must  have 
interest  in  it;  that  it  could  not  have  legally  issued  without  his  rela- 
tion to  another. 
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Approved  in  Taylor  v.  Taylor  (Tex.  Civ.),  26  S.  W.  891,  Ferguson 
V.  Kentucky  Land  etc.  Co.  (Tex.  Civ.),  25  S.  W.  1076,  Cole  v.  Grigsby 
(Tex.  Civ.),  35  S.  W.  685,  and  Hensel  v.  Kegans,  8  Tex.  Civ.  588, 
587,  28  S.  W.  706,  707,  all  reaffirming  rule;  West  v.  Houston  Oil  Co., 
46  Tex.  Civ.  108,  102  S.  W.  929,  when  description  in  deed  is  sufficient 
to  identify  land,  record  of  such  deed  is  constructive  notice  to  subse- 
quent purchasers;  Hall  v.  Gwynne,  4  Tex.  Civ.  Ill,  23  S.  W.  290,  pur- 
chaser from  husband  after  wife's  death  held  not  chargeable  with 
notice  of  children  by  first  wife  where  first  marriage  unknown;  Pendle- 
ton V.  Shaw,  18  Tex.  Civ.  455,  44  S.  W.  1010,  land  granted  to  heirs 
of  deceased  becomes  assets  in  administrator's  hands;  Johnson  v.  Dyer, 
19  Tex.  Civ.  611,  47  S.  W.  731,  showing  facts  constituting  sufficient 
diligence  to  relieve  lands  of  lien. 

Where  Orantee  Under  League  and  Labor  Certificate  sold  part 
interest,  after  wife's  death,  to  another  wh-o  .located,  and  after  patent 
issued  bought  remainder,  rights  of  purchaser  and  wife's  heirs  will  be 
adjusted  according  to  disposition  of  unlocated  balance  certificate. 

Reaffirmed  in  New  York  etc.  Land  Co.  y.  Hyland,  8  Tex.  Civ.  609, 
28  S.  W.  208. 

85  Tez.  348-357,  19  S.  W.  264,  STANLEY  y.  SGHWALBY. 

City  Which  Deeded  to  United  States  cannot  be  Said  to  have  been 
bona  fide  purchaser  under  quitclaim  deed  from  widow  claiming  under 
deceased  husband,  where  informed  by  widow  of  unrecorded  deed  from 
husband  to  third  person. 

Approved  in  United  States  v.  Schwalby,  87  Tex.  604,  30  S.  W.  436, 
in  same  case  on  subsequent  appeal.    See  note,  29  L.  R.  A.  35. 

While  United  States  cannot  be  Sued,  Except  as  Prescribed  by  Con- 
gress, officers  and  agents  holding  land  in  official  character  may  be  sued 
therefor  in  court  of  competent  jurisdiction. 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  270,  16  Sup.  Ct.  Rep. 
761,40  L.  966,  in  same  case  on  subsequent  appeal;  Wheatley  v.  Patten, 
10  Tex.  Civ.  83,  31  S.  W.  62,  sustaining  suit  against  officer  holding  land 
in  official  capacity.  See  notes,  108  Am.  St.  Rep.  839;  15  L.  R.  A. 
(n.  8.)  1121. 

Limitations  Do  not  Bnn  Against  State  Unless  Statute  expressly  so 
provides. 

Approved  in  Delta  County  v.  Blackburn,  100  Tex.  58,  93  S.  W.  422, 
limitations  do  not  run  against  action  by  county  to  recover  price  of 
school  lands;  McRae  v.  Auditor  General,  146  Mich.  595,  109  N.  W. 
1123,  claim  against  state  subject  to  same  statute  of  limitation  that 
claim  against  private  individual  would  be;  County  of  San  Luis  Obispo 
V.  Gage,  139  Cal.  404,  73  Pac.  176,  claim  by  county  against  state  for 
support  of  orphans  one  on  contract,  and  hence  begins  to  run  from  time 
when  same  accrues. 

Limitations  Do  not  Bnn  in  Favor  of  Ooyemment  against  owner  of 
land  occupied  by  United  States. 

Approved  in  City  of  El  Paso  v.  Ft.  Dearborn  Nat.  Bank  (Tex.  Civ.), 
71  S.  W.  801,  applying  rule  in  action  against  grantee  of  United  States 
to  which  government  is  not  party. 

Distinguished  in  City  of  El  Paso  v.  Fort  Dearborn  Nat.  Bank,  96 
Tex.  500,  74  S.  W.  22,  limitations  run  in  favor  of  possession  of  land 
by  government,  and  its  grantees,  may  raise  that  defense. 

Miscellaneous. — Cited  in  United  States  v.  Schwalby,  8  Tex.  Civ. 
682,  29  S.  W.  91,  on  subsequent  appeal. 
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85  Tex.  857-385,  20  8.  W.  143,  VON  BOSENBEBG  ▼.  fiAYNE& 

Willie,  as  a  General  Rule,  Copies  of  Copies  are  Inadmissible  in 
evidence,  in  view  of  more  than  century's  possession  and  continuous 
assertion  of  title  under  claim  of  right,  such  as  originals  of  copies 
would  evidence,  admission  is  held  not  error. 

Approved  in  Texas  etc.  Ry.  v.  XJribe,  85  Tex.  388,  20  S.  W.  153, 
reaffirming  rule;  State  v.  Ortiz,  99  Tex.  487,  90  S.  W.  1087,  absence 
of  contemporaneous  documents  evidencing  Spanish  grant  explained 
hy  reasonable  probability  of  their  loss  or  destruction;  State  v.  Bruni, 
37  Tex.  Civ.  4,  14,  83  8.  W.  209,  215,  where  defendant  claimed  under 
Spanish  grant  over  century  old,  evidence  warranted  presumption 
that  grant  had  been  made  by  that  government;  Willis  v.  Moore 
(Tex.  Civ.),  33  S.  W.  693,  copy  of  foreign  judgment  merely  certified 
by  officer  of  court  is  inadmissible. 

Collection  of  Documents,  Made  by  J.  L.  Haynes,  containing  pro- 
ceedings relating  to  founding  of  Lando  and  Guerrero,  fixing  juris- 
diction and  granting  lands,  filed  in  land  office,  are  archives  of  that 
office,  and  copies  are  admissible  in  evidence. 

Distinguished  in  Texas-Mexican  Ry.  v.  Uribe,  85  Tex.  389,  20  S. 
W.   154,  where   evidence   found   in  archives  of  city  not   introduced. 

85  Tex.  386-391,  20  8.  W.  153,  TEXAS  ETC.  BY.  y.  UBIBE. 

Wrong  Conclusion  of  Trial  Court  is  not  Prejudicial  if  court,  by 
different  process,  should  have  rendered  same  judgment. 

Approved  in  Turner  v.  Ft.  Worth  etc.  Ry.  (Tex.  Civ.),  30  S.  W. 
254,  error  in  charge  is  immaterial  where  verdict  is  supported  by 
evidence;  Croley  v.  St.  Louis  etc.  Ry.  (Tex.  Civ.),  56  S.  W.  616, 
question  of  necessity  of  evidencing  right  of  way  of  railroad  cannot 
be  considered  by  court  where  determined  by  legislature. 

After  Lapse  of  Century,  Claim  That  Officer  who  extended  Spanish 
grant  acted  without  proper  authority  of  no  value,  as  testimonio  of 
such  acts  prove  themselves. 

Approved  in  State  v.  Ortiz,  99  Tex.  487,  90  S.  W.  1087,  absence 
of  contemporaneous  documents  evidencing  Spanish  grants  explained 
by  reasonable  probability  of  their  loss  or  destruction;  State  v.  Bruni, 
37  Tex.  Civ.  13,  14,  83  S.  W.  214,  215,  where  defendant  claimed  under 
Spanish  grant  over  century  old,  evidence  warranted  presumption  that 
grant  had  been  made  by  that  government. 

Presumption  of  Grant  Arising  from  Possession  is  one  of  fact  and 
not  of  law. 

Approved  in  Carlisle  v.  Gibbs,  44  Tox.  Civ.  198,  98  S.  W.  194,  apply- 
ing rule  submitting  question  whether  grant  will  be  presumed  from 
circumstances. 

Miscellaneous. — Cited  in  Rountree .  v.  Haynes  (Tex.  Civ.),  73  S. 
W.  436,  to  point  that  disputes  as  to  boundaries  may  be  determined  in 
trespass  to  try  title. 

85  Tex.  391-395,  20  S.  W.  81,  MILLS  COUNTY  ▼.  BBOWN  COUNTY. 

Act  of  March  15,  1887,  Creating  Mills  County,  Measures  Liability 
of  that  county  by  territory  taken  from  other  counties,  and  not  by 
taxable  value  of  such  territory  as  is  required  by  constitution. 

Approved  in  Mills  County  v.  Brown  County,  10  Tex.  Civ.  361,  30  S. 
W.  477,  and  Mills  Co.  v.  Brown  Co.,  87  Tex.  484,  29  S.  W.  651,  both 
reaffirming  rule;  Presidio  Co.  v.  Jeff  Davis  Co.,  13  Tex.  Civ.  117, 
35   S.   W.   178,   construing  article   9,   section  3,  of   the   constitution; 
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Mills  Co.  ▼.  Lampasas  Co.  (Tex.),  20  S.  W.  82,  decided  upon  decision 
in  cited  case;  Shoshone  County  v.  Profitt,  11  Idaho,  773,  84  Pac.  714, 
new  county  liable  for  its  ratable  proportion  of  indebtedness  existin^^ 
against  mother  county  at  time  of  segregation. 

85  Tex.  405-109,  21  &  W.  539,  MI8S0XTBI  ETC.  BY.  ▼.  TBINIT7 
COUNTY  ETC.  CO. 

Under  Act  of  April  13,  1892,  Error  Does  not  Ue  to  Oourt  of  civil 
appeals  in  action  of  debt  where  amount  involved  was  within  juris- 
diction of  county  court,  although  brought  in  district  court  having 
concurrent  jurisdiction. 

Beaffirmed  in  Jackson  v.  Cable  (Tex.  Civ.);  27  S.  W.  204. 

85  Tex.  409-412,  22  S.  W.  154,  HOFFMAN  y.  CLEBXJBNE  BXTTLD- 
ING  ETC.  ASSN. 

Defendant  Alleging  That  Ayerments  of  Value  in  Gontroyersy  were 
fraudulently  made  in  order  to  confer  jurisdiction  upon  district  court, 
must  plead  such  fact  in  abatement. 

Approved  in  Texas  etc.  Ey.  v.  Stell  (Tex.  Civ.),  61  8.  W.  981, 
Gulf  etc.  Ry.  v.  Wilm,  9  Tex.  Civ.  163,  28  S.  W.  925,  both  reaffirm- 
ing rule;  Eden  v.  Osborne  (Tex.  Civ.),  29  S.  W.  414,  held  error  to 
refuse  motion  to  strike  out  defendant's  plea  to  jurisdiction  on  ground 
that  amount  was  fraudulently  stated,  but  filed  after  general  demurrer 
and  answer  over;  Coleman  v.  Bell  (Tex.  Civ.),  50  S.  W.  155,  follow- 
ing rule. 

Plea  in  Abatement  must  be  Filed  Before  Answer  to  merits. 

Approved  in  Watson  v.  Mirike,  25  Tex.  Civ.  529,  61  S.  W.  540, 
2  Tex.  Ct.  Rep.  159,  reaffirming  rule;  Texas  etc.  Ry.  Co.  v.  Lynch 
(Tex.  Civ.),  73  8.  W.  67,  plea  in  abatement  precedes  plea  of  privilege, 
and  failure  not  to  do  so  is  waiver  of  exception  to  writ;  Grand  Lodge 
V.  Stumpf,  24  Tex.  Civ.  310,  58  8.  W.  841,  1  Tex.  Ct.  Rep.  55,  and 
Davis  V.  Texas  etc.  Ry.,  12  Tex.  Civ.  429,  34  8.  W.  145,  failure  to 
file  plea  in  abatement  at  proper  time  is  treated  as  waiver. 

Ad  Damnum  Clause  in  Petition  Fixes  Jurisdiction  of  court  when  it 
depends  on  amount  in  controversy. 

Approved  in  Ablowich  v.  Greenville  Nat.  Bank,  95  Tex.  434,  67  8. 
W.  882,  where  suit  is  brought  in  good  faith  to  enforce  lien,  and  it 
develops  that  there  was  no  lien,  court  may  administer  appropriate 
relief;  McLawry  v.  Watelsky,  39  Tex.  Civ.  400,  87  8.  W.  1048, 
amendment  to  petition,  changing  statement  of  facts  so  as  to  bring 
action  within  jurisdiction  of  court,  showing  that  action  is  barred  by 
statute  of  limitations,  untenable;  Times  Pub.  Co.  v.  Hill,  36  Tex. 
Civ.  393,  81  8.  W.  809,  denying  justice  court's  jurisdiction  where 
claim  in  excess  of  jurisdiction  is  stated,  but  prayer  is  within  juris- 
diction; Hill  V.  8t.  Louis  etc.  Ry.  Co.  (Tex.  Civ.),  75  8.  W.  876, 
where  actual  damages  and  pra^^er  for  same  vary,  court  has  juris- 
diction to  render  judgment  for  former  only. 

85  Tex.  412-416,  21  8.  W.  598,  BEBBENDO  STOCK  OO.  Y.  McCABTT. 

Between  August  1  and  November  15,  1887,  there  was  no  law  in 
force  authorizing  forfeitures  of  school  land  purchases  under  act  of 
1883,  for  nonpayment  of  interest. 

Approved  in  McCown  v.  McCafferty,  14  Tex.  Civ.  78,  36  8.  W. 
518.  State  v.  Strain  (Tex.  Civ.),  25  8.  W.  1004,  Blum  v.  Fristoe 
(Tex.  Civ.),  42  8.  W.  657,  658,  and  Cuba  v.  Island  City  Nat.  Bank 
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(Tex.  Civ.),  41  S.  W.  533,  all  reaffirming  rule;  Waggoner  v.  Flack, 
188  U.  S.  600,  23  Sup.  Ct.  Rep.  345,  47  L.  612,  obligation  of  contraet 
of  state  of  Texas  with  purchaser  of  lands  by  Texas  Laws,  chapter 
37,  page  39;  Patterson  v.  O'Docherty,  4  Tex.  Civ.  463,  23  S.  W.  294, 
legislature  cannot  by  subsequent  acts  subject  lands  to  forfeiture  for 
nonpayment  of  interest;  Capps  v.  Oarvey  (Tex.  Civ.),  41  S.  W.  381, 
Session  Acts  of  1895,  section  11,  authorizing  state  to  declare  for- 
feiture of  lands  for  nonpayment  of  interest  has  reference  only  to 
future  sales. 

Qualified  in  Anderson  v.  Waco  State  Bank,  86  Tex.  619,  28  S. 
W.  345,  as  leading  case,  being  decided  without  reference  to  act  of 
April  1,  1887.  Criticised  in  Pristoe  v.  Blum,  92  Tex.  85,  45  S.  W. 
1002,  explaining  leading  case,  but  withholding  approval. 

Wliere  There  la  No  Law  Provldtng  for  Forfeiture  of  school  land 
purchases  for  default  in  interest,  state  may  sue  for  its  collection 
and  enforcement  of  vendor's  lien. 

Approved  in  State  v.  Pendleton,  6  Tex.  Civ.  41,  23  a  W.  923, 
cited  with  approval. 

85    Tex.    416-424,    34    Am.  St.  Bep.  816,  23  B.  W.  123,  FBANGO- 
TEXAN  LAND  GO.  y.  McOOBMIOK. 

Where  Corporate  Officer's  Act  In  Selling  Land  was  Ultra  Vires, 
corporation  recovering  land  from  vendee  is  not  bound  to  account 
to  him  for  part  of  consideration  paid,  unless  it  is  shown  that  such 
money  was  appropriated  to  use  of  corporation  through  proper 
agency. 

Approved  in  Hurlbut  v.  Gainor,  45  Tex.  Civ.  593,  103  S.  W.  411, 
holding  corporation  is  not  charged  with  unauthorized  act  of  agent  in 
selling  its  land  to  obtain  use  of  name  of  vendee  in  procuring  land 
from  state  for  corporation;  Tyler  etc.  Loan  Assn.  v.  Forse  (Tex, 
Civ.),  59  S.  W.  819,  1  Tex.  Ct.  Rep.  148,  agent's  authority  may  be 
shown  by  acts  of  party  sought  to  be  charged.  See  notes,  36  Am.  St. 
Rep.  76;  43  Am.  St.  Rep.  422;  56  Am.  St.  Rep.  187. 

Miscellaneous. — Cited  in  Clayton  v.  Franco-Texan  Land  Co.,  15 
Tex.  Civ.  365,  39  S.  W.  645,  another  appeal  of  same  case. 

85  Tex.  424-430,  21  S.  W.  599,  CAMPBELL  y.  WIGGINS. 

Upon  Certificate  of  Dissent  from  Court  of  Civil  Appeals,  supreme 
court  cannot  review  any  question  as  to  which  civil  appeals  judges 
concurred. 

Reaflarmed  in  Texas  etc.  Ry.  v.  Johnson,  14  Tex.  Civ.  568,  37 
S.  W.  974. 

Exemption  from  Taxation  cannot  be  presumed. 

Approved  in  McNeill  v.  Hagerty,  51  Ohio  St.  261,  37  N.  E.  528, 
23  L.  R.  A.  628,  personal  property  held  by  assignee  of  insolvent 
debtor  whose  estate  is  in  probate  held  not  taxable. 

Proviso  in  Statute  Is  Generally  Intended  to  Except  something 
which  otherwise  would  have  been  within  it. 

Approved  in  Potter  v.  Robison,  102  Tex.  451,  119  S.  W.  91,  ap- 
plying rule  where,  by  proviso  to  article  42181,  Revised  Statutes,  com- 
missioner could  not  declare  forfeiture  for  default  in  payment  of 
interest  until  one  year  after  death  of  purchaser  of  school  lands.  See 
note,  60  L.  R.  A.  92. 
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85  Tez.  431,  21  8.  W.  678,  GAIiVESTON  ETC.  BY.  ▼.  GOOPES. 

Court  of  Civil  Appeals  Properly  Disregards  Questions  not  presented 
by  assignment,  and  supreme  court  will  do  so  on  application  for  writ 
of  error  to  that  court. 

Reaffirmed  in  Hathaway  v.  Texas  etc.  Loan  Assn.,  19  Tex.  Civ. 
242,  45  S.  W.  1024. 

Miscellaneous. — Missouri  etc.  Ry.  v.  M'Glamory  (Tex.  Civ.),  34  S. 
W.  362,  allowing  testimony  as  to  expectancy  of  life  of  a  man  of 
plaintiff's  age  in  personal  injury  suit. 

85  Tez.  432-434,  21  8.  W.  1028,  VIBNO  ▼.  GIBSON. 

Foreclosure  of  One  of  Several  Liens  Against  Land  bars  foreclosure 
of  other  liens  held  by  plaintiff,  notwithstanding  purchaser  had  knowl- 
edge thereof. 

Reaffirmed  in  Brown  v.  Canterbury,  101  Tex.  92,  130  Am.  St.  Rep. 
824,  104  8.  W.  1057;  Davis  v.  McGaughey  (Tex.  Civ.),  32  S.  W.  448; 
Morrison  v.  Lazarus  (Tex.  Civ.),  35  S.  W.  499;  Holland  v.  Preston 
(Tex.  Civ.),  41  S.  W.  375;  Rembert  v.  Wood,  16  Tex.  Civ.  471,  41 
8.  W.  527.  Approved  in  Alston  v.  Piper,  34  Tex.  Civ.  591,  592,  79  S. 
W.  359,  where  one  holds  two  claims,  secured  by  liens  on  same  land, 
and  one  is  foreclosed,  purchaser  takes  land  discharged  of  other  lien; 
City  of  Houston  v.  Bartlett,  29  Tex.  Civ.  30,  68  S.  W.  731,  city 
ordering  certain  property  to  be  sold  to  satisfy  tax  judgment  is  bound 
by  acts  of  its  officers,  and  purchaser  is  free  of  any  lien. 

Distinguished  in  Harrold  v.  Warren  (Tex.  Civ.),  46  S.  W.  658,  rule 
not  applicable  where  lien  is  evidenced  by  deed  of  trust. 

86  Tex.  435-445,  21  S.  W.  1029,  STATE  y.  TRAVIS  G0X7NTY. 

It  Is  Only  Wlien  Use  Becomes  Impossible  of  Execution  that  prop- 
erty dedicated  to  public  uses,  without  provision  for  forfeitures,  re- 
verts or  right  becomes  extinct. 

Approved  in  Dallas  v.  Gibbs,  27  Tex.  Civ.  277,  65  8.  W.  82,  3  Tex. 
Ct.  Rep.  319,  right  of  city  to  land  dedicated  to  it  for  street  pur- 
poses is  not  defeated  by  delay  in  opening  of  the  street. 

Distinguished  in  Jones  v.  Carter,  45  Tex.  Civ.  455,  101  S.  W.  516, 
where  owners  of  land  deeded  to  city  portions  of  it  for  streets,  reserving 
exclusive  right  to  use  same  for  railroad  free  from  city's  control,  was 
void. 

Designating  Block  on  Plat  as  "Public  Park"  Gives  to  Public,  as 
well  as  owners  of  adjacent  lots,  rights  in  property  beyond  power  of 
state  or  county  to  affect  or  divert. 

Approved  in  Llano  Co.  v.  Knowles  (Tex.  Civ.),  29  S.  W.  551, 
eounty  being  owner  of  land  may  recover  from  parties  encroaching 
upon  public  easement. 

No  I«egi8lative  Act  Necessary  to  Autborize  Legal  Proceedings  by 
state  against  adverse  holders  of  its  property. 

Approved  in  State  v.  Moody,  202  Mo.  124,  100  S.  W.  620,  state,  and 
not  game  warden,  is  proper  party  to  sue  county  clerk  to  recover 
moneys  collected  on  hunters'  licenses. 

85  Tex.  448-460,  21  S.  W.  1034,  BBACKENBIDGE  ▼.  COBB. 

Recording  and  Indexing  Judgment  can  Oive  Judgment  Creditor  no 
rights  superior  to  subsequent  purchaser  under  previous  levy,  under 
execution  in  favor  of  another  creditor;  nor  can  former  take  advantage 
of  latter's  failure  to  record  sheriff's  deed. 

4  Tex.  Notes— 30 
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Distinguished  in  Wiggins'  v.  Sprague,  15  Tex.  Civ.  695,  40  8.  W. 
1021,  where  appellees  bought  land,  received  and  recorded  deed  be- 
fore appellant  recorded  deed. 

85  Tez.  451-455,  22  8.  W.  5,  CAMPBELL  ▼.  WIOGINS. 

Where  Case  has  Been  Brought  Up  from  Court  of  Clyil  Appeals  upon 
certificate  of  dissent,  writ  of  error  will  not  subsequently  issue  to 
bring  up  whole  case. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Johnson,  14  Tex.  Civ.  568,  37  S. 
W.  974. 

86  Tex.  455-473,  22  S.  W.  304,  960,  DABNELL  ▼.  LTOK. 
Subscription    Paper    Containing    Words,    "We,   the   Undersigned, 

hereby  promise  and  agree,"  etc.,  and  provision  that  each  subscriber 
should  be  liable  only  for  amount  opposite  his  name,  show  intent  to 
make  several  obligation. 

Approved  in  Morris  v.  Davis  (Tex.  Civ.),  31  S.  W.  852,  and  Bat- 
sell  V.  St.  Louis  etc.  Ry.,  4  Tex.  Civ.  584,  23  S.  W.  553,  all  reaffirm- 
ing rule;  Read  v.  Chambers  (Tex.  Civ.),  45  S.  W.  743,  subscriber  is 
proper  party  to  maintain  suit  to  avoid  contract  on  gro>und  of  fraud. 
See  note,  22  L.  R.  A.  81. 

Where  Action  of  Supreme  Court  upon  One  of  Several  Questions 
sent  up  on  certificate  of  dissent  dispoees  of  case,  other  questions  will 
not  be  answered. 

Distinguished  in  Schintz  v.  Morris,  89  Tex.  651,  35  S.  W.  1042, 
where  questions  brought  up  by  proceeding  in  nature  of  appeal. 

Only  Questions  Submitted  upon  Certificate  of  Dissent  from  court 
of  civil  appeals  will  be  considered,  and  these  will  be  answered  with- 
out reference  to  bearing  upon  ultimate  determination  of  case. 

Explained  in  Schintz  v.  Morris,  89  Tex.  650,  35  S.  W.  1041,  ex- 
plaining grounds  of  decision  of  leading  case. 

85  Tez.  473-478,  22  S.  W.  300,  PACE  ▼.  POTTER. 

Motion  to  Quash  Citation  Made  by  Nonresident  served  without 
state  operates  as  appearance  to  next  term. 

Approved  in  Hopkins  v.  State  (Tex.  Civ.),  28  S-  W.  225,  reaffirm- 
ing rule;  Landa  v.  Mercantile  Banking  Co.,  10  Tex.  Civ.  586,  31 
S.  W.  57,  appearance  for  sole  purpose  of  challenging  jurisdiction  held 
appearance  for  all  purposes. 

Common-law  Rule  That  Owner  of  Cattle  is  Bound  to  Confine  them 
to  his  own  land  and  making  him  liable  for  trespasses  upon  another's 
uninclosed  lands  is  not  in  force  in  Texas. 

Approved  in  Lazarus  v.  Phelps,  152  U.  8.  84,  14  Sup.  Ct.  Bep.  478, 
38  L.  364,  reaffirming  rule;  Richards  v.  Sanderson,  39  Colo.  275,  121 
Am.  St.  Bep.  167,  89  Pac.  770,  principle  that  owner  must  prevent  his 
«tock  from  going  on  uninclosed  lands  of  his  neighbor  not  applicable  to 
regions  of  public  domain  open  to  stockraisers;  Haskins  v.  Andrews,  12 
Wyo.  472,  76  Pac.  590,  where  plaintiff  and  defendant  both  owned  pas- 
ture land  inclosed  by  a  fence,  with  erection  of  which  neither  had  any- 
thing to  do,  defendant's  action  in  pasturing  more  cattle  than  land 
could  support  not  trespass  on  plaintiff's  land;  dissenting  opinion  in 
Hastings  v.  O'Connor  (Tex.  Civ.),  53  S.  W.  716,  majority  reaffirming 
rule.     See  notes,  81  Am.  St.  Rep.  452;  122  L.  B.  A.  62. 

Distinguished  in  Durst  v.  Mann  (Tex.  Civ.),  35  S.  W.  950,  holding 
party  liable  for  rent  where  he  took  exclusive  possession  of  land. 
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Land  Owner  lias  No  Bight  of  Action  Against  Adjoining  Owner  fur 
trespasses  of  latter's  cattle^  unless  he  has  fence  between  himself  an«1 
such  adjoining  owner. 

Approved  in  Texas  etc.  Ey.  Co.  v.  Pruitt,  49  Tex.  Civ.  373,  110  S. 
W.  967,  where  railroad  fenced  its  right  of  way,  it  is  liable  for  injury 
to  cattle  only  for  failure  to  use  ordinary  care  in  operating  trains; 
Abbey  v.  Shiner,  5  Tex.  Civ.  288,  24  S.  W.  92,  fencing  in  another's 
land  for  pasture  held  not  to  bind  party  to  pay  rent. 

Distinguished  in  Minor  v.  Kilgore  (Tex.  Civ.),  38  S.  W.  539,  on 
the  facts. 

85  Tax.  478-488,  22  8.  W.  302,    TEAT  ▼.  MeOATTGHEY. 

Mandamus  Lies  Against  Officer  Only  to  Oompel  Performance  of 
plain  and  imperative  duty;  act  must  be  one  which  he  has  no  discre- 
tion to  refuse  to  perform,  and  which  does  not  call  for  exercise  of 
judgment  upon  matters  of  fact. 

Approved  in  West  v.  Terrell,  96  Tex.  657,  74  S.  W.  905,  advertising 
leases  of  public  domain  a  discretionary  matter  with  land  commissioner; 
Wooten  V.  Eogan,  96  Tex.  436,  73  S.  W.  800,  mandamus  will  not  lie  to 
compel  land  commissioner  to  reinstate  sale  of  school  lands,  when  it 
appears  that  determination  of  relator's  rights  would  involve  disputeJ 
questions  of  fact;  Eiggins  v.  Eichards  (Tex.  Civ.),  79  S.  W.  86,  where 
city  council  removed  mayor,  after  hearing  testimony,  its  action  was 
discretionary,  and  not  reviewable  by  mandamus;  Kimberly  ▼.  Morris, 
10  Tex.  Civ.  599,  31  S.  W.  813,  issuing  mandamus  to  compel  order  of 
election  where  wrongfully  re;fused;  People  v.  Morton,  156  N.  Y.  141,  66 
Am.  St.  Eep.  550,  50  N.  E.  792,  41  L.  E.  A.  231,  courts  cannot  control 
executive  action.    See  note,  58  L.  E.  A.  859. 

It  is  Donbtfnl  if  Legislature  has  Sufficiently  Specified  Oases,  in 
which  supreme  court  may  grant  mandamus  in  exercise  of  its  original 
jurisdiction. 

Approved  in  Fannin  Co.  ▼.  Hightower,  9  Tex.  Civ.  299,  29  S.  W. 
190,  court  of  civil  appeals  has  no  power  to  issue  mandamus  requiring 
county  court  to  proceed  with  trial  of  pending  case.  See  note,  58  L. 
B.  A.  858. 

Laches  Bars  Mandamus  proceedings. 

Approved  in  Munson  v.  Terrell,  Commissioner,  etc.,  101  Tex.  221,  105 
S.  W.  1115,  applying  rule  in  mandamus  proceedings  to  compel  com- 
missioner to  issue  patent  fifteen  years  after  right  accrued;  City  of 
Austin  V.  Cahill,  99  Tex.  198,  88  S.  W.  553,  neglect  of  city  to  levy 
taxes  as  directed  does  not  enable  city  to  escape  that  duty,  and  man- 
damus proceedings  will  lie  to  enforce  levy. 

85  Tex.  488-497,  22  S.  W.  161,  299,  TAOKABEBBY  ▼.  CITY  NAT. 


Abandonment  of  Business  Homestead  Occurs  When  Business  is 
discontinued  without  intention  to  resume  it,  and  such  homestead 
passes  with  assignment. 

Approved  in  Sanger  v.  Hicks  Co.,  22  Tex.  Civ.  476,  56  S.  W.  776, 
Alexander  v.  Lovitt  (Tex.  Civ.),  56  S.  W.  686,  and  Willis  v.  Pounds, 
6  Tex.  Civ.  516,  25  S.  W.  717,  all  reaffirming  rule;  Delaney  v. 
Walker,  34  Tex.  Civ.  619,  79  S.  W.  602,  mortgage  on  homestead  void, 
though  mortgagors  had  formed  intention,  of  abandoning  same;  In  re 
Flannagan,  117  Fed.  698,  bankrupt  executing  assignment,  with  no 
intent  to  resume  business,  abandons  business  homestead;  Foust  v.  San- 
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ger,  13  Tex.  Civ.  413,  35  S.  W.  405,  mere  ownership  of  property  upon 
which  head  of  family  might  conduct  business  does  not  give  it  home- 
stead character;  Woeltz  v.  Woeltz  (Tex.  Civ.),  57  S.  W.  907,  inten- 
tion alone  to  abandon  homestead  is  insufficient  to  constitute  aban- 
donment; Caywood  v.  Henderson  (Tex.  Civ.),  44  S.  W.  927,  holding 
mortgage  on  homestead  void,  though  mortgagors  intended  to%bandon; 
Drew  V.  Wooten,  27  Tex.  Civ.  458,  66  S.  W.  332,  3  Tex.  Ct.  Rep.  977, 
instance  where  held  that  one  lot  from  homestead  of  twelve  lots  was 
abandoned. 

Distinguished  in  Be  Harrington,  99  Fed.  393,  394,  where  party 
intended  to  resume  same  business  at  same  place,  there  is  no  aban- 
donment. 

In  Absence  of  Bequest  for  Specific  Finding,  Supreme  Court  will 
not  consider  it  error  to  fail  to  give  it. 

Approved  in  Alcott  v.  Spencer  etc.  Mfg.  Co.  (Tex.  Civ.),  31  S. 
W.  835,  reaffirming  rule;  Tenzler  v.  Tyrrell,  32  Tex.  Civ.  446,  75  S. 
W.  58,  appellant  cannot  complain  on  appeal  of  omission  of  trial 
court  to  find  on  issue  of  fact,  on  which  no  request  for  finding  was 
made;  Lastovica  v.  Sulik  (Tex.  Civ.),  33  S.  W.  910,  fact  that  findings 
of  facts  are  intermixed  with  conclusions  of  law  is  not  ground  for 
reversal. 

85  Tex.  497-499,  22  S.  W.  399,  SAMS  Y.  CBEAGEB. 

Application  for  Writ  of  Error  must  Show  That  Behearing  in  court 
of  civil  appeals  was  asked  within  statutory  period,  or  excuse  shown. 

Heaffirmed  in  Holmes  v.  Henrietta  (Tex.  Civ.),  46  S.  W.  872. 

85  Tex.  49&-«07,  22  S.  W.  899,  OOBZINE  ▼.  WILLIAM& 

Survivor  in  Community  may  Sell  Common  Estate  for  purpose  of 
paying  debts  against  it. 

Approved  in  White  v.  Waco  Bldg.  Assn.  (Tex.  Civ.),  31  S.  W. 
59,  reaffirming  rule;  Moody  v.  Looscan  (Tex.  Civ.),  44  S.  W.  624, 
the  whole  community  estate  is  subject  to  administration. 

Surviving  Wife  cannot  Sell  Community  Property  to  pay  community 
debts  during  administration  upon  deceased  husband's  estate. 

Distinguished  in  Ostrom  v.  Arnold,  24  Tex.  Civ.  194,  58  S.  W.  632, 
surviving  wife,  appointed  as  administratrix^  mortgaging  homestead  is 
devested  of  right  of  occupancy  by  sale. 

Erroneous  Becital  in  Deed  by  Widow  as  Administratrix  of  authority 
from  probate  court  to  make  it  estops  her  from  claiming  any  interest 
in  land  as  against  grantee. 

Approved  in  Millican  v.  McNeill,  102  Tex.  192,  132  Am.  St.  Bep. 
863,  114  S.  W.  107,  21  L.  B.  A.  (n.  s.)  60,  holding  deed  by  adminis- 
trators purporting  to  convey  land  as  property  of  estate  passes  by 
estoppel  his  personal  interest  in  such  land;  Cope  v.  Blount,  99  Tex. 
433,  90  S.  W.  869,  recitals  in  deed  by  widow  of  deceased  land  owner, 
showing  contract  of  deceased  to  convey  to  grantee  therein,  and  pay- 
ment of  consideration  to  decedent's  personal  representatives,  binds 
by  estoppel  those  claiming  under  her;  Jones  v.  Neal,  44  Tex.  Civ. 
420,  98  S.  W.  421,  applying  rule  where  married  woman  joined  in 
power  of  attorney  to  sell  lands,  reciting  she  was  feme  sole;  Slaughter 
V.  Mallet  Land  etc.  Co.,  141  Fed.  291,  discussing  question  of  ratifi- 
cation of  lease  of  county  lands  by  county  commissioners  by  receipt 
of  rentals  thereunder  and  by  making  subsequent  contracts  expressly 
subject  thereto.    See  note,  21  L.  B.  A.  (n.  s.)   61. 
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85  Tex.  507-511,  22  8.  .W.  385,  TEXAS  PAO.  BY.  y.  WILSON. 

Errors  of  Oircnit  Court  of  Appeals  rnnst  be  Distinctly  pointed  out 
in  petition  for  writ  of  error. 

Reaffirmed  in  Alliance  Milling  Co.  y.  Eaton  (Tex.  Sup.),  24  S.  W. 
393;  Hodo  y.  Mexican  Nat.  Ry.,  88  Tex.  523,  32  S.  W.  511. 

85  Tez.  513-^16,  22  S.  W.  514,  MEADE  ▼.  BLUM  LAND  GO. 

Declaration  in  Court  of  Ciyil  Appeals  Opinion  that  there  was  tes- 
timony to  sustain  its  finding  upon  controlling  fact  will  be  treated 
as  finding  of  fact,  not  reyiewable  upon  writ  of  error. 

Reaffirmed  in  Clarendon  Land  etc.  Co.  y.  McClelland,  86  Tex.  188, 
23  S.  W.  1101. 

Sapreme  Court  will  not  Beyiew  Question  of  Fact  presented  on 
writ  of  error  from  court  of  ciyil  appeals. 

Cited  in  Avery  v.  Texas  Loan  Agency  (Tex.  Ciy.),  62  S.  W.  794, 
2  Tex.  Ct.  Rep.  498,  to  question  of  indexing  abstract  of  judgment. 

85  Tex.  516-519,  22  S.  W.  578,  FOBT  WOBTH  ETC.  BY.  y.  WILSON. 

Wbere,  in  Suit  for  Deatb  Caused  by  Negligence  of  defendant,  evi- 
dence develops  fact  that  there  are  other  relatives  than  plaintiffs 
entitled  to  sue  under  statute,  court  must  arrest  proceedings  to  allow 
amendment  for  their  benefit. 

Approved  in  Texas  etc.  Ry.  v.  Hudman,  8  Tex.  Civ.  314,  28  S.  W. 
390,  Love  v.  So.  Ry.  Co.  (Tenn.),  65  S.  W.  478,  both  reaffirming  rule; 
Galveston  etc.  Ry.  v.  McCray  (Tex.  Civ.),  43  S.  W.  276,  granting 
new  trial  where  suit  brought  without  proper  parties. 

Fact  That  Necessary  Enjoined  Plaintiff  lias  Settled  His  Claim 
cannot  be  established  by  ex  parte  affidavits. 

Approved  in  Gulf  etc.  Ry.  v.  Winton,  7  Tex.  Civ.  59,  26  S.  W. 
771,  a  release  from  liability  for  injuries  must  be  supported  by  a  con- 
sideration. 

Wliere  in  Action  by  Widow  and  Child  of  Man  Killed  by  negligence 
of  railroad,  parents  being  shown  to  bo  alive,  jury  apportioned  dam- 
ages between  widow  and  child,  presumed  that  same  amount  would 
have  been  given  had  parents'  release  been  shown  before  verdict. 

Approved  in  El  Paso  etc.  Co.  v.  Whatley  (Tex.  Civ.),  76  S.  W.  690, 
where  damages  awarded  deceased's  widow,  defendant  may  move  for 
new  trial  though  mother  of  deceased,  after  judgment,  renounced  all 
claims  against  defendant. 

Miscellaneous. — Missouri  Pac.  Ry.  v.  Childreso  (Tex.  Civ.),  29  S. 
W.  560,  notice  to  agent  is  notice  to  company. 

85  Tez.  620-551,  22  &  W.  668,  960,  AX7STIN  ▼.  NALLE. 

Judge  of  Court  of  Ciyil  Appeals  Who  is  Property  Holder  in  city 
is  disqualified  to  sit  in  suit  by  taxpayer  to  enjoin  city  tax,  to  prevent 
issue  of  bonds  and  to  cancel  bonds  issued. 

Approved  in  Wetzel  v.  State,  5  Tex.  Civ.  17,  23  S.  W.  825, 
Thomburgh  y.  Tyler,  16  Tex.  Civ.  441,  43  S.  W.  1054,  Williams  v. 
City  Nat.  Bank  (Tex.  Civ.),  27  S.  W.  148,  State  v.  Cisco  (Tex.  Civ.), 
33  S.  W.  245,  and  Higgins  y.  San  Diego,  126  Cal.  311,  58  Pac.  703, 
all  reaffirming  rule;  City  of  Austin  v.  Cahill,  99  Tex.  201,  89  S.  W. 
552,  justice  of  supreme  court  not  necessarily  disqualified  because  of 
previous  attitude  when  of  counsel;  City  of  Oak  Cliff  v.  State,  97 
Tex.  392,  393,  79  S.  W.  1068,  determination  of  supreme  court,  re- 
motely affecting  justice  of  peace,  does  not  disqualify  justice  from 
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passing  on  questions  arising  under  such  determination;  Kalklosh  y. 
Bunting,  40  Tex.  Civ.  235,  88  S.  W.  390,  appeal  cannot  be  taken 
before  county  judge  who  was  counsel  for  appellant  in  litigation; 
Gwin  V.  O'Daniel,  85  Tex.  563,  22  8.  W.  876,  deciding  case  on  princi- 
ples decided  in  leading  case;  Meyer  v.  San  Diego,  121  Cal.  Ill,  66 
Am.  St.  Rep.  31,  53  Pac.  437,  41  L.  R.  A.  762,  reaffirming  rule  under 
similar  facts;  State  v.  Call,  41  Fla.  445,  79  Am.  St.  Rep.  191,  26  So. 
1015,  interest  to  disqualify  judge  must  be  pecuniary,  direct  and  im- 
mediate on  issue  in  question;  First  Nat.  Bank  v.  McGuire,  12  S.  D. 
230,  76  Am.  St.  Rep.  601,  80  N.  W.  1075,  47  L.  R.  A.  413,  judge  whose 
wife  is  stockholder  in  plaintiff  corporation  is  disqualified. 

Distinguished  in  Nalle  v.  City  of  Austin,  41  Tex.  Civ.  42S,  93  S. 
W.  143,  district  judge,  though  taxpayer,  not  interested  "as  a  party" 
to  suit  to  recover  city  taxes  and  not  disqualified;  Martin  v.  Somer- 
vell Co.,  21  Tex.  Civ.  311,  62  S.  W.  559,  taxpayer  is  not  disqualified  to 
sit  as  juror. 

Limited  in  Dallas  v.  Peacock,  89  Tex.  60,  62,  63,  33  S.  W.  220,  221, 
223,  limited  to  suits  to  cancel  bonded  indebtedness  of  city  upon 
which  special  tax  has  been  provided  and  levied. 

Overruled  in  Wade  v.  Travis  Co.,  72  Fed.  987,  owning  property  does 
not  disqualify  judge  in  tax  case. 

Article  40  of  Act  Defining  Jurisdiction  of  Courts  of  Oiyil  Appeals, 
providing  that  majority  of  judges  shall  constitute  quorum,  does  not 
violate  constitution,  article  5,  section  6. 

Overruled  in  San  Antonio  etc.  Ry.  v.  Adams  (Tex.  Civ.),  25  S.  W. 
664,  holding  two  judges  of  court  of  civil  appeals  do  not  constitute 
a  quorum. 

Article  6,  Section  11  of  Oonstitution  Does  not  Bequire  that  upon 
disqualification  of  one  judge  of  court  of  civil  appeals,  special  judge 
shall  be  appointed. 

Approved  in  Holt  v.  Maverick,  86  Tex.  459,  25  S.  W.  607,  reaffirm- 
ing rule;  Western  Union  Tel.  Co.  v.  McLeod  (Tex.  Civ.),  24  S.  W. 
816,  appointment  of  special  judge  does  not  invalidate  decision  of 
majority. 

Power  Granted  to  Oity  by  Charter  to  Issne  Bonds  implies  that 
bonds  so  issued  may  be  negotiable. 

Reaffirmed  in  Winston  v.  Ft.  Worth  (Tex.  Civ.),  47  S.  W.  745. 
Approved  in  Jennings  Banking  etc.  Co.  v.  City  of  Jefferson,  30  Tex. 
Civ.  534,  70  S.  W.  1005,  railroad  aid  bonds,  issued  by  authority  of 
city  charter,  are  negotiable. 

When  Municipal  Body  Undertakes  Oonstruction  of  public  works 
within  its  power,  courts  will  not  interfere,  unless  authority  is  clearly 
ex<:eeded,  and  discretion  abused. 

Approved  in  Wood  v.  Victoria,  18  Tex.  Civ.  580,  46  S.  W.  288, 
courts  will  not  restrain  municipal  governments  in  exercise  of  func- 
tions, unless  complainant  clearly  shows  injury;  Austin  v.  Bartholo- 
mew, 107  Fed.  353,  grant  of  privilege  of  constructing  public  works 
must  be  clearly  granted  in  charter.     See  notes,  61  L.  B.  A.  38,  50. 

Where  No  Limit  Bate  of  Interest  on  Oity  Bonds  was  made,  they 
are  not  invalid,  if  sold  below  par. 
See  note,  61  L.  R.  A.  50. 

One  Section  of  Oity  Charter  Permitting  Certain  Percentage  for 

current  expenses  does  not  prohibit  levying  of  greater  rate  for  water- 
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works,  where  other  sections  permit  issuance  of  bonds  for  specific 
purposes. 

See  note,  61  L.  H.  A.  52. 

Austin  Cliarter,  Sectloa  2»  Anthorizing  BalMng  of  Money  on  credit 
of  citjy  is  to  be  construed  as  authorizing  tax  to  pay  interest  and  sink- 
ing fund  of  bonds  and  power  to  levy  any  tax  within  constitutional 
limits. 

Approved  in  City  of  San  Antonio  v.  Boutledge,  46  Tex,  Civ.  218, 
102  S.  W.  769,  provision  in  city  charter  that  council  shall  provide  for 
payment  of  judgment  in  levy  of  taxes  is  mandatory.  See  note,  59  L. 
B.  A.  606. 

On  Xbror  to  Oonrt  of  Olvil  Appeals,  it  is  duty  of  supreme  court  to 
dispose  of  whole  case. 

Approved  in  Texas  etc.  By.  Co.  v.  Webb,  102  Tex.  215,  114  S.  W. 
1174,  supreme  court  obtaining  jurisdiction  over  county  court  case 
involving  validity  of  statute  may  decide  all  questions  of  law  involved. 

No  City  can  Grant  Bzdusive  Bight  to  Furnish  water  or  light. 

Approved  in  Crouch  v.  City  of  McKinney,  47  Tex.  Civ.  58,  104  S. 
W.  520,  following  rule. 

City  Duty  Iiervy  Taxes  for  Any  Purpose  Within  Limits  fixed  by  con- 
stitution. 

Applied  in  City  of  Austin  v.  Cahill,  99  Tex.  195,  196,  88  S.  W.  551, 
city  refusing  to  levy  tax  as  law  directs  may  be  forced  bo  to  do  by  man- 
damus. 

85  Tex.  561^58,  22  8.  W.  667,  SCHLET  ▼.  BLUM. 

Court  of  Civil  Appeals'  Findings  as  to  Survey  Lines  are. findings 
of  fact  not  reviewable  in  supreme  court. 

Beaffirmed  in  Burnett  v.  Powell,  6  Tex.  Civ.  40,  25  S.  W.  1030. 
Approved  in  Mansfield  v.  Gilbert,  99  Tex.  18,  86  S.  W.  922,  trespass 
to  try  title  although  involving  question  of  boundary,  comes  within 
jurisdiction  of  supreme  court;  Steward  v.  Coleman  Co.,  95  Tex.  446, 
67  S.  W.  1016,  location  of  boundary  not  necessarily  a  "case"  of 
boundary,  and  supreme  court    may  have  jurisdiction  thereof. 

Where  Question  of  Title  Depends  upon  Location  of  Boundary  Lines, 
decision  of  court  of  civil  appeals  is  final,  and  supreme  court  has  no 
appellate  jurisdiction. 

Beaffirmed  in  Angle  v.  Young  (Tex.  Civ.),  25  S.  W.  801;  Wright 
V.  Bell,  94  Tex.  578,  63  S.  W.  623,  2  Tex.  Ct.  Eep.  896;  Birdseye  v. 
Shaeffer  (Tex.  Civ.),  57  S.  W.  989;  Cox  v.  Finks,  91  Tex.  320,  43  S. 
W.  1. 

85  Tex.  553-556,  34  Am.  St.  Eep.  823,  22  8.  W.  580,  HOQUE  v. 
WILLIAMSON. 

Promissory  Note  may  be  Made  Payable  In  Any  Currency;  accord- 
ingly, promise  to  pay  in  Mexican  silver  dollars  is  negotiable,  exchange 
into  current  coin  being  based  upon  proof  of  relative  values. 

Approved  in  Winston  v.  Ft.  Worth*  (Tex.  Civ.),  47  S.  W.  745,  hold- 
ing bonds  payable  in  gold  coin  valid.  See  note,  125  Am.  St.  Bep. 
199. 

85  Tex.  556^558,  22  8.  W.  577,  STIFF  v.  FI8HEB. 

Attachment  Sued  Oat  on  Oround  That  Large  Sum  of  Money  sued 
for  was  obtained  by  false  pretenses,  when,  in  fact,  only  small  part 
was  80  obtained,  is  wrongful. 
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Approved  in  McKee  v.  Sims,  92  Tex.  52,  53,  45  S.  W.  564,  McTeer 
V.  Young  (Tex.  Civ.),  44  S.  W.  195,  Third  Nat.  Bank  v.  Cramer,  78 
Mo.  Ap.  483,  German  Nat.  Baiik  v.  Kautter,  55  Neb.  112,  70  Am.  St. 
Eep.  378,  75  N.  W.  569,  and  Smith  Drug  Co.  v.  Casper  Drug  Co.,  5 
Wyo.  518,  40  Pae.  981,  all  reaffirming  rule;  Stiflf  v.  Pisher,  2  Tex.  Civ. 
354,  following  rule  on  another  appeal;  McTeer  v.  Young  (Tex.  Civ.), 
44  8.  W.  196,  and  McKee  v.  Sims  (Tex.  Civ.),  45  S.  W.  38,  holding 
attaching  creditor  liable  for  damages  for  abuse  of  attachment  process; 
Tamblyn  v.  Johnston,  126  Fed.  271,  plaintiff  holding  legitimate  claim 
who  knowingly  makes  excessive  levy,  is  subject  to  action  for  dam- 
ages; Harrison  v.  South  Carthage  Min.  Co.,  106  Mo.  Ap.  37,  79  S.  W. 
1161,  whole  attachment  fails  when  based  on  claims,  part  of  which  are 
fraudulent  and  part  valid;  Waring  v.  Fletcher,  152  Ind.  628,  52  N. 
E.  206,  holding  party  not  liable  for  damages  where  attachment  not 
wholly  wrongful.    See  note,  86  Am.  St.  Rep.  401. 

85  Tex.  558-^60,  22  8.  W.  665,  ST.  LOUIS  ETC.  BY.  ▼.  KAY. 
Articles  279  and  4227,  Revised  Statates»  Prescribing  Penalty  for 

refusal  to  carry  freight  construed  and  harmonized. 

Reaffirmed  in  Yoakum  v.  Dryden  (Tex.  Civ.),  26  S.  W.  313. 

Article  279,  Revised  Statutes,  Prescribing  Penalty  against  carriers 
for  not  receiving  freight  was  repealed,  in  so  far  as  it  related  to  rail- 
roads, by  act  of  April  2,  1887,  amending  Revised  Statutes,  article  4227. 

Approved  in  Drake  v.  State  (Tex.  Civ.),  23  S.  W.  621,  liquor  law 
of  1893  repeals  provisions  of  law  of  1887  prescribing  penalty  for  allow- 
ing minor  on  premises  where  liquor  sold. 

85  Tex.  560-562,  22  8.  W.  579,  FIRST  NAT.  BANK  V.  PRESTON 
NAT.  BANE. 

Section  89,  Chapter  34,  Acts  of  1892,  is  not  Unconstitotlonal,  in  that 
it  provides  for  amendment  of  appeal  bonds,  if  in  case  where  statute 
would  apply  writ  of  error  is  not  barred. 

Approved  in  Curlin  v.  Canadian  etc.  Mtg.  Co.  (Tex.  Civ.),  37  8. 
W.  484,  Phenix  Ins.  Co.  v.  Shearman  (Tex.  Civ.),  43  S.  W.  1065,  both 
reaffirming  rule;  St.  Louis  etc.  Ry.  v.  Neal  (Tex.  Civ.),  65  S.  W.  50, 
3  Tex.  Ct.  Rep.  325,  arguendo,  while  holding  bond  naming  stranger 
as  obligee  not  amendable. 

Legislature  cannot  Revive  Right  to  have  Judgment  Revised  which, 
is  barred  by  lapse  of  time. 

Approved  in  First  Nat.  Bank  v.  Preston  Nat.  Bank,  3  Tex.  Civ. 
546,  24  S.  W.  668,  reaffirming  rule  Phoenix  Ins.  Co.  v.  Shearman,  17 
Tex.  Civ.  461,  43  S.  W.  1065,  courts  can  make  no  exceptions  where 
legislature  can  make  none. 

85  Tex.  563-574,  22  8.  W.  963,  STOOKSBTTRY  v.  SWAN. 

Ancient  Deed  Produced  from  Proper  Custody  Is  Admissible  without 
proof  of  execution,  notwithstanding  filing  of  affidavit  of  forgery. 

Reaffirmed  in  Timmony  v.  Burris  (Tex.  Civ.),  42  S.  W.  134;  Howell 
V.  Hanrick  (Tex.  Civ.),  25  S.  W.  41. 

Court  Determines  upon  Whom  Rests  Burden  of  establishing  mate- 
rial  issue;  but  whether  that  burden  has  been  met,  when  th€re  is  con- 
flict of  evidence,  is  for  jury  to  determine. 

Approved  in  Stooksberry  v.  Swann,  12  Tex.  Civ.  72,  34  S.  W.  371^ 
reaffirming  rule;  Guerguin  v.  Boone,  33  Tex.  Civ.  624,  77  S.  W.  631,. 
presumption  of  extending  time  of  payment  of  note,  arising  from  pay- 
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ing  interest  in  advance,  is  presumption  of  fact;  Williamson  v.  Gore 
(Tex.  Civ.),  73  8.  W.  667,  plaintiff  having  filed  affidavit  that  deed 
under  which  defendant  claims  is  forged,  same  cannot  be  admitted 
until  its  execution  is  proved;  Bowman  v.  Texas  Brewing  Co.,  17  Tex. 
Civ.  448,  43  S.  W.  809,  question  of  negligence  is  one  for  the  juryj 
Gaunce  v.  Gulf  etc.  Ry.,  20  Tex.  Civ.  37,  48  S.  W.  526,  jury  are  ex- 
clusive judges  of  facts;  Harvey  v.  Harvey  (Tex.  Civ.),  40  S.  W.  185, 
where  execution  of  instrument  is  denied  under  oath,  burden  of  estab- 
lishing it  is  upon  party  offering  same;  Missouri  etc.  Ry.  v.  Penning- 
ton (Tex.  Civ.),  32  S.  W.  707,  under  statute  a  written  contract  imports 
a  consideration,  whether  under  seal  or  not;  Kirby  v.  Estell,  24  Tex. 
Civ.  108,  58  S.  W.  255,  it  is  not  always  necessary  for  court  to  deter- 
mine upon  whom  rests  burden  of  proof;  Cross  v.  Kei^edy  (Tex.  Civ.), 
66  S.  W.  319,  3  Tex.  Ct.  Rep.  920,  repetition  of  a  correct  principle  of 
law  in  a  charge  is  liable  to  mislead  jury  by  giving  undue  prominence 
to  it. 

In  Suit  to  Becorer  Land,  Defendants  Belying  on  Ancient  Deed,  pur- 
porting to  be  from  plaintiff,  have  burden  of  proving  its  genuineness, 
notwithstanding  plaintiff's  affidavit  of  forgery. 

Approved  in  Jester  v.  Steiner,  86  Tex.  419,  25  S.  W.  412,  Howell  v. 
Hanrick,  88  Tex.  394,  29  S.  W.  766,  Chittim  v.  Martinez,  94  Tex.  144, 
58  S.  W.  948,  1  Tex.  Ct.  Rep.  9,  and  Harris  v.  Flowers,  21  Tex.  Civ. 
672,  52  S.  W.  1049,  all  reaffirming  rule;  Houston  etc.  Ry.  v.  Patterson,  . 
20  Tex.  Civ.  261,  48  S.  W.  750,  and  Houston  etc.  Ry.  v.  Dotson,  15 
Tex.  Civ.  80,  38  S.  W.  644,  charge  as  to  burden  of  proof  is  not  always 
necessary  when  question  is  as  to  weight  of  evidence. 

Charge  Which,  in  Effect,  Informs  Jury  That  Law  Presnmes  exist- 
ence of  some  fact  from  existence  of  others  is  charge  upon  weight  of 
evidence,  and  improper,  unless  presumption  is  one  of  law,  or  one  of 
fact,  required  by  positive  law. 

Approved  in  Clay  Co.  Land  etc.  Co.  v.  Montague  Co.,  8  Tex.  Civ. 
577,  28  8.  W.  705,  Mitchell  v.  McLaren  (Tex.  Civ.),  51  S.  W.  270, 
Southerland  v.  Texas  etc.  Ry.  (Tex.  Civ.),  40  S.  W.  196,  Hendricks 
V.  Huffmeyer  (Tex.  Civ.),  27  S.  W.  779,  Willis  v.  Strickland  (Tex. 
Civ.),  50  S.  W.  160,  and  Thompson  v.  Wilson,  24  Tex.  Civ.  667,  60  S. 
W.  355,  1  Tex.  Ct.  Rep.  465,  all  reaffirming  rule;  St.  Louis  etc.  Ry.  Co. 
V.  Parks,  97  Tex.  135,  76  S.  W.  742,  charge  that  fact  of  injury  is  prima 
facie  evidence  of  negligence,  which  defendant  must  rebut,  forbidden 
by  statute;  Gulf  etc.  Ry.  Co.  v.  Howard,  96  Tex.  583,  75  S.  W.  806, 
instruction  that  burden  of  proving  contributory  negligence  was  on 
defendant  not  misleading,  in  so  far  that  in  considering  same  jury 
should  exclude  plaintiff's  evidence;  First  National  Bank  v.  Myer,  23 
Tex.  Civ.  304,  56  S.  W.  214,  applying  rule  in  suit  for  value  of  laces 
sent  on  approval  where  theory  that  laces  were  among  lot  of  goods 
embraced  in  sale  by  vendee  of  entire  stock  was  controverted;  Gal- 
veston etc.  Ry.  V.  Briggs,  4  Tex.  Civ.  519,  23  S.  W.  504,  held  error 
to  charge  that  if  they  found  certain  facts  it  would  constitute  neg- 
ligence; Gulf  etc.  Ry.  v.  Nelson,  5  Tex.  Civ.  392,  24  S.  W.  590,  re- 
versing judgment  where  charge  upon  weight  of  evidence;  Galveston 
etc.  Ry.  V.  Daniels,  9  Tex.  Civ,  260,  28  S.  W.  551,  reversing  judg- 
ment where  charge  upon  weight  of  evidence;  Crutcher  v.  Schick,  10 
Tex.  Civ.  679,  32  S.  W.  76,  refusing  charge  upon  weight  of  evidence; 
Lewis  V.  Alexander  (Tex.  Civ.),  31  S.  W.  416,  calling  attention  of 
jury  to  special  circumstances  of  fraud  is  error;  Hammond  v.  Garcia 
(Tex.  Civ.),  25  S.  W.  824,  holding  charge  that  if  certain  facts  were 
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true,  defendant  was  guilty,  error;  Galveston  etc.  By.  v.  Knippa  (Tex. 
Civ.),  27  S.  W.  731,  Kilgore  v.  Northwest  Texas  etc.  Soc.  (Tex.  Civ.), 
37  S.  W.  474,  and  St.  Louis  etc.  By.  v.  Carden  (Tex.  Civ.),  26  S.  W. 
748,  court  must  not  intimate  to  jury  the  weight  that  should  be  at- 
tached to  evidence;  Galveston  etc.  By.  v.  Knippa  (Tex.  Civ.),  27  S. 
W.  731,  presumption  of  negligence  is  one  of  fact;  Gordon  ▼.  Saborn 
(Tex.  Civ.),  35  S.  W.  293,  charge  giving  amount  of  evidence  neces- 
sary to  overcome  presumptions  is  error;  Beynolds  ▼.  Weinman  (Tex. 
Civ.),  33  S.  W.  302,  where  evidence  conflicting,  instruction  that  if 
sale  is  shown  it  is  presumed  lawful,  held  error;  Thompson  v.  John- 
son, 24  Tex.  Civ.  249,  58  S.  W.  1032,  reversing  judgment  where  jury 
misled  by  erroneous  instruction;  Missouri  etc.  By.  v.  Baker  (Tex. 
Civ.),  58  S.  W.  966,  1  Tex.  Ct.  Bep.  711,  mere  fact  of  accident  raises 
no  presumption  of  negligence. 

In  All  Oases  the  Existence  or  Nonexistenco  of  Facts  which  the  evi- 
dence tends  to  prove,  as  well  as  existence  or  nonexistence  of  facts 
to  be  inferred  from  other  facts,  must,  in  case  of  conflict^  be  left  to 
jury. 

Approved  in  Macdonell  v.  De  Los  Fuentes,  7  Tex.  Civ.  148,  150,  26 
S.  W.  797,  799,  jury  may  presume  certain  fact  from  other  facts  proven. 

After  Great  Lapse  of  Time,  Existence  of  Power  under  which  party 
assumed  to  act  may  be  presumed,  but  such  presumption  is  one  of  fact. 

Beaffirmed  in  Brown  v.  Orange  County,  48  Tex.  Civ.  473,  107  S.  W. 
608,  Dean  v.  Gibson  (Tex.  Civ.),  58  S.  W.  61. 

85  Tex.  574^78,  22  8.  W.  959,  WEATHEBFOBD  MINEBAL  WELLS 
ETC.  BY.  ▼.  GBANGEB. 

Petition  Setting  Out  Several  Distinct  Items  of  Service,  for  which 
compensation  is  sought  is  good  on  general  demurrer. 

Approved  in  Settles  v.  Holman  (Tex.  Civ.),  33  S.  W.  880,  I>oan  v. 
Osborne  (Tex.  Civ.),  33  S.  W.  156,  and  Erwin  v.  Hayden  (Tex.  Civ.), 
43  S.  W.  612,  all  reaffirming  rule;  San  Antonio  Traction  Co.  v.  Bryant, 
30  Tex.  Civ.  443,  70  S.  W.  1018,  motion  to  strike  out  amended  sup- 
plemental petition  should  be  overruled,  if  any  part  of  petition  pre- 
sents valid  replication  of  answer;  Balston  v.  Aultman  (Tex.  Civ.),  26 
S.  W.  746,  requiring  plaintiff  to  specifically  set  out  items  in  petition. 

Special  Exception  to  All  Items  Set  Out  in  Petition,  without  specify- 
ing each  in  particular,  must  be  overruled  where  any  of  the  items  are 
sufficiently  declared  upon. 

Reaffirmed  in  Galveston  etc.  By.  v.  Croskell,  6  Tex.  Civ.  171,  25 
8.  W.  492;  Fort  Worth  St.  By.  v.  Ferguson,  9  Tex.  Civ.  617,  29  S.  W. 
64;  Frcy  v.  Fort  Worth  etc.  By.,  6  Tex.  Civ.  31,  24  S.  W.  951.  Ap- 
proved in  Waggoner  v.  Moore,  45  Tex.  Civ.  311,  101  S.  W.  1060,  apply- 
ing  rule  where  assignment  to  plea  in  reconvention  failed  to  allege  spe- 
cifically objections. 

Miscellaneous. — ^Bonham  etc.  Press  Co.  v.  McKellar,  86  Tex.  700, 
26  S.  W.  1059,  corporations  are  not  bound  by  contracts  of  its  pro- 
moters; Weatherford  etc.  R.  B.  v.  Granger  (Tex.  Civ.),  23  S.  W.  426, 
referring  historically  to  former  appeal. 

85   Tex.  580-^87,  34  Am.   St.  Bep.   826,  22  S.  W.   961,  WESTEBN 
UNION  TEL.  CO.  V.  CABTEB. 

Telegraph  Company  is  not  Chargeable  With  Notice  that  person  men- 
tioned in  dispatch  is  related  to  party  not  named  therein. 

Approved  in  Western  Union  Tel.  Co.  v.  Proctor,  6  Tex.  Civ.  304, 
25  S.  W.  813,  Western  Union  Tel.  Co.  v.  Womack,  9  Tex.  Civ.  608, 
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29  8.  W.  933,  Weatherford  etc.  By.  v.  Seals  (Tex.  Civ.),  41  S.  W. 
842,  all  reaffirming  rule;  Western  Union  Telegraph  Co.  v.  Schriver, 
141  Fed.  540,  4  L.  B.  A.  (n.  s.)  678,  telegraph  company  not  liable  to 
nndiselosed  principal  of  addressee  beyond  reasonable  care;  Western 
Union  Telegraph  Co.  v.  Schriver,  141  Fed.  548,  4  L.  B.  A.  (n.  s.)  678, 
telegraph  company  not  liable  to  those  who  do  not  appear,  from  the 
message,  to  have  interest  in  it;  Western  Union  Tel.  Co.  v.  Knyken- 
dall,  99  Tex.  325,  89  8.  W.  966,  telegraph  company  having  no  notice 
out  of  which  damages  may  arise,  damages  not  recoverable  for  non- 
delivery of  message;  Western  Union  Tel.  Co.  v.  Birch,  36  Tex.  Civ. 
239,  81  S.  W.  553,  corpse  subjected  to  delays  not  contemplated  at 
time  message  was  sent  leaves  telegraph  company  blameless;  Western 
Union  Tel.  Co.  v.  Kerr,  4  Tex.  Civ.  285,  23  S.  W.  566,  Wells,  Fargo 
&  Co.'s  Express  v.  Fuller,  4  Tex.  Civ.  221,  23  S.  W.  443,  and  South- 
western etc.  Tel.  Co.  v.  Gotcher,  93  Tex.  118,  53  S.  W.  688,  party  not 
named  in  message  cannot  recover.     See  note,  8  L.  B.  A.  (n.  s.)  250. 

Meesage  Announcing  Death  of  Person  Charges  Telegraph  Company 
with  notice  that  sendee  is  in  all  probability  near  relative,  with  serious 
interest  in  intelligence  communicated. 

Approved  in  Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.),  33  S. 
W.  744,  reaffirming  rule;  Western  Union  Tel.  Co.  v.  Sweetman,  19  Tex. 
Civ.  438,  47  S.  W.  677,  upholding  right  of  action  by  son  for  damages 
for  failure  to  deliver  message  from  father  announcing  that  latter's 
wife  was  dying  and  to  come  at  once;  Western  Union  Tel.  Co.  v.  Luck, 
91  Tex.  179,  41  S.  W.  469,  message  from  M.  L.  to  B.  W.,  "L.  is  very 
sick;  come  home  at  once,"  does  not  charge  notice  of  relationship; 
Western  etc.  Tel.  Co.  v.  May,  8  Tex.  Civ.  178,  27  S.  W.  761,  message, 
"Come  at  once;  mother's  dying,"  charges  notice  of  its  importance. 

Distinguished  in  Southwestern  etc.  Tel.  Co.  v.  Taylor,  26  Tex.  Civ. 
84,  63  8.  W.  1079,  2  Tex.  Ct.  Bep.  853,  holding  telephone  company 
liable  for  damages  for  failure  to  call  party  to  phone  where  informed 
of  importance  of  message. 

Telegraph  Company  is  Chargeable  With  Notice  of  relationship 
which  exists  between  parties  named  in  message,  and  with  notice  of 
such  purposes  as  may  be  reasonably  inferred  from  language  used,  sub- 
ject matter  and  usual  mode  of  sending  similar  messages. 

Approved  in  Western  etc.  Tel.  Co.  v.  Zane,  6  Tex.  Civ.  588,  25  S. 
W.  723,  reaffirming  rule;  Western  Union  Tel.  Co.  v.  True,  101  Tex. 
::40,  106  8.  W.  316,  holding  message  reading,  "Parties  failed  to  arrange 
deal;  if  you  want  cattle  come  here,"  did  not  apprise  company  of  agree- 
ment by  sender  with  receiver  for  sale  of  cattle  to  others  if  not  taken; 
Western  Union  Tel.  Co.  v.  Evans,  5  Tex.  Civ.  58,  23  S.  W.  999,  hold- 
ing company  liable  for  nondelivery  of  message  where  informed  of  its 
importance.    See  note,  47  Am.  St.  Bep.  65. 

Telegraph  Message  Merely  Announc^  Death  of  Person  cannot  be 
reasonably  supposed  to  be  for  purpose  of  ascertaining  sendee's  wish  as 
to  place  of  burial;  accordingly,  expenses  of  reinterment  and  mental 
anguish  resulting  are  not  elements  of  damages. 

Approved  in  Western  Union  Tel.  Co.  v.  Smith  (Tex.  Civ.),  26  8. 
W.  218,  reaffirming  rule;  Western  Union  Tel.  Co.  v.  Stiles,  89  Tex. 
315,  34  8.  W.  438,  holding  telegraph  company  liable  only  for  such 
consequences  as  it  might  reasonably  anticipate;  Western  Union  Tel. 
Co.  V.  Edmondfion,  91  Tex.  209,  42  8.  W.  550,  anguish  caused  by  failure 
to  reach  funeral  of  parent  held  not  an  element  of  damages;  Texas 
Telegraph  etc.  Co.  y.  Seiders,  9  Tex.  Civ.  434,  29  S.  W.  260,  mental 
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suffering  caused  by  failure  to  get  message  is  element  of  damages; 
Jones  V.  Beach,  21  Tex.  Civ.  305,  51  S.  W.  552,  holding  message, 
''Annie  is  dead;  come — ^if  not,  answer,"  charges  notice  of  it^  import- 
ance; Western  etc.  Tel.  Co.  v.  Hines,  22  Tex.  Civ.  317,  54  S.  W.  628, 
holding  company  liable  for  anguish  caused  by  sending  false  telegram; 
Western  etc.  Tel.  Co.  v.  Parlin  etc.  Co.  (Tex.  Civ.),  25  S.  W.  40,  re- 
versing judgment  where  company  had  no  notice  of  importance  of  tele- 
gram; Western  etc.  Tel.  (Jo.  v.  Gidcumb  (Tex.  Civ.),  28  S.  W.  700, 
holding  company  not  liable  where  they  had  no  notice  of  importance 
of  message;  Western  Union  Tel.  Co.  v.  Linn  (Tex.  Civ.),  23  S.  W.  897, 
recovery  may  be  had  for  mental  anguish  caused  by  negligence  in  not 
delivering  message.  See  notes,  38  Am.  St.  Rep.  586;  41  Am.  St.  Rep. 
23;  93  Am.  St.  Rep.  933;  89  Aul  St.  Rep.  904;  66  Am.  St.  Rep.  874. 

85  Tex.  587-693,  22  8.  W.  398,  McOKEE  IBBIOATION  ETC.  CO.  T. 
HUDSON. 

Act  of  1889,  Relating  to  Irrigation,  Leaves  as  Question  of  fact 
whether  given  tract  of  land  is  in  "arid  portion  of  state";  and  court 
cannot  take  judicial  notice  of  such  fact. 

Reaffirmed  in  Slattery  v.  Harley,  58  Neb.  577,  79  N.  W.  152.  See 
note,  82  Am.  St.  Rep.  440. 

Pending  Condemnation  Proceedings  to  Acquire  Land  for  dams  and 
ditches,  it  is  error  to  issue  perpetual  injunction  against  operation  of 
ditch  company,  where  there  is  no  allegation  that  land  involved  is  not 
in  "arid  portion  of  state." 

Approved  in  Travis  Co.  v.  Trogdon  (Tex.  Civ.),  29  S.  W.  48,  re- 
affirming rule;  Davis  v.  Port  Arthur  Channel  etc.  Co.,  87  Fed.  516, 
injunction  should  be  granted  only  to  termination  of  proceedings. 

Plaintiff  Seeking  Permanent  Injunction  has  Burden  of  proving  facts 
entitling  him  to  its  issuance. 

Reaffirmed  in  Rumfleld  v.  Neal  (Tex.  Civ.),  46  S.  W.  263.  Ap- 
proved in  Nussbaum  v.  Bell  Co.,  97  Tex.  92,  76  S.  W.  432,  petition 
for  injunction  against  county  officials  for  digging  ditch,  alleging  acts 
done  in  official  capacity,  does  not  state  cause  of  action  against  them 
individually. 

Section  2  of  Act  of  1889,  Relating  to  Irrigation,  cannot  operate  on 
rights  of  riparian  owner,  existing  at  time  of  its  passage. 

Approved  in  Barrett  v.  Metcalfe,  12  Tex.  Civ.  253,  33  S.  W,  760, 
holding  acts  of  March  19,  1899,  and  March  29,  1893,  unconstitutional 
if  applied  to  deprive  lower  owner  of  water  for  household  and  irriga- 
tion. See  notes,  6  L.  R.  A.  (n.  s.)  258;  50  L.  R.  A.  745;  30  L.  R.  A. 
670. 

Ditch  Company  may  Condemn  Any  Real  Property  necessary  for  the 
uses  of  its  business. 

Approved  in  Borden  v.  Trespalacios  etc.  Co.  (Tex.  Civ.),  82  S.  W. 
466,  statute  authorizing  formation  of  irrigation  companies  gives  same 
power  of  eminent  domain. 

Irrigation  Statute  of  1889  not  Void  Because  It  Does  not  State  ter- 
ritory to  which  it  applies. 

Approved  in  Borden  v.  Trespalacios  etc.  Co.  (Tex.  Civ.),  82  S.  W. 
465,  irrigation  act  of  1895  not  void  for  uncertainty  as  to  territory 
to  which  it  applies. 
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85  Tex.  593^601,  22  8.  W.  057,  GALVESTON  ETC.  BY.  v.  WE8CH. 

In  Suit  for  Personal  Injuries  It  Is  Error  to  Allow  Plaintiff,  testify- 
ing in  his  own  behalf,  to  approximate  expenses  he  has  been  put  to; 
he  is  bonnd  to  know  items  and  must  give  them  in  detail. 

Approved  in  Galveston  etc.  By.  v.  Duelm  (Tex.  Civ.),  23  8.  W.  601, 
602,  Galve«ton  etc.  By.  v.  White  (Tex.  Civ.),  32  S.  W.  188,  both  re- 
affirming rule;  Donald  v.  Carpenter,  8  Tex.  Civ.  323,  27  8.  W.  1054, 
held  error  to  allow  witness  to  give  opinion  as  to  amount  of  loss  of 
cattle;  Gnlf  etc.  By.  v.  Hughes  (Tex.  Civ.),  31  8.  W.  412,  in  action 
for  damages  to  stock,  held  error  to  allow  witness  to  give  opinion  as 
to  approximate  loss. 

Distinguished  in  Gulf  etc.  By.  ▼.  Beagan  (Tex.  Civ.),  34  8.  W.  799, 
permitting  mother  to  testify  as  to  suffering  of  daughter. 

Bemittitor  cannot  be  Allowed  upon  Moticm  for  Behearing  where 
illegal  testimony  upon  which  damages  proposed  to  be  remitted  may 
have  increased  general  verdict. 

Approved  in  Donald  ▼.  Carpenter,  8  Tex.  Civ.  326,  27  8.  W.  1056, 
remittitur  will  not  cure  error  in  amount  of  damages  caused  by  wrong 
measure  of  computation. 

It  is  Beversible  Error  to  Allow  Counsel  for  Plaintiffs  to  Bead  to 
jury,  over  defendant's  objection,  opinions  of  supreme  court  in  cases 
wherein  ten  thousand  dollars  had  been  allowed  as  damages  in  suits 
for  personal  injuries. 

Approved  in  Western  Union  Tel.  Co.  v.  Teague,  8  Tex.  Civ.  446, 
27  8.  W.  958,  Knapp  v.  Campbell,  14  Tex.  Civ.  210,  36  8.  W.  770, 
St.  Louis  etc.  By.  v.  Holmes  (Tex.  Civ.),  49  8.  W.  659,  Dillingham 
V.  Wood,  8  Tex.  Civ.  76,  27  8.  W.  1076,  and  Blum  v.  Jones,  86  Tex. 
497,  25  8.  W.  696,  holding  error  to  permit  counsel  to  read  from  law- 
book where  matter  read  calculated  to  have  effect  of  evidence;  Houston 
4b  T.  C.  B.  Co.  V.  Gee,  27  Tex.  Civ.  417,  66  8.  W.  80,  3  Tex.  Ct.  Bep. 
708,  holding  the  reading  of  such  cases  reversible  error,  where  they 
served  no  useful  purpose  to  trial  judge. 

Wbere,  upon  Cross-examination  of  Witness  Wbose  Testimony  was 
taken  by  deposition,  he  was  asked  as  to  basis  for  his  answer  that 
speed  of  train  was  forty  or  fifty  miles  per  hour,  answer  that  all  were 
nervous  and  apprehensive,  and  sensations  were  those  of  very  fast 
speed,  is  responsive. 

Approved  in  St.  Louis  etc.  B.  B.  Co.  v.  Boyer,  44  Tex.  Civ.  314,  97 
8.  W.  1072,  testimony  as  to  appearance  of  person  injured  is  admis- 
sible; San  Antonio  etc.  By.  v.  Waller,  27  Tex.  Civ.  47,  65  8.  W.  211, 
3  Tex.  Ct.  Bep.  388,  in  an  action  for  injuries  from  falling  off  engine- 
pilot  while  passing  over  defective  track. 

85  Tex.  601-604,  22  8.  W.  1014,  SCHLOSS  v.  ATCHISON  ETC.  BY. 

Bill  of  Lading  Contemplated  by  Article  280,  Bevlsed  Statutes,  is 
contract  entered  into  between  parties  at  time  goods  are  delivered, 
and  binds  both  parties  equally. 

Approved  in  Missouri  etc.  By.  v.  Carten,  9  Tex.  Civ.  687,  29  8. 
W.  569,  acceptance  of  bill  of  lading  binds  party,  though  he  does  not 
sign  it. 

Expense  Account^  as  Between  Carrier  and  Shipper,  is  bill  of  par- 
ticulars of  services  rendered  and  expenses  paid  under  contract,  made 
by  railroad  company  alone. 

Reaffirmed  in  Johnson  v.  Fort  Worth  etc.  By.,  9  Tex.  Civ.  622,  30 
fi.  W.  261. 


85  Tei.  eo5-G10       NOTEB  ON  TEXAS  BEPOBTS.  47S 

BUI  Of  Lading  cannot  be  Said  to  Include  Ezp«nM  Account,  vjtiem 
it  contains  data  or  refers  to  inatrament  from  which  data  can  be  ob' 
tained  from  wbieh  amonnt  due  can  be  ascertained. 

Beafllrmfd  in  Jobnaon  T.  Fort  Worth  etc.  Ry.,  9  Tex.  Civ.  621,  30 
S.  W,  261;  Gulf  etc.  By.  v.  MoUown  (Tex.  Civ.),  26  8.  W.  745;  Alder- 
sCD  V.  Gulf  etc.  By.  (Tex.  Civ.),  23  8.  W.  81T. 

PUlntlft  Olalmtng  Damages  Under  Statote  Against  Ballw^  for  re- 
fusal to  deliver  freight  must  bring  bimeelf  strictly  within  proviaions 

Approved  in  Houston  etc.  Rj.  v.  Campbell,  91  Tex.  557,  45  S.  W. 
4,  43  L.  B.  A.  225,  Missouri  etc.  By.  v.  Cheoault,  92  Tex.  506,  49  3. 
W.  1037,  Gulf  etc.  By.  v.  Nelson,  4  Tei.  Civ.  349,  23  8.  W.  734,  Mis- 
souri etc.  By.  V.  Stoner,  5  Tei.  Civ.  52,  23  S.  W.  1020,  State  v.  Vin- 
son, 5  Tei.  Civ,  318,  23  8.  W.  808,  Austin  etc.  By.  v.  Slator,  7  Tex. 
Civ.  346,  26  8,  W.  234,  Gulf  etc.  By.  v,  McCown  (Tei.  Civ.),  25  S. 
"W,  437,  aherman  etc.  By.  v.  Conly  (Tei.  Civ.),  37  S.  W.  254,  bdJ 
Northwestern  etc.  Amut.  Co.  v.  Sturdevant,  24  Tei.  Civ.  334,  59  S. 
W.  62,  1  Tei.  Ct.  Bep.  321,  all  reaffirming  rule;  Teiaa  etc.  By.  Co, 
v.  Enghes,  99  Tei.  536,  91  8.  W.  568,  common  carrier,  failing  to  fur- 
nish cara  requested  "as  soon  as  posaible,"  not  subject  to  damages; 
.Johnson  V.  Rolls,  97  Tei.  456,  79  3.  W.  514,  on  death  of  liquor  dealer, 
his  aureties  no  longer  liable  for  hia  atatutory  infractions;  Hillman 
V.  Mayhar,  38  Tei.  Civ.  378,  85  8.  W.  819,  recovery  aa  on  common- 
Uw  bond  cannot  be  had  in  action  distinctly  one  on  statTitory  bond; 
Davis  V.  Pullman  Co.,  34  Tei.  Civ.  624,  79  3.  W.  637,  penalties  agaiost 
surety  corporation  not  complying  with  atatutes  not  applicable  to 
palace  car  company,  though  agent  of  such  corporation;  Saffroi  v. 
Cobun,  32  Tex.  Civ.  82,  73  S.  W.  830,  liquor  license  containing  falso 
statements  does  not  bind  sureties  of  licenss  bolder;  Bobinson  v.  Na- 
tional Surety,  31  Tei.  Civ.  631,  73  8.  W,  27,  where  action  against 
surety  company  fails  to  give  reasons  for  asking  relief,  none  can  be 
given;  Mason  v.  Adoue,  30  Tex.  Civ.  279,  70  8.  W.  348,  right  to  re- 
cover money  unlawfully  paid  corporation,  not  being  liquiiiated  dam- 
ages, dies  with  corporation;  Hill  v.  8t.  Louis  etc.  By.  Co.  (Tex.  Civ.), 
75  S.  W.  876,  plaintiff,  not  within  statute  in  asking  damages  for  dis- 
crimination of  railway,  may  still  be  awarded  actual  damages;  Banner 
V,  Franklin  Co-operative  Assn.,  4  Tei.  Civ.  167,  23  8.  W.  317,  the 
statute  cannot  be  eitended  by  implication;  Fidelity  etc.  Co.  v.  Do- 
rongh,  107  Fed.  393,  penal  statutes  must  be  strictly  construed;  Camp- 
bell V.  Wiess  (Tei.  Civ.),  25  S.  W.  1077,  receivers  are  not  within  terms 
of  article  425Sa,  8ayle's  Civil  Statutes. 

86  Tex.  60&-ei0,  22  B.  W.  1030,  TEXAS  TKUVK  BY.  T.  JACKSON. 
Appeal  01  Writ  of  Error,  Wbetber  PTOsecnted  Under  Cost  or  super- 
sedeas bond,  during  pendency,  deprives  judgment  of  finality  of  char- 
acter necessary  to  entitle  it  to  admission  as  res  judicata. 

Approved  in  Eatado  Land  etc.  Co.  v,  Analey,  6  Tei.  Civ.  187,  24 
8.  W.  934,  Gainesville  etc.  By.  v.  Lacy,  7  Tei.  Civ.  64,  26  8.  W.  414, 
Cunningham  v.  Holt,  12  Tex.  Civ.  154,  33  S.  W.  982,  Missouri  etc. 
By.  V.  Lacy,  13  Tex.  Civ.  397,  35  S.  W.  607,  Bowen  v.  Kirkland,  17 
Tei.  Civ.  354,  44  8.  W.  193,  Sanderaon  v.  Faulk  (Tei.  Civ.),  35  8.  W. 
409,  Kreisle  y.  Campbell  (Tei.  Civ.),  32  S,  W.  582,  and  Maxwell  v. 
First  Nat.  Bank  (Tex.  Civ.),  24  S.  W.  848,  all  reaffirming  rule;  Waples-' 
Platter  Grocer  Co.  v.  Teias  etc.  By.  Co.,  B5  Tei.  489,  68  8.  W.  266, 
59  L.  B.  A.  353,  judgment  not  subject  to  garnishment  pending  appeal; 
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Dupree  v.  State,  56  Tex.  Cr.  566,  120  S.  W.  873,  23  L.  R.  A.  (n.  s.) 
596,  applying  rule  where  defendant  interposed  plea  of  former  convic- 
tion, evidence  showing  case  was  pending  on  appeal;  Semple  v.  £u- 
banks,  13  Tex.  Civ.  421,  35  8.  W.  510,  prosecution  of  appeal  with 
supersedeas  merely  suspends  issuance  of  process;  Fenton  v.  Farmers' 
etc.  Bk.,  27  Tex.  Civ.  235,  65  S.  W.  201,  3  Tex.  Ct.  Rep.  286,  under 
supersedeas  bond,  judgment  is  stayed  until  refusal  of  writ  of  error 
by  supreme  court. 

Distinguished  in  Cook  v.  Carroll  Land  etc.  Co.,  6  Tex.  Civ.  330,  25 
S.  W.  1035,  where  no  appeal  was  taken. 

Decree  of  Forfeiture  of  Railway  Charter  Is  Suspended,  pending  ap- 
peal therefrom,  and  affirmance  of  forfeiture  cannot  affect  validity  of 
appeal  bond. 

Approved  in  Giles  v.  Stanton,  86  Tex.  625,  26  8.  W.  617,  appeal 
suspends  judgment  of  forfeiture;  Faulk  v.  Sanderson,  89  Tex.  697, 
36  8.  W.  404,  holding  location  of  land  by  etranger  pending  appeal 
from  judgment  of  forfeiture   valid.     See  note,  38  Am.  St.  Rep.  713. 

85  Tex.  610-617,  84  Am.  St.  Rep.  832,  22  8.  W.  1033,  CAMEROK  v. 


Lot  Bought  Witb  Proceeds  of  Sale  of  Homestead,  with  intent  to 
make  such  lot  homestead,  is  not  subject  to  lien  for  materials  bought 
by  husband  for  erection  of  building  thereon,  where  materialmen  knew 
of  intent. 

Approved  in  Ricker  v.  Schadt,  5  Tex.  Civ.  466,  23  S.  W.  910,  hold- 
ing no  mechanic's  lien  can  be  fixed  upon  homestead,  unless  contract 
for  material  be  signed  by  wife;  Pioneer  Saving  Co.  v.  Paschall,  12 
Tex.  Civ.  616,  34  S.  W.  1002,  contract  for  materials  signed  by  hus- 
band and  wife  constitutes  valid  lien  upon  homestead;  Miles  v.  Kelley, 
16  Tex.  Civ.  153,  40  8.  W.  602,  holding  contract  for  material  void 
where  notary  acknowledging  same  was  party  thereto;  Lone  Star  etc. 
Co.  v.  Felder  (Tex.  Civ.),  31  8.  W.  524,  reaffirming  rule  under  similar 
facts;  King  v.  Wright  (Tex.  Civ.),  38  8.  W.  530,  Campbell  v.  Mc- 
Campbell  (Tex.  Civ.),  34  S.  W.  973,  West  End  Town  Co.  v.  Grigg 
(Tex.  Civ.),  54  8.  W.  905,  Heady  v.  Bexar  etc.  Loan  Assn.  (Tex.  Civ.), 
26  8.  W.  469,  contract  for  materials  creates  no  lien  upon  homestead, 
unless  acknowledged  by  wife;  Sproule  v.  McFarland  (Tex.  Civ.),  56 
8.  W.  695,  and  Walker  v.  House  (Tex.  Civ.),  24  8.  W.  83,  enforcing 
lien  for  materials  furnished  under  contract  signed  by  husband  and 
wife.     See  notes,  34  Am.  St.  Rep.  497,  503;  54  Am.  St.  Rep.  114. 

Intent  to  Occnpy  Land  as  Homestead,  Accompanied  by  Acts  show- 
ing purpose  to  erect  residence  thereon,  is  sufficient  to  constitute  land 
homestead  before  actual  occupancy. 

Approved  in  West  End  Town  Co.  v.  Grigg,  93  Tex.  456,  56  S.  W. 
50,  Gallagher  v.  Keller,  4  Tex.  Civ.  456,  23  8.  W.  297,  Mullins  v. 
Looke,  8  Tex.  Civ.  142,  27  8.  W.  928,  Wolf  v.  Butler,  8  Tex.  Civ.  470, 
28  8.  W.  52,  Furtner  v.  Edgewood  Distilling  Co.,  16  Tex.  Civ.  360, 
41  8.  W.  185,  Bell  v.  Greathouse,  20  Tex.  Civ.  481,  49  S.  W.  260,  and 
Foley  V.  Holtkamp,  28  Tex.  Civ.  125,  66  8.  W.  892,  all  reaffirming 
rule;  Johnson  v.  Burton,  39  Tex.  Civ.  250,  87  8.  W.  181,  where  land 
purchased  for  home,  and  improvements  made  thereon  and  man  hired 
to  work  it,  and  later  it  was  rented  out,  but  vendor  never  occupied 
it  till  after  levy  of  execution,  land  not  exempt  as  homestead;  Hardin 
v.  Neal,  32  Tex,  Civ.  336,  74  8.  W.  335,  evidence  of  full  intent  to 
homestead  property  sufficiently  exempts  it  from  attachment;  Long  v. 
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Long,  30  Tex.  Civ.  374,  70  S.  W.  590,  land  set  apart  to  husband  by 
parol  partition  may  be  shown  by  wife  to  have  been  intended  as  home- 
stead when  they  moved  thereon;  Bente  v.  Lange,  9  Tex.  Civ.  331,  332, 

29  S,  W.  814,  815,  and  Collier  v.  Betterton,  8  Tex.  Civ.  484,  29  S. 
W.  492,  secret  intention  to  make  property  homestead  does  not  give 
it  homestead  character;  Baum  v.  Williams,  16  Tex.  Civ.  408,  41  S. 
W.  841,  temporary  absence  from  homestead  will  not  work  a  forfeiture; 
Loessin  v.  Washington,  23  Tex.  Civ.  518,  57  S.  W.  991,  George  v. 
Eyan  (Tex.  Civ.),  61  S.  W.  139,  1  Tex.  Ct.  Rep.  783,  and  Milmo  Nat. 
Bank  v.  Hirsch  (Tex.  Civ.),  54  S.  W.  783,  intention  alone  cannot 
create  homestead.    See  note,  110  Am.  St.  Bep.  303. 

85  Tex.  619-649,  JUDIOIABY  ABTI0LE8. 

Article  1011a,  page  634,  cited  in  Sturgis  Nat.  Bank  v.  Smith,  87 
Fed.  649,  see  30  S.  W.  898. 

Article  1011b,  page  634,  cited  in  Brown  v.  Elmendorf,  87  Tex.  59, 
26  S.  W.  1043. 

Section  3,  page  622,  cited  in  McKenzie  v.  Baker,  88  Tex.  675,  32 
S.  W.  1039. 

Article  5,  section  3,  cited  in  Scott  v.  State,  6  Tex.  Civ.  344,  346, 
25  S.  W.  337,  338. 

Article  5,  section  16,  page  628,  cited  in  Winstead  ▼.  Evans  (Tex. 
Civ.),  33  S.  W.  582. 

Section  38,  page  646,  cited  in  Gulf  etc.  By.  v.  Hume  (Tex.  Sup.), 

30  8.  W.  863. 

Miscited  in  People  v.  Morton,  156  N.  Y.  141,  66  Am.  St.  Bep.  550, 
see  50  N.  E.  792,  41  L.  B.  A.  231. 
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CASES  IN  86  TEXAS. 


86  Tex.  1>15,  40  Am.  St.  Bap.  808,  22  &  W.  930,  McDONALD  ▼.  IN- 
TEBNATIOKAL  ETC.  BY. 

Here  Failure  to  Give  Proper  Instmctloii  is  No  Oronnd  for  reversal 
where  no  request  was  made  for  such  instruction. 

Approved  in  Gulf  etc.  By.  Oo.  v.  Hays,  40  Tex.  Civ.  169,  89  S.  W. 
32,  reaffirming  rule.  See  notes,  73  Am.  St.  Bep.  447;  85  Am.  St. 
Bep.  889. 

In  Action  for  Damages  for  Negligent  Killing  by  Bailroad  Train, 
instruction  is  unobjectionable,  purpose  of  which  is  to  tell  jury  that 
it  was  not  negligence  per  se  for  defendant  to  run  train  at  any  par- 
ticular rate  of  speed. 

Approved  in  Texas  etc.  E.  B.  Co.  v.  Clippenger,  47  Tex.  Civ.  518, 
106  S.  W.  160,  upholding  charge  submitting  issue  whether  or  not  de- 
fendant's train  at  time  of  accident  was  run  at  greater  speed  than  was 
prudent  under  circumstances;  Flores  v.  Atchison  etc.  By.,  24  Tex.  Civ. 
331,  66  S.  W.  711,  railway  is  not  negligent  per  se  in  leaving  string 
of  cars  along  switching  track.  See  notes,  96  Am.  St.  Bep.  393;  82  Am. 
St.  Bep.  316. 

"Wliere  It  Appears  That  Deceased,  Wben  Killed  by  Train,  knew  that 
train  was  approaching,  negligent  failure  of  servants  of  railroad  to 
ring  bell  or  blow  whistle  was  not  cause  of  accident,  and  jury  should 
be  so  instructed. 

Approved  in  West  v.  Northern  Pacific  By.  Co.,  13  N.  D.  228,  100  N. 
W.  256,  Chicago  etc.  By.  v.  Williams  (Tex.  Civ.),  41  S.  W.  502,  and 
Kuehn  v.  Missouri  etc.  By.,  10  Tex.  Civ.  652,  32  S.  W.  90,  all  reaffirm- 
ing rule;  Galveston  etc.  By.  Co.  v.  Haas,  19  Tex.  Civ.  647,  48  S.  W. 
541,  deceased  deemed  contributorily  negligent  where  he  saw  train 
coming  and  stepped  on  track  few  feet  in  front  of  rapidly  moving 
engine;  Southern  Pac.  Co.  v.  Winton,  27  Tex.  Civ.  514,  66  S.  W.  483, 
where  no  other  verdict  could  be  rendered  under  the  evidence,  court  may 
direct  verdict.  See  notes,  45  Am.  St.  Bep.  285;  46  Am.  St.  Bep.  438; 
55  L.  B.  A.  459. 

Charge  is  Proper  That  Negligence  is  Failure  to  Do  what  reasonable 
and  prudent  person  would  have  done  under  circumstances,  or  doing 
what  such  person  would  not  have  done.  Such  charge  does  not  exclude 
idea  that  person  may  act  on  appearances. 
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Approved  in  Galveston  etc.  By.  v.  Serafina  (Tex.  Civ.),  45  S.  W. 
614,  Texaa  etc.  R.  R.  v.  Black  (Tex.  Civ.),  44  S.  W.  675,  and  Houston 
etc.  Ry.  V.  Milam  (Tex.  Civ.),  58  S.  W.  737,  1  Tex,  Ct.  Rep.  59,  all 
reaffirming  rule;  Edwards  v.  Bonner  &  Campbell,  12  Tex.  Civ.  247,  33 
S.  W.  764,  question  of  negligence  is  one  for  the  jury;  Texas  etc.  Ry. 
V.  Short  (Tex.  Civ.),  58  S.  W.  58,  question  of  negligence  is  one  for 
the  jury.  See  notes,  44  Am.  St.  Rep.  181;  45  Am.  St.  Rep.  248;  45 
Am.  St.  Rep.  649;  115  Am.  St.  Rep.  253. 

Doctrine  Tbat  Any  Degree  of  Negligence  Which  may  be  Qross  on 
part  of  defendant  will  enable  plaintiff  to  recover,  notwithstanding  hL» 
own  negligence,  is  unsound  in  principle. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Mills,  49  Tex.  Civ.  352,  lOS 
S.  W.  482,  International  etc.  Ry.  v.  Kuehn,  11  Tex.  Civ.  23,  31  S.  W. 
324,  Wilcox  V.  San  Antonio  etc.  Ry.,  11  Tex.  Civ.  491,  33  S.  W.  381,. 
Turner  v.  Ft.  Worth  etc.  Ry.  (Tex.  Civ.),  30  S.  W.  254,  International 
etc.  Ry.  V.  Eason  (Tex.  Civ.),  35  S.  W.  209,  and  Haass  v.  Galveston^ 
etc.  Ry.,  24  Tex.  Civ.  136,  57  S.  W.  856,  all  reaffirming  rule;  Missouri' 
etc.  Ry.  V.  Rodgers,  89  Tex.  679,  36  S.  W.  244,  party  guilty  of  negli- 
gence cannot  recover  because  another  is  guilty  of  greater  degree  of 
negligence:  St.  Louis  etc.,Ry.  v.  Christian,  8  Tex.  Civ.  251,  27  S.  W. 
934,  party  guilty  of  contributory  negligence  cannot  recover.  See 
notes,  49  Am.  St.  Rep.  30;  83  Am.  St.  Rep.  258;  81  Am.  St.  Rep.  928. 

Negligence  or  Trespass  of  Person  Does  not  Place  Him  Beyond  pro- 
tection of  law,  or  excuse  another  for  failure  to  exercise  care  to  avoid' 
injuring  him. 

Approved  in  International  etc.  Ry.  v.  Tabor,  12  Tex.  Civ.  290,  3J 
S.  W.  896,  Texas  etc.  Ry.  v.  Brown,  14  Tex.  Civ.  699,  39  S.  W.  141,. 
Houston  etc.  R.  R.  v.  Wallace  (Tex.  Civ.),  53  S.  W.  79,  Galveston 
etc.  Ry.  V.  Lewis,  5  Tex.  Civ.  642,  643,  644,  25  S.  W.  294,  295,  and 
St.  Louis  etc.  Ry.  v.  Jacobson,  28  Tex.  Civ.  156,  66  S.  W.  1114,  all 
reaffirming  rule;  Thompson  v.  Missouri  etc.  Ry.,  11  Tex.  Civ.  308,  32 
S.  W.  192,  holding  railroad  company  liable  for  negligence  resulting^ 
in  death  of  child  of  tender  years;  Central  Texas  etc.  Ry.  v.  Bush,  12^ 
Tex.  Civ.  295,  34  S.  W,  134,  it  is  not  the  duty  of  one  crossing  rail- 
road track  to  stop  and  listen  for  trains;  Houston  etc.  Ry.  v.  Wal- 
lace, 21  Tex.  Civ.  397,  53  S.  W.  79,  Claiborne  v.  Missouri  etc.  Ry.^ 
21  Tex.  Civ.  651,  57  S.  W.  337,  and  Missouri  etc.  Ry.  v.  Collins,  15 
Tex.  Civ.  25,  39  S.  W.  152,  peril  of  party  injured  by  train  must  have 
been  seen  by  trainmen  in  time  to  prevent  injury,  otherwise  company 
is  not  liable;  Texas  etc.  Ry.  v.  Breadow  (Tex.  Civ.),  35  8.  W.  490,. 
De  Palacios  v.  Rio  Grande  etc.  Ry.  (Tex.  Civ.),  45  S.  W.  613,  and 
Garza  v.  Texas  etc.  Ry.  (Tex.  Civ.),  41  S.  W.  173,  holding  railroad 
company  liable  for  injury  where  servants  failed  to  use  means  to  pre- 
vent injury  after  discovery  of  peril.  See  notes,  49  Am.  St.  Rep.  323; 
54  Am.  St.  Rep.  216;  98  Am.  St.  Rep.  98;  69  L.  R.  A.  522,  552;  25  L. 
R.  A.  289. 

Distinguished  in  Martin  v.  Texas  etc.  Ry.,  87  Tex.  123,  26  S.  W. 
1055,  fixing  degree  of  care  required  of  railroad  company  to  prevent 
fires. 

86  Tex.  15-24,  40  Am.  St.  Bep.  818,  23  8.  W.  10,  SMITH  v.  OBOSBY. 
'In  Absence  of  Evidence  to  Contrary,  It  must  be  Presomed  that 
sheriff  took  necessary  steps  required  by  law  to  make  valid  sale,  and 
sold  all  he  was  authorized  by  levy  to  sell. 
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See  notes,  44  Am.  St.  Bep.  127;  53  Am.  St.  Bep.  596;  73  Am.  St. 
Bep.  540;  129  Am.  St.  Bep.  954;  105  Am.  St.  Bep.  618;  90  Am.  St. 
Bep.  626. 

If  DescrlptKm  in  Sale  XJnder  Bzecation  be  General,  but  sufficiently 
accurate  to  enable  parties  to  identify  land  levied  upon  and  conveyed 
by  use  of  such  means  as  would  be  admissible  in  court,  same  is  suffi- 
cient. 

Approved  in  Ferryman  v.  Bayburn  (Tex.  Civ.),  30  S.  W.  918,  Ben- 
son V.  Cahill  (Tex.  Civ.),  37  S.  W.  1090,  and  Hubermann  v.  Evans, 
46  Neb.  797,  65  N.  W.  1050,  all  reaffirming  rule;  Morrison  v.  Hazzard, 
99  Tex.  588,  92  S.  W.  35,  where  contract  stated  proportions  of  tract 
owned  by  various  parties,  parol  evidence  admissible  to  locate  specific 
parcels;  Beed  v.  Munn,  148  Fed.  751,  name  of  mine,  mining  district 
and  person  in  whose  name  recorded,  sufficient;  McCormick  v.  McCor- 
mick  Harvesting  etc.  Co.,  120  Iowa,  596,  95  N.  W.  183,  description 
that  would  pass  title  in  deed  sufficient;  Abbott  v.  Coates,  62  Neb. 
249,  86  N.  W.  1058,  extrinsic  evidence  admissible  to  aid  sheriff's  deed; 
Stephens  v.  Turner,  9  Tex.  Civ.  626,  29  S.  W.  938,  admitting  parol 
evidence  to  aid  general  description;  Gallagher  v.  Bahm  (Tex.  Giv.),  31 
8.  W.  328,  holding  sale  void  where  land  not  sufficiently  described; 
Aldridge  v.  Fardee,  24  Tex.  Civ.  260,  60  S.  W.  792,  Pierson  v.  Sanger 
(Tex.  Civ.),  51  S.  W.  870,  and  Pocke  v.  Garcia  (Tex.  Civ.),  41  8.  W. 
188,  admitting  extrinsic  evidence  to  aid  general  description;  Mac- 
manus  v.  Orkney  (Tex.  Civ.),  39  S.  W.  618,  excluding  extrinsic  evi- 
dence to  aid  description  where  defects  are  patent. 

Distinguished  in  Edrington  v.  Hermann,  97  Tex.  199,  77  8.  W.  409, 
description  of  land  as  fourteen  hundred  acres  in  northeast  corner  of 
certain  league  of  land  insufficient. 

Undivided  Interest  in  Part  of  Leagne  Allotted  in  Partition  to  de- 
fendant and  another  may  be  levied  on  in  execution. 

Approved  in  Bell  v.  Bead,  23  Tex.  Civ.  96,  56  8.  W.  584,  undivided 
interest  of  adult  heirs  in  homestead  of  deceased  parents  is  subject  to 
execution  sale  though  property  is  still  occupied  as  homestead  by  an- 
other minor  heir  not  party  to  execution. 


Tex.  25-51,  22  8.  W.  386,  1092,  JONES  v.  LEE. 

An  Unlocated  Land  Certificate  is  personal  property. 

Approved  in  Ward  v.  Cameron,  97  Tex.  474,  80  8.  W.  71,  where  cer- 
tificate issued  to  wife,  rights  of  husband  therein  governed  by  law  of 
their  domicile. 

86  Tex.  51-67,  22  8.  W.  933,  DANIEL  v.  HUTCHESON. 

Ifilitary  Ooorts  in  Texas  During  Beconstmction  Period  were  pro- 
visional courts  in  spite  of  fact  that  municipal  laws  of  state  were  per- 
mitted to  govern  in  determining  private  rights. 

Approved  in  Daniel  v.  Blake  (Tex.  Civ.),  23  S.  W.  243,  following 
rule;  Howard  v.  Galbraith  (Tex.  Civ.),  30  S.  W.  693,  giving  judgment 
of  military  court  full  force  and  effect. 

86  Tex.  67-68,  23  &  W.  379,  DAVIDSON  ▼.  IKABD. 

Bight  to  have  Judgment  Affirmed  on  Certificate  cannot  be  de- 
feated by  party  suing  out  writ  of  error  after  he  had  failed  to  prose* 
cute  his  appeal. 

Beaffirmed  in  Welsh  v.  Weiss,  40  Tex.  Civ.  260,  90  S.  W.  162; 
Barber  v.  Sabine  etc.  By.,  9  Tex.  Civ.  93,  28  S.  W,  271;  Hurley  v. 
Lester  (Tex.  Civ.),  32  S.  W.  555. 
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86  Tex.  68-71,  23  8.  W.  881,  DE  HABN  ▼.  MEXICAN  NAT.  BT. 

Statute  of  State  Wliicli  for  a  Tort  Qivea  Bight  of  Action  in  deroga- 
tion of  common  law,  or  right  of  action  unknown  to  that  law,  can 
have  no  extraterritorial  effect. 

Beaffirmcd  in  Mexican  Cent.  By.  v.  Goodman,  20  Tex.  Civ.  110, 
48  S.  W.  778.  Approved  in  McMillan  v.  Spider  Lake  etc.  Co.,  115 
Wis.  340,  95  Am.  St.  Rep.  947,  91  N.  W.  982,  60  L.  B.  A.  589,  denying 
recovery  to  nonresident  alien  mother  for  death  of  son  instantly 
killed. 

For  Injury  Inflicted  in  Another  State  or  Territory,  which  results  in 
death  of  party  injured,  surviving  relatives  have  no  right  of  recovery 
in  Texas,  if  injury  be  not  actionable  where  committed. 

Approved  in  Mexican  Nat.  B.  B.  v.  Jackson  (Tex.  Civ.),  32  S. 
W.  235,  enforcing  civil  suit  in  Texas  for  injury  received  in  Mexico; 
Eudiger  v.  Chicago  etc.  B.  B.,  94  Wis.  196,  68  N.  W.  662,  sustaining 
suit  for  death  in  foreign  state  caused  by  negligence  of  resident  cor- 
poration; White  V.  Bio  Grande  etc.  By.  Co.,  25  Utah,  364,  71  Pac. 
599,  holding  venue  of  action  for  wrongful  death  to  be  either  in 
county  of  injury  or  of  death.     See  note,  56  L.  B.  A.  194,  218. 

Distinguished  in  White  v.  Bio  Grande  etc.  By.  Co.,  25  Utah,  353, 
71  Pac.  595,  venue  of  action  for  wrongful  death  may  be  either  in 
county  of  injury  or  of  death. 

If  the  Law  of  the  State  Where  the  Injury  was  inflicted  gives  sub- 
stantially the  same  right  of  action  as  the  law  of  the  forum,  the  right 
will  be  enforced  in  the  latter  on  the  principle  of  comity. 

See  note,  56  L.  B.  A.  202. 

86  Tex.  74-81,  23  S.  W.  674,  BOONE  T.  Mn.LKR. 
Until  Legal  Foredosure  and  Sale  of  Land  Granted  by  Deed  of 

trust  as  security  for  debt,  title  remains  in  grantor. 

Approved  in  Texas  Loan  Agency  v.  Gray,  12  Tex.  Civ.  432,  34 
S.  W.  651,  reaffirming  rule;  Ogden  v.  Bosse,  86  Tex.  343,  see  24  S. 
W.  801,  sustaining  sale  by  grantor  though  prior  mortgage  on  the 
property;  McCammant  v.  Boberts,  87  Tex.  244,  27  S.  W.  88,  sale 
by  mortgagee  of  his  interest  in  mortgaged  property  will  not  operate 
as  transfer  of  mortgage  unless  indicated  that  it  is  an  assignment; 
Van  Burkles  v.  Southwestern  Mfg.  Co.  (Tex.  Civ.),  39  S.  W.  1087, 
mortgage  passes  by  assignment  of  note  it  was  given  to  secure. 

Where  Power  of  Sale  in  Deed  of  Trust  Designates  Person  at  whose 
request  sale  may  be  made,  sale  made  at  request  of  another  person  is 
void  and  passes  no  title. 

Approved  in  Whitney  v.  Krapf,  8  Tex.  Civ.  307,  27  S.  W.  844, 
Boone  v.  First  Nat.  Bank,  17  Tex.  Civ.  369,  43  S.  W.  595,  both  re- 
affirming rule;  Bemis  v.  Williams,  32  Tex.  Civ.  395,  74  S.  W.  333, 
sale  by  substitute  trustee  invalid,  where  original  trustee  not  requested 
to  sell  land;  Galloway  v.  Kerr  (Tex.  Civ.),  63  S.  W.  184,  2  Tex.  Ct. 
Bep.  394,  sale  under  trust  deed  in  county  other  than  county  desig- 
nated therein  invalidates  sale;  Fischer  v.  Simon  (Tex.  Civ.),  66  S. 
W.  884,  3  Tex.  Ct.  Bep.  434,  where  trust  deed  provides  that  trustee 
must  sell  as  under  execution,  he  must  do  so. 

86  Tex.  81-98,  23  S.  W.  578,  OULF  ETC.  BY.  ▼.  KTZOTAH. 
Concurrent  Negligence  of  Fellow-servant  will  not  Ezcnse  Master 

for  injury  to  servant  arising  from  defective  machinery  furnished  by 
him,  or  from  latent  danger  in  its  operation  unknown  to  injured  ser- 
vant, and  of  which  master  had  not  informed  him. 
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Approved  in  Galveston  etc.  By.  v.  Templeton,  87  Tex.  48,  26  S.  W. 
1068,  holding  railroad  company  liable  for  injury  to  servant  caused 
by  defective  oars.    See  note,  54  L.  E.  A.  171. 

There  is  No  Error  in  Refusing  to  Give  Requested  Charge  already 
covered  by  general  charge  given  by  court. 

Beaffirmed  in  Galveston  etc.  Ey.  v.  Edmunds  (Tex.  Civ.),  26  S. 
W.  634;  Galveston  etc.  Ey.  v.  McCray  (Tex.  Civ.),  43  S.  W.  275. 

Servant  Sotering  Employment  Assumes  Bisks  Commonly  Incident 
to  it,  and  is  not  limited  to  those  necessarily  incident  thereto,  and 
it  is  error  to  refuse  to  instruct  where  risk  in  question  appears  to  have 
been  common  ineid<ent  to  employment. 

Approved  in  Johnson  v.  Galveston  etc.  Ey.  (Tex.  Civ.),  30  S.  W. 
96,  International  etc.  Ey.  v.  Story,  26  Tex.  Civ.  27,  62  S.  W.  132, 
2  Tex.  Ct.  Eep.  212,  both  reaffirming  rule;  O'Connor  v.  Cook  (Tex. 
Civ.),  26  S.  W.  1114,  master  and  servant  are  both  bound  to  use  such 
care  as  prudent  persons  would  use  under  same  circumstances. 

It  is  Inc(»npetent  to  Impeach  Witness  by  Proof  of  contradictory 
statements  upon  immaterial  matters. 

Approved  in  Prewitt  v.  Southwestern  Tel.  etc.  Co.,  46  Tex.  Civ. 
125,  101  S.  W.  813,  following  rule;  Missouri  etc.  Ey.  v.  Moore,  24  Tex. 
Civ.  491,  59  S.  W.  284,  witness  cannot  be  impeached  on  immaterial 
issue. 

Two  Car  Repairers  are  Coemployees. 

See  note,  50  L.  E.  A.  435,  436. 

The  Fact  That  Air-brakes  Did  not  Hold  Cars  Does  not  Prove  that 
their  failure  so  to  do  was  caused  by  a  defect  therein. 

Approved  in  Gulf  etc.  Ey.  Co.  v.  Matthews,  32  Tex.  Civ.  145,  73 
8.  W.  418,  evidence  that  deceased  was  walking  upon  track  too  con 
jectnral  to  support  verdict. 

86  Tex.  9S-95,  23  S.  W.  640,  BICHABDSOK  v.  VAUGHAN. 

As  (General  Bule  Heirs  cannot  Sue  Without  Alleging  and  proving 
that  there  is  no  administration  upon  estate,  or  that  there  is  no  neces- 
sity for  one,  though  exception  is  allowed  where  necessary  to  preserve 
estate. 

Approved  in  Eylie  v.  Stammire  (Tex.  Civ.),  77  S.  W.  626,.  and 
Trueheart  v.  Savings  and  Loan  Co.  (Tex.  Civ.),  64  S.  W.  1004,  both 
reaffirming  rule;  Laas  v.  Seidel,  95  Tex.  444,  67  S.  W.  1016,  allegation 
that  estate  is  solvent,  insufficient;  Baker  v.  Hamblen  (Tex.  Civ.), 
75  S.  W.  363,  364,  petition  showing  no  administration  pending  and 
that  estate  might  lose  property  by  adverse  possession,  sufficient;  Sun 
Life  Ins.  Co.  v.  Phillips  (Tex.  Civ.),  70  S.  W.  603,  sustaining  action 
by  widow  and  children  of  insured  on  life  policy  payable  to  "execu- 
tors, administrators,  or  assigns";  Cox  v.  Yeazel,  49  Neb.  348,  68  N. 
W.  485,  administrator  of  estate  is  proper  party  to  suit;  Hynes  v. 
Winston  (Tex.  Civ.),  54  S.  W.  1069,  sustaining  suit  by  heirs  where 
no  administration  taken  out;  Laas  v.  Seidel,  28  Tex.  Civ.  142,  66 
S.  W.  872,  arguendo.     See  note,  22  L.  E.  A.  (n.  s.)  456. 

Distinguished  in  Belt  v.  Cetti,  100  Tex.  97,  93  S.  W.  1002,  where 
administrator  negligently  permitted  limitations  to  run,  minor  heirs 
might  sue. 

Averm^it  in  Action  for  Debt  That  Same  is  upon  Account  between 
merchant  and  merchant  doing  business  with  each  other  does  not 
show  ''mutual  or  current  account"  under  article  3202,  Eevised 
Statutes. 
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Approved  in  Co]ien>  v.  Shwarts  (Tex.  Civ.),  S2  8.  W.  820,  reaffina- 
ing  rule;  Dwight  v.  Matthews,  94  Tex.  537,  62  S.  W.  1053,  2  Tex. 
Ct.  Bep.  629,  where  account  sued  on  properly  itemized  except  as  to 
few  itemS)  held  sufficient. 

86  Tez.  96-100,  23  8.  W.  642,  TEXA8  ETC.  BT.  ▼.  FBEKCH. 

Petition  for  Damages  for  Personal  Injuries  which  alleges  that 
defendant's  foreman  "placed  heavy  piece  of  timber  on  ground,  and 
caused  ditch  to  be  dug"  too  close  to  it,  causing  dirt  to  cave  in,  and 
log  to  fall  upon  plaintiff,  does  not  admit  proof  of  safest  way  in 
which  work  might  be  done,  and  it  is  error  to  submit  such  issue  to 
jury. 

Approved  in  Texas  etc.  By.  v.  Campbell  (Tex.  Civ.),  39  S.  W. 
1104,  in  suit  based  on  railway's  negligence  in  furnishing  safe  track 
for  car  repairer,  railway's  negligence  must  be  properly  pleaded. 

Distinguished  in  Missouri  etc.  By.  v.  Brown  (Tex.  Civ.),  39  S.  W. 
327,  rule  not  applicable  under  facts  of  case. 

Where  Servant  bas  Equal  Knowledge  With  Master  of  Danger  inci- 
dent to  work,  as  where  same  consists  in  possible  operation  of  laws 
of  nature,  he  assumes  risk  if  he  goes  into  it,  and  requested  charge 
upon  thiS'  issue  should  be  given  where  evidence  raises  same. 

Approved  in  Texas  etc.  By.  v.  McKee,  9  Tex.  Civ.  104,  29  S.  W. 
545,  Missouri  etc.  By.  v.  Thompson,  11  Tex.  Civ.  665,  33  8.  W,  722, 
Gulf  etc.  By.  v.  Mayo,  14  Tex.  Civ.  267,  37  S.  W.  666,  Houston  etc. 
By.  V.  Martin,  21  Tex.  Civ.  209,  51  S.  W.  642,  Brown  v.  Miller  (Tex. 
Civ.),  62  S.  W.  549,  2  Tex.  Ct.  Bep.  429,  Houston  etc.  B.  B.  v.  Scott 
(Tex.  Civ.),  62  S.  W.  1077,  2  Tex.  Ct.  Bep.  369,  Missouri  etc.  By.  v. 
Spellman  (Tex.  Civ.),  34  S.  W.  299,  Eddy  v.  Bogers  (Tex,  Civ.),  27 
8.  W.  297,  Gulf  etc.  By.  v.  Hernandez  (Tex.  Civ.),  45  8.  W.  199, 
Ely  V.  San  Antonio  etc.  By.,  15  Tex.  Civ.  514,  40  8.  W.  176,  Ladonia 
etc.  Oil  Co.  V.  Shaw,  27  Tex.  Civ.  68,  65  8.  W.  695,  3  Tex.  Ct.  Bep. 
667,  and  Jennings  v.  Fort  Worth,  7  Tex.  Civ.  331,  26  S.  W.  928,  all 
reaffirming  rule;  Jones  v.  Galveston  etc.  By.,  11  Tex,  Civ.  41,  31  8.  W. 
707,  servant  must  use  diligence  to  protect  himself  even  while  acting 
under  orders;  Trinity  etc.  By.  Co.  v.  Perdue,  45  Tex.  Civ.  662,  101 
8.  W.  487,  applying  rule  where  brakeman  used  coupler  for  year  and 
knew  of  its  defect;  Hightower  v.  Gray,  36  Tex.  Civ.  677,  679,  83 
8.  W.  256,  257,  one  working  on  tunnel  assumed  risk  from  overhanging 
rocks;  Ft.  Worth  Stockyards  Co.  v.  Whittenburg,  34  Tex.  Civ.  168, 
78  8.  W.  366,  servant  assumed  risk  from  falling  sand  bank;  Moore 
V.  Missouri  etc.  By.  Co.,  30  Tex.  Civ.  271,  69  S.  W.  999,  servant  as- 
sumed risk  from  lid  of  tool-box  falling;  Foley  v.  Grand  Bapids  Gas- 
light Co.,  127  Mich.  674,  87  N.  W.  54,  servant  injured  by  caving  of 
sides  of  trench.     See  note,  49  I^.  B.  A.  52. 

Distinguished  in  Ft.  Wayne  v.  Christie,  156  Ind.  181,  59  N.  E.  388, 
instance  where  laborer  held  not  assuming  risk  of  banks  of  trench 
caving  in  while  digging  bell  holes. 

On  Trial  of  Action  for  Personal  Injnrlea  to  Servant,  where  evi- 
dence raises  no  issue  of  incompetence  of  foreman  of  gang  in  which 
plaintiff  was  working  when  injured,  it  is  error  to  submit  or  suggest 
such  issue  to  jury. 

Approved  in  Fort  Worth  etc.  By.  v.  Wrenn,  20  Tex.  Civ.  633,  50 
8.  W.  212,  reaffirming  rule;  Texas  etc.  By.  Co.  v.  Knox  (Tex.  Civ.),  75 
8.  W.  544,  Houston  etc.  By.  Co.  v.  Dolan  (Tex.  Civ.),  84  8.  W.  298, 
Texas  etc.  By.   v.  Berchiaeld,  12  Tex.  Civ.  148,  33  8.  W.  1023,  Ft. 
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Worth  etc.  By.  ▼.  Wrenn  (Tex,  Civ.),  50  8.  W.  212,  Western  Union 
Tel.  Co.  V.  Drake  (Tex.  Civ.),  29  S.  W.  920,  Texas  etc.  By.  Co.  v. 
Avery  (Tex.  Civ.),  33  S.  W.  705,  and  Texas  etc.  By.  v.  Moore,  8  Tex. 
Civ.  296,  27  S.  W.  965,  all  reversing  judgment  where  material  issue, 
unsupported  by  evidence,  submitted  to  jury;  Gulf  etc.  By.  v.  Pool,  10 
Tex.  Civ.  685,  31  S.  W.  690,  reversing  judgment  where  jury  charged 
upon  issue  not  raised;  Texas  etc.  By.  v.  Moore,  8  Tex.  Civ.  298,  27 
S.  W.  966,  dissenting  opinion,  majority  reversing  judgment  where 
material  issue,  unsupported  by  evidence,  submitted  to  jury. 

86  Tez.  100-102,  23  &  W.  647,  HAIiSEUi  V.  MeSfUBPHY. 

Where  Suit  was  Brought  Against  Gilbert  K  McMnrphy  and  Partner, 
and  judgment  entered  therein  against  Qabriel  L.  McMurphy  appears 
plainly  from  record  to  have  been  so  entered  through  clerical  error, 
same  will  be  held  to  support  execution  sale  of  Gilbert  L.  McMurphy's 
property. 

Approved  in  Bailey  ▼.  Crittenden  (Tex.  Civ.),  44  8.  W.  405,  judg- 
ment in  favor  of  members  of  firm  is  valid  though  in  giving  firm 
name  the  firm  name  is  given  incorrectly. 

Judgment  Against  One  Partner  will  Authorize  Sale  of  firm  prop- 
erty. 

Approved  in  Staacke  Bros,  v.  Walker  (Tex.  Civ.),  73  S.  W.  409, 
judgment  for  defendants  in  action  against  partnership,  in  which  only 
one  partner  served,  final  for  purpose  of  appeal. 

86  Tez.  102-109,  23  &  W.  645,  22  K  B.  A.  87,  OABELL  v.  ABNOLD. 

Essentials  of  Anthorlty  of  Qfllcer  to  Arrest  Under  Warrant  are 
existence  of  warrant  and  delivery  thereof  to  officer. 

Approved  in  Montgomery  v.  State,  43  Tex.  Cr.  308,  65  S.  W.  540, 
3  Tex.  Ct.  Bep.  499,  55  L.  B.  A.  866,  where  officer  arrests  under  war- 
rant, it  must  be  in  his  possession. 

Where  Warrant  has  Been  Issued  and  Placed  In  Hands  of  United 
States  marshal,  his  deputy  may  make  arrest  without  having  warrant 
in  his  possession  without  subjecting  his  principal  to  civil  action, 
where  he  exercises  no  more  force  or  detention  than  would  be  necessary 
had  warrant  been  in  his  possession. 

Approved  in  Letcher  v.  Crandall,  18  Tex.  Civ.  64,  44  S.  W.  198, 
detention  of  prisoner  committed  on  mittimus  after  void  order  of 
release  held  valid  though  officer  did  not  exhibit  mittimus;  Taylor 
V.  Evans  (Tex.  Civ.),  29  S.  W.  174,  holding  levy  valid  though  sheriflf 
did  not  actually  have  personal  possession  of  writ.  See  notes,  12  L.  B. 
A.  (n.  s.)  1020;  61  L.  B.  A.  935;  51  L.  B.  A.  202;  42  L.  B.  A.  678, 
681;  28  L.  B.  A.  688. 

If  Bequired,  the  Warrant  must  be  Exhibited  to  the  person  arrested. 

See  note,  42  L.  B.  A.  682. 

86  Tex.  109-116,  23  S.  W.  858,  EUJS  ▼.  VEBNON  lOE  ETC.  00. 

Court  has  Power  to  Authorise  Becelver  to  Create  Debts  and  make 
them  charge  upon  body  of  property  as  well  in  case  of  other  cor- 
porations  as  in  case  of  railway  corporations. 

Beaffixmed  in  Missouri  etc.  By.  v.  McFadden,  89  Tex.  145,  33  S. 
W.  854;  Missouri  etc.  By.  v.  Lacy,  13  Tex.  Civ.  397,  35  S.  W.  507; 
Kampmann  v.  Sullivan,  26  Tex.  Civ.  313,  63  S.  W.  176,  2  Tex.  Ct. 
Bep.  689;  Premier  Steel  Co.  v.  McElwaine  etc.  Co.,  144  Ind.  623, 
43  N.  £.  879;  Knickerbocker  v.  McKinlcy  Coal  Co.,  172  111.  548,  64 
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Am.  St.  Bep.  59,  50  N.  E.  334.  Approved  in  Missouri  etc.  B7.  Co.  v. 
Chilton,  7  Tex.  Civ.  194,  27  S.  W.  276,  where  accident  happened  and 
action  for  damages  commenced  while  railroad  in  hands  of  federal 
receiver,  or  discharge  of  receiver  and  return  of  property  to  railroad, 
plaintiff  could  enforce  claim  against  railroad.  See  notes,  54  Adl  St. 
Eep.  431;  2  L.  B.  A.  (n.  s.)  1056. 

Distinguished  in  Waters-Pierce  Oil  Co.  v.  United  States  etc.  Trust 
Co.,  44  Tex.  Civ.  403,  99  S.  W.  213,  receiver  has  no  power  to  appro- 
priate corpus  of  property  to  payment  of  claims  for  expenses  in  oper- 
ating railroad  prior  to  his  appointment;  International  Trust  Co.  v. 
United  Coal  Co.,  27  Colo.  254,  83  Am.  St.  Bep.  59,  60  Pac.  624,  holding 
court  has  no  such  power;  Makeel  v.  Hotchkiss,  190  111.  315,  316,  83 
Am.  St.  Bep.  131,  60  N.  E.  526,  receiver  in  suit  involving  only  equity 
of  redemption  has  no  lien  prior  to  mortgage;  International  Trust  Co. 
V.  United  Coal  Co.,  27  Colo.  254,  60  Pac.  624,  and  Makeel  v.  Hotch- 
kiss, 190  111.  316,  60  N.  E.  526,  both  holding  court  has  no  such  au- 
thority. 

Order  of  Court  in  Beceiverslilp  Matter  Which  wua  Within  Power 
of  court  making  it  will,  in  absence  of  evidence  to  contrary,  be  pre- 
sumed to  have  been  made  upon  proper  showing. 

Approved  in  Cushing  v.  B.  C.  Evans  Co.  (Tex.  Civ.),  33  S.  W. 
704,  reaffirming  rule;  Hammond  v.  Tarver,  11  Tex.  Civ.  52,  31  S. 
W.  843,  after  court  of  competent  jurisdiction  has  taken  property 
through  receiver,  no  other  court  can  interfere. 

Allowance  to  Master  in  Chancery  of  Payment  for  Hie  Seryicea  in 
receivership  proceeding  is  part  of  costs  of  court  under  act  of  1889, 
page  56,  and  is  properly  chargeable  against  body  of  estate. 

Approved  in  Espuela  Land  etc.  Co.  v.  Bindle,  11  Tex.  Civ.  261,  32 
S.  W.  583,  considering  receiver's  fees  as  part  of  court  costs. 

After  Property  hag  Bemi  Placed  in  Hands  of  Receiver  it  is  not  sub- 
ject to  levy  and  sale  under  execution,  and  execution  sale,  though  under 
levy  made  prior  to  appointment  of  receiver,  passes  no  title. 

Reaffirmed  in  Grosscup  v.  (German  Savings  etc.  Society,  162  Fed. 
951;  Southwestern  Investment  Co.  v.  Crawford,  16  Tex.  Civ.  476,  41 
S.  W.  720;  Scott  v.  Crawford,  16  Tex.  Civ.  480,  41  S.  W.  698;  French 
V.  McCready  (Tex.  Civ.),  57  S.  W.  896.  Approved  in  Hitz  v.  Jenks, 
185  U.  S.  169,  22  Sup.  Ct.  Bep.  598,  46  L.  856,  sale  of  realty  under 
private  deed  of  trust,  while  in  his  possession  as   receiver,  invalid. 

Distinguished  in  People  v.  Funch,  19  Colo.  Ap.  519,  520,  76  Pac. 
1123,  possession  of  personalty  by  officer  under  execution  not  devested 
by  appointment  of  receiver. 

While  Appointment  of  Beceiver  Does  not  Destroy  Liens  already 
acquired,  enforcement  of  such  liens  should  be  sought  in  court  of 
receivership. 

Reaffirmed  in  Garden  City  Banking  etc.  Co.  ▼.  Geilfuss,  86  Wis. 
625,  57  N.  W.  353.  Approved  in  dissenting  opinion  in  State  v.  Su- 
perior Ct.,  8  Wash.  225,  35  Pac.  1092,  25  L.  B.  A.  354,  majority  hold- 
ing receiver  not  entitled  to  possession  of  attached  property.  See 
note,  54  Am.  St.  Bep.  401. 

86  Tex.  116-118,  23  S.  W.  641,  SANBORN  ▼.  8CHULEB. 

After  Death  of  Husband,  Wife  can  Sell  what  is  apparently  com- 
munity property,  and  give  title  thereto  good  as  against  any  claim  or 
estate  of  which  purchaser  has  no  notice,  there  being  no  children. 
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Approved  in  Derrett  v.  Britton,  35  Tex.  Civ.  487,  80  S.  W.  563,  and 
Burleson  v.  Alvis,  28  Tex.  Civ.  55,  66  S.  W.  236,  3  Tex.  Ct.  Rep.  864, 
both  reaffirming  rule;  Bass  v.  Davis  (Tex.  Civ.),  38  S.  W.  270,  chil- 
dren own  one-half  interest  in  community  property  upon  death  of 
mother. 

86  Tex.  11&-120,  23  8.  W.  639,  BAINES  v.  JEMISON. 

Venae  of  Suit  Affects  Only  Bemedy,  and  I«egi8lature  has  Power  to 
change  law  in  relation  thereto  and  make  same  applicable  to  causes 
of  action  already  accrued,  but  to  have  such  effect,  intent  of  legis- 
lature must  be  evident. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Edmisson  (Tex.  Civ.),  52  S.  W.  636. 

Miscellaneous. — ^Bainer  v.  Jennison  (Tex.  Civ.),  27  S.  W.  183,  re- 
ferring historically  to  former  appeal. 

86  Tex.  120-121,  24  S.  W.  259,  LAUQHLIN  v.  DABNET. 

In  Order  to  ProcTire  Affirmance  of  Judgment  Under  Section  21, 
act  of  April  13,  1892,  certificate  must  be  filed  at  term  of  court  to 
which  appeal  or  writ  of  error  is  returnable. 

Reaffirmed  in  Pickett  v.  Mead  (Tex.  Civ.),  25  S.  W.  655. 

86  Tex.  121-128,  23  S.  W.  985,  OLCOTT  ▼.  GABEBT. 

Conveyance  of  Certain  Town  Lots,  Purporting  to  be  upon  considera- 
tion of  five  dollars,  to  bishop  and  his  successors  in  office  for  use  of 
Catholic  church,  "to  have  and  to  hold  ....  for  use  aforesaid  .... 
and  to  his  successors  and  assigns  forever,"  passes  fee  simple  in  trust 
for  benefit  of  church. 

Approved  in  Downen  v.  Rayburn,  214  111.  347,  73  N.  E.  366,  pro- 
vision in  deed  that  premises  are  "to  be  used  as  a  church  location"  is 
not  restriction.  See  notes,  65  Am.  St.  Rep.  799;  11  L.  R.  A.  (n.  s.) 
522,  523. 

Mere  Declaratioii  of  Use  to  Which  Granted  Premises  are  to  be  ap- 
plied does  not  ordinarily  import  condition. 

Reaffirmed  in  Long  v.  Moore,  19  Tex.  Civ.  366,  48  S.  W.  44. 

Presamirtion  in  Favor  of  Authority  and  Acts  of  Prirate  Officers 
applies  to  acts  of  bishop  of  Catholic  church  in  management  of  trust 
property. 

Approved  in  Haynes  v.  State,  100  Tex.  432,  100  S.  W.  914,  ayun- 
tamiento  presumed  to  have  collected  payment  required  before  making 
up  expediente;  Abee  v.  Bargas,  45  Tex.  Civ.  246,  100  S.  W.  193,  cer- 
tificate of  abstract  of  judgment  reciting  abstract  was  entered  on 
judgment  index,  showing  names  of  plaintiff  and  defendant,  will  be 
presumed  to  be  indexed  as  statute  requires;  Shaver  v.  Tinsley,  16  Tex. 
Civ.  371,  40  S.  W.  1043,  presuming  award  of  commissioner  of  general 
land  office  regular. 

86  Tex.  128-133,  33  8.  W.  983,  BUSK  v.  LOWBIE. 

Application  Under  Homestead  Donation  Law  mnst  be  Preceded  by 
actual  settlement  upon  land  applied  for,  and  same  gives  no  rights 
where  applicant  had  merely  gone  upon  land  and  done  half  day's  work, 
and  then  left  it. 

Approved  in  Cordill  v.  Moore,  17  Tex.  Civ.  219,  43  S.  W.  300, 
Lee  V.  Green,  24  Tex.  Civ.  112,  58  S.  W.  197,  both  reaffirming  rule; 
Hardman  v.  Crawford,  95  Tex.  199,  66  S.  W.  209,  sale  by  purchaser 
of  school  land  as  actual  settler  gives  only  right  to  be  substituted  as 
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actual  «ettler;  Lewis  v.  Scharbauer,  33  Tex.  Civ.  221,  76  S.  W.  226, 
where  applicant  offered  to  sell  land,  declaring  that  he  could  not  live 
on  it;  Thomson  v.  Hubbard  (Tex.  Civ.),  69  S.  W.  651,  where  applicant 
merely  ate  his  supper  two  hundred  yards  outside  of  land;  Smith  v. 
Russell,  23  Tex.  Civ.  558,  56  S.  W.  689,  holding  evidence  showed 
applicant  to  be  actual  settler;  Borchers  v.  Mead,  17  Tex.  Civ.  33,  34, 
43  S.  W.  301,  fencing  land  and  preparing  to  make  home  shows  inten- 
tion to  make  place  homestead;  Jordan  v.  Payne,  18  Tex.  Civ.  383,  384, 
45  S.  W.  190,  defining  actual  settler;  Hardman  v.  Crawford  (Tex.), 
66  S.  W.  209,  3  Tex.  Ct.  Rep.  872,  purchase  of  such  lands  without  actual 
settlement  gives  no  rights;  Yocum  v.  McCurdy  (Tex.  Civ.),  39  S.  W. 
210,  homestead  donation  may  be  acquired  by  actual  settler,  although 
land  inclosed  by  another. 

Where  Party,  Having  Made  Application  for  Hopiestead  under  home- 
stead donation  law  without  being  actual  settler,  later  did  actually 
settle,  survey  made  without  application  gives  no  right  as  against 
purchaser  under  "Scrip  Act"  who  has  survey  made  and  patent  issued 
to  him. 

Approved  in  Gracey  v.  Hendrix,  93  Tex.  31,  51  S.  W.  848,  Wag- 
goner V.  Daniels,  18  Tex.  Civ.  237,  44  S.  W.  948,  and  Hart  v.  Menefee 
(Tex.  Civ.),  45  S.  W.  856,  all  reaflarming  rule;  Brinkley  v.  Smith, 
12  Tex.  Civ.  644,  35  S.  W.  49,  claimant  must  file  application  while 
residing  upon  land. 

86  Tex.  133-143,  23  S.  W.  1103,  STATE  ▼.  CONNOS. 
Agreed  Statement  of  Facts  upon  WUch  Case  was  Tried  in  Court 

below  and  which  is  embodied  in  judgment  is  sufficient,  in  absence 
of  statement  of  facts,  findings,  or  agreed  case,  to  authorize  revision 
of  judgment  as  to  matters  arising  out  of  such  facts. 

Approved  in  Bomar  v.  West,  87  Tex.  300,  28  S.  W.  519,  reaffirm- 
ing rule;  Graves  v.  George  (Tex.  Civ.),  54  S.  W.  262,  statement  of 
facts  must  be  signed  by  parties  and  approved  by  judge. 

Distinguished  in  De  Garcia  v.  San  Antonio  etc.  Ry.  Co.  (Tex.  Civ.), 
77  S.  W.  277,  it  must  conclusively  appear  that  all  facts  are  in  record. 

Act  of  April  12,  1892,  to  Provide  for  Registration  of  Voters  in 
cities  of  ten  thousand  inhabitants,  did  not,  by  section  28,  repeal  or 
control  articles  1694  and  1697  of  Revised  Statutes,  requiring  that 
all  ballots  be  numbered  and  prohibiting  counting  of  unnumbered 
ballots. 

Reaffirmed  in  Hanscom  v.  State,  10  Tex.  Civ.  645,  31  S.  W.  550; 
Gray  v.  State,  19  Tex.  Civ.  527,  49  S.  W.  702.  Approved  in  Paul  v. 
State  of  Texas,  48  Tex.  Civ.  32,  106  S.  W.  452,  holding  special  charter 
authorizing  city  of  Dallas  to  prescribe  limits  wherein  saloons  may  be 
conducted  was  not  in  conflict  with  Baskin-McGregor  act;  Williams 
V.  State,  52  Tex.  Cr.  379,  107  S.  W.  1126,  general  liquor  law  did  not 
repeal  provisions  of  city  charter  establishing  saloon  limits;  Ex  parte 
Kimbrell,  47  Tex.  Cr.  336,  442,  83  S.  W.  384,  831,  provision  of  gen- 
eral election  law  as  to  notice  of  election  did  not  repeal  corresponding 
provision  in  local  option  stock  law.     See  note,  47  L.  B.  A.  809. 

Legislature  had  Power,  Under  Section  4,  Article  6,  of  Constitution, 
to  require  by  article  1694,  Revised  Statutes,  that  ballots  should  be 
numbered,  and,  by  article  1697,  that  unnumbered  ballots  should  not 
be  counted,  and  these  provisions  are  mandatory. 

Approved  in  Brigance  v.  Horlock,  44  Tex.  Civ.  279,  97  S.  W.  1061, 
provisions  of  Laws  of  1905,  page  520,  chapter  11,  requiring  presiding 
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judge  of  eleetion  to  write  bis  name  on  blank  side  of  official  ballot 
and  prohibiting  counting  of  ballote  not  bo  signed,  are  mandatory; 
Arnold  t.  Anderson,  41  Tex.  Civ.  517,  93  S.  W.  697,  presiding  judge 
cannot  authorize  another  to  sign  his  name  to  ballot;  Kirkpatrick  v. 
Deegans,  53  W.  Va.  287,  44  S.  E.  470,  upholding  law  invalidating  bal- 
lots not  signed  by  poll  clerks;  Ritchie  v.  Richards,  14  Utah,  378, 
47  Pac.  681,  act  of  March  26,  1896,  provides  for  numbering  of  ballots, 
and  such  provision  is  mandatory;  Slaymaker  v.  Phillips,  5  Wyo.  484, 
42  Pac.  1051,  47  L.  R.  A.  842,  applying  rule  to  section  130,  chapter  80, 
Laws  of  1890;  dissenting  opinion  in  Ex  parte  Anderson,  51  Tex.  Cr. 
246,  102  S.  W.  731,  majority  holding  fact  that  presiding  judge  at  elec- 
tion authorized  another  to  sign  ballots  for  him  did  not  invalidate 
election.     See  notes,  49  Am.  St.  Rep.  246;  25  L.  R.  A.  484. 

Distinguished  in  Clark  v.  Hardison,  40  Tex.  Civ.  613,  90  S.  W. 
343,  that  presiding  judge  indorsed  ballot  after  handing  it  to  voter  does 
not  invalidate  it;  Montgomery  v.  Henry,  144  Ala.  636,  39  So.  509, 
1  L.  R.  A.  (n.  s.)  656,  ballots  unnumbered  through  inadvertence  should 
be  counted. 

A  Law  Commandiiig  That  Ballots  shall  be  Numbered  and  forbidding 
the  counting  of  unnumbered  ballots   is  mandatory. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  378,  380,  81  S.  W.  975, 
976,  words  of  constitution  are  mandatory,  except  where  expressly 
permissive. 

Miscellaneous.— Cited  in  Gray  v.  State,  19  Tex.  Civ.  524,  49  S.  W. 
701,  constitutional  amendment  of  1891  gave  district  court  power  to 
try  contested  election  cases. 


Tex.  14S-166,  24  8.  W.  16,  22  L.  B.  A.  802,  LTONS-THOMAS 
HABDWABE  GO.  v.  PEBBT  STOVE  MFG.  CO. 

Proposltioii  That  Corporation  Created  Under  Oeneral  Laws  of  state 
may  do  any  act  in  reference  to  its  property  which  natural  person  may 
do  with  his  is  expressly  negatived  by  statute  in  Texas. 

Approved  in  Scott  v.  Farmers'  etc.  Nat.  Bank  (Tex.  Civ.),  66  S.  W. 
495,  3  Tex.  Ct.  Rep.  886,  construing  street  railway  charter  not  to 
authorize  acquirement  of  certain  property. 

Mere  Insolvency  of  Corporation  Followed  by  Cessation  of  Business 
with  no  intent  to  resume  will  not  operate  technical  dissolution,  though 
it  may  be  practical  dissolution. 

Approved  in  Weyeth  etc.  Mfg.  Co.  v.  James-Spencer  etc.  Co.,  15 
Utah,  128,  47  Pac.  610,  mere  assignment  of  stock  of  corporation  to 
pay  debts  does  not  per  se  work  dissolution. 

Under  Article  606^  Revised  Statutes^  in  Case  of  Dissolution  of  cor- 
poration to  which  it  is  applicable,  property  of  corporation  becomes 
trust  fund  for  payment  of  debts,  and  this  effect  should  follow  in- 
solvency and  cessation  of  business  with  no  intent  to  resume. 

Approved  in  Specht  v.  Bookhout,  14  Tex.  Civ.  447,  37  fcl.  W.  194, 
American  Nat.  Bank  v.  Dallas  Tinware  Mfg.  Co.,  15  Tex.  Civ.  634, 
635,  39  S.  W.  956,  957,  Tenney  v.  Ballard  etc.  Hat  Co.,  17  Tex.  Civ. 
146,  43  S.  W.  296,  San  Antonio  etc.  Ry.  v.  Davis  (Tex.  Civ.),  30  S. 
W.  695,  and  Wright  v.  Euless,  12  Tex.  Civ.  137,  138,  139,  34  S.  W. 
302,  303,  all  reaffirming  rule;  Brenton  v.  Peck,  39  Tex.  Civ.  231,  232, 
87  S.  W.  902,  903,  mere  refusal  of  corporation  to  pay  debts  will  not 
support  appointment  of  receiver;  Farmers'  etc.  Nat.  Bank  v.  Bell, 
31  Tex.  Civ.  127,  71  S.  W.  572,  independent  executor  holds  estate  for 
benefit  of  all  creditors;  Rogers  v.  East  Line  Lumber  Co.,  11    Tex. 
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Civ.  Ill,  112,  33  S.  W.  313,  314,  property  of  insolvent  corporation  is 
not  subject  to  attachment;  Moon  v.  Waxahachie  Qrain  Co.,  13  Tex. 
Civ.  109,  110,  35  S.  W.  340,  property  of  insolvent  corporation  held 
not  subject  to  attachment;  Sabin  v.  Columbia  etc.  Fuel  Co.,  25  Or. 
31,  42  Am.  St.  Eep.  767,  35  Pac.  854,  rule  only  applies  when  corpora- 
tion becomes  insolvent  or  is  dissolved.    See  note,  69  L.  B.  A.  135. 

nnd6T  Trend  of  Leglslatioa  in  Texas,  Assets  of  Insolvent  corpora- 
tion which  has  ceased  to  carry  on  business  with  no  intent  to  resume 
is  fund  from  which  all  creditors  not  secured  by  valid  liens  existing 
before  condition  was  fixed  have  right  to  be  paid  on  terms  of  equality. 

Beaffirmed  in  Wachsmith  v.  Sims  (Tex.  Civ.),  32  S.  W.  823;  Orr 
&  Lindsley  Shoe  Co.  v.  Thompson  (Tex.  Civ.),  36  S.  W.  1130;  Scott 
V.  Farmers'  etc.  Nat.  Bank  (Tex.  Civ.),  66  S.  W.  499,  3  Tex.  Ct. 
Bep.  891. 

Insolvent  Corporatioa  Wlddi  lias  Ceased  to  Do  Business,  with  no 
intent  to  resume  has  no  express  power  in  Texas  to  prefer  its  cred- 
itors, and,  as  same  is  not  necessary  to  transaction  of  its  business, 
it  cannot  be  implied. 

Approved  in  Orr  etc.  Shoe  Co.  v.  Thompson,  89  Tex.  502,  35  S.  W. 
473,  Fowler  v.  Bell,  90  Tex.  158,  59  Am.  St.  Eep.  792,  37  S.  W.  1059, 
39  L.  E.  A.  254,  Florsheim  etc.  Drygoods  Co.  v.  Wettermark,  10  Tex. 
Civ.  103,  30  S.  W.  506,  Bogers  v.  Southern  etc.  Lumber  Co.  (Tex.  Civ.), 
51  S.  W.  32,  Farmers*  etc.  Bank  v.  Templeton  (Tex.  Civ.),  40  S.  W. 
413,  Harrigan  v.  Quay  (Tex.  Civ.),  26  S.  W.  512,  Farwell  v.  Sweetzer, 
10  Colo.  Ap.  424,  51  Pac.  1014,  Memphis  Barrel  etc.  Co.  v.  Ward, 
99  Tenn.  178,  63  Am.  St.  Eep.  828,  42  S.  W.  14,  Ford  v.  Plankinton 
Bank,  87  Wis.  371,  58  N.  W.  768,  and  Lyons-Thomas  Hardware  Co. 
V.  Perry  Stove  Mfg.  Co.,  88  Tex.  482,  27  S.  W.  107,  all  reaffirming 
rule;  National  Bank  v.  Goolsby,  12  Tex.  Civ.  367,  35  S.  W.  715,  con- 
firming sale  by  insolvent  corporation  to  pay  deist,  where  purchaser 
was  without  knowledge  of  its  insolvency;  Bogers  v.  Southern  Pine 
Lumber  Co.,  21  Tex.  Civ.  56,  59,  51  S.  W.  30,  32,  holding  trust  deed 
by  insolvent  corporation  to  creditors  void;  City  Nat.  Bank  v.  Goshen 
Woolen  Mills  Co.,  35  Ind.  Ap.  578,  69  N.  E.  211,  directors  cannot  prefer 
themselves;  Clark  v.  Colton,  91  Md.  212,  46  Atl.  391,  and  Corey  v. 
Wadsworth,  118  Ala.  544,  545,  25  So.  522,  44  L.  E.  A.  766,  directors 
of  insolvent  corporation  cannot  secure  to  themselves  any  preference; 
dissenting  opinion  in  Adams  v.  Deyette,  8  S.  D.  143,  147,  65  N.  W.  480, 
481,  31  L.  B.  A.  497,  majority  reaffirming  rule.  See  notes,  45  Am.  St. 
Eep.  829;  57  Am.  St.  Eep.  77;  59  L.  E.  A.  199;  56  L.  E.  A.  121;  44 
L.  E.  A.  766;  43  L.  E.  A.  820;  39  L.  E.  A.  254;  29  L.  E.  A.  830;  27 
L.  B.  A.  562;  25  L.  E.  A.  746;  25  L.  E.  A.  548;  23  L.  E.  A.  618. 

Denied  in  Weyeth  etc.  Mfg.  Co.  v.  James-Spencer  etc.  Co.,  15 
Utah,  132,  47  Pac.  611,  Ames  v.  Heslet,  19  Mont.  189,  61  Am.  St. 
Eep.  497,  47  Pac.  806,  and  Alberger  v.  Kansas  City  Nat.  Bank,  123 
Mo.  324,  27  S.  W.  659,  all  holding  insolvent  corporation  may  prefer 
one  creditor  to  another  in  payment  of  debts. 

"'Business'  is  a  Word  of  Large  Signification,  and  denotes  the  em- 
ployment or  occupation  in  which  a  person  is  engaged  to  procure  a 
living." 

Approved  in  Cohen  v.  State,  53  Tex.  Cr.  426,  427,  110  S.  W.  68, 
charge  defining  business  as  that  which  engages  one's  time  and  labor 
is  erroneous;  Semple  v.  Schwarz,  130  Mo.  Ap.  75,  109  S.  W.  636,  cove- 
nant not  to  use  lot  for  business  forbids  maintaining  physician's  office. 
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86  Tex.  170-172,  23  8.  W.  981,  WABB  ▼.  WHITE. 

Under  Article  S602,  Berised  Statutes^  Person  Convicted  of  seduc- 
tion and  punished  by  assessment  of  pecuniary  fine,  cannot  be  hired 
out  for  purpose  of  collecting  fine. 

Reaffirmed  in  Ward  v.  White  (Tex.  Civ.),  24  S.  W.  312.  Approved 
in  Ex  parte  Biela,  46  Tex.  Cr.  488,  81  S.  W.  740,  nor  can  he  be  dis- 
charged on  habeas  corpus.    See  note,  27  L.  R.  A.  599. 

86  Tex.  172-178,  23  S.  W.  076,  FORTUNE  ▼.  KILLEBBEW. 

Where  Father's  Interests  in  Matter  are  Adverse  to  Those  of  his 
children  therein,  he  is  not  authorized  as  their  guardian  to  submit  their 
claims  to  arbitration  by  signing  agreement  to  that  effect. 

Approved  in  Sandoval  v.  Rosser,  86  Tex.  68*6,  26  S.  W.  934,  holding 
ward  not  bound  by  judgment  in  suit  brought  against  him  by  guard- 
ian.   See  note,  70  L.  R.  A.  174. 

While  Jurisdiction  of  District  Court  is  Limited  to  Certain  Cases 
by  constitution,  it  is  court  of  general  jurisdiction  within  rule  that 
every  intendment  is  indulged  in  favor  of  judgment  of  courts  of  gen- 
eral jurisdiction. 

Approved  in  Wise  Co.  v.  Montague  Co.,  21  Tex.  Civ.  447,  62  S.  W. 
617,  reaffirming  rule;  Moore  v.  Blagge  (Tex.  Civ.),  34  S.  W.  318,  dis- 
trict court  has  no  jurisdiction  of  ex  parte  proceeding  in  partition 
wherein  all  owners  are  petitioners  and  agree. 

Dnty  of  District  Court  in  Entering  Judgment  on  Award  by  arbi- 
trators is  ministerial  rather  than  judicial,  is  extraordinary  power  of 
special  nature,  and  if  statutory  authority  is  exceeded  judgment  is 
void. 

Approved  in  Crouch  v.  Crouch,  30  Tex.  Civ.  292,  70  S.  W.  596,  agree- 
ment between  husband  and  wife  to  arbitrate  being  void,  'judgment 
entered  on  award  is  void;  Thompson  v.  Seay  (Tex.  Civ.),  26  S.  W. 
896,  holding  entry  of  judgment  upon  award  in  case  not  pending  an 
extraordinary  power  strictly  construed. 

Miscellaneous. — Cited  in  Logan  v.  Robertson  (Tex.  Civ.),  82  S.  W. 
398,  under  probate  act  of  1848,  holder  of  locative  contract  with  guar- 
dian of  minor  had  equitable  title. 

86  Tex.  179-192,  23  8.  W.  576,  1100,  22  L.  E.  A.  105,  CLAEENDON 
LAND  INV.  ETC.  CO.  v.  McCI£LLAND. 

Neither  Courts  nor  Legislature  of  Texas  have  Evor  Becognized 
common-law  rule  requiring  every  man  to  restrain  his  cattle  by  tether 
or  inclosure. 

Approved  in  Abbey  ▼.  Shiner,  5  Tex.  Civ.  288,  24  S.  W.  92,  reaf- 
firming rule;  Clarendon  Land  Co.  v.  McClelland,  89  Tex.  487,  59  Am. 
St.  Rep.  72,  34  S.  W.  99,  31  L.  R.  A.  669,  and  Clarendon  Land  etc. 
Co.  V.  McClelland  (Tex.  Civ.),  31  S.  W.  1089,  in  same  case  on  sub- 
sequent appeal.     See  note,  47  L.  R.  A.  '588. 

One  Who  Desires  to  Secure  His  Lands  Against  Encroachment  of 
livestock  must  inclose  it  sufficiently  to  prevent  entry  of  ordinary 
animals  of  class  intended  to  be  excluded. 

Approved  in  Gartrell  v.  State  (Tex.  Cr.),  61  S.  W.  489,  and  Texas 
etc.  Ry.  Co.  v.  Pruitt,  49  Tex.  Civ.  374,  110  S.  W.  968,  both  reaf- 
firming rule. 

Person  is  Qnilty  of  No  Negligence  in  Permitting  His  Cattle  to  Bun 
at  large,  and  is  not  responsible  to  person  whose  land  or  property  is 
damaged  by  their  going  thereon. 
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Beaffinned  in  Oulf  etc.  By.  ▼.  Oakes,  94  Tex.  159,  58  S.  W.  1000, 
52  L.  B.  A.  293. 

In  Directing  That  "Judgment  of  Oonrt  of  GiTil  Appeals  ahall  be 
conclusive  upon  facts  of  case/'  legislature  intended  that  its  decision 
upon  facts  as  to  which  evidence  is  in  conflict  shall  not  be  subject 
to  review. 

ReaflBrmed  in  Mutual  etc.  Ins.  Co.  v.  Hayward,  88  Tex.  327,  31 
S.  W.  509;  Texas  etc.  By.  v.  Johnson,  14  Tex.  Civ.  568,  569,  37  S.  W. 
975. 

Intent  of  Acts  of  1892,  Page  22,  is  to  Snable  Supreme  Court  to 
decide  all  issues  presented  for  determination  in  light  of  pleadings  and 
of  every  fact  established  either  by  undisputed  evidence  or  by  con- 
clusions of  appellate  court  upon  conflicting  evidence. 

Approved  in  San  Antonio  St.  By.  v.  Muth,  7  Tex.  Civ.  446,  27  S. 
W.  753,  where  assignment  contains  several  points,  they  may  be  con- 
sidered separately;  Eastman  v.  Qurrey,  15  Utah,  419,  49  Pac.  312, 
setting  aside  judgment  not  supported  by  evidence. 

Assignment  That  "Court  Erred  in  Fifth  Paragraph  of  his  charge  to 
to  jury,  which  is  as  follows/'  setting  forth  charge,  is  sufficient  on 
appeal  without  setting  forth  reasons  why  same  was  error. 

Approved  in  Gulf  etc.  By.  Co.  v.  Walters,  49  Tex.  Civ.  77,  107  S. 
W.  372,  Frontroy  v.  Atkinson,  45  Tex.  Civ.  325,  100  S.  W.  1024,  Gulf 
etc.  By.  ▼.  Bamey  (Tex.  Civ.),  24  S.  W.  654,  Gulf  etc.  By.  v.  Williams 
(Tex.  Civ.),  39  S.  W.  968,  and  Moline  Plow  Co.  v.  Mathews  (Tex. 
Civ.),  44  S.  W.  700,  all  reaffirming  rule;  St.  Louis  etc.  By.  Co.  v. 
White,  97  Tex.  496,  80  S.  W.  78,  holding  assignments  sufficient;  Com- 
mack  V.  Bogers,  96  Tex.  460,  461,  73  S.  W.  796,  797,  assignment  com- 
plaining of  two  distinct  rulings  defective;  St.  Louis  etc.  By.  Co.  v. 
McArthur,  96  Tex.  67,  70  8.  W.  318,  assignment  that  verdict  is  con- 
trary to  evidence  sufficient;  Frugia  v.  Trueheart,  48  Tex.  Civ.  526, 
106  S.  W.  741,  where  assignment  of  error  goes  to  admission  of  entire 
deposition  of  county  clerk,  it  did  not  raise  question  of  particular 
portion  of  it;  Haight  &  Co.  v.  Turner,  44  Tex.  Civ.  597,  99  S.  W.  197, 
applying  rule  where  assignment  of  error  stated  paragraph  of  charge 
set  out,  giving  measure  of  damages,' is  erroneous;  Evans  v.  Jackson, 
41  Tex.  Civ.  280,  92  S.  W.  49,  assignment  raising  at  least  four  dis- 
tinct questions  of  law  multifarious;  First  State  Bank  v.  McGaughey, 
38  Tex.  Civ.  497,  498,  86  S.  W.  56,  assignment  that  court  erred  in  sus- 
taining general  demurrer  sufficient;  Brackenridge  v.  Claridge,  91  Tex. 
535,  44  S.  W.  822,  43  L.  B.  A.  593,  reversing  judgment  where  jury 
erroneously  charged  to  find  for  plaintiff;  Davis  v.  Missouri  etc.  By., 
17  Tex.  Civ.  200,  43  S.  W.  45,  and  International  etc.  By.  v.  Downing, 
16  Tex.  Civ.  647,  41  S.  W.  192,  holding  assignment  setting  out  ruling 
attacked  sufficient;  Texas  etc.  By.  v.  Echols,  17  Tex.  Civ.  683,  41 
S.  W.  491,  refusing  to  consider  assignment  not  pointing  out  error; 
Cotton  V.  Coit  (Tex.  Civ.),  30  S.  W.  283,  refusing  to  consider  assign- 
ment not  pointing  out  error;  Western  Union  Tel.  Co.  v.  Sanders  (Tex, 
Civ.),  26  S.  W.  735,  setting  out  instruction  objected  to  held  suf- 
ficient. 

Distinguished  in  Watzlavzick  v.  Oppenheimer,  38  Tex.  Civ.  308,  85 
S.  W.  856,  assignments  that  court  erred  in  rendering  judgment  in 
favor  of  intervener  and  against  defendants  too  general;  Missouri  etc. 
By.  V.  Beynolds  (Tex.  Civ.),  26  S.  W.  882,  assignment  that  court 
refused  to  grant  continuance  where  motion  stated  four  different 
grounds  held  too   general. 
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Explained  in  Boone  v.  Herald  News  Co.,  27  Tex.  Civ.  548,  66  S.  W. 
314,  3  Tex.  Ct.  Rep.  983,  assignment  of  error  not  proposition  in  itself 
nor  followed  by  proposition  need  not  be  considered;  and  also  in  Scott 
V.  Farmers  and  Merchants'  Nat.  Bank  (Tex.  Civ.),  66  S.  W.  491,  492, 
3  Tex.  Ct.  Rep.  883,  sustaining  objection  against  assignment  of  error 
in  case  at  bar  as  too  general. 

86  Tex.  194-203,  24  8.  W.  386,  22  L.  B.  A.  779,  WADEINS  ▼.  WAT- 
SON. 

Since  Act  of  January  26,  1840,  Common  Law,  so  far  as  not  incon- 
sistent with  constitutions  and  statutes  of  Texas,  has  been  in  force. 

Reaffirmed  in  Chaison  v.  Beauchamp,  12  Tex.  Civ.  Ill,  34  S.  W. 
304. 

Act  of  April  SO,  1846,  Prescribing  Only  Mode  in  which  married 
women  can  convey  their  separate  property  in  lands,  refer*  to  that  in 
which  grantor  has  interest,  and  not  to  property  which  at  some  future 
time  may  become  her  separate  property. 

Approved  in  Zimpelman  v.  Portwood,  48  Tex.  Civ.  441,  107  S.  W. 
585,  married  woman  must  be  joined  by  her  husband,  though  minor, 
in  deed  to  her  separate  estate;  Colonial  &  U.  S.  Mtg.  Co.  v.  Shetford, 

27  Tex.  Civ.  156,  66  S.  W.  105,  arguendo. 

Married  Woman  has  No  Power  in  Texas  to  Bind  Herself,  even  by 
express  covenants  in  deed  which  if  given  effect  would  prevent  her 
successful  assertion  of  after-acquired  title.  Her  conveyance  passes 
only  her  present  interest. 

Reaffirmed  in  Logue  v.  Atkeson,  35  Tex.  Civ.  308,  80  S.  W.  140; 
Peterson  v.  McCauley  (Tex.  Civ.),  25  S.  W.  828;  Kellett  v.  Trice,  95 
Tex.  168,  169,  66  S.  W.  53,  3  Tex.  Ct.  Rep.  794,  795;  Johnson  v.  Blum, 

28  Tex.  Civ.  11,  14,  66  S.  W.  462.  Approved  in  Lewis  v.  Hoeldtke 
(Tex.  Civ.),  76  S.  W.  311^  wife  not  bound  by  unauthorized  representa- 
tions of  her  husband;  State  v.  Kemmerer,  15  S.  D.  506,  90  N.  W.  150, 
wife  joining  in  quitclaim  deed  not  estopped  to  set  up  subsequently 
acquired  title. 

Since  Married  Woman  has  No  Power  in  Texas  to  convey  separate 
property  interest  to  be  acquired  in  future,  she  cannot  estop  herself, 
or  her  heirs,  from  asserting  after -acquired  interest. 

Approved  in  Morrison  v.  Balzer,  35  Tex.  Civ.  250,  80  S.  W.  250, 
reaffirming  rule;  White  v.  Simonton,  34  Tex.  Civ.  469,  79  S.  W.  624, 
married  woman  could  not  be  estopped  by  showing  that  she  accepted 
deed  from  father  in  full  settlement  of  her  interest  in  community 
property;  Grandjean  v.  San  Antonio  (Tex.  Civ.),  38  S.  W.  841,  in 
order  to  estop  married  woman  to  assert  claim,  she  must  have  been 
guilty  of  fraud;  Terry  v.  Barbour,  5  Tex.  Civ.  476,  24  S.  W.  381,  where 
grantor  failed  to  convey  full  amount  of  land  intended,  and  no  fraud 
alleged  or  proven,  held  he  was  not  required  to  make  up  deficiency. 
See  notes,  61  L.  R.  A.  878;  59  L.  R.  A.  206;  32  L.  R.  A.  201;  23  L.  R. 
A.  564. 

86  Tex.  203-207,  40  Am.  St.  Bep.   829,  24  8.  W.  390,  INTEBNA- 
TIONAI.  ETC.  BY.  ▼.  WELCH. 

BaHroada  are  not  Insurers  of  Safety  of  Passengers  further  than 
could  be  required  by  exercise  of  such  high  degree  of  prudence  and 
foresight  ae  to  possible  dangers  as  would  be  used  by  very  prudent, 
cautious,  and  competent  persons  under  similar  circumstances. 
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Reaffirmed  in  Houston  etc.  B.  B.  Co.  v.  Keeling,  102  Tex.  523,  120 
S.  W.  848,  Missouri  etc.  B7.  Co,  v.  Dunbar,  49  Tex.  Civ.  14,  108  S. 
W.  501,  Gilmore  v,  Houston  Electric  Co.,  46  Tex.  Civ.  317,  102  8.  W. 
169,  Galveston  etc.  By.  Co.  v.  Morrison,  46  Tex.  Civ.  188,  102  S.  W. 
144,  St.  Louis  etc.  By.  Co.  v.  Parks,  40  Tex.  Civ.  483,  90  S.  W.  345, 
Green  v.  Houston  Elec.  Co.,  40  Tex.  Civ.  262,  89  S.  W.  443,  El  Paso 
etc.  By.  Co.  v.  Harry,  37  Tex.  Civ.  93,  83  S.  W.  736,  International  etc. 
B.  Co.  V.  Clark,  36  Tex.  Civ.  195,  81  S.  W.  821,  Hardin  v.  Ft.  Worth 
etc.  By.  Co.,  33  Tex.  Civ.  449,  77  S.  W.  431,  Williams  v.  International 
etc.  B.  Co.,  28  Tex,  Civ.  510,  67  S.  W.  1089,  Contreras  v.  San  Antonio 
etc.  Co.  (Tex.  Civ.),  83  S.  W.  870,  El  Paso  Elec.  By.  Co.  v.  Harry 
(Tex.  Civ.),  83  S.  W.  736,  Central  Texas  etc.  By.  Co.  v.  Smith  (Tex, 
Civ.),  73  S.  W.  538,  Knauff  v.  San  Antonio  Traction  Co.  (Tex.  Civ.), 
70  S.  W.  1012,  St.  Louis  etc.  By.  Co.  v.  Byers  (Tex.  Civ.),  70  S.  W. 
559,  St.  Louis  etc.  By.  Co.  v.  McCullough,  18  Tex.  Civ.  536,  45  S.  W. 
325,  Gary  v.  Gulf  etc.  By.  Co.,  17  Tex.  Civ.  131,  42  S.  W.  578,  DUling- 
ham  V.  Wood,  8  Tex.  Civ.  74,  27  S.  W.  1075,  Gulf  etc.  By.  v.  Shields, 
9  Tex.  Civ.  656,  28  S.  W.  710,  Fort  Worth  etc.  By.  v.  Kennedy,  12 
Tex.  Civ.  656,  35  S.  W.  336,  Houston  etc.  By.  v.  Dotson,  15  Tex.  Civ. 
80,  38  S.  W.  644,  Gulf  etc.  By.  v.  Brown,  16  Tex.  Civ.  103,  40  S.  W. 
614,  Houston  etc.  By.  v.  Bichards,  20  Tex.  Civ.  205,  49  S.  W.  688, 
McCarty  v.  Houston  etc.  By.,  21  Tex.  Civ.  575,  54  S.  W.  425,  Texas 
etc.  By.  V.  Orr  (Tex.  Civ.),  31  S.  W.  696,  Ft.  Worth  etc.  By.  v.  Enos 
(Tex.  Civ.),  50  S.  W.  597,  Ft.  Worth  etc.  By.  v.  Stone  (Tex.  Civ.), 
25  S.  W.  808,  Gulf  etc.  By.  v.  Stricklin  (Tex.  Civ.),  27  S.  W.  1094, 
Texas  etc.  By.  v.  Buckalew  (Tex.  Civ.),  34  S.  W.  166,  Missouri  etc. 
By.  V.  Scarborough  (Tex.  Civ.),  51  S.  W.  356,  Ft.  Worth  etc.  By.  v. 
Bogers,  24  Tex.  Civ.  383,  60  S.  W.  62,  2  Tex.  Ct.  Bep.  29,  Houston 
etc.  By.  V.  George  (Tex.  Civ.),  60  S.  W.  314,  1  Tex.  Ct.  Bep.  376. 
Approved  in  International  etc.  B.  B.  Co.  v.  Cruse  turner,  44  Tex.  Civ. 
186,  98  S.  W.  425,  employees  acting  in  customary  way  at  time  passen- 
ger on  freight  train  was  injured  did  not  relieve  carrier  of  duty  of 
exercising  degree  of  care  imposed  by  law,  under  circumstances  exist- 
ing at  time;  Citizens*  By.  Co.  v.  Sinclair,  36  Tex.  Civ.  266,  81  S.  W. 
329,  railway  not  absolutely  bound  to  furnish  reasonably  safe  car; 
International  etc.  By.  Co.  v.  Johnson,  23  Tex.  Civ.  187,  55  S.  W.  788, 
discussing  degree  of  care  railroad  owes  to  employee  engaged  in  service 
on  trains  where  injury  occurred  from  misplacement  of  switch  by  out- 
side parties.    See  notes,  51  Am.  St.  Bep.  310,  561;  77  Am.  St.  Bep.  27. 

Where  Charge  Oiven  is  Incorrect  Statement  of  Law,  it  stands  ex- 
cepted to,  and  party  injured  need  not  ask  for  special  charge  stating 
law  correctly. 

Approved  in  Paris  etc.  By.  v.  Nesbitt,  11  Tex.  Civ.  610,  33  S.  W. 
280,  and  International  etc.  By.  v.  Kuehn,  11  Tex.  Civ.  23,  31  S.  W. 
323,  both  reversing  judgment  where  erroneous  instruction  given; 
Missouri  etc.  By.  v.  Bodgers,  89  Tex.  680,  36  S.  W.  244,  reversing 
judgment  where  incorrect  rule  of  law  given  in  charge;  Gulf  etc. 
By.  V.  Higby  (Tex.  Civ.),  26  S.  W.  738,  reversing  judgment  where 
erroneous  instruction  given;  Missouri  etc.  By.  v.  Brown  (Tex.  Civ.), 
39  8.  W.  327,  Citizens'  By.  Co.  v.  Sinclair,  36  Tex.  Civ.  267,  81  8.  W. 
329,  and  Southern  Kansas  By.  Co.  v.  Sage,  98  Tex.  441,  84  S.  W. 
815,  all  reversing  for  contradictory  charges. 

86  Tex.  207-211,  24  S.  W.  389,  BLAOKWELL  v.  BLACKWELL. 

Where  Executor,  Without  Order  of  Court,  Conveys  to  testator's 
wife  land  in  which  will  gives  her  life  estate  and  afterward  takes 
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conveyance  of  same,  upon  her  death  he  holds  5n  trust  for  remainder- 
men,  heirs  of  deceased,  who  may  secure  partition  of  land. 

See  note,  41  Am.  St.  Rep.  144. 

An  Order  Approving  the  Final  Acconnt  of  an  Ezecntor  does  not 
operate  as  a  discharge. 

Approved  in  Thomas  v.  Hawpe,  35  Tex.  Civ.  315,  80  S.  W.  131,  ac- 
count not  final  as  to  property  accidentally  or  fraudulently  omitted 
therefrom. 

86  Tez.  21^226,  24  8.  W.  266,  PICKLE  ▼.  McOALL. 

Latter  Part  of  Article  1012,  Revised  Statutes,  was  intended  by 
legislature  to  confer  upon  supreme  court  original  jurisdiction  to  issue 
quo  warranto  or  mandamus,  as  contemplated  in  article  5,  section  3 
of  constitution. 

Reaffirmed  in  Thomson  v.  Baker,  90  Tex.  166,  38  S.  W.  22;  Terrell 
V.  Greene,  88  Tex.  545,  31  S.  W.  634.    See  note,  58  L.  R.  A.  854. 

The  Controller  of  the  State  is  a  State  Officer,  subject  to  the  law 
granting  to  the  supreme  court  the  power  to  issue  writs  of  mandamus. 

See  note,  58  L.  R.  A.  868. 

86  Tex.  226-230,  24  8.  W.  393,  STATE  V.  MORRIS. 

Mandamus  will  not  Lie  to  Control  Exercise  of  Discretion  of  inferior 
courts,  and  where  euch  courts  have  acted  judicially  upon  matter  prop- 
erly presented  to  them,  their  decision  cannot  be  altered  or  controlled 
by  mandamus  from  superior  court. 

Reaffirmed  in  Dunn  v.  St.  Louis  etc.  Ry.  Co.,  40  Tex.  Civ.  244,  88 
S.  W.  533,  Schintz  v.  Morris,  13  Tex.  Civ.  600,  36  S.  W.  292.  Ap- 
proved in  Riggins  v.  Richards  (Tex.  Civ.),  79  S.  W.  86,  declining  to 
review  action  of  city  council  in  removing  mayor. 

Mandamus  is  Never  Oranted  When  Qrievance  Complained  of  may 
be  corrected  on  error  or  appeal. 

Approved  in  State  v.  Fisher,  94  Tex.  491,  62  S.  W.  540,  2  Tex.  Ct. 
Rep.  402,  and  Schintz  v.  Morris,  13  Tex.  Civ.  602,  36  S.  W.  293,  man- 
damus will  never  be  granted  where  law  affords  sufficient  mode  of 
redress;  Cox  v.  Hightower,  19  Tex.  Civ.  538,  47  S.  W.  1049,  granting 
mandamus  to  compel  district  judge  to  hear  proof  on  motion.  See 
note,  98  Am.  St.  Rep.  892. 

86  Tex.  230-233,  24  8.  W.  396,  HEBF  V.  JAMES. 

Supreme  Court  has  Jurisdiction  from  Certificate  of  Dissent  in  court 
of  civil  appeals  only  in  cases  where  judgments  of  that  court  are  not 
final  and  conclusive. 

Approved  in  Kidd  v.  Rainey,  95  Tex.  558,  559,  68  S.  W.  507,  re- 
affirming rule. 

Limited  in  Wallis  v.  Stuart,  92  Tex.  572,  50  S.  W.  568,  limiting  case 
and  construing  articles  1040-1043,  Revised  Statutes. 

86  Tex.  234-240,  24  S.  W.  272,  BOYDSTON  v.  ROCKWALL  COUNTY. 

When  Municipal  Corporation  has  Power  to  Do  purely  administrative 
act,  it  may  ratify  such  act  when  done  by  one  without  authority  who 
purports  to  act  in  its  behalf. 

Reaffirmed  in  Mills  Co.  v.  Lampasas  County  (Tex.  Civ.),  40  S.  W. 
553.  Approved  in  Baldwin  v.  Travis  County,  40  Tex.  Civ.  158,  88 
8.  W.  484,-  commissioners'  court  could  not  ratify  contract  they  had  no 
power  to  make;  Steiner  v.  Polk  County,  40  Or.  126,  66  Pac.  708,  ap- 

4  Tex.  Note*— 32 
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plying  rule  to  wounded  pauper  sent  to  hospital  on  advice  of  county 
judge. 

Article  986in,  Sayles'  Oivil  Statutes,  B^tive  to  Investment  of  per- 
manent school  funds  of  counties  by  sale  of  existing  securities  and  pur- 
chase of  others,  confers  special  authority,  and  does  not  restrict 
general  power  of  commissioner's  court  in  premises. 

Reaffirmed  in  Waggoner  v.  Wise  Co.,  17  Tex.  Civ.  226,  43  S.  W. 
840;  Albright  v.  Allday  (Tex.  Civ.),  37  S.  W.  651. 

Distinguished  in  Delta  Co.  v.  Blackburn,  100  Tex.  56,  93  S.  W.  421, 
commissioner's  court  had  no  power  to  reduce  interest  on  note  given 
in  payment  for  school  land. 


86  Tez.  240-243,  24  8.  W.  394,  SILET  ▼.  WILSON. 

Wife  Joined  by  Her  Husband  may  Convey  her  separate  property 
to  third  person,  though  purpose  Is  that  grantee  shall  convey  to  hus- 
band, and  latter  conveyance  will  vest  title  in  husband,  and  fact  that 
land  conveyed  is  homestead  is  immaterial. 

Approved  in  Thompson  v.  Wilson,  24  Tex.  Civ.  667,  60  S.  W.  355,  1 
Tex.  Ct.  ,Rep.  465,  Kellett  v.  Trice,  95  Tex.  168,  66  S.  W.  53,  3  Tex. 
Ct.  Rep.  794,  both  reaffirming  rule;  Kellett  v.  Kellett,  23  Tex.  Civ. 
575,  56  S.  W.  767,  where  deed  of  wife's  separate  property  by  husband 
and  wife  for  expressed  purpose  of  devesting  her  separate  estate  to 
end  that  it  might  be  community  property,  which  conveyed  property 
in  trust  to  convey  same  to  husband  as  community  property,  in  pur- 
suance of  which  trustee  conveyed  to  husband,  transaction  was  inef- 
fective; Rogers  v.  Roberts,  13  Tex.  Civ.  191,  35  S.  W.  77,  sustaining 
conveyance  of  wife's  separate  property  where  she  acted  ae  agent  of 
husband  under  power  of  attorney. 

Distinguished  in  Stratton  v.  Robinson,  28  Tex.  Civ.  286,  67  S.  W. 
540,  holding  conveyance  not  intended  to  operate  on  wife's  separate 
property. 

Where  Husband  and  Wife  Join  in  Conveyance  of  her  separate  prop- 
erty to  stranger,  who  in  accordance  with  agreement  reconveys  to  hus- 
band, latter  is  not  protected  as  bona  fide  purchaser  by  officer's  cer- 
tificate of  acknowledgment. 

Reaffirmed  in  Caffey  v.  Caffey,  12  Tex.  Civ.  619,  620,  35  S.  W.  739, 
740. 

Distinguished  in  Brand  v.  Colorado  Salt  Co.,  30  Tex.  Civ.  459,  70 
S.  W.  579,  certificate  of  acknowledgment  of  wife's  deed  not  impeach- 
able in  absence  of  fraud. 

Deed  by  Married  Woman  and  Her  Husband  conveying  her  separate 
property  with  agreement  that  grantee  shall  reconvey  to  husband  must 
have  assent  of  grantee  and  be  delivered  as  in  ordinary  cases. 

Approved  in  Martin  v.  McAllister  (Tex.  Civ.),  61  S.  W.  523,- 2  Tex. 
Ct.  Rep.  119,  wife  may  make  gift  of  property  to  husband. 

86  Tez.  244-249,  24  S.  W.  269,  GAINESVILLE  ETC.  BT.  V.  LACY. 

On  Trial  of  Action  for  Personal  Injuries,  It  is  not  Necessary  to  offer 
evidence  of  probable  duration  of  life,  since  jury  can  determine  matter 
from  their  knowledge  of  such  things  and  from  proof  of  health  of  party 
and  other  facts  before  them. 

Approved  in  Gulf  etc.  ^y.  v.  Younger,  90  Tex.  392,  38  S.  W.  1123, 
Galveston  etc.  Ry.  v.  Burnett  (Tex.  Civ.),  42  S.  W.  316,  both  reaffirm- 
ing rule;  Dallas  etc.  Ry.  Co.  v.  Motwiller,  101  Tex.  520,  109  S.  W. 
921,  submitting  issue  as  to  impairment  of  earning  capacity  as  ele> 
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ment  of  damages;  International  etc.  R.  R.  Co.  v.  Cruseturner,  44  Tex; 
Civ.  187,  98  S.  W.  425,  where  evidence  showed  physical  condition  of 
plaintiff  before  injury,  and  effect  of  injuries  upon  his  capacity  to 
attend  to  his  business,  jury  are  justified  in  awarding  damages  for 
diminished  capacity  to  earn  money;  McCray  v.  Galveston  etc.  Ry., 
89  Tex.  173,  34  S.  W.  98,  applying  rule  to  case  where  question  was 
as  to  whether  cars  were  properly  loaded;  Missouri  etc.  Ry.  v.  Vance 
fTex.  Civ.),  41  S.  W.  171,  jury  may  use  discretion  in  awarding  dam- 
ages for  time  lost  where  its  value  is  not  susceptible  of  proof. 

In  Suit  for  Personal  Injuries  to  Wife  It  is  not  Necessar/  that  wit- 
nesses should  give  pecuniary  estimates  of  value  of  wife's  services. 
Jury  may  estimate  same  from  evidence  of  her  position,  duties  and 
performance. 

Approved  in  San  Antonio  «tc.  Ry.  Co.  v.  Jackson,  38  Tex  Civ.  204, 
85  8.  W.  446,  Galveston  etc.  Ry.  Co.  v.  Baumgarten,  31  Tex.  Civ.  258, 
72  S.  W.  81,  Houston  etc.  R.  Co.  v.  Harris,  30  Tex.  Civ.  183,  70  S.  W. 
338,  Missouri  etc.  Ry.  v.  Vance  (Tex.  Civ.),  41  S.  W.  170,  Gulf  etc. 
Ry.  V.  Younger  (Tex.  Civ.),  40  S.  W.  425,  and  San  Antonio  Traction 
Co.  V.  White  (Tex.  Civ.),  60  S.  W.  324,  all  following  rule;  Chicago 
etc.  R.  R.  Co.  V.  Cleaver,  48  Tex.  Civ.  297,  106  S.  W.  723,  husband  may 
recover  for  personal  •  injuries  to  wife  incapacitating  her  for  house- 
hold labor,  though  value  of  such  services  are  not  shown;  Northern 
Texas  Traction  Co.  v.  Mullins,  44  Tex.  Civ.  570,  99  S.  W.  435,  assessing 
of  damages  for  loss  of  wife's  society  is  for  jury;  St.  Louis  etc.  Ry. 
Co.  V.  Johnson,  38  Tex.  Civ.  323,  85  S.  W.  477,  instruction  permitting 
recovery  for  loss  of  wife's  time  and  impairment  of  her  capacity  to 
labor  erroneous  in  absence  of  evidence  on  those  points;  International 
etc.  Co.  V.  McVey  (Tex.  Civ.),  81  S.  W.  1002,  83  S.  W.  35,  jury  might 
consider  value  of  father's  services  about  his  home  and  that  minor 
plaintiffs  were  entitled  to  his  care  and  counsel;  Storrs  v.  Los  Angeles 
etc.  Co.,  134  Cal.  94,  66  Pac.  73,  allowing  substantial  damages  for  in- 
jury though  no  evidence  of  receipt  of  wages.  See  note,  85  Am.  St. 
Rep.  838. 

Distinguished  in  City  of  Van  Alstyne  v.  Morrison,  33  Tex.  Civ. 
674,  77  8.  W.  658,  plaintiff  should  prove  with  reasonable  certainty 
value  of  water  of  which  he  was  deprived  for  unexpired  term  of  con- 
tract. 

Miscellaneous. — Cited  in  Missouri  etc.  Ry.  Co.  v.  Jones,  35  Tex. 
Civ.  590,  80  S.  W.  855,  upholding  verdict  of  ten  thousand  four  hun- 
dred and  sixteen  dollars  for  wrongful  death;  Missouri  etc.  Ry.  Co. 
V.  Nelson,  39  Tex.  Civ.  272,  87  S.  W.  708,  upholding  verdict  of  sixteen 
thousand  dollars  for  wrongful  death. 

86  Tex.  250-275,  24  8.  W.  397,  22  Ii.  B.  A.  483,  QXTEEN  INS.  CO.  V. 
STATE. 

Tmst  Act  of  March  21,  1889,  Does  not  Embrace  or  make  illegal 
eombination  of  insurance  companies  or  agents  to  fix  uniform  rates  of 
insurance  within  state. 

Approved  in  Continental  Ins.  Co.  v.  Board  of  Underwriters,  67 
Ped.  317,  association  of  insurance  companies  to  fix  rates,  prevention 
of  rebates,  etc.,  held  not  illegal.  See  notes,  64  L.  R.  A.  722,  736; 
62  L.  R.  A.  632;  61  L.  R.  A.  464;  57  L.  R.  A.  548;  52  L.  R.  A.  262; 
45  L.  R.  A.  348;  35  L.  R.  A.  241,  318;  24  L.  R.  A.  73,  428;  23  L.  R.  A. 
22L 
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Distinguished  in  Fire  Ins.  Co.  v.  State,  75  Miss.  39,  22  So.  103, 
business  of  fire  insurance  companies  is  within  provisions  of  section 
4437,  code  of  1892. 

Wliile  in  Constrnctloii  of  Statute  Intention  of  Legislature  must 
govern,  it  is  presumed  that  of  two  or  more  possible  constructions 
legislature   did  not  intend  most  unreasonable  and  oppressive  one. 

Approved  in  Union  Cent.  Ins.  Co.  v.  Chowning,  86  Tex.  660,  26 
S.  W.  985,  24  L.  R.  A.  504,  construing  article  2953,  Revised  Statutes; 
Storrie  v.  Houston  City  St.  Ry.,  92  Tex.  144,  46  S.  W.  810,  44  L.  R.  A. 
716,  in  construction  of  statute,  intention  of  legislature  shall  govern; 
Mutual  Life  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  53,  27  S.  W.  289,  holding 
article  2953,  Revised  Statutes,  constitutional. 

Word  'Trade,"  as  Used  in  Section  1  of  Tnmt  Act  of  1889,  is  synony- 
mous with  "traffic,"  and  embraces  buying  and  selling  of  articles  of 
commerce,  barter  of  such  articles,  and  their  transportation  by  com- 
mon carriers,  and  does  not  embrace  business  of  insurance. 

Reaffirmed  in  Texas  etc.  Coal  Co.  v.  Lawton,  89  Tex.  401,  34  S.  W. 
920;  Betz  v.  Maier,  12  Tex.  Civ.  220,  33  S.  W.  710.  Approved  in 
Sharpe  v.  Hasey,  134  Wis.  622,  114  N.  W.  1119,  farmer's  tobacco  shed 
not  place  of  trade.    See  note,  9  L.  R.  A.  (n.  s.)  449. 

Insurance  is  not  ''Commodity*'  Within  Meaning  of  Trust  Act  of  1889. 
It  is  aid  to  commerce  but  not  commerce  itself. 

Reaffirmed  in  Delaware  Ins.  Co.  v.  Security  Co.  (Tex.  Civ.),  54  S. 
W.  918. 

Word  "Trusts"  as  Used  in  Trust  Act  of  1889,  Is  not  Used  in  its 
strictly  legal  sense,  but  is  aimed  at  combinations  to  raise  or  depress 
price  of  all  articles  of  commerce,  or  to  increase  or  diminish  rates  of 
transportation  of  such  articles. 

Approved  in  Gates  v.  Hooper,  90  Tex.  564,  39  S.  W.  1080,  to  create 
a  trust  there  must  be  a  combination  of  capital,  skill,  or  acts;  An- 
heuser-Busch etc.  Assn.  v.  Houck  (Tex.  Civ.),  27  S.  W.  696,  argu- 
endo, holding  contract  for  control  of  beer  traffic  among  dealers  in 
a  city  void. 

Decision  of  Orave  Constitutional  Question,  Although  Involved  in 
case,  is  properly  pretermitted  until  controversy  arises  in  which  same 
becomes  necessary  to  its  disposition. 

Approved  in  Anheuser-Busch  etc.  Assn.  v.  Houck  (Tex.  Civ.),  27 
8.  W.  696,  arguendo. 

86  Tex.  27e-283,  24  S.  W.  275,  LIPPENCOTT  v.  TOBK. 

Under  Article  16,  Section  50  of  Constitution,  in  absence  of  legis- 
lation declaring  only  mode  in  which  homestead  may  be  made  subject 
to  lien  for  improvements  thereon,  same  may  be  done  by  mortgage  to 
secure  debt  contracted,  as  debt  must  be  to  bind  homestead  for  labor 
or  materials  used  in  improving  it. 

Reaffirmed  in  Interstate  etc.  Loan  Assn.  v.  Goforth,  94  Tex.  264, 
59  S.  W.  873.  Approved  in  Bayless  v.  Standard  Savings  &  Loan  Assn., 
39  Tex.  Civ.  356,  87  S.  W.  874,  upholding  mortgage  of  homestead  for 
purchase  money  and  improvements. 

Contract  and  Statutory  Liens  upon  Homestead  Differ  in  various 
respects — as,  in  time  at  which  they  become  effective,  in  extent  to 
which  they  reach  improvements,  and  in  mode  of  enforcement,  and  in 
period  of  existence;  rules  applicable  to  one  cannot  be  applied  to 
other. 
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Approved  in  Myers  v.  Humphries  (Tex.  Civ.),  47  S.  W.  813,  dis- 
tinguishing between  materialman's  and  labor  lien. 

Where  Agreement  of  Husband  and  Wife  Before  Iminrovemente  are 
made  upon  homestead  evinces  intention  to  give  lien  to  contractor, 
such  lien  exists  by  force  of  contract,  and  is  enforceable  under  rules 
applicable  to  such  liens. 

Approved  in  Watkins  v.  SprouU,  8  Tex.  Civ.  429,  28  8.  W.  356, 
Walters  v.  Texas  etc.  Loan  Assn.,  8  Tex.  Civ.  504,  29  S.  W.  52,  Luzen- 
berg  V.  Bexar  etc.  Loan  Assn.,  9  Tex.  Civ.  265,  267,  29  8.  W.  238, 
239,  Pioneer  etc.  Loan  Co.  v.  Edwards,  12  Tex.  Civ.  559,  34  8.  W. 
194,  Pioneer  Savings  Co.  v.  Paschall,  12  Tex.  Civ.  616,  34  S.  W.  1002, 
Pioneer  etc.  Loan  Assn.  v.  Everheart,  18  Tex.  Civ.  197,  44  S.  W.  887, 
Paschall  v.  Pioneer  etc.  Loan  Co.,  19  Tex.  Civ.  105,  47  S.  W.  100, 
Downard  v.  National  Loan  etc.  Co.,  22  Tex.  Civ.  572,  55  S.  W.  983, 
and  Heady  v.  Bexar  etc.  Loan  Assn.  (Tex.  Civ.),  26  S.  W.  470,  all 
reaffirming  rule;  Honaker  v.  Jones,  102  Tex.  135,  113  S.  W.  750, 
reservation  of  express  lien  for  purchase  money  in  sale  of  land  has 
effect  of  mortgage,  and  renders  contract  executory;  Lignoski  v. 
Crooker,  86  Tex.  327,  24  S.  W.  278,  enforcing  lien  upon  homestead 
for  labor  and  materials  where  contract  signed  by  husband  and  wife; 
Farrell  v.  Palestine  Loan  Assn.  (Tex.  Civ.),  30  S.  W.  816,  Strange 
V.  Gray  (Tex.  Civ.),  34  S.  W.  667,  and  Phelps  etc.  Windmill  Co.  v. 
Parker  (Tex.  Civ.),  30  S.  W.  366,  contract  creating  lien  need  not  be 
recorded;  Campbell  v.  McCampbell  (Tex.  Civ.),  34  S.  W.  973,  and 
Building  &  Loan  Assn.  v.  Logan  (Tex.  Civ.),  33  S.  W.  1089,  contract 
which  upon  its  face  shows  that  money  was  simply  loaned  creates  no 
lien;  West  End  Town  Co.  v.  Grigg  (Tex.  Civ.),  54  S.  W.  906,  no  lien 
can  attach  where  wife  does  not  join  in  contract. 

86  Tex.  287-292,  24  S.  W.  268,  DUBEN  ▼.  HOUSTON  ETC.  BY. 

Ii0cati<m  of  Land  Certificate  upon  Lands  in  Unorganized  Comity 
made  by  surveyor  of  wrong  land  district  is  of  no  effect,  and  while 
same  may  be  validated  by  legislature  as  between  state  and  patentee, 
it  cannot  be  as  against  intervening  rights  of  third  party. 

BeafSrmed  in  Houston  etc.  K.  Co.  v.  De  Berry,  34  Tex.  Civ.  181, 
78  S.  W.  737;  Olcott  v.  Smith,  30  Tex.  Civ.  350,  70  S.  W.  343;  Hali 
V.  Rushing,  21  Tex.  Civ.  633,  54  S.  W.  32;  Blum  v.  Houston  etc.  Ry., 
10  Tex.  Civ.  317,  31  S.  W.  528. 

Utider  Article  4745,  Revised  Statutes,  Party  Claiming  Land  under 
valid  certificate,  location  and  survey  has  right  to  action  at  law  for 
its  recovery  and  defense  of  stale  demand  cannot  be  interposed  against 
this  right. 

Approved  in  lilies  v.  Frerichs,  11  Tex.  Civ.  578,  32  S.  W.  917, 
Hanaford  v.  Morton,  22  Tex.  Civ.  589,  55  S.  W.  988,  Olcott  v.  Ferris 
(Tex.  Civ.),  24  S.  W.  850,  League  v.  Henecke  (Tex.  Civ.),  28  S.  W. 
220,  Creswell  Ranche  etc.  Co.  v.  Waldstein  (Tex.  Civ.),  28  S.  W.  262, 
Grant  v.  Hill  (Tex.  Civ.),  30  S.  W.  955,  Grant  v.  Hill  (Tex.  Civ.), 
29  S.  W.  250,  Morgan  v.  Baker  (Tex.  Civ.),  40  S.  W.  27,  Schleicher 
V.  Gutbrod  (Tex.  Civ.),  34  S.  W.  658,  and  New  York  etc.  Land  Co.  v. 
Hyland,  8  Tex.  Civ.  614,  28  S.  W.  211,  all  reaffirming  rule;  Buster 
V.  Warren,  35  Tex.  Civ.  651,  80  S.  W.  1067,  though  unconditional  cer- 
tificate erroneously  stated  that  original  grantee  was  dead;  Thread- 
gill  V.  Bickerstaff,  87  Tex.  522,  29  S.  W.  758,  applying  rule  where 
transfer  in  writing  of  deed   for  land   executed;  Humphreys  v.  Ed- 
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wards,  89  Tex.  517,  36  S.  W.  334,  statute  of  limitations  cannot  be 
set  up  where  possession  not  hostile. 

"Wbere  One  Party  Appeals  and  Other  Files  Oross-assignments  of 
error,  latter  may  procure  reversal  of  judgment  in  his  favor  if  he 
show  error  to  his  prejudice. 

Reaffirmed  in  Durham  v.  Rogers,  48  Tex.  Civ.  234,  106  S.  W.  907; 
Woeltz  V.  Woeltz,  93  Tex.  553,  57  S.  W.  36;  Brown  v.  Hudson,  14  Tex. 
Civ.  609,  38  S.  W.  655;  Cameron  v.  Cates,  22  Tex.  Civ.  578,  55  S.  W. 
980;  Biggs  v.  Nafe  (Tex,  Civ.),  30  S.  W.  708;  Hoover  v.  Kearbey,  25 
Tex.  Civ.  71,  80  S.  W.  782. 

86  Tez.  296-299,  24  8.  W.  261,  SEIBEBT  V.  BIOHABDSON. 

Oonstitiitlon  Becognizes  Bight  of  Every  Holder  of  unsatisfied  genu- 
ine land  certificate  through  it  to  acquire  quantity  of  land  called  for. 

Approved  in  Smith  v.  Estill,  87  Tex.  270,  28  S.  W.  804,  one  part 
owner  of  certificate  cannot  bind  the  other  by  adopting  a  location  and 
survey  made  by  neither. 

86  Tez.  299-S02,  24  S.  W.  260,  OABET  ETO.  LUMBEB  00.  v.  FIB8T 
NATIONAL  BANK. 

In  Order  to  Fix  by  Protest  UabUity  of  Indorser  upon  promissory 
note,  protest  should  be  made  upon  last  day  of  grace. 

Reaffirmed  in  Korr  v.  Morrison  (Tex.  Civ.),  25  S.  W.  1011;  Gary 
etc.  Lumber  Co.  v.  First  Nat.  Bank  (Tex.  Civ.),  24  S.  W.  702. 

86  Tez.  803-306,  40  Am.  St.  Bep.  833,  24  &  W.  256,  NATIONAL 
BANK  ▼.  FINK. 

It  Is  Contrary  to  Public  Policy  for  Public  Officer  to  Assign  or  give 
lien  upon  his  unearned  compensation  given  by  law,  and  such  assign- 
ment or  lien  is  void. 

Approved  in  First  Nat.  Bank  v.  State,  68  Neb.  482,  94  N.  W.  633, 
Sanger  v.  Waco,  15  Tex.  Civ.  425,  40  S.  W.  550,  Williams  v.  Ford 
(Tex.  Civ.),  27  S.  W.  724,  Holt  v.  Thurman  (Ky.),  63  S.  W.  282, 
Willis  V.  Weatherford  Compress  Co.  (Tex.  Civ.),  66  S.  W.  472,  all 
reaffirming  rule;  Serrill  v.  Wilder,  77  Ohio,  358,  83  N.  E.  491,  14  L. 
R.  A.  (n.  s.)  982,  assignment  by  treasurer  of  part  of  salary  to  bonds- 
men; Thompson  v.  Cullers  (Tex.  Civ.),  35  S.  W.  412,  garnishment  of 
earned  fees  of  public  officer  is  not  contrary  to  public  policy.  See 
note,  5  L.  B.  A.  (n.  s.)  567. 

86  Tez.  307-314,  24  8.  W.  381,  ST.  LOUIS  ETO.  BY.  ▼.  HENDEBSON. 

Payment  of  Oompensatlon  Is  Oondition  Precedent  to  Bight  to  take 
and  use  property  taken  in  condemnation  proceedings,  and  title  does 
not  vest  to  right  of  way  or  use  until  payment  is  made. 

Approved  in  Levy  v.  Tatum  (Tex.  Civ.),  43  S.  W.  943,  reaffirming 
rule;  Hensel  v.  Kegans,  8  Tex.  Civ.  588,  28  S.  W.  707,  vendor  holds 
lien  until  payment  of  purchase  money  in  condemnation  proceeding. 

Wben  the  Issues  Submitted  to  a  Jury  Embrace  Only  such  claim  or 
claims  as  by  law  are  given  a  lien  upon  property,  it  is  not  necessary 
to  submit  the  question  of  lien  to  the  jury. 

Approved  in  Deleshaw  v.  Edelen,  31  Tex.  Civ.  418,  72  S.  W.  414, 
in  action  to  enjoin  execution  sale,  verdict  for  damages  imports  find- 
ing that  judgment  has  been  satisfied. 

Distinguished  in  Ablowich  v.  Greenville  Nat.  Bank,  95  Tex.  432, 
67  S.  W.  80,  judgment  of  foreclosure  erroneous,  where  jury  found 
simply  amount  of  debt. 
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86  Tez.  314-320,  23  S.  W.  970,  24  &  W.  263,  HABBIS  ▼.  SHAFEB. 

Descriptioa  l8  Insnfllcleiit  and  No  Title  Passes  under  confirmation 
of  administrator's  sale,  where  same  reads  "1800  acres  of  land,  it  being 
upper  part  of  said  survey,"  and  administrator's  deed  describes  premises 
as  "upper  part  of  league  and  labor  of  land,"  referred  to  by  grantee 
and  location. 

Approved  in  Gorham  v.  Settegast,  44  Tex.  Civ.  265,  267,  9S  S.  W. 
669,  670,  applying  rule  where  deed  of  executrix  described  land  as  six- 
teen hundred  acres,  part  of  headright  league  of  decedent,  situate  in 
certain  bayou;  Macmanus  v.  Orkney  (Tex.  Civ.),  39  S.  W.  618,  ex- 
traneous evidence  held  inadmissible  to  aid  patent  defect  in  descrip- 
tion; Gallagher  v.  Rahm  (Tex.  Civ.),  31  S.  W.  328,  holding  "all  of 
undivided  interest  bank  has  in  eighty  acres  out  of  certain  survey" 
insufficient  description. 

86  Tez.  321-324,  24  S.  W.  789,  800TT  ▼.  STATE. 

Proceeding  to  Disbar  Attorney  la  not  Oriminal  Proceeding,  and  ap- 
peal lies  to  court  of  civil  appeals. 

Reaffirmed  in  Taylor  v.  Goodrich,  25  Tex.  Civ.  126,  40  S.  W.  524. 
See  note,  45  Am.  St.  Rep.  72,  74.  Approved  in  State  v.  McRae,  49  Fla. 
395,  38  So.  607,  deposition  of  absent  witness  admissible  against  at- 
torney. 

Miscellaneous. — Scott  v.  State,  6  Tex.  Civ.  344,  25  S.  W.  337,  re- 
ferring to  former  appeal;  State  v.  Mosher,  128  Iowa,  87,  103  N.  W.  107, 
trial  court  has  jurisdiction  to  disbar  attorney. 

86  Tez.  824-329,  24  8.  W.  278,  788,  LIGNOSEI  ▼.  OROOKEB. 

Husband  and  Wife  may,  Under  Oonstitation,  give  express  lien  upon 
homestead  for  labor  and  materials  to  be  used  in  improving  same. 

Approved  in  Pioneer  Savings  Co.  v.  Paschall,  12  T^x.  Civ.  616,  34 
S.  W.  1002,  and  Paschall  v.  Pioneer  etc.  Loan  Co.,  19  Tex.  Civ.  105, 
47  S.  W.  100,  all  reaffirming  rule;  Pioneer  etc.  Loan  Assn.  v.  Ever- 
heart,  18  Tex.  Civ.  198,  44  8.  W.  888,  lien  must  be  given  before  im- 
provements put  on  homestead.     See  note,  83  Am.  St.  Rep.  519. 

Express  liiens  upon  Homestead  Given  by  Contract  of  husband  and 
wife  need  not  be  recorded  as  is  necessary  in  case  of  statutory  liens, 
in  order  to  have  binding  force  and  effect. 

Approved  in  Boseley  v.  Pease,  86  Tex.  294,  24  8.  W.  280,  Phelps  etc. 
Windmill  Co.  v.  Parker  (Tex.  Civ.),  30  S.  W.  366,  and  Strang  v.  Pray 
(Tex.  Civ.),  34  S.  W.  667,  all  reaffirming  rule;  June  v.  Doke,  35  Tex. 
Civ.  245,  80  S.  W.  406,  express  lien  binding  between  parties  and  all 
others  affected  with  notice;  West  End  Town  Co.  v.  Grigg  (Tex.  Civ.), 
54  S.  W.  906,  to  enforce  lien  upon  homestead  there  must  be  a  written 
contract  to  support  it. 

Contracts  of  Husband  and  Wife  OlTtng  Express  Liens  upon  home- 
stead for  labor  and  materials  to  be  furnished  in  improving  same  are 
not  admissible  against  their  vendee  over  his  objection,  without  proof 
of  their  execution. 

Approved  in  Amee  Iron  Works  v.  Chinn,  15  Tex.  Civ.  92,  38  S.  W. 
249,  trustee  in  chattel  deed  of  trust  held  competent  witness  to  prove 
execution. 

86  Tez.  329-836,  24  8.  W.  790,  STATE  ▼.  DBAKE. 

Penalty  Incurred  by  Violation  of  Liquor  Dealer's  Bond  executed 
under  act  of  March  29,  1887,  was  not  pardoned  by  act  of  1893. 
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Reaffirmed  in  State  v.  Rosenberg,  7  Tex.  Civ.  488,  27  S.  W.  293; 
State  V.  Sitterle  (Tex.  Civ.),  26  S.  W.  764;  State  v.  Henkes  (Tex.  Civ.), 
26  S.  W.  637;  State  v.  Hehn  (Tex.  Civ.),  26  S.  W.  638;  State  v. 
Williams,  10  Tex.  Civ.  349,  30  S.  W.  478;  State  v.  Rhode  (Tex.  Civ.), 
26  S.  W.  688;  State  v.  Marsden  (Tex.  Civ.),  26  8.  W.  637;  State  v. 
House,  10  Tex.  Civ.  363,  30  S.  W.  479;  Gersteman  v.  State,  35  Tex.  Cr. 
320,  33  S.  W.  358.     Approved  in  Ex  parte  Vaccarezza,  52  Tex.  Cr.  112, 

113,  105  S.  W.  1123,  Baskin -McGregor  law  did  not  immediately  repeal 
all  pre-existing  liquor  licenses.    See  note,  88  Am.  St.  Rep.  291. 

86  Tex.  336-347,  24  8.  W.  798,  OODEN  ▼.  BOSSE. 

It  is  not  Necessary  for  Party  to  Prove  VHiAt  Is  Distinctly  Alleged 
by  adverse  party. 

Approved  in  League  v.  State,  93  Tex.  559,  57  S.  W.  35,  and  Texas 
etc.  Ry.  V.  Black,  23  Tex.  Civ.  126,  57  S.  W.  333,  both  reaffirming  rule; 
Fort  Worth  etc.  Ry.  v.  iMcAnulty,  7  Tex.  Civ.  324,  26  S.  W.  415,  hold- 
ing party  alleging  contract  must  prove  same  where  execution  admitted 
by  adverse  party  where  he  specially  pleaded   duress. 

Distinguished  in  Houston  etc.  Ry.  Co.  v.  De  Walt,  96  Tex.  134,  97 
Am.  St.  Rep.  877,  70  S.  W.  537,  abandoned  pleading  of  defendant  ad- 
missible in  evidence  against  him;  Ablowich  v.  Greenville  Nat.  Bank, 
95  Tex.  432,  67  S.  W.  80,  judgment  of  foreclosure  erroneous,  where 
verdict  found  simply  amount  of  debt. 

Article  4802  of  Revised  Statutes  Simply  Extended  common-law  rule 
as  to  proof  of  common  source  of  title,  so  as  to  permit  such  proof  to  be 
made  by  certified  copies  of  title  papers  without  accounting  for  absence 
of  originals. 

Approved  in  Greenwood  v.  Fontaine  (Tex.  Civ.),  34  S.  W.  828,  re- 
affirming rule. 

In  Making  Proof  of  Oommon  Source  of  Title,  Plaintiff  lias  Bight  ta 
introduce  his  evidence  for  that  purpose  only,  and  such  evidence  will 
not  be  considered  as  showing  title  in  defendant  unless  introduced  by 
him. 

Approved  in  King  v.  Berryman,  15  Tex.  Civ.  492,  40  S.  W.  35,  ad- 
judging costs  against  plaintiff  where  defendant  proved  lease  and 
tendered  rent. 

Names  are  Idem  Sonans  if  the  Attentive  Ear  finds  difficulty  in  dis* 
tinguishing  between  them  when  pronounced. 

Approved  in  Arnall  v.  Newcom,  29  Tex.  Civ.  523,  69  S.  W.  93,. 
"Arnall"  and  "Arnold"  idem  sonans.  See  note,  100  Am.  St.  Rep.  323^ 
326,  345. 

86  Tex.  350-358,  40  Am.  St.  Bep.  837,  24  &  W.  796,  WEATHEBFOBD 
ETC.  BY.  ▼.  GBANGEB. 

€k)ntracts  by  Promoter  on  Behalf  of  Corporation  within  scope  of  its 
general  authority  may  be  adopted  by  latter  after  its  organization. 

Approved  in  Ennis  Cotton-Oil  Co.  v.  Burks  (Tex.  Civ,),  39  S.  W. 
966,  Lancaster  Gin  etc.  Co.  v.  Murray  Ginning  etc.  Co.,  19  Tex.  Civ. 

114,  47  S.  W.  389,  both  holding  corporation  liable  for  machinery  used 
by  it  but  purchased  by  its  promoter  before  organization;  Gulf  etc.  Ry. 
V.  Winder,  26  Tex.  Civ.  266,  63  S.  W.  1045,  holding  new  corporation 
taking  property  of  old  one  not  liable  for  debts  of  latter.  See  notes, 
89  Am.  St.  Rep.  681;  88  Am.  St.  Rep.  343;  26  L.  R.  A.  549,  550. 
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86  Tez.  858-363,  24  8.  W.  792,  TEISPLEMAN  ▼.  GIBBS. 

By  Article  2468  of  Bevised  Statates  It  was  not  Intention  to  make 
goods  and  chattels  of  one  person  subject  to  seizure  and  sale  for  debt 
of  another  in  any  case  in  which  owner  might  permit  them  to  remain 
for  prescribed  period  in  possession  of  another,  except  such  cases  as 
were  pointed  out  in  statute. 

Reaffirmed  in  Cox  v.  Patten  (Tex.  Civ.),  86  S.  W.  66.  Approved  in 
Eason  v.  Garrison,  36  Tex.  Civ.  575,  82  S.  W.  801,  failure  to  record 
purchase  money  lien  on  chattels  for  more  than  two  years  does  not 
afifect  same  as  between  original  parties. 

Miscellaneous. — ^Templeman  v.  Gibbs  (Tex.  Civ.),  25  S.  W.  737,  re- 
ferring historically  to  questions  certified  on  former  appeal. 

86  Tez.  363-367,  25  8.  W.  11,  TEXAS  ETC.  BY.  y.  BANET. 

Fact  That  Witness  is  Stranger  or  Well  Known  wiU  not  Affect  right 
to  support  his  evidence  when  impeached  or  attempted  to  be  impeached. 

Approved  in  Timmony  v.  Burns  (Tex.  Civ.),  42  S.  W.  134,  in  trial 
of  land  title  testimony  of  character  of  one  of  the  parties  held  ir- 
relevant. 

Where  Character  of  Witness  is  Impeached  by  Matter  Brought  out 
on  cross-examination,  or  by  evidence  aliunde  as  to  character,  evidence 
of  his  good  character  is  admissible;  but  in  any  case  his  character  for 
truth  must  first  be  impeached. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Weideman  (Tex.  Civ.),  62  S.  W.  811; 
Sheppard  v.  Love  (Tex.  Civ.),  71  S.  W.  68.  Approved  in  White  v. 
Epperson,  32  Tex.  Civ.  164,  73  S.  W.  852,  fact  that  witnesses  are  con- 
tradicted on  material  issues  does  not  authorize  admission  of  evidence 
of  good  character;  McCowen  v.  Gulf  etc.  Ry.  Co.  (Tex.  Civ.),  73  S.  W. 
48,  proof  of  good  reputation  not  admissible  simply  because  of  cir- 
cumstances tending  to  cast  doubt  on  some  of  witness'  statements; 
Pox  V.  Robins  (Tex.  Civ.),  70  8.  W.  602,  where  witness  impeached 
by  proof  of  contradictory  statements. 

Distinguished  in  Contreras  v.  San  Antonio  Traction  Co.  (Tex.  Civ.), 
83  S.  W.  870,  871,  evidence  of  confiicting  statement  on  material  issue 
warrants  introduction  of  evidence  of  good  character. 

Assignment  of  Error  That  There  was  No  Evidence  to  Support  ver- 
dict does  not  raise  question  of  sufficiency  of  evidence  to  support  ver- 
dict. 

Approved  in  Payton  v.  Love,  20  Tex.  Civ.  614,  49  S.  W.  1109,  Mis- 
souri etc.  Ry.  V.  Warren  (Tex.  Civ.),  39  S.  W.  654,  Gass  v.  Sanger 
(Tex.  Civ.),  30  S.  W.  503,  CuUen  v.  Emgard  (Tex.  Civ.),  44  S.  W. 
539,  Ft.  Worth  etc.  R.  R.  Co.  v.  Dennis  (Tex.  Civ.),  33  S.  W.  885,  and 
Edwards  v.  Edwards,  14  Tex.  Civ.  94,  36  S.  W.  1083,  all  reaffirming 
rule;  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  155,  assignment  should 
point  out  issue  on  which  it  is  claimed  verdict  is  unsupported  by  evi- 
dence; dissenting  opinion  in  Mutual  Life  Ins.  Co.  v.  Hayward,  88  Tex. 
331,  31  S.  W.  514,  majority  holding  supreme  court  cannot  grant  writ 
of  error  involving  decision  of  matter  of  fact. 

86  Tex.  368-374,  40  Am.  81 .  Bep.  847,  25  S.  W.  15,  WESTERN  UNION 
TEIj.  CO.  ▼.  NEEL. 
Party  Who  Contracts  With  Telegraph  Company  for  Transmission  of 
message    is   bound   by   such   reasonable    regulation   as    company   haa 
adopted  for  regulation  of  its  business  of  which  he  has  notice. 
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ReaflBrmed  in  Western  Union  Tel.  Co.  v.  McMillan  (Tex.  Civ.),  30 
S.  W.  299;  Gulf  etc.  By.  v.  Moody  (Tex.  Civ.),  30  S.  W.  575;  Western 
etc.  Tel.  Co.  v.  Gibson  (Tex.  Civ.),  53  S.  W.  713. 

Distinguished  in  Western  Union  Tel,  Co.  v.  Hill  (Tex.  Civ.),  26 
S.  W.  253,  evidence  of  company's  ofiice  hours  is  inadmissible  where 
operator  informed  sender  that  message  would  be  delivered. 

Telegraph  Oompanles  liavo  Power  to  Establiah  reasonable  hours 
within  which  business  will  be  transacted,  and  sender  of  message  who 
desires  delivery  at  unusually  early  hour  for  business  should  make  in- 
quiry before  entering  contract. 

Reaffirmed  in  Sweet  v.  Postal  Telegraph  etc.  Co.,  22  B.  I.  436,  47 
Atl.  882,  53  L.  B.  A.  732;  Weatem  Union  Tel.  Co.  v.  Jobe,  6  Tex.  Civ. 
414,  25  8.  W.  1039;  Western  Union  Tel.  Co.  v.  May,  8  Tex.  Civ.  179,  27 
8.  W.  761;  Western  etc.  Tel.  Co.  v.  M'Coy  (Tex.  Civ.),  31  8.  W. 
211;  Bobinson  v.  Western  Union  Tel.  Co.  (Tex.  Civ.),  43  8.  W.  1054; 
Western  Union  Tel.  Co.  v.  Wingate,  6  Tex.  Civ.  396,  25  8.  W.  439; 
Davis  V.  Western  Union  Tel.  Co.,  46  W.  Va.  51,  32  8.  E.  1027;  Sweet 
V.  Postal  Telegraph  etc.  Co.,  22  B.  I.  346,  47  Atl.  882,  53  L.  B.  A.  732. 
See  notes,  44  Am.  St.  Bep.  99;  54  Am.  St.  Bep.  622;  77  Am.  St.  Bep.  74; 
92  Am.  St.  Bep,  370;  67  L.  B.  A.  157;  53  L.  B.  A.  732,  733,  734. 

Miscellaneous. — Western  etc.  Tel.  Co.  v.  Neel  (Tex.  Civ.),  25  S. 
W.  662,  Western  Union  Tel.  Co.  v.  Neel  (Tex.  Civ.),  35  S.  W.  29,  both 
referring  historically  to  former  appeaL 

86  Tex.  374-378,  25  S.  W.  18,  ODUM  ▼.  GABNEB. 
Act  of  April  13,  1892,  Amending  Artlclo  1389  of  Bevlsed  Statntes, 

prescribing  time  after  rendition  of  judgments  within  which  writ  of 
error  must  be  sued  out  if  taken  at  all,  applies  to  judgment  rendered 
before  amendment  took  effect. 

Approved  in  Garce  v.  Buffington  (Tex.  Civ.),  25  8.  W.  317,  follow- 
ing rule;  Wright  v.  Hardie,  88  Tex.  656,  32  8.  W.  886,  filing  applica- 
tion for  writ  of  error  within  thirty  days  from  passage  of  act  of  1895 
changing  time  thereof,  held  sufficient;  Gulf  etc.  By.  v.  Southwestern 
Tel.  etc.  Co.,  25  Tex.  Civ.  490,  61  S.  W.  407,  and  Texas  etc.  B.  B.  v. 
Southwestern  etc.  Tel.  Co.,  24  Tex.  Civ.  200,  58  S.  W.  153,  act  of  April 
15,  1899,  applies  to  pending  actions. 

Sta/tnte  Changing  Time  Within  Which  Writ  of  Error  shall  be  sued 
out  after  rendition  of  judgment  will  be  construed  under  rules  govern- 
ing change  in  period  of  limitation  of  action. 

Approved  in  Martin  v.  Kuykendall  (Tex.  Civ.),  26  8.  W.  144,  dis- 
missing application  not  filed  for  seventeen  months  after  judgment; 
Compton  V.  Ashley  (Tex.  Civ.),  28  8.  W.  925,  and  Perry  v.  Warner 
(Tex.  Civ.),  40  8.  W.  170,  dismissing  application  not  filed  within 
twelve  months  after  judgment. 

Upon  the  Adoption  of  a  New  Term  of  Limitation,  the  time  which 
elapsed  under  the  former  law  will  be  counted  in  the  ratio  that  it  bears 
to  the  whole  period. 

See  note,  111  Am.  St.  Bep.  462. 

86  Tex.  378-380,  25  S.  W.  10,  TEXAS  ETO.  BY.  ▼.  DONOVAN. 

Assignment  That  Court  Erred  'In  Befuslng  Special  Requested 
charges  numbered  from  one  to  four,  inclusive,"  is  too  general  where 
such  charges  embody  distinct  propositions  of  law. 

Eeaffirmed  in  Cassidy  v.  Scottish-American  Mtg.  Co.,  27  Tex.  Civ. 
225,  64  S.  W.  1031,  3  Tex.  Ct.  Bep.  211;  Smith  v.  Eussell,  23  Tex.  Civ. 
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554,  56  S.  W.  688.  Approved  in  Cammack  ▼.  Rogers,  96  Tez.  460,  73 
S.  W.  796,  assignment  of  error  complaining  of  two  distinct  rulings  in 
not  aided  by  propositions;  Galveston  etc.  By.  Co.  v.  Fales,  33  Tez.  Civ. 
460,  77  S.  W.  235,  assignment  complaining  of  two  distinct  and  un- 
related rulings  insufficient;  Cammack  v.  Rogers,  32  Tez.  Civ.  126,  74 
8.  W.  946,  assignment  must  not  embrace  more  than  one  question. 

Witness  may  Testify  as  to  Market  Value  of  Sheep  in  Obicago  on 
certain  daj,  though  he  was  in  Tezas  at  time,  getting  his  information 
from  stock  reports. 

Approved  in  Southern'  Kansas  Ry.  Co.  v.  Bennett,  46  Tex.  Civ.  380, 
103  8.  W.  1115,  following  rule;  Cluck  v.  Houston  etc.  R.  Co.,  34  Tex. 
Civ.  453,  79  S.  W.  81,  admitting  opinion  of  value  of  property,  though 
witness  not  qualified  as  expert;  Texas  etc.  Ry.  Co.  v.  Hall,  31  Tex. 
Civ.  467,  72  S.  W.  1054,  admitting  testimony  as  to  value  of  cattle, 
based  upon  stock  journals,  etc.;  San  Antonio  etc.  Ry.  Co.  v.  Griffith 
(Tex.  Civ.),  70  S.  W.  439,  admitting  opinion  evidence  as  to  distance 
between  two,  points  on  railroad;  Gulf  etc.  Ry.  Co.  v.  Houghton  (Tex. 
Civ.),  68  S.  W.  718,  as  to  admissibility  of  testimony  of  market  value 
of  cattle;  Texas  etc.  Ry.  v.  Barber  (Tex.  Civ.),  30  S.  W.  500,  witness 
not  familiar  with  market  value  at  destination  cannot  testify  to  it; 
Jackson  v.  Wells,  13  Tex.  Civ.  278,  35  S.  W.  529,  permitting  party  to 
give  estimate  of  value  of  time  lost  in  recovering  from  injury;  Gulf 
etc.  Ry.  V.  Gann,  8  Tex.  Civ.  624,  28  S.  W.  350,  party  who  had  sold 
horses  in  Algiers  held  competent  to  testify  as  to  market  value  of 
horses  generally. 

86  Tez.  380-882,  26  S.  W.  11,  BEZAB  BLDG.  ETC.  ASSN.  ▼.  NEW- 
MAN. 

While  All  Assignments  of  Error,  as  All  Pleadings^  should  be  signed, 
assignment  copied  in  brief  so  as  to  identify  it  will  be  considered  on 
appeal. 

Approved  in  Lynch  v.  Munson  (Tex.  Civ.),  61  S.  W.  141,  1  Tex, 
Ct.  Rep.  779,  cited  as  being  case  where  assignments  signed  by  at- 
torney. 

86  Tex.  382-385,  24  8.  W.  788,  25  8.  W.  17,  BURNETT  ▼.  POWELL. 

Application  for  Writ  of  Error  cannot  be  Oonsidered  when  it  is  not 
accompanied  by  certified  copy  of  conclusions  of  law  and  fact  filed 
by  court  of  civil  appeals,  with  opinion  thereof. 

Approved  in  Hargadine  etc.  Dry  Goods  Co.  v.  First  Nat.  Bank,  90 
Tex.  76,  37  S.  W.  311,  refusing  to  consider  application  not  accompanied 
by  conclusions  of  law  and  fact. 

86  Tez.  386-400,  40  Am.  8t  Bep.  853,  22  &  W.  1015,  25  8.  W.  13,  24  L. 
B.  A.  183,  CABGILL  ▼.  EOUNTZE  BB08. 

A  Bill  of  Discovery  will  not  Lie  to  Compel  a  Debtor  to  disclose 
his  assets. 

Approved  in  Austin  etc.  B.  R.  Co.  v.  Cluck,  97  Tex.  181,  104  Am. 
St.  Rep.  863,  77  S.  W.  406,  64  L.  R.  A.  494,  refusing  to  compel  one 
suing  for  personal  injuries  to  submit  to  physical  examination  by 
physicians  appointed  by  court.  See  notes,  63  L.  R.  A.  694;  57  L.  R. 
A.  949;  46  L.  R.  A.  835;  31  L.  R.  A.  169. 

When  the  Legislature  Be-enacts  a  Statute  Which  has  been  Oon- 
strued  by  the  courts,  the  presumption  is  that  it  is  intended  that  the 
new  enactment  shall  receive  the  same  construction  as  the  old. 
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Approved  in  Smith  v.  North  Memphis  Sav.  Bank,  115  Tenn.  31,  89 
S.  W.  396,  applying  rule  to  statutes  concerning  marriage.  See  note,  9S 
Am.  St.  Rep.  881. 

86  Tek.  401-412,  25  S.  W.  614,  24  L.  R.  A.  369,  ALLIANCE  MILLINO 
CO.  ▼.  EATON. 

Conveyances  to  Trustee  of  Mercantile  Stock,  he  to  take  possession 
and  sell  enough  thereof  to  pay  named  creditors  and  return  balance  to 
grantor,  deducting  expenses  of  trust,  is  not  assignment,  general  or 
special,  but  mortgage. 

Approved  in  Sutton  v.  Simon,  91  Tex.  641,  45  S.  W.  560,  upon  ac- 
ceptance of  deed  of  trust  by  creditor  not  participating  in  fraud,  it 
becomes  valid  lien.    See  note,  37  L.  R.  A.  361. 

Assent  of  Assignor  or  Tmstee,  or  Both,  Ulider  Deed  of  Trust  to 
secure  creditors  cannot  bind  creditors  unless  authority  to  act  from 
them  exists. 

Reaffirmed  in  Bauman  v.  Jaffray,  6  Tex.  Civ.  494,  26  S.  W.  262; 
Wallace  v.  Bagley,  6  Tex.  Civ.  489,  26  S.  W.  520. 

Assent  of  Creditors  is  necessary  to  validity  of  assignments  for  their 
benefit. 

"  Approved  in  Bailey  v.  Deware,  91  Tex.  92,  40  S.  W.  966,  Schneider 
V.  McCoulsky,  6  Tex.  Civ.  504,  26  S.  W.  171,  Hamilton-Brown  Shoe 
Co.  V.  Mayo,  8  Tex.  Civ.  167,  27  S.  W.  782,  Parlin  v.  Harrell,  8  Tex. 
Civ.  374,  27  S.  W.  1086,  Scurry  v.  Fromer  (Tex.  Civ.),  26  S.  W.  462, 
Whitaker  v.  Sanders  (Tex.  Civ.),  52  S.  W.  640,  and  Clark  v.  Kansas 
City  Nat.  Bank,  66  Fed.  408,  all  reaffirming  rule;  Tittle  v.  Vanleer,  89 
Tex.  178,  29  S.  W.  1066,  37  L.  R.  A.  337,  in  action  by  trustee  against 
attaching  creditor  seizing  goods  subsequent  to  execution  of  trust  deed 
pleading  must  allege  and  prove  acceptance  by  part  of  creditors  before 
attachment;  P.  J.  Willis  &  Bro.  v.  Murphy  (Tex.  Civ.),  28  S.  W.  363, 
garnishment  is  effective  where  served  before  creditors  accept  benefits 
of  trust  deed;  Adoue  v.  Blum,  6  Tex.  Civ.  289,  25  S.  W.  336,  holding 
telegram  by  debtor  to  bank  to  transfer  his  account  to  creditor  did 
not  constitute  assignment;  Martin  Brown  Co.  v.  Henderson,  9  Tex. 
Civ.  134,  28  S.  W.  696,  acceptance  by  beneficiaries  in  preferential 
deed  is  prerequisite  of  valid  pledge;  McLaughlin  v.  Carter,  13  Tex. 
Civ.  702,  37  S.  W.  669,  notice  to  trustee  of  acceptance  by  creditors 
held  sufficient;  Rock  Island  Plow  Co.  v.  Hill  (Tex.  Civ.),  32  S.  W. 
243,  acceptance  of  one  beneficiary  held  sufficient  to  authorize  trustee 
to  take  possession  of  property;  Leeper  Hardware  Co.  v.  Spencer  (Tex. 
Civ.),  29  S.  W.  46,  acceptance  by  trustee  will  not  answer  for  benefic- 
iariep;  Muse  v.  Chaney  (Tex.  Civ.),  30  S.  W.  375,  arguendo.  See  note, 
54  L.  R.  A.  343. 

Great  Weight  of  American  Antbority  Makes  Assent  of  some  of  cred- 
itors essential  to  validity  of  assignment  for  their  benefit,  and  recog- 
nizes rule  that  such  assent  may  be  presumed  in  absence  of  evidence 
to  contrary,  where  all  creditors  are  to  share  pro  rata,  and  creditors 
are  deprived  of  no  material  rights. 

Approved  in  Kraus  v.  Haas,  6  Tex.  Civ.  668,  25  S.  W.  1027,  where 
mortgage  followed  by  attachment,  acceptance  of  preferred  creditors 
will  not  be  presumed;  South  Texas  Nat.  Bank  v.  Texas  etc.  Lumber 
Co.,  30  Tex.  Civ.  414,  70  S.  W.  768,  assent  of  transferees  presumed 
where  stock  not  transferred  on  books  until  after  creditor  had  served 
garnishment;  Reagan  v.  First  Nat.  Bank,  157  Ind.  650,  670,  61  N.  £. 
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585,  C92f  acceptance  by  creditors  of  second  mortgage  of  insolvent 
corporation  not  presumed  where  it  entailed  burdens. 

Gift  or  Voluntary  Conveyance  of  Property  in  Trusty  where  fully 
completed  and  executed,  is  valid,  and  will  be  enforced  as  against 
all  persons,  except  creditors  or  bona  fide  purchasers,  even  though 
beneficiary  was  not  in  existence  at  time,  or  may  not  have  known  or 
assented  to  conveyance. 

Approved  in  Louisiana  Sugar  Co.  v.  Harrison,  9  Tex.  Civ.  148,  29 
S.  W.  503,  holding  trust  deed  fraudulently  made  void,  where  creditor 
participated  in  fraud. 

As  Distinguished  from  Assignment  for  Benefit  of  Creditors,  mort- 
gage does  not  pass  title,  even  though  it  confer  power  of  sale  upon 
mortgagee  or  third  person. 

Approved  in  Tittle  v.  Vanleer,  89  Tex.  180,  187,  34  S.  W.  716,  720, 
37  L.  R.  A.  337,  in  distinguishing  between  mortgage  and  assignment, 
courts  will  be  governed  by  intent  of  grantor;  Texas  Loan  Agency  v. 
Gray,  12  Tex.  Civ.  432,  34  S.  W.  651,  trust  deed  does  not  vest  legal 
title  in  trustee  after  default. 

Chattel  Mortgage  of  MercantUe  Stock  of  Gk>ods,  wherein  trustee  is 
given  power  to  sell  and  pay  claims  of  named  creditors,  is  not  binding 
upon  such  creditors  in  absence  of  their  assent  thereto. 

Approved  in  Murphy  v.  Arkansas  City  Milling  Co.  (Tex,  Civ.),  26 
8.  W.  854,  reaffirming  rule;  White  v.  Sterzing,  11  Tex.  Civ.  556,  32 
S.  W.  910,  only  those  who  accept  all  terms  of  trust  deed  can  claim 
any  rights  thereunder;  Ohio  Cultivator  Co.  v.  People's  Nat.  Bank,  22 
Tex.  Civ.  654,  55  S.  W.  772,  creditor  cannot  accept  in  part  and  re- 
pudiate balance  of  assignment. 

Miscellaneous. — Alliance  Milling  Co.  v.  Eaton  (Tex.  Civ.),  33  S.  W. 
592,  referring  historically  to  former  appeal. 

86  Tez.  412-416,  40  Am.  St  Bep.  866,  25  S.  W.  419,  GULF  ETC.  RY. 
V.  TKOTT. 

Mental  Suffering,  Unaccompanied  by  Injury  to  Person  or  Property, 
is  not  recoverable  as  element  of  actual  damages. 

Approved  in  San  Antonio  etc.  By.  v.  Corley,  87  Tex.  434,  29  8.  W. 
232,  Gulf  etc.  By.  v.  Hayter,  93  Tex.  241,  77  Am.  St.  Bep.  857,  54 
8.  W.  945,  47  L.  B.  A.  325,  Pullman  etc.  Car  Co.  v.  Trimble,  8  Tex. 
Civ.  339,  28  S.  W.  98,  Fort  Worth  St.  By.  v.  Ferguson,  9  Tex.  Civ.  617, 
29  S.  W.  64,  Chicago  etc.  By.  v.  Hitt  (Tex.  Civ.),  31  S.  W.  1084,  South- 
ern Pac.  By.  V.  Ammons  (Tex.  Civ.),  26  S.  W.  136,  Allen  v.  Texas  etc. 
By.  (Tex.  Civ.),  27  S.  W.  944,  Gulf  etc.  By.  v.  Trott  (Tex.  Civ.),  25 
S,  W.  431,  Smith  v.  Connor  (Tex.  Civ.),  46  S.  W.  267,  St.  Louis  etc 
By.  V.  Mitchell,  25  Tex.  Civ.  198,  60  S.  W.  892,  2  Tex.  Ct.  Bep.  33, 
Nelson  v.  Crawford,  122  Mich.  470,  81  N.  W.  336,  and  Cleveland  etc. 
B.  B.  V.  Stewart,  24  Ind.  Ap.  387,  56  N.  E.  922,  all  reaffirming  rule; 
Gulf  etc.  By.  Co.  v.  Luther,  40  Tex.  Civ.  523,  90  S.  W.  48,  allowing 
recovery  for  mental  suffering  from  insulting  language  of  employee  in 
depot;  International  etc.  B.  Co.  v.  Sammon,  35  Tex.  Civ.  98,  79  S.  W. 
856,  denying  recovery  for  mental  anguish  resulting  from  failure  of 
train  to  stop  when  flagged;  Williams  v.  Yoe,  19  Tex.  Civ.  282,  46  S. 
W.  660,  applying  rule  where  defendant  wrongfully,  but  without  per- 
sonal violence,  deprived  plaintiff  of  possession  and  use  of  property; 
Western  Union  Tel.  Co.  v.  Ferguson,  157  Ind.  74,  77,  60  N.  E.  678, 
679,  54  L.  B.  A.  846,  denying  recovery  for  nondelivery  of  telegram 
announcing  death  of  grandmother;  Miller  v.  Baltimore  etc.  B.  Co.,  78 
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Ohio,  318,  125  Am.  St.  Bep.  699,  85  N.  E.  502,  18  L.  B.  A.  (n.  s.)  949, 
denying  liability  for  negligence  causing  mere  fright,  though  illness 
fallowed;  Leach  v.  Leach,  11  Tex.  Civ.  700,  33  8.  W.  703,  in  civil  ac- 
tion for  assault  upon  a  woman,  damages  may  be  recovered  for  mental 
distress,  though  no  battery.  See  notes,  56  Am.  St.  Bep.  606;  77  Am. 
St.  Bep.  860. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Tarwater,  33  Tex.  Civ.  116, 
75  S.  W.  937,  carrier  liable  for  mental  suffering  caused  by  wrongful 
ejection  of  passenger;  Denison  etc.  Co.  v.  Barry  (Tex.  Civ.),  80  S,  W. 
636,  permitting  recovery  for  personal  injury  resulting  from  fright, 
Simone  v.  Bhode  Island  Co.,  28  B.  I.  193,  66  Atl.  205,  9  L.  B.  A. 
(n.  s.)  740,  allowing  recovery  for  fright  followed  by  physical  ill«; 
Texas  etc.  By.  v.  Gott,  20  Tex.  Civ.  337,  50  8.  W.  194,  giving  pas- 
senger damages  for  mental  anguish  sustained  by  carrier  taking  her 
past  her  destination;  Houston  etc.  B.  B.  v.  McKenzie  (Tex.  Civ.),  41 
S.  W.  832,  giving  damages  for  inconvenience  suffered  by  being  carried 
past  station;  Gulf  etc.  By.  v.  Hayter  (Tex.  Civ.),  55  S.  W.  128,  giving 
damages  where  disease  was  result  of  fright;  McCarthy  v.  Miller  (Tex. 
Civ.),  57  8.  W.  973,  giving  damages  where  actual  damage  results  from 
slanderous  uflerances. 

86  Tex.  415-421,  25  S.  W.  411,  JESTEB  ▼.  8TEINEB. 

Filing  of  Affidavit  Under  Article  2267  of  Revised  Statutes  of  for- 
gery of  deed  which  has  been  properly  filed  among  papers  of  suit  casts 
upon  party  offering  same  burden  of  proving  its  execution  in  accord- 
ance with  rules  of  common  law  before  it  may  be  read,  in  evidence. 

Beaffirmed  in  Williamson  v.  Gore  (Tex.  Civ.),  73  8.  W.  567;  Harvey 
V.  Harvey  (Tex.  Civ.),  40  8.  W.  185;  Bell  v.  Hutchings  (Tex.  Civ.),  41 
8.  W.  200;  Laing  v.  O'Connor,  19  Tex.  Civ.  456,  48  8.  W.  548. 

Similarity  of  Name  is  Sufficient  to  Establish  Identity  of  Person 
when  there  is  no  evidence  to  contrary,  but  if  identity  of  person  is 
controverted,  similarity  of  name  is  insufficient  to  prove  identity. 

Beaffirmed  in  Stafford  v.  Kreinhop  (Tex.  Civ.),  63  8.  W.  169,  2 
Tex.  Ct.  Bep.  672. 

Instrument  Introduced  as  Standard  of  Oomparison  to  Prove  or  dis- 
prove forgery  must  be  either  admitted  or  proved  to  be  genuine. 

Approved  in  Mardes  v.  Meyers,  8  Tex.  Civ.  548,  28  8.  W.  695,  ex- 
cluding irrelevant  paper  offered  to  prove  handwriting  by  comparison. 
See  note,  63  L.  B.  A.  43.1. 

86  Tex.  421-424,  26  a  W.  417,  TEXAS  TBUNK  BY.  ▼.  JOHNSON. 

In  Action  Against  Railroad  Company  for  Personal  Injuries  resulting 
to  passenger  from  bad  condition  of  roadbed  causing  wreck,  evidence 
is  admissible  of  general  bad  condition  of  defendant's  line. 

Approved  in  Houston  City  St.  By.  v.  Medlenka,  17  Tex.  Civ.  624, 
43  8.  W.  1029,  reaffirming  rule;  Texas  etc.  Coal  Co.  v.  Lawson,  10 
Tex.  Civ.  496,  31  8.  W.  846,  where  president  of  corporation  conspires 
with  other  officers  to  drive  party  out  of  business,  actual  and  exem- 
plary damages  may  be  recovered. 

86  Tex.  430-436,  25  S.  W.  413,  SPENOE  V.  BBOWN. 

Under  Article  3153  et  seq.  of  Bevised  Statutes,  clerk  of  county 
court  has  no  power  to  file  and  record  abstract  of  judgment  unless  it  is 
certified  as  required  by  statute. 

Beaffirmed  in  Atteridge  v.  Maxey,  18  Tex.  Civ.  552,  45  S.  W.  607. 
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Oertificate  of  Clerk  Attesting  Ooxrectness  of  abstract  of  judgment 
need  not  be  recorded. 

Approved  in  Wicker  v.  Jenkins,  49  Tex.  Civ.  368,  108  S.  W.  189, 
following  rule. 

86  Tex.  437-446,  25  S.  W.  610,  8ANBOBN  ▼.  BiXTBPHY. 

Contemporaiieoiie  Parol  Agreement  cannot  be  Set  Up  to  vary  writ- 
ten contract  from  which  it  was  intentionally  omitted. 

Approved  in  Gale  Mfg.  Co.  v.  Finkelstein  (Tex.  Civ.),  59  S.  W.  572, 
excluding  parol  evidence  to  vary  written  contract  where  no  fraud 
shown. 

Where,  in  Trespass  to  Try  Title,  Defendant  Claims  under  plaintiff*8 
contract  to  convey,  to  which  plaintiff  pleads  parol  rescission  of  con- 
tract, defendant  may  invoke  illegality  of  such  plea. 

Reaffirmed  in  Fuqua  v.  Pabst  Brewing  Co.  (Tex.  Civ.),  36  S.  W.  480; 
Lancaster  v.  Richardson,  13  Tex.  Civ.  686,  35  8.  W.  751;  Texas  etc. 
Coal  Co.  V.  Lauson,  10  Tex.  Civ.  497,  31  8.  W.  846.  See  note,  127  Am. 
St.  Rep.  777. 

Canceling,  Altering  or  Bed^vering  the  Title  Deeds  or  corporeal  in- 
terests in  lands  do  not  operate  to  revest  the  title  in  the  grantor. 

Approved  in  McClendon  v.  Brockett,  32  Tex.  Civ.  154,  73  S.  W.  857, 
reaffirming  rule. 

86  Tex.  447-460,  25  8.  W.  618,  DILUNGHAM  ▼.  ELUS. 
On  Trial  of  Action  for  Personal  Injuries,  Where  Issae  is  Joined 

as  to  Whether  plaintiff  was  in  fact  injured,  continuance  should  be 
granted  defendant  to  procure  testimony  of  witness  who  saw  plaintiff 
on  day  after  alleged  injury  but  saw  no  signs  thereof  upon  his  person. 

Approved  in  Dillingham  v.  Chapman  (Tex.  Civ.),  30  S.  W.  677,  fol- 
lowing rule;  State  v.  Hasty,  121  Iowa,  513,  614,  96  N.  W.  1117,  con- 
tinuance  properly  denied  to  procure  evidence  merely  cumulative  and 
impeaching. 

Distinguished  in  Gulf  etc.  Ry.  v.  Reagan  (Tex.  Civ.),  34  S.  W.  798, 
as  being  motion  for  new  trial  on  ground  of  newly  discovered  evidence. 

Same  Bole  Does  not  Apply  to  Justify  Refusal  of  Continuance  to 
procure  cumulative  evidence  as  in  case  of  application  for  new  trial 
where  same  is  alleged  to  be  newly  discovered. 

Approved  in  Wise  County  Nat.  Bank  v.  Knox  (Tex.  Civ.),  54  S. 
W.  276,  held  error  to  refuse  continuance,  though  evidence  sought 
merely  cumulative. 

Fact  That  Fees  of  Witness  have  not  Been  Tendered  is  not  such 
want  of  diligence  as  will  justify  refusal  of  continuance,  where  his 
failure  to  attend  is  due  to  sickness,  and  he  was  in  attendance  when 
former  continuance  was  granted. 

Reaffirmed  in  Weatherford  etc.  Ry.  v.  Duncan,  10  Tex.  Civ.  482,  31 
8.  W.  564. 

Credibility  of  Witness  is  not  Impeachable  by  Proof  of  his  expul- 
sion from  Masonic  lodge  for  false  swearing. 

Approved  in  Cooper  Grocer  Co.  v.  Britton  (Tex.  Civ.),  74  8.  W. 
93,  witness  cannot  be  impeached  by  showing  that  he  was  unable  to 
obtain  favorable  report' from  mercantile  agencies;  Moody  &  Co.  v. 
Rowland,  46  Tex.  Civ.  426,  102  8.  W.  918,  witness  cannot  be  Im- 
peached by  requiring  him  to  testify  to  his  discreditable  acts  having 
no  bearing  upon  issues  in  case;  Texas  etc.  Coal  Co.  v.  Lawson,  10  T'?x. 
Civ.  503,  31  S.  W.  849,  admitting  evidence  to  show  witness  was  in  jail 
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under  indictment;  Hill  v.  Dons  (Tex.  Civ.),  37  S.  W.  639,  witness  can- 
not be  impeached  by  inquiry  whether  he  has  been  indicted  for  crimo. 

86  Tex.  450-455,  25  S.  W.  406,  GALVESTON  ETC.  BY.  ▼.  DTJELIN. 

Question  is  Leading  Which  is  Answerable  by  "Yes"  or  "No,"  which 
suggests  desired  answer^  and  is  calculated  to  put  into  mouth  of  witness 
words  of  examining  counsel. 

Approved  in  Ripley  v.  State,  51  Tex.  Cr.  132,  100  S.  W.  946,  Garrett 
V.  State,  52  Tex.  Cr.  262,  106  S.  W.  392,  and  Godsoe  v.  State,  52  Tex. 
Cr.  627,  108  S.  W.  389,  all  reversing  because  leading  questions  per- 
mitted; San  Antonio  etc.  By.  v.  Hammon,  92  Tex.  515,  50  S.  W.  124, 
in  absence  of  exception  to  admission  of  answer  to  leading  question, 
it  will  not  be  considered  error. 

Remittitur  of  Enough  of  Judgment  for  Damages  for  personal  in- 
juries to  cover  plaintiff's  estimate  of  probable  cost  of  medicine  cures 
error  in  admitting  such  testimony  where  same  was  not  set  out  in 
petition  as  element  of  damages. 

Approved  in  Ft.  Worth  etc.  By.  v.  Viney  (Tex.  Civ.),  30  S.  W.  252, 
Galveston  etc.  By.  v.  White  (Tex.  Civ.),  32  S.  W.  188,  both  reaffirm- 
ing rule;  Schulz  v.  Annick  (Tex.  Civ.),  29  S.  W.  916,  judgment  may 
be  reformed  by  filing  remittitur.    See  note,  26  L.  B.  A.  390. 

Where  Verdict  for  Damages  for  Personal  Injuries  is  not  excessiv>^, 
it  will  not  be  set  aside  for  improper  argument  of  counsel  which  was 
rebuked  by  court  with  instructions  to  jury  to  disregard  same. 

Approved  in  Dillingham  v.  Wood,  8  Tex.  Civ.  77,  see  27  S.  W.  1076, 
reversing  judgment  where  jury  influenced  by  improper  remarks  of 
counsel;  Texas  etc.  By.  v.  Hughes  (Tex.  Civ.),  41  S.  W.  822,  and 
Lewis  V.  Alexander  (Tex.  Civ.),  31  S.  W.  417,  sustaining  judgment 
where  jury  not  influenced  by  remarks  of  counsel. 

The  Exclusion  by  the  Court  of  Illegal  Evidence  will  cure  the  error 
of  its  admission. 

Approved  in  Dallas  Consol.  etc.  By.  Co.  v.  Illo,  32  Tex.  Civ.  293,  73 
S.  W.  1077,  error  in  admission  of  evidence  cured  by  charge  excluding 
it  from  consideration. 

86  Tex.  457-459,  25  S.  W.  607,  HALT  ▼.  MAVEBIOK. 

Where  One  Judge  of  Court  of  Civil  Appeals  Does  not  Sit  in  case  be- 
cause of  disqualification,  remaining  judges  have  power  to  dispose  of 
case. 

Approved  in  San  Antonio  etc.  By.  v.  Adams  (Tex.  Civ.),  25  S.  W. 
644,  holding  two  judges  of  court  of  civil  appeals  constitute  a  quorum. 

86  Tex.  459-465,  25  8.  W.  607,  BIUHLE  V.  NEW  TOBE  ETC.  BY. 

Condemnation  of  Land  by  Bailroad  Company  Passes  Only  Bight 
to  specific  use,  not  fee,  and  abandonment  of  such  use  restores  to 
owner  complete  dominion   over  fee. 

Approved  in  Fort  Worth  etc.  By.  v.  Sweatt,  20  Tex.  Civ.  547,  50 
S.  W.  164,  held  land  used  only  for  purpose  incident  to  original  in- 
tention avoids  abandonment;  Southwestern  Tel.  etc.  Co.  v.  Gulf  etc. 
By.  (Tex.  Civ.),  52  S.  W.  107,  and  Croley  v.  St.  Louis  etc.  By.  (Tex, 
Civ.),  56  S.  W.  616,  land  condemned  for  one  purpose  cannot  be  used 
for  another. 

Where  Property  has  Been  Condemned  to  Special  Use  by  railroad, 
but  never  appropriated  to  such  use,  and  there  are  circumstances  tend- 
ing to  show  abandonment  of  intention  to  use  for  such  purpose,  it  de- 
volves upon  company  to  explain  nonuser. 
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Approved  in  Mutual  Life  Ins.  Co.  v.  Hayward,  88  Tex.  332,  31  S.  W. 
514,  dissenting  opinion,  majority  holding  supreme  court  will  not  revise 
issue  of  faet  where  testimony  conflicting;  Foster  v.  Chicago  etc.  By., 
10  Tex.  Civ.  477,  31  S.  W.  530,  where  condemned  land  used  for  differ- 
ent  purpose  than  intended,  compensation  must  be  made  owner  of  fee 
for  damage. 

Where  Land  is  Oondenmed  for  Special  Use  by  Bailroad,  owner  of 
fee  has  right  to  possession  and  enjoyment  until  same  is  appropriated 
to  such  use. 

Beaffirmed  in  Olive  v.  Sabine  etc.  By.,  11  Tex.  Civ.  213,  214,  33  S. 
W.  142. 

86  Tex.  465-467,  25  S.  W.  609,  FBET  ▼.  FOBT  WORTH  ETC.  BY. 

Where  Defendant  in  Trespass  to  Try  Title  Answers,  setting  up 
action  in  contract  against  third  parties  and  prays  that  they  be  made 
parties,  their  demurrer  to  latter  pleading,  setting  up  its  insufficiency 
to  make  them  parties  to  suit,  reaches  misjoinder  of  actions,  and  is 
good. 

Approved  in  Oak  Cliff  College  etc.  v.  Armstrong  (Tex.  Civ.),  50 
S.  W.  612,  Morris  v.  Davis  (Tex.  Civ.),  31  S.  W.  852,  Texas  Midland 
E.  B.  V.  Miers  (Tex.  Civ.),  37  S.  W.  641,  Skipwith-v.  Hurt  (Tex.  Civ.), 
58  S.  W.  193,  194,  Coutlett  v.  United  States  Mtg.  Co.  (Tex.  Civ.),  60 
8.  W.  820,  all  reaffirming  rule;  Jordan  v.  Henderson,  39  Tex.  Civ.  91, 
86  S.  W.  962,  sureties  on  indemnity  bond  to  sheriff  not  liable  for 
attachment  levied  after  return  day;  Fort  Worth  v.  Allen,  10  Tex.  Civ. 
491,  31  S.  W.  237,  holding  that  one  who  is  ultimately  to  discharge 
obligation  is  proper  party  to  suit. 

Actions  in  Tort  and  Actions  in  Oontract  are  Improperly  Joined  in 
one  suit. 

Approved  in  Smoot  v.  Bichards,  8  Tex.  Civ.  151,  27  S.  W.  969,  ex- 
plaining rule  laid  down  in  leading  case;  Duerler  Mfg.  Co.  v.  Dullnig 
(Tex.  Civ.),  83  S.  W.  891,  action  for  personal  injuries  cannot  be  joined 
with  action  on  contract  of  insurance  against  accidents. 

In  an  Action  of  Trespass  to  Try  Title  a  Warrantor  may  be  brought 
in  and  a  judgment  rendered  against  him. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  Fossati,  97  Tex. 
505,  80  S.  W.  76,  in  suif  by  state  against  tax  collectors  and  bondsmen, 
latter  cannot  bring  in  guaranty  company  which  has  given  bond  against 
loss  by  fraud. 

86  Tex.  467-476,  26  S.  W.  620,  ABBOTT  v.  INTEBNATIONAL 
BUHiDING  ETC.  ASSN. 

Where  Contract  Furnishes  Within  Itself  Evidence  of  Mistake,  same 
should  be  corrected. 

See  note,  65  Am.  St.  Bep.  519. 

Where  Bocrower  from  Building  and  Loan  Association,  in  addition 
to  specified  rate  of  interest,  pays  premium  for  privilege  of  borrowing, 
and  total  exceeds  lawful  rate  of  interest,  contract  is  usurious,  and 
all  payments  of  interest  are  by  law  applied  to  principal  borrower. 

Approved  in  Building  &  Loan  Assn.  v.  Logan  (Tex.  Civ.),  33  S.  W. 
1089,  1090,  People's  etc.  Savings  Assn.  v.  Keller,  20  Tex.  Civ.  626, 
50  S.  W.  189,  and  International  etc.  Loan  Assn.  v.  Biering,  86  Tex. 
479,  25  S.  W.  623,  all  reaffirming  rule;  People's  Building  Loan  etc. 
Assn.  V.  Marston,  30  Tex.  Civ.  102,  69  S.  W.  1035,  where  excess 
treated  by  monthly  stock  dues;  Building  etc.  Assn.  v.  Griffin,  90  Tex. 
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487,  39  S.  W.  658,  holding  contract  to  pay  over  seventeen  per  cent 
interest  usurious;  Southern  etc.  Loan  Assn.  v.  Atkinson,  20  Tex.  Civ. 
519,  50  S.  W.  172,  reaffirming  rule  under  similar  contract;  State  etc. 
Trust  Co.  v.  Fuller,  26  Tex.  Civ.  323,  63  S.  W.  555,  premium  bid  for 
loan  should  be  considered  in  determining  whether  contract  usurious; 
Farrell  v.  Palestine  Loan  Assn.  (Tex.  Civ.),  30  S.  W.  817,  holding^ 
contract  for  over  twelve  per  cent  interest  usurious. 

Distinguished  in  Fidelity  Savings  Assn.  v.  Bank  of  Commerce,  12 
\Vyo.  353,  75  Pac.  459,  payments  of  dues  on  stock  not  ipso  facto  pay- 
ments of  debt. 

86   Tez.   476-485,   25   S.   W.   622,   26  S.   W.   39,   INTESNATIONAI» 
BUILDINa  ETC.  ASSN.  v.  BIEBINa. 
Premium  Paid  by  Borrower  flrom  Building  and  Zioan  Association 

for  privilege  of  borrowing  in  addition  to  regular  rate  of  interest  is 
device  to  cover  usury,  and,  if  both  payments  taken  together  exceed 
lawful  rate  of  interest,  contract  is  usurious. 

Approved  in  People's  etc.  Savings  Assn.  v.  Keller,  20  Tex.  Civ.  626,. 

50  S.  W.  189,  Roberts  v.  Coffin,  22  Tex.  Civ.  130,  53  S.  W.  599,  Build- 
ing &  Loan  Assn.  v.  Logan  (Tex.  Civ.),  ^3  S.  W.  1089,  1090,  Cotton 
States  Bldg.  Co.  v.  Jones  (Tex..  Civ.),  60  S.  W.  590,  1  Tex.  Ct.  Bep. 
489,  and  State  etc.  Trust  Co.  v.  Fuller,  26  Tex.  Civ.  323,  63  S.  W. 
555,  all  reaffirming  rule;  People's  Building  Loan  etc.  Assn.  v.  Marston, 
30  Tex.  Civ.  102,^9  S.  W.  1035,  where  excess  created  by  monthly  stock 
dues;  Dunman  v.  Harrison  (Tex.  Civ.),  41  S.  W.  501,  holding  usurious 
contract  void;  Anderson  v.  Smith,  108  Mich.  73,  65  N.  W.  616,  apply- 
ing payments  made  on  usurious  contract  to  principal.  See  note,  46^ 
Am.  St.  Rep.  201. 

-  Each  Pajrment  upon  Ooatract  Affected  by  Usnry  is  by  Law  applied 
to  principal,  whether  paid  as  interest  or  otherwise. 

Approved  in  Cotton  States  Bldg.  Co.  v.  Peightal,  28  Tex.  Civ.  577,. 
67  S.  W.  525,  debtor  cannot  recover  penalty  until  principal  debt  is 
paid;  Sturgis  Nat.  Bank  v.  Smith,  9  Tex.  Civ.  542,  30  S.  W.  678,  ap- 
plying amount  paid  as  interest  upon  usurious  contract  to  payment  of 
principal;  Sturgis  Nat.  Bank  v.  Smith,  87  Tex.  650,  30  8.  W.  899^ 
arguendo. 

Distinguished  in  Rosetti  v.  Lozano,  96  Tex.  61,  70  S.  W.  205,  allow- 
ing recovery  of  penalty  for  usury  though  principal  debt  unpaid. 

Money  Paid  Building  and  Loan  Association  for  Privilege  of  borrow- 
ing money  is  paid  for  right  to  use  money,  and  will  not  be  permitted 
to  cloak  usury. 

Approved  in  Farrell  v.  Palestine  Loan  Assn.  (Tex.  Civ.),  30  S.  W. 
817,  holding  contract  for  over  twelve  per  cent  interest  usurious. 

Party  Need  not  Allege  What  Appears  ftom  Pleading  of  adverse 
party. 

Miscellaneous. — Howe  Grain   etc.   Co.  v.  Jones,  21   Tex.   Civ.  201,. 

51  S.  W.  26,  Revised  Statutes  of  1895,  article  665,  does  not  prohibit 
a  corporation  from  purchasing  its  own  stock. 

86  Tez.  485-488,  25  8.  W.  605,  ADAMS  ▼.  SAN  ANGELO  WATER 
WORKS  OO. 

Act  Entitled  "An  Act  to  Amend  an  Act  to  Begolate  Oondemnatloxi 
of  property  in  cities  and  towns,  for  purpose  of  ...  .  water  mains 
etc.,"  cannot  in  body  of  act  authorize  condemnation  for  "reservoirs, 
or  stand-pipes." 


515  NOTES  ON  TEXAS  EEPOETS.      86  Tex.  488-497 

Beaffirmed  in  Adams  v.  San  Angelo  Water  Works  Co.  (Tex.  Civ.), 
26  S.  W.  1104.     See  notes,  64  Am.  St.  Bep.  96;  58  L.  B.  A.  245. 

Distinguished  in  Borden  v.  Trespalaeios  etc.  Co.  (Tex.  Civ.),  82  S. 
W.  466,  right  of  eminent  domain  germane  to  purpose  expressed  in 
eaption,  "to  provide  for  the  construction  of  canals." 

Title  of  Amendatory  Act  Should  be  Oonstrued  not  only  as  pointing 
out  act  intended  to  be  amended,  but  to  state  subject  of  amendatory 
act  in  same  terms  which  were  employed  in  act  amended. 

Beaffirmed  in  Webster  v.  Hastings,  59  Neb.  569,  81  N.  W.  512; 
State  V.  Tibbets,  52  Neb.  236,  66  Am.  St.  Bep.  499,  71  N.  W.  993. 
See  note,  64  Am.  St.  Bep.  79. 

86  Tex.  488-491,  25  S.  W.  696,  HALSEY  ▼.  JOKES. 

Order  of  Probate  Court  in  1840  Attemi>ting  to  Vest  Title  in  ad- 
ministrator to  land  certificate  of  estate  in  payment  of  administrator's 
claim  against  estate  was  void,  but  heirs  cannot  recover  land  located 
under  certificate  without  satisfying  administrator's  lien  thereon. 

Approved  in  Millican  v.  McNeill,  102  Tex.  193,  132  Am.  St.  Bep. 
863,  114  S.  W.  108,  21  L.  B.  A.  (n.  s.)  60,  holding  heirs  on  recover- 
ing land  from  purchasers  at  void  administrator's  sale  must  repay 
purchase  money  with  interest;  Hayes  v.  Oallaher,  21  Tex.  Civ.  91, 
51  S.  W.  281,  Pace  v.  Fishback,  10  Tex.  Civ.  453,  31  S.  W.  426,  and 
Bynum  v.  Goran,  9  Tex.  Civ.  561,  29  8.  W.  1120,  party  seeking  to 
annul  sale  and  recover  land  must  refund  purchase  price.  See  note, 
69  L.  B.  A.  55. 

Distinguished  in  Bradford  v.  Knowles,  86  Tex.  510,  25  S.  W. 
1119,  holding  purchaser  of  part  of  tract  of  mortgaged  land  not  af- 
fected by  foreclosure  proceeding  to  which  he  was  not  a  party;  Flem- 
ing V.  Ball,  25  Tex.  Civ.  211,  60  S.  W.  986,  where  no  equitable  relief 
asked. 

86  Tex.  492-497,  25  8.  W.  694,  BLUM  V.  JONEB. 

Depositioii  Taken  by  Officer  not  Legally  Competent  should  be  sup- 
pressed upon  motion  seasonably  filed. 

Approved  in  Texas  etc.  By.  v.  Edins  (Tex.  Civ.),  35  S.  W.  953, 
admitting  deposition  taken  before  incompetent  officer  where  no  objec- 
tion made. 

Motion  to  Suppress  Deposition  on  Oroond  That  Notary  taking  same 
was  employee  of  party  to  action  should  be  granted. 

Approved  in  Bice  v.  Ward,  93  Tex.  537,  56  S.  W.  749,  Testard  v. 
Butler,  20  Tex.  Civ.  107,  48  S.  W.  754,  both  reaffirming  rule;  Bexar 
etc.  Loan  Assn.  v.  Heady,  21  Tex.  Civ.  155,  50  S.  W.  1080,  acknowl- 
edgment before  stockholder  of  corporation  which  is  party  to  contract 
held  invalid. 

Validity  of  Deposition  is  Question  for  Oonrt  Alone,  and  if  held 
valid,  it  should  be  submitted  to  jury  unimpeached  upon  ground  that 
it  was  not  lawfully  taken. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Walker,  48  Tex.  Civ.  90, 
106  S.  W.  401,  indorsements  on  envelope  of  deposition  are  inadmis- 
sible; Joy  V.  Liverpool  etc.  Ins.  Co.,  32  Tex.  Civ.  438,  74  S.  W.  824, 
quashed  deposition  inadmissible  as  impeachment^  unless  proper  foun- 
dation laid;  Chicago  etc.  By.  v.  Long,  26  Tex.  Civ.  603,  65  S.  W.  883, 
where  officer  makes  false  certificate,  deposition  should  be  suppressed. 
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86  Tez.  497-604,  25  8.  W.  691,  SEBASTIAN  ▼.  CHENEY. 

Tenant  Who,  Having  Claim  Against  Landlord,  Sella  Crop  in  which 
landlord  has  one-fourth  interest,  and  retains  entire  proceeds  to  secure 
part  payment  of  such  claim,  is  guilty  of  no  crime,  and  where  tenant 
sues  for  malicious  prosecution  because  landlord  had  him  arrested  for 
theft,  facts  may  be  shown  to  show  defendant's  malice  and  knowledge. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Hayward,  88  Tex.  330,  31 
S.  W.  513,  dissenting  opinion,  majority  holding  supreme  court  will 
not  revise  issue  of  fact  where  testimony  conflicting. 

Advice  of  County  Attorney  Given  upon  Fair  Statement  of  Facta 
is  defense  to  action  for  malicious  prosecution  based  upon  prosecution 
instituted  upon  such  advice. 

Approved  in  Lenoir  v.  Marlin,  10  Tex.  Civ.  378,  30  S,  W.  566, 
Young  V.  Jackson  (Tex.  Civ.),  29  S.  W.  1112,  1113,  Burgess  v.  Singer 
Mfg.  Co.  (Tex.  Civ.),  30  S.  W.  1111,  Rogers  v.  Mullen,  26  Tex.  Civ. 
252,  63  S.  W.  898,  all  reaffirming  rule;  Kleinsmith  v.  Hamlin  (Tex. 
Civ.),  60  S.  W.  995,  where  advice  of  attorney  not  sought  in  good 
faith,  it  is  no  defense.     See  note,  18  L.  R.  A.  (n.  s.)  67,  72. 

The  Advice  of  the  Pnblic  Prosecutor  may  be  a  Defense  to  an  action 
for  malicious  prosecution. 

Approved  in  Van  Meter  v.  Bass,  40  Colo.  82,  90  Pac.  638,  18  L.  B. 
A.  (n.  s.)  49,  applying  rule  to  prosecution  for  practicing  osteopathy, 
though  no  statute  had  been  violated. 

86  Tex.  606-^10,  26  S.  W.  1117,  BRADFORD  V.  EKOWI.ES. 

Where  Mortgagor  Before  His  Death  Sold  Land  Mortgaged,  and 
deed  was  recorded,  same  constitutes  no  part  of  his  estate,  and  court 
cannot  order  same  sold  as  property  of  his  estate. 

Reaffirmed  in  Hanrick  v.  Gurley  (lex.  Civ.),  48  S.  W.  998;  Haney 
V.  Brown  (Tex.  Civ.),  46  S.  W.  58. 

After  Conveyance  by  Mortgagor  of  Mortgaged  Premises,  with 
notice  to  mortgagee,  grantee  of  mortgagor  is  necessary  party  to  suit 
to  foreclose. 

Approved  in  Brown  v.  Cates,  99  Tex.  137,  87  S.  W.  1151,  Davis 
V.  Lanier,  94  Tex.  455,  61  S.  W.  385,  2  Tex.  Ct.  Rep.  123,  Hays  v. 
Tilson,  18  Tex.  Civ.  612,  45  S.  W.  480,  all  reaffirming  rule;  Robinson 
V.  Thompson  (Tex.  Civ.),  52  S.  W.  119,  holding  decree  in  foreclosure 
suit  not  binding  on  heirs  of  subvendee  not  made  parties. 

Vendor's  Lienholder  Who  Snes  Vendee  Without  Malclng  subsequent 
purchaser  party,  and  buys  land  under  decree  of  foreclosure  may  re- 
cover land  from  such  purchaser  unless  latter  pay  purchase  money. 

Approved  in  Owens  v.  Heidbreder  (Tex.  Civ.),  44  S.  W.  1078,  re- 
affirming rule;  Thompson  v.  Robinson,  93  Tex.  170,  77  Am.  St.  Rep. 
847,  54  S.  W.  245,  sale  under  foreclosure  decree  in  suit  against  vendee 
by  vendor  passes  title  and  right  to  debt  to  purchaser. 

86  Tez.  517-^24,  25  S.  W.  1115,  MARTIN  v.  HABNETT. 

Under  Articles  1280, 1281,  and  1282  of  Revised  Statutes,  after  first  of 
them  was  amended,  second  day  of  term  was  appearance  day  in  di&trict 
court,  when  cases  in  which  citations  had  been  properly  served  should 
be  called,  and  default  judgments  entered  against  such  defendants  as 
had  not  filed  answers. 

Approved  in  Cobb  v.  Campbell,  14  Tex.  Civ.  434,  38  S.  W.  247,  judg- 
ment by  default  may  be  entered  against  claimant  failing  to  appear; 
Union  etc.  Ins.  Co.  v.  Lipscomb  (Tex.  Civ.),  27  S.  W.  308,  sustaining 


517  NOTES  ON  TEXAS  EEPOBTS.      86  Tex.  525-536 

constitutionality  of  act  of  April  13,  1891,  regarding  default  judg- 
ments. 

Judgment  by  Default  in  Trial  of  Siglit  of  Property  under  act  of 
1887  should  ^  amount  of  plaintiff's  claim  for  which  execution  is  to 
issue,  as  well  as  value  of  property  for  which  judgment  is  rendered 
against  claimant. 

Reaffirmed  in  Fleming  v.  Stansell,  13  Tex.  Civ.  562,  36  S.  W.  506. 

86  Tex.  525-533,  26  8.  W.  43,  QTTLF  ETC.  BT.  ▼.  CaSENBEBBT. 

Possession  of  Land  Under  Claim  of  TiUe  is  Sufficient  Evidence  of 
title  in  plaintiff  to  enable  him  to  sustain  action  for  injury  to 
premises,  but  it  is  only  prima  facie  evidence,  rebuttable  by  proof  of 
title  in  another. 

Reaffirmed  in  Creswell  v.  Beakley,  28  Tex.  Civ.  245,  67  S.  W.  907; 
Western  etc.  Tel.  Co.  v.  Wofford  (Tex.  Civ.),  42  S.  W.  120;  House  v. 
Beavis  (Tex.  Civ.),  34  S.  W.  647. 

Distinguished  in  Larkin  v.  Trammel,  47  Tex.  Civ.  557,  105  S.  W. 
556,  being  action  for  breach  of  warranty;  House  v.  Keavis,  89  Tex» 
633,  35  S.  W.  1066,  as  being  action  of  trespass  to  try  title. 

In  Suit  for  Damages  for  Injury  to  Beal  Property,  All  Tenants  in 
common  must  join,  but  unless  nonjoinder  is  taken  advantage  of  by 
plea  in  abatement,  plaintiff  may  recover  in  proportion  to  his  interest. 

Reaffirmed  in  Galveston  etc.  By.  v.  Stockton,  15  Tex.  Civ.  146,  38 
8.  W.  647;  Gilland  v.  Union  Pac.  Ry.,  6  Wyo.  202,  43  Pac.  514. 

Where  Evidence  Shows  That  Bailroad  Company  allowed  combustible 
matter  to  accumulate  upon  its  right  of  way,  and  that  fire  was  com* 
municated  from  fire  started  thereon  by  servants  of  company  to  land 
of  another,  question  is  one  of  fact  for  jury  whether  company's  ser- 
vants were  guilty  of  negligence. 

Approved  in  Campbell  v.  Goodwin  (Tex.  Civ.),  26  S.  W.  865,  Galves- 
ton etc.  By.  V.  Polk  (Tex.  Civ.),  28  S.  W.  354,  all  reaffirming  rule; 
Campbell  v.  Goodwin,  87  Tex.  276,  28  8.  W.  274,  fact  that  company 
used  ordinary  care  to  keep  right  of  way  clean  does  not  relieve  it  from 
liability  from  negligence  causing  fire;  International  etc.  Ry.  v.  Sea- 
right,  8  Tex.  Civ.  599,  28  8.  W.  41,  burden  of  proof  is  upon  defendant 
to  show  no  negligence. 

A  Beqnested  Charge,  Though  not  Strictly  Correct,  may  be  sufficient 
to  suggest  to  the  court  the  propriety  of  a  correct  charge  upon  the 
same  matter. 

Approved  in  McAdams  v.  Hooks,  47  Tex.  Civ.  83,  104  S.  W.  433, 
reaffirming  rule;  Texas  Loan  etc.  Co.  v.  Angel,  39  Tex.  Civ.  167,  86 
S.  W.  1056,  applying  rule  to  requested  charge  limiting  the  effect  of 
impeaching  testimony. 

86  Tex.  533-^36,  26  S.  W.  50,  LEWIS  ▼.  HATTON. 

Plaintiff  mast  in  His  Petition  State  Essential  Facts  which  consti- 
tute his  cause  of  action  so  as  to  apprise  defendant  of  facts  upon  which 
pleader  intends  to  rely. 

Approved  in  Cassidy  v.  Scottish-American  Mtg.  Co.,  27  Tex.  Civ. 
224,  64  S.  W.  1031,  reaffirming  rule;  The  Oriental  v.  Barclay,  16  Tex. 
Civ.  208,  41  S.  W.  123,  holding  pleading  not  alleging  names  of  agents 
making  representations  causing  release,  defective. 

Plaintiff  Having  Alleged  Facts  Constituting  One  Cause  of  Action 
should  not  be  permitted  to  prove  other  and  different  facts. 

Approved  in  Peyton  v.  Cook  (Tex.  Civ.),  32  S.  W.  782,  reaffirming 
rule;  Houston  etc.  By.  v.  Lackey,  12  Tex.  Civ.  232,  33  S.  W.  769,  held 
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error  to  submit  different  issue  to  jury  than  that  alleged;  Arndt  v. 
Boyd  (Tex.  Civ.),  48  S.  W.  772,  under  allegation  that  contract  was 
broken  by  defendant,  proof  that  it  was  broken  by  another  held  inad- 
missible; Felker  v.  Douglass  (Tex.  Civ.),  57  S,  W.  325,  arguendo. 

Distinguished  in  Herring  v.  Patten,  18  Tex.  Civ.  149,  44  8.  W.  51, 
where  amendment  filed  setting  out  other  facts  expected  to  be  proved. 

86  Tex.  537-646^  26  8.  W.  54,  GULF  ETC.  BT.  ▼.  FOBT  WOBTH  ETC. 
BY. 

Bight  to  Intersect,  Connect  With,  or  Cross  Any  Other  Bailway  is 
conferred  by  article  10,  section  1  of  constitution,  upon  every  railway 
thereafter  constructed  in  state. 

Reaffirmed  in  Sabine  etc.  By.  v.  Gulf  etc.  By.,  92  Tex.  167,  46  S. 
W.  786. 

Party  Who  has  Failed  to  Object  to  Finding  of  Condemnation  com- 
missioners within  ten  days  allowed  by  statute  will  not  be  heard  to 
eet  up  thereafter  that  commissioners  were  disqualified,  especially 
where  facts  were  known  within  that  time. 

Approved  in  Davis  v.  Port  Arthur  etc.  Dock  Co.,  87  Fed.  516,  award 
cannot  be  made  judgment  of  court  until  ten  days  after  its  return. 

Miscellaneous. — Cited  in  Malle  v.  City  of  Austin,  23  Tex.  Civ.  599, 
56  S.  W.  956,  as  instance  where  statute  conferring  jurisdiction  on 
county  court  in  condemnation  proceedings  over  appeal  from  commis- 
sioners was  upheld. 

86  Tex.  546-655,  26  S.  W.  51,  BATEMAN  ▼.  MADDOZ. 

Where  Distress  Warrant  is  Sued  Out^  Levied,  and  Betnmed  and 
petition  filed,  motion  thereafter  to  dismiss  proceedings  because  peti- 
tion was  not  filed  at  retuxn  term  of  writ  is  properly  overruled.  Suit 
was  commenced  before  filing  of  petition  and  motion  should  be  made 
before  such  filing. 

Approved  in  Randall  v.  Rosenthal  (Tex.  Civ.),  27  8.  W.  908,  reaf- 
firming rule;  Jackson  v.  Corley,  30  Tex.  Civ.  419,  70  S.  W.  571,  dis- 
tress warrant  and  citation  being  both  returnable  to  county  court, 
jurisdiction  of  latter  attached  upon  service  of  writs;  Reddick  v. 
Elliot  (Tex.  Civ.),  28  8.  W.  44,  landlord's  lien  is  fixed  at  time  justice 
issues  citation  in  suit  thereon. 

A  Lease  for  a  Term  not  Longer  Than  One  Year  may  be  made  to 
commence  in  the  future  by  oral  contract. 

Approved  in  Hayes  v.  Arrington,  108  Tenn.  499,  68  S.  W.  46,  re- 
affirming rule. 

Distinguished  in  Sorrells  v.  Goldberg,  34  Tex.  Civ.  267,  78  S.  W. 
712,  possession  and  payment  of  rent  may  take  oral  lease  out  of  the 
statute. 

A  Tenant  for  a  Year  Holding  Over  Is  Liable  for  the  rent  of  the 
entire  year. 

Distinguished  in  Roller  v.  Zundelowitz,  32  Tex.  Civ.  167,  73  S.  W. 
1071,  tenant  under  written  lease  holding  over  does  so  under  implied 
contract. 

86  Tex.  555-^59,  26  8.  W.  49,  JETEB  y.  STATE. 

Proceedings  upon  Forfeited  Ball  Bond  in  Orlmlnal  Case  is  criminal 
case,  and  court  of  civil  appeals  has  no  appellate  jurisdiction  thereof. 

Distinguished  in  Russell  v.  State  (Tex.  Civ.),  40  S.  W.  70,  as  being 
a  civil  case. 
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86  Tex.  560-^668,  26  8.  W.  483,  HOWARD  y.  WINDOM. 

Where  New  FromlBe  is  Relied  upon  to  Avoid  Bar  of  Statute  of 
limitation,  same  is  cause  of  action,  and  must  be  pleaded  by  plaintiff 
to  sustain  his  suit. 

Reaffirmed  in  StokeT  v.  Patton  (Tex.  Civ.),  35  S.  W.  66. 

Unqnalllled  Acknowledgment  of  Existing  Debt  implies  promise  to 
pay,  and  is  sufficient,  unless  qualified  by  expression  of  unwillingness 
to  pay. 

Approved  in  Vogelsang  v.  Taylor  (Tex.  Civ.),  80  S.  W.  639,  Martin 
V.  Somervell  Co.,  21  Tex.  Civ.  309,  52  S.  W.  557,  Acers  v.  Acers,  22 
Tex.  Civ.  587,  56  S.  W.  198,  and  Interstate  etc.  Loan  Assn.  v.  Goforth, 
94  Tex.  264,  59  S.  W.  874,  all  reaffirming  rule;  Robertson  v.  Warren, 
45  Tex.  Civ.  587,  100  S.  W.  806,  acknowledgment  in  letter  of  existing 
debt  barred  by  limitations  revives  it;  Hahl  v.  Ellwood,  34  Tex.  Civ. 
645,  79  S.  W.  831,  applying  rule  to  recital  in  mortgage  that  it  was 
subject. to  prior  mortgage;  Burnett  v.  Munger,  23  Tex.  Civ.  279,  56 
S.  W.  103,  letter  containing  unqualified  admission  of  liability  for 
claim  to  which  limitation  had  been  pleaded,  is  new  promise  avoiding 
bar;  Clayton  v.  Watkins,  19  Tex.  Civ.  137,  47  S.  W.  812,  letter  ask- 
ing extension  of  time  and  inclosing  interest  on  debt  held  sufficient  to 
remove  bar  of  limitation;  Rumsey  v.  Settle,  120  Mich.  377,  79  N.  W. 
580,  58  L.  R.  A.  410,  letter  acknowledging  indebtedness  held  sufficient 
to  take  claim  out  of  statute.    See  note,  102  Am.  St.  Rep.  777. 

Where  New  Promise  1b  Coupled  With  Nugatory  Condition,  com- 
pliance therewith  on  part  of  creditor  is  unnecessary  to  give  validity 
to  promise. 

Approved  in  The  Oriental  v.  Barclay,  16  Tex.  Civ.  216,  41  S.  W. 
127,  in  suit  for  rescission  admitted  consideration  need  not  be  tendered 
back  where  equitable  rights  arise  out  of  defense. 

Vagne  Expressions  will  not  be  Tortured  into  acknowledgments, 
where  the  language  does  not  clearly  import  such  construction. 

Approved  in  Liberman  v.  Gurensky,  27  Wash.  415,  67  Pac.  999, 
letter  not  acknowledging  debt  of  any  definite  amount  insufficient. 

86  Tex.  568-571,  26.8.  W.  496,  MUENCH  V.  OPPENHEIMEB. 

Gonatitutlonal  Amendment  of  1891  Relating  to  Judiciary  did  not  re- 
store to  county  courts  jurisdiction  previously  taken  from  them  and 
vested  in  district  courts  by  acts  diminishing  jurisdiction  of  county 
courts  of  certain  counties. 

Reaffirmed  in  Ex  parte  Coombs,  38  Tex.  Cr.  657,  661,  44  S.  W.  859, 
860;  Gossett  v.  Munro  (Tex.  Civ.),  26  S.  W.  781;  Grooms  v.  Atascosa 
Co.  (Tex.  Civ.),  29  S.  W.  74. 

When  Revised  or  Amended  Constitution  Re-enacts  in  same  words 
provisions  which  it  supersedes,  it  is  presumed  that  purpose  was  not  to 
change  law  in  these  particulars. 

Reaffirmed  in  Ex  parte  Coombs,  38  Tex.  Cr.  652,  658,  44  S.  W.  855, 
858.  Cited  in  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987, 
arguendo. 

86  Tex.  571-609,  26  8.  W.  599,  25  L.  R.  A.  52,  TEXAS  ETC.  RT.  ▼. 
QAY. 

Appointment  of  Receiver  by  Court  of  General  Jurisdiction  is  con- 
clusive of  court's  power  to  make  appointment,  upon  collateral  attack, 
unless  it  appears  that  court  was  without  jurisdiction.' 

Reaffirmed  in  Ocean  Steamship  Co.  v.  Wilder,  107  Ga.  224,  33  S. 
E.  180. 
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BecelTer  cannot  be  Appointed,  Unless  Necessary  for  preservation  of 
property,  or  enforcement  of  rights  of  claimants,  or  to  have  property 
applied  to  some  lawful  purpose  which  cannot  be  otherwise  attained. 

See  note,  72  Am.  St.  Rep.  31,  32. 

Circuit  Courts  of  United  States  liave  Only  Such  Jurisdiction  as  Con- 
gress has  conferred  upon  them. 

Approved  in  Trinity  etc.  Ry.  v.  Brown,  91  Tex.  677,  45  S.  W.  794, 
circuit  court  of  United  States  has  jurisdiction  only  within  limits  of 
state  in  which  it  sits;  Pool  v.  Farmers'  etc.  Trust  Co.,  7  Tex.  Civ.  338, 
27  S.  W.  746,  court  of  foreign  state  cannot  appoint  receiver  in  Texas, 
nor  make  his  certificates  a  lien  upon  property. 

Court  cannot  Confer  upon  Receiver  Power  Outside  of  Territory  over 
which  it  has  jurisdiction. 

Approved  in  American  Tribune  New  Colony  Co.  v.  Schuler,  34  Tex. 
Civ.  565,  79  S.  W.  374,  courts  cannot  control  foreign  corporation  ex- 
cept as  to  property  within  state;  Trinity  etc.  Ry.  v.  Brown  (Tex. 
Civ.),  46  S.  W.  928,  circuit  court  of  one  state  has  no  power  to  appoint 
receiver  in  another. 

Court  cannot  Acquire  Power  Over  Property  not  within  its  territorial 
jurisdiction,  through  action  of  another  court  having  jurisdiction  where 
property  is,  through  "comity"  between  courts. 

Approved  in  Story  v.  Jones,  16  Tex.  Civ.  61,  40  S.  W.  418,  holding 
decree  of  Kentucky  court  ordering  sale  of  land  in  Texas  void. 

Federal  Circuit  Court  of  Louisiana  bas  No  Jurisdiction  over  railroad 
in  Texas  enabling  it  to  take  possession  and  administer  it  through  re- 
ceiver. 

Approved  in  Farmers*  Loan  etc.  Co.  v.  Northern  Pac.  R.  R.,  69  Fed. 
878,  reaffirming  rule;  Missouri  etc.  Ry.  v.  McFadden,  89  Tex.  145,  33 
S.  W.  854,  holding  company  liable  for  injury  by  servants,  where  re- 
ceiver collusively  appointed. 

Wbere  Railroad  Company  Permits  Beceiver  Appointed  under  void 
order  to  take  possession  of  its  property  and  run  it,  such  receiver  be- 
comes its  agent,  and  it  is  liable  for  injuries  resulting  during  his  man- 
agement under  ordinary  rules  of  agency. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Eberhart  (Tex.  Civ.),  40  S.  W.  1061. 
See  notes,  74  Am.  St.  Rep.  300;  42  L.  R.  A.  715. 

Wbere  Parties  Collusively  Secure  Appointment  of  Beceiver,  he  must 
be  considered  agent  of  such  parties. 

Approved  in  Harrigan  v.  Gilchrist,  121  Wis.  292,  99  N.  W.  956,  San 
Antonio  etc.  Ry.  v.  Adams,  11  Tex.  Civ.  199,  200,  32  S.  W.  734,  Inter- 
national etc.  R.  R.  T.  Moore  (Tex.  Civ.),  32  S.  W.  380,  and  Houston 
etc.  Ry.  V.  Bath,  17  Tex.  Civ.  708,  44  S.  W.  601,  all  reaffirming  rule; 
Adams  v.  San  Antonio  etc.  Ry.  Co.,  34  Tex.  Civ.  415,  79  S.  W.  80, 
burden  is  upon  plaintiff  to  show  that  receivers  were  collusively  ap- 
pointed; Texas  etc.  Ry.  v.  Gay,  88  Tex.  115,  116,  117,  30  S.  W.  544, 
545,  in  same  case  on  subsequent  appeal. 

Charge  Correct  so  Far  as  It  Goes  in  Application  to  Facts,  but  fail- 
ing to  cover  issue  raised  by  them,  furnishes  no  ground  for  reversal, 
unless  proper  special  charge  was  asked  and  refused. 

Approved  in  Gulf  etc.  Ry.  v.  Pendery  (Tex.  Civ.),  27  S.  W.  215, 
Galveston  etc.  Ry.  v.  Henning  (Tex.  Civ.),  39  S.  W.  304,  Sanger  v. 
Warren  (Tex.  Civ.),  40  S.  W.  842,  Comanche  v.  Zettlemoyer  (Tex. 
Civ.),  40  S.  W.  642,  Smith  v.  Richardson  Lumber  Co.  (Tex.  Civ.),  47 
S.  W.  753,  and  Texas  etc.  Ry.  v.  Black,  23  Tex.  Civ.  123,  57  S.  W. 
332,  all  reaffirming  rule;  St.  Louis  etc.  Ry.  Co.  v.  Lovelady,  36  Tex. 
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Civ.  283,  81  S.  W.  1041,  defense  that  cattle  died  through  inherent 
weakness  should  have  been  presented  by  requesting  charge  thereon; 
dissenting  opinion  in  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  156, 
majority  remanding  for  new  trial  on  issue  not  raised  on  former  trial; 
Armstrong  v.  Elliott,  20  Tex.  Civ.  47,  48  S.  W.  608,  and  Texas  etc. 
By.  V.  Wataon,  13  Tex.  Civ.  556,  36  S.  W.  291,  reversing  judgment 
where  proper  charge  requested  and  refused;  Graves  v.  Hillyer  (Tex. 
Civ.),  48  S.  W.  890,  defense  not  urged  at  trial  is  not  available  on  ap- 
peal. 

That  Plaintiff  has  Been  Deceived  by  a  Fraudulent  Beceivershlp 
takes  his  case  out  of  the  bar  of  statutes  of  limitation. 

Approved  in  Harris  v.  Cain,  41  Tex.  Civ.  145,  91  S.  W.  869,  limita- 
tion does  not  run  until  misrepresentation  discovered  or  should  have 
been  discovered;  Prichard  v.  McCord-Collins  Co.,  30  Tex.  Civ.  583,  71 
S.  W.  303,  mistake  as  to  the  name  of  a  corporation  defendant  may 
take  the  case  out  of  the  statute.    See  note,  53  L.  B.  A.  849. 

Miscellaneous. — Cited  in  State  v.  Texas  etc.  By.  Co.,  100  Tex.  281, 
98  S.  W.  834,  for  statement  of  legislation  upon  which  rights  of  com- 
pany depend;  Horn  v.  Pere  Marquette  B.  Co.,  151  Fed.  631,  defendant 
corporation  sued  in  district  where  neither  complainant  nor  any  de- 
fendant resides   waives  jurisdiction  by  appearing. 

86  Tex.  610-617,  40  Am.  St.  Bep.  870,  26  8.  W.  497,  24  L.  B.  A.  284, 
INTEBNATIONAL  ETO.  ASSN.  ▼.  HABDY. 

Leglslatore  has  No  Power  to  Cliange  Contract  giving  special 
remedy  for  its  enforcement,  and  in  its  changed  condition  make  it 
obligatory  on  either  side. 

Beaffirmed  in  Standifer  v.  Wilson,  93  Tex.  238,  54  S.  W.  901.  See 
notes,  58  L.  B.  A.  670;  46  L.  B.  A.  860. 

Distinguished  in  Wilson  v.  Standefer,  184  U.  8.  410,  22  Sup.  Ct.  Bep. 
384,  46  L.  617,  upholding  law  authorizing  forfeiture  of  lands  bought 
from  state,  for  nonpayment  of  interest,  without  judicial  proceedings; 
State  V.  Krahmer,  105  Minn.  426,  117  N.  W.  782,  upholding,  as  to 
existing  tax  certificate,  law  limiting  time  within  which  notice  of  ex- 
piration of  time  of  redemption  must  be  given. 

Act  of  March  21,  1902,  Prescribing  Place  and  Time  of  Sales  of 
realty  under  powers  contained  in  deeds  of  trust,  or  under  any  con- 
tract lien,  cannot  be  given  effect  as  to  contracts  executed  before  it 
was  operative  in  cases  where  contract  prescribes  different  remedy. 

Approved  in  Goddard  v.  Eeagan,  8  Tex.  Civ.  275,  28  S.  W.  353, 
Childs  V.  Hill,  20  Tex.  Civ.  164,  49  S.  W.  652,  Simms  v.  Wright  (Tex. 
Civ.),  56  S.  W.  112,  Beitel  v.  Dobbin  (Tex.  Civ.),  44  S.  W.  301,  and 
Chandler  v.  Peters  (Tex.  Civ.),  44  S.  W.  868,  all  reaffirming  rule; 
Thompson  v.  Cobb,  95  Tex.  147,  93  Am.  St.  Bep.  820,  65  S.  W.  1091, 
power  in  trust  deed  to  sell  within  ''lawful  hours"  not  affected  by  sub- 
sequent statute  prescribing  day  for  such  sales;  Durrell  v.  Farwell 
(Tex.  Civ.),  27  S.  W.  800,  holding  sale  made  in  different  county  than 
prescribed  of  no  effect.    See  note,  120  Am.  St.  Bep.  477. 

86  Tez.  617-618,  26  8.  W.  394,  BAUMAN  v.  JAFFBAY. 

Finding  of  Fact  of  Court  of  Civil  Appeals  la  Conclusive  on  appeal, 
except  where  there  is  no  evidence  to  support  it. 

Approved  in  dissenting  opinion  in  Cameron  v.  Hinton  (Tex.  Civ.), 
48  8.  W.  31,  majority  holding  judgment  in  overruling  of  demurrer  con- 
clusive against  demurrant. 
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86  Tex.  618-619,  28  8.  W.  344,  ANDERSON'  y.  WAOO  STATE  BANK. 

Suit  Against  Maker  and  Indorser  of  Notes  may  liave  Its  Venue  laid 
in  county  of  latter's  residence. 

Reaffirmed  in  Leahy  v.  Ortz,  38  Tex.  Civ.  319,  85  S.  W.  825;  Cleve- 
land V.  Campbell  (Tex.  Civ.),  38  S.  W.  219. 

Under  Section  11,  Act  of  April  1,  1887,  the  Commissioner  of  the 
general  land  office  may  forfeit  land  without  judicial  ascertainment  on 
grounds  other  than  the  failure  to  pay  interest. 

Cited  in  Pristoe  v.  Blum,  92  Tex.  85,  45  S.  W.  1002,  holding  under 
said  section  11,  the  commissioner  may  rescind  school  land  sales  where 
purchasers  violate  terms  of  sale,  whether  sale  was  made  before  or 
after  enactment  of  the  act. 

Criticised  in  McCown  v.  McCafferty,  14  Tex.  Civ.  78,  36  8.  W.  518, 
as  having  overlooked  section  25  of  said  act  in  ascertaining  powers 
of  the  land  commissioner;  Cuba  v.  Island  City  Nat.  Bank  (Tex.  Civ.), 
41  S.  W.  533,  holding  in  conformity  with  opinion  in  McCown  v.  Mc- 
Cafferty, supra,  rule  changed  by  act  of  April,  1895;  Blum  v.  Fristoe 
(Tex.  Civ.),  42  S.  W.  657,  criticising  ruling  in  cited  case  as  dicta. 

Disapproved  in  Waggoner  v.  Flack,  188  U.  S.  600,  23  Sup.  Ct.  Rep. 
a45,  47  L.  612,  holding,  with  prior  Texas  cases,  that  act  of  February 
23,  1885,  repealed  law  as  to  forfeiture. 

86  Tex.  620-629,  26  S.  W.  615,  GILES  ▼.  STANTON. 

Decree  Foreclosing  Mortgage  of  Bailroad  and  Ordering  Sale  is  not 
final,  and  case  may  be  reopened  for  classification  of  claims,  where 
jurisdiction  is  expressly  retained  for  purpose  of  rights  of  claimants. 

Reaffirmed  in  Giles  v.  East  Line  etc.  R.  R.  (Tex.  Civ.),  26  8.  W. 
1112.  Approved  in  Sullivan  County  R.  R.  Co.  v.  Connecticut  River 
etc.  Co.,  76  Conn.  473,  57  Atl.  290,  where  dissolved  corporation  has 
wrongfully  concealed  claim  against  it,  decree  of  dissolution  may  be 
set  aside. 

Bight  to  Take  Possessitm  of  Bailroad  and  to  Appropriate  its  earn- 
ings, or  by  suit  to  obtain  lien  upon  earnings,  given  by  deed  of  trust 
cf  property,  is  part  of  obligation  of  contract  which  legislature  cannut 
violate  by  making  subsequent  claims  prior  to  lien  of  trust  deed. 

Approved  in  Phillips  v.  Wise  (Tex.  Civ.),  31  S.  W.  432,  holding 
mortgage  debt  against  private  corporation  prior  to  unsecured  claims 
for  labor  furnished  it. 

Judgment  Creditor  Wliose  Claim  is  Made  Lien  upon  Earnings  of 
railroad  during  receivership  has  no  right  to  enforce  his  claim  out  of 
corpus  of  property. 

Reaffirmed  in  Fordyce  v.  Du  Bose,  87  Tex.  83,  26  S.  W.  1051;  Fore- 
man V.  Central  Trust  Co.,  71  Fed.  782;  Downs  v.  Farmers'  Loan  et3. 
Co.,  79  Fed.  221.    See  note,  2  L.  R.  A.  (n.  s.)  1041. 

Distinguished  in  Scott  v.  Farmers'  etc.  Nat.  Bank  (Tex.  Civ.),  66 
S.  W.  499,  3  Tex.  Ct.  Rep.  892,  rule  not  applicable  in  contest  between 
creditor  and  directors  and  managers  of  defunct  corporation. 

Deposit  Fixed  by  Order  for  Beceivership  Sale,  to  be  made  by  pros- 
pective purchaser,  is  part  of  corpus  of  property. 

See  note,  71  Am.  St.  Rep.  382. 

86  Tex.  630-636,  40  Am.  St.  Bep.  878,  26  S.  W.  486,  CAMPBELL  y. 
COOK. 

Although  Petition  for  Damages  for  Personal  Injuries  shows  that 
injury   was   caused   by   negligence   of   fellow-servant,   same   is   good 
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against  general  demurrer,  where  it  alleges  incompetencj  of  such  fel- 
low-servant known  to  defendant,  but  not  to  plaintiff. 

See  notes,  42  Am.  St.  Rep.  256;  43  Am.  St.  Rep.  333;  44  Am.  St. 
Rep.  598. 

General  Allegation  of  Damages  Warrants  Admission  of  Evidence  of 
such  damages  as  are  natural  and  necessary  result  of  wrongs  charged, 
but  as  to  other  damages  petition  must  plead  them. 

Approved  in  Southern  Pac.  Co.  v.  Martin,  98  Tex.  325,  83  S.  W.  676, 
general  allegations  of  personal  injury  insufiicient  to  admit  evidence 
of  fracture  of  femur  and  consequent  shortening  of  leg;  El  Paso  etc. 
Ry.  Co.  V.  Vizard,  39  Tex.  Civ.  538,  88  S.  W.  458,  holding  allegations 
of  physical  injury  sufficient;  International  etc.  R.  Co.  v.  Pina,  33  Tex. 
Civ.  681,  77  S.  W.  980,  allegations  of  injury  to  head  and  spine  suffi- 
cient to  admit  proof  of  spasms  and  impairment  of  sight;  Rea  v.  St. 
Louis  etc.  Ry.  Co.  (Tex.  Civ.),  73  S.  W.  557,  where  plaintiff  alleged  in- 
jury to  lungs,  evidence  of  increased  susceptibility  to  lung  disease  ad- 
missible; Galveston  etc.  Ry.  Co.  v.  Scott,  18  Tex.  Civ.  323,  44  S.  W.591, 
allegations  that  damages  resulted  from  negligent  crushing  of  foot  by 
defendant's  cars*  do  not  warrant  admission  of  evidence  showing  that 
attending  physician  in  defendant's  employ  improperly  administered 
an  enema  which  caused  permanent  stricture  of  bowels;  Missouri  etc. 
Ry.  v.  Cook,  8  Tex.  Civ.  385,  27  S.  W.  772,  general  allegation  of  being 
wounded  will  not  support  evidence  of  impaired  capacity  for  sexual 
intercourse;  Gulf  etc.  Ry.  v.  Sparger,  11  Tex.  Civ.  84,  32  S.  W.  50, 
held  error  to  charge  that  loss  of  time  was  element  of  damages,  where 
such  fact  not  alleged;  Dallas  v.  Jones  (Tex.  Civ.),  54  S.  W.  607,  608, 
evidence  of  inability  to  have  sexual  intercourse  inadmissible  unde^ 
general  allegation  of  injury;  International  etc.  R.  R.  v.  Thompson^ 
(Tex.  Civ.),  37  S.  W.  25,  evidence  of  injury  to  spine  inadmissible 
under  general  allegation  of  injury.  See  notes,  42  Am.  St.  Rep.  352; 
72  Am.  St.  Rep.  784. 

Distinguished  in  Houston  Electric  Co.  v.  McDade,  34  Tex.  Civ.  499, 
79  S.  W.  101,  general  allegation  of  internal  injuries  sufficient  to  admit 
proof  of  injury  to  womb;  Gulf  etc.  Ry.  v.  Pendery,  14  Tex.  Civ.  66, 
36  S.  W.  795,  admitting  evidence  of  pain  in  act  of  sexual  intercourse 
where  supported  by  pleadings. 

''Act  to  Define  Who  are  Fellow-servants,  and  who  are  not  fellow- 
servants"  is  not  unconstitutional  as  embracing  more  than  one  subject, 
nor  as  denying  equal  protection. 

Reaffirmed  in  Union  etc.  Life  Ins.  Co.  v.  Chowning,  86  Tex.  657,  26 
S.  W.  983;  Mutual  Life  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  51,  27  S.  W. 
288;  Missouri  etc.  Ry.  v.  Whitaker,  11  Tex.  Civ.  672,  33  S.  W.  718; 
Texas  ete.  Ry.  v.  Leigh ty  (Tex.  Civ.),  32  S.  W.  800.  Approved  in 
Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  14,  15,  44  S.  W.  942,  up- 
holding anti-trust  acts  of  1889  and  1895.  See  note,  41  Am.  St.  Rep. 
421. 

"Snbject^'*  as  Used  in  Constitutional  Prohibition  against  statute  em- 
bracing more  than  one  subject,  is  not  synonymous  with  "provision." 

See  note,  53  Am.  St.  Rep.  752. 

Fellow-servant  Act  of  March  10,  1891,  Defines  Fellow-servants  as 
applicable  to  "railway  corporations,"  and  does  not  embrace  receivers 
of  railway  corporations. 

Approved  in  El  Paso  etc.  R.  R.  Co.  v.  Foth,  45  Tex.  Civ.  284,  100  S. 
W.  176,  upholding  statute  applicable  to  railroads  and  street  railways, 
but  not  applying  to  interurban  railways;  San  Antonio  etc.  Ry.  v.  Rey- 
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nolds  (Tex.  Civ.),  30  S.  W.  847,  holding  said  act  not  to  include  em- 
ployees of  railroad  receivers;  Peirce  v.  Van  Dusen,  78  Fed.  696,  69 
L.  B.  A.  705,  holding  similar  Ohio  statute  to  apply  to  railroad  re- 
ceivers; International  etc.  B.  B.  v.  Cook  (Tex.  Civ.),  33  S.  W.  888, 
arguendo.    See  note,  44  Am.  St.  Bep.  910. 

Brakemaa  and  CtoncLactor  on  Same  Train  are  Fellow-servants,  unless 
it  appear  that  latter  has  power  to  employ  and  discharge  brakeman. 

Approved  in  Powell  v.  Sherwood,  162  Mo.  613,  63  S.  W.  487,  re- 
affirming rule;  Sanner  v.  Atchison  etc.  By.,  17  Tex.  Civ.  338,  43  S.  W. 
534,  holding  foreman  of  switch-engine  with  power  to  employ  men  vice- 
principal  as  to  them.  See  notes,  51  L.  B.  A.  549,  552,  620;  46  L.  B. 
A.  348. 

Distinguished  in  Abilene  Cotton  Oil  Co.  v.  Anderson,  41  Tex.  Civ. 
343,  91  S.  W.  608,  general  manager  and  employee  not  fellow-servants, 
whether  manager  has  power  to  employ  and  discharge  or  not. 

Act  Defining  FeUow-servants  is  not  Unconstitutional  because  it  ap- 
plies only  to  railway  corporations. 

Approved  in  Supreme  Lodge  v.  Johnson,  98  Tex.  5,  81  S.  W.  19, 
reversing  77  S.  W.  663,  upholding  act  regulating  benefit  associations, 
though  exempting  certain  organizations  of  railway  employees;  Inter- 
national etc.  By.  Co.  v.  Still,  40  Tex.  Civ.  27,  88  S.  W.  259,  upholding 
fellow-servant  statute,  relating  to  railway  employees;  Texas  etc.  Ry. 
Co.  V.  Mahaffey  (Tex.  Civ.),  81  S.  W.  1049,  upholding  law  requiring 
railroad  companies  to  redeem  unused  portions  of  tickets;  Louisvilla 
etc,  B.  Co.  V.  Melton  (Ky.),  110  S.  W.  233,  applying  rule  to  act  gov- 
erning liability  for  injuries  to  railroad  employees. 

Miscellaneous. — Johnson  v.  Farmer,  89  Tex.  613,  35  S.  W.  1063,  statu- 
tory action  for  injury,  resulting  in  death,  does  not  survive  against 
estate  of  wrongdoer  where  no  action  commenced  before  death;  Inter- 
national etc.  By.  Co.  v.  Cook,  16  Tex.  Civ.  388,  41  S.  W.  665,  another 
appeal  of  same  case. 

86  Tex.  636-640,  26  8.  W.  488,  FIBST  NAT.  BANK  v.  WESTEBN 
MOBTaAGE  ETC.  CO. 

Chattel  Mortgage  of  Designated  Band  of  Cattle,  "consisting  of  bulls 
and  breeding  and  grazing  cattle  of  one  year  old  and  upward,"  covers 
increase,  but  does  not  include  calves  in  band  under  one  year  old  at 
date  of  mortgage. 

See  notes,  17  L.  B.  A.  (n.  s.)  203,  14  L.  B.  A.  (n.  s.)  432. 

Denied  in  Shoobert  v.  De  Motta,  112  Cal.  219,  53  Am.  St.  Bep.  209, 
44  Pac.  488,  holding  mortgagor  entitled  to  offspring  of  mortgaged 
stock;  Demers  v.  Graham,  36  Mont.  407,  122  Am.  St.  Bep.  384,  93  Pac. 
270,  14  L.  B.  A.  (n.  s.)  43,  chattel  mortgage  of  cattle  does  not  cover 
calves  in  gestation. 

Miscellaneous. — Cited  in  Watts  v.  Corner,  8  Tex.  Civ.  592,  27  S.  W. 
1089,  to  point  that  pre-existing  debt  is  not  sufficient  consideration  for 
execution  of  mortgage  to  protect  mortgagee  against  prior  titles. 

86  Tex.  641-643,  26  S.  W.  493,  WILLIAMS  y.  LUMPECN. 

The  Fraud  That  will  Excuse  Failure  to  Apply  for  an  injunction 
against  a  judgment  within  twelve  months  must  be  something  more 
than  the  mere  taking  of  a  judgment,  that  ought  not  to  have  been 
taken. 

See  note,  30  L.  B.  A.  142,  793. 
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86  Tex.  647-652,  26  8.  W.  481,  F0BBE8T  ▼.  DUBNELL. 

Article  3121,  Bevised  Statutes,  Prohibiting  Tenants  from  renting  or 
leasing  premlsee  without  landlord's  consent,  applies  to  sublettings  as 
well  as  to  assignments. 

Beaffirmed  in  Menger  v.  Ward  (Tex,  Civ.),  28  S.  W.  825.  Approved 
in  Wildey  Lodge  No.  21  v.  City  of  Paris,  31  Tex.  Civ.  634,  73  S.  W. 
70,  holding  right  to  object  to  assignments  waived  by  delays  of  fifteen 
and  twenty  years;  Adkinson  v.  Porter  (Tex.  Civ.),  73  S.  W.  44,  apply- 
ing rule  to  tenants  under  leases  granted  by  state. 

If  Ziessee  Parts  Witb  His  Wbole  Term  in  Bented  Premises,  person 
taking  through  him  is  assignee  liable  to  landlord  as  original  lessee, 
similarly  if  lessee  rents  part  to  different  persons  for  entire  term. 

Beaffirmed  in  Marrs  v.  Lumpkins,  22  Tex.  Civ.  451,  54  S.  W.  777; 
Maverick  v.  Skinner  (Tex.  Civ.),  50  S.  W.  640;  Bogers  v.  Grigg  (Tex. 
Civ.),  29  S.  W.  655.  Approved  in  Wooldridge  &  Son  v.  Ft.  Worth  etc. 
By.  Co.,  38  Tex.  Civ.  553,  86  S.  W.  943,  assignee  of  lease  from  railroad 
company  bound  by  stipulation  exempting  it  from  liability  for  fires 
from  locomotives. 

Under  Statute  Prohibiting  Lessee  from  Benting  or  Leasing  without 
landlord's  consent,  assignee  or  sublessee  or  original  lessee  holds  his 
crops  subject  to  statutory  lien  for  rent. 

Approved  in  Edwards  v.  Anderson,  36  Tex.  Civ.  611,  82  S.  W.  660, 

!  and  Beck  v.  Minnesota  etc.  Grain  Co.,  131  Iowa,  67,  107  N.  W.  1034, 

7  L.  B.  A.  (n.  s.)  930,  both  reaffirming  rule;  Campbell  v.  Cates  (Tex. 

Civ.),  51  S.  W.  269,  action  against  sublessee  for  rent  may  be  brought 

in  county  where  rent  payable.    See  note,  119  Am.  St.  Bep.  129. 

There  is  No  Privity  of  Contract  Between  the  Landlord  and  a  sub- 
tenant. 

Approved  in  Missouri  etc.  By.  Co.  v.  Keahey,  37  Tex.  Civ.  332,  83 
S.  W.  1103,  in  absence  of  contract,  subtenant  not  liable  on  personal 
I  covenants  contained  in  lease. 

86  Tex.  652-^54,  26  8.  W.  979,  FOSSETT  ▼.  McMAHAN. 

Under  Articles  1993  and  2000  of  Bevised  Statutes,  court  has  no 
power,  in  setting  aside  homestead  for  widow  and  minor  children,  to 
include  land  subject  to  vendor's  lien,  and  while  such  order  is  not 
absolutely  void,  it  should  be  so  held  as  to  lienholder. 

Beaffirmed  in  Leslie  v.  Elliott,  26  Tex.  Civ.  582,  64  S.  W.  1039,  3 
Tex.  Ct.  Bep.  255;  on  rehearing,  Fossett  v.  McMahan  (Tex.  Civ.),  26 
S.  W.  998.    See  note,  56  L.  B.  A.  60. 

Miscellaneous.— Cited  in  Tiboldi  v.  Palms,  97  Tex.  416,  79  S.  W. 
23,  trustee's  sale  ineffective  against  right  of  homestead  after  admin- 
istration closed. 

86  Tex.  654-660,  26  8.  W.  982,  24  L.  B.  A.  504,  UNION  ETC.  LIFE 
INS.  CO.  V.  CHOWNINa. 

When  Legislation  Applies  to  Particular  Bodies  or  Associations,  im- 
posing upon  them  additional  liabilities,  it  does  not  deny  them  equal 
protection  of  laws  if  all  persons  brought  under  its  influence  are 
treated  alike  under  like  conditions. 

Approved  in  Gulf  etc.  By.  v.  Ellis,  87  Tex.  22,  26  S.  W.  986,  follow- 
ing rule;  Supreme  Lodge  v.  Johnson,  98  Tex.  5,  81  S.  W.  19,  revers- 
ing 77  S.  W.  663,  statute  regulating  benefit  associations  not  void  be- 
cause excepting  certain  associations  of  railway  employees;  Texas  etc. 
By.  Co.  V.  Mahaffey  (Tex.  Civ.),  81  S.  W.  1049,  upholding  law  requir- 
ing railway  companies  to  redeem  unused  portions  of  tickets. 
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Article  2953,  BevlBod  Statutes,  ImpOBing  upon  Ufe  or  health  insur- 
ance companies  penalty  for  failure  to  pay  loss,  does  not  deny  to  such 
companies  equal  protection  of  laws. 

Approved  in  New  York  Life  Ins.  Co.  v.  English  (Tex.  Civ.),  70 
S.  W.  441,  Fidelity  etc.  Co.  v.  AUibone,  15  Tex.  Civ.  180,  39  S.  W. 
632,  Fidelity  Mutual  Life  Assn.  v.  Mettler,  185  U.  8.  325,  22  Sup.  Ct. 
Kep.  662,  46  L.  932,  Arkansas  Ins.  Co.  v.  McManus  (Ark.),  110  S.  W. 
799,  Mutual  etc.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  60,  27  S.  W.  288,  Wash- 
ington etc.  Ins.  Co.  v.  Gooding,  19  Tex.  Civ.  496,  49  S.  W.  126,  Kansas 
etc.  Ins.  Co.  v.  Coalson,  22  Tex.  Civ.  73,  54  S.  W.  392,  Mutual  etc.  Ins. 
Co.  V.  Walden  (Tex.  Civ.),  26  S.  W.  1013,  New  York  Life  Ins.  Co.  v. 
Orloff,  25  Tex.  Civ.  290,  61  S.  W.  340,  and  New  York  etc.  Ins.  Co.  v. 
Smith  (Tex.  Civ.),  41  S.  W.  686,  all  reaffirming  rule;  Mutual  etc. 
Life  Ins.  Assn.  v.  Sullivan  (Tex.  Civ.),  29  S.  W.  191,  and  Union 
Cent.  etc.  Ins.  Co.  v.  Chowning,  8  Tex.  Civ.  462,  28  S.  W.  121, 
article  2952,  Bevised  Statutes,  providing  for  recovery  of  attorneys' 
fees  and  twelve  per  cent  damages,  is  constitutional:  Merchants'  Life 
Assn.  V.  Yoakum,  98  Fed.  263,  holding  article  3071,  Bevised  Stat- 
utes of  Texas,  constitutional;  Pittsburgh  etc.  By.  Co.  v.  Taber,  168 
Ind.  423,  77  N.  E.  742,  upholding  law  allowing  recovery  of  attor- 
ney's fee  in  action  on  street  assessment;  Terre  Haute  etc.  By.  Co. 
V.  Salmon,  161  Ind.  139,  67  N.  E.  921,  upholding  law  allowing  re- 
covery of  attorney's  fees  in  suit  against  railroad  company  for  cost 
of  fencing  tracks;  Dell  v.  Marvin,  41  Fla.  228,  79  Am.  St.*  Bep.  175, 

26  So.  190,  45  L.  B.  A.  201,  holding  chapter  3747,  providing  for  attor- 
neys' fees,  constitutional;  Union  etc.  Ins.  Co.  v.  Lipscomb  (Tex.  Civ.), 

27  S.  W.  309,  arguendo.     See  notes,  79  Am.  St.  Bep.  180;  17  L.  B.  A. 
(n.  s.)  912;  55  L.  B.  A.  263;  42  L.  B.  A.  363;  32  L.  B.  A.  520- 

Overruled  in  New  York  etc.  Ins.  Co.  V;  Smith  (Tex.  Civ.),  41  8.  W. 
687,  holding  provision  of  statute  providing  for  attorneys'  fees  and 
damages  for  failure  to  pay  policy  in  specified  time  unconstitutional. 

Disapproved  in  dissenting  opinion  in  Fidelity  Mutual  Life  Assn.  v. 
Mettler,  185  U.  S.  331,  22  Sup.  Ct.  Bep.  662,  46  L.  934,  majority  up- 
holding statute. 

Assignment  of  Error  is  too  General  which  specifies  three  distinct 
propositions,  but  does  not  point  out  particular  error  complained  of. 

Approved  in  Morgan  v.  Butler,  23  Tex.  Civ.  474,  56  S.  W.  692,  fol- 
lowing rule;  Commack  v.  Bogers,  96  Tex.  460,  73  S.  W.  796,  assign- 
ment complaining  of  two  distinct  rulings  is  not  aided  by  propositions 
and  statements  in  brief;  Holton  v.  Galveston  etc.  By.  Co.,  31  Tex. 
Civ.  130,  71  S.  W.  409,  where  assignment  complains  of  error  in  charge 
of  court,  portions  of  charge  complained  of  should  be  copied  in  state- 
ment; Fouke  V.  Brengle  (Tex.  Civ.),  51  S.  W.  519,  Barrett  v.  Inde- 
pendent Tel.  Co.  (Tex.  Civ.),  65  S.  W.  1128,  both  refusing  to  consider 
assignment  dealing  with  two  distinct  propositions. 

Qualified  in  Scott  v.  Merchants'  etc.  Nat.  Bank  (Tex.  Civ.),  66  S. 
W.  492,  3  Tex.  Ct.  Bep.  883,  884,  while  such  assignment  is  irregular, 
it  is  not  void  and  should  not  be  disregarded. 

86  Tez.  661-665,  26  S.  W.  943,  31  I^  B.  A.  392,  WACO  WATEB  ETC.. 
CO.  V.  WACO. 

Bole  Bequiring  Courts  of  Civil  Appeals  in  Certifying  Case  to  su- 
preme court  to  certify  very  question  to  be  decided  is  violated  where 
question  certified  is  whether  or  not  demurrer  was  properly  sustained 
la  case  involving  many  issues. 
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Beaffirmed  in  Union  Cent.  By.  y.  Chowning,  86  Tex.  660,  26  S.  W. 
985,  24  L.  B.  A.  504.    See  note,  31  L.  B.  A.  397. 

86  Tdz.  665-071,  26  8.  W.  939,  WIGGINS  ▼.  BLAOKSHEAJL 

Partners  are  Jointly  and  Severally  Liable  for  Partnership  debts, 
and  law  recognizes  no  personality  in  partnership,  other  than  that  of 
persons  composing  it. 

Beaffirmed  in  Moore  v.  Williams,  26  Tex.  Civ.  147,  62  S.  W.  981. 
It  is  Bight  of  Every  Partner  to  have  Firm  Property  Applied  to  pay- 
ment  of  partnership  debts,  and  all  other  partners,  without  his  consent, 
cannot  take  this  right  from  him. 

Beaffirmed  in  Waples-Platter  Co.  v.  Mitchell,  12  Tex.  Civ.  93,  35 
S.  W.  202;  Euless  v.  Tomlinson  (Tex.  Civ.),  38  S.  W.  535;  Patty 
Joiner  Co.  v.  City  Bank,  15  Tex.  Civ.  483,  41  S.  W.  176;  Luck  v. 
Hopkins  (Tex.  Civ.),  54  S.  W.  430;  Williams  v.  Meyer  (Tex.  Civ.), 
64  8.  W.  70,  2  Tex.  Ct.  Bep.  782;  Watts  v.  Dubois  (Tex.  Civ.),  66  S. 
W.  701,  702. 

Creditor  of  Partnership  has  No  Direct  Lien  npon  Partnership  prop- 
erty until  he  acquires  it  by  legal  process. 

Approved  in  Waples-Platter  Co.  v.  Mitchell,  12  Tex.  Civ.  92.  35  S. 
W.  201,  Luck  V.  Hopkins  (Tex.  Civ.),  54  S.  W.  431,  both  reaffirming 
rule;  Bogers  v.  Flournoy,  21  Tex.  Civ.  557,  54  8.  W.  387,  partners  may 
agree  upon  dissolution  and  defeat  rights  of  creditors  to  have  assets 
applied  to  their  debts. 

Where  Share  of  Each  Partner  in  Assets  Exceeds  in  Value  his  indi- 
vidual debts,  trust  deed  of  such  assets  given  in  good  faith,  preferring 
individual  debts,  and  allowing  firm  creditors  to  share  equally  in  bal- 
ance, is  valid. 

Approved  in  Byrd  v.  Perry,  7  Tex.  Civ.  390,  26  S.  W.  753,  Chesher 
V.  Clamp,  10  Tex.  Civ.  356,  30  S.  W.  469,  Batchelor  v.  Sanger,  15  Tex. 
,  Civ.  114,  38  S.  W.  361,  Willis  v.  Murphy  (Tex.  Civ.),  28  S.  W.  363, 

'  Bloch  V.  Spruance,  12  Tex.  Civ.  311,  33  S.  W.  1003,  and  Watts  v. 

!  Dubois  (Tex.  Civ.),  66  S.  W.  700,  all  reaffirming  rule;  Bedford  v.  Mc- 

I  Donald,  102  Tenn.   365,  52  S.  W.   158,  insolvency  of  firm  does   not 

change  rule;  Douglas  v.  Alder,  13  Utah,  313,  44  Pac.  708,  fraud  in 
assignment  will  not  be  presumed.     See  note,  43  Am.  St.  Bep.  375. 
Priority  of  Bight  of  Partnership  Creditors  Over  Creditors  of  indi- 
I  vidual  partners  rests  upon  rights  of  partners  themselves. 

j  Approved  in  Sanchez  v.  Goldfrank  (Tex.  Civ.),  27  S.  W.  206,  sus- 

'  taining  assignment  by  insolvent  partner  to  his  partner  of  his  part- 

nership interest;   Mensing   v.   Atchison    (Tex.   Civ.),   26   S.   W.   509, 
arguendo. 

'  86  Tex.  674-675,  26  S.  W.  945,  BfABTIN'  V.  HABTNETT. 

Judgment  by  Default  in  Trial  of  Bi^t  of  Property  Case  is  rever- 
Fible  for  failure,  where  necessary,  to  find  sum  due  claimant,  but  if 
record  shows  amount  of  claim,  judgment  should  be  reformed  on  appeal. 
Approved  in  Cobb  v.  Campbell,  14  Tex.  Civ.  434,  38  S.  W.  247,  judg- 
ment by  default  may  be  entered  against  party  failing  to  appear  and 
join  issue. 

86  Tex.  675-677,  26  S.  W.  945,  GIBAED  V.  MOOBE. 

When  No  Actual  Damage  is  Shown,  There  can  be  No  Becoyery  of 
exemplary  damages. 

Reaffirmed  in  Adoue  v.  Wettermark,  36  Tex.  Civ.  589,  82  S.  W.  799; 
Flanary  v.  Wood,  32  Tex.  Civ.  251,  73  S.  W.  1072;  Lacy  v.  Gentry 
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(Tex.  Civ.),  56  S.  W.  950;  McCarthy  v.  Miller  (Tex.  Civ.),  57  S.  W. 
973.  Approved  in  Seal  v.  Holcomb,  48  Tex.  Civ.  333,  334,  107  S.  W. 
918,  applying  rule  in  attachment  suit.    See  note,  68  Am.  St.  Bep.  279. 

In  Order  to  Becover  Damages,  Party  must  Show  Loss  Suffered  by 
him  which  he  would  not  have  suffered  but  for.  wrongful  act  of  de- 
fendant. 

Beaffirmed  in  Donald  v.  Carpenter,  8  Tex.  Civ.  325,  27  S.  W.  1055. 
Approved  in  Lightfoot  v.  Murphy,  47  Tex.  Civ.  116,  104  S.  W.  513, 
wrongful  detention  of  money  due  is  element  of  actual  damages,  meas- 
ure of  damages  being  legal  interest  thereon  for  time  detained. 

Wrongful  Oamishment  of  Sliares  of  Stock  which  is  fluctuating  in 
value  does  not  entitle  owner  in  suit  for  damages  to  recover  difference 
between  value  at  time  of  garnishment  and  at  time  of  trial,  it  not  ap- 
pearing that  service  of  writ  occasioned  depreciation. 

Approved  in  Ellis  v.  Harrison,  24  Tex.  C5v.  20,  57  S.  W.  986,  mere 
levy  of  execution  upon  land  is  not  trespass  for  which  action  for  dam- 
ages will  lie.    See  note,  68  Am.  St.  Bep.  270. 

Distinguished  in  McCarthy  Co.  v.  Boothe,  2  CaL  Ap.  173,  83  Pac. 
176,  where  plaintiff  would  have  sold  stock  if  attachment  had  not  been 
levied. 

86  Tex.  677-682,  26  S.  W.  936,  SULLIVAN  ▼.  MHiTiBK 

Purpose  of  Subscription  as  Between  Parties  to  It,  or  as  between 
them  and  third  persons  who,  on  faith  of  it,  may  render  services  con- 
templated by  it,  but  without  further  contract,  is  to  fix  sum  for  which 
each  subscriber  will  be  liable. 

Approved  in  Miller  v.  Sullivan,  14  Tex.  Civ.  127,  132,  33  S.  W.  779, 
781,  same  case  on  second  appeal. 

86  Tez.  682-687,  26  S.  W.  933,  SANDOVAL  ▼.  BOSSEB. 

Guardian  cannot  Maintain  Suit  for  Himself  Personally  against  him- 
self as  guardian. 

Beaffirmed  in  Shiner  v.  Shiner,  14  Tex.  Civ.  491,  40  S.  W.  440; 
Shiner  v.  Shiner,  15  Tex.  Civ.  668,  40  S.  W.  440. 

Miscellaneous. — ^Miscited  in  Sache  v.  Wallace,  101  Minn.  176,  118 
Am.  St.  Bep.  612,  112  N.  W.  389,  11  L.  B.  A.  (n.  s.)  803,  to  point  that 
judgment  beyond  issues  submitted  is  unauthorized. 

86  Tex.  687-689,  27  S.  W.  256,  HAAS  V.  EBAUS. 

Where  Decision  of  Court  of  Civil  AppeaLs  Conflicts  with  its  own 
decision  or  that  of  supreme  court,  or  of  another  court  of  civil  appeals, 
although  it  is  reversal  of  judgment  of  trial  court,  supreme  court  has 
jurisdiction  in  error;  if  decision  appealed  from  is  believed  to  be 
erroneous,  writ  will  be  granted. 

Beaffirmed  in  Solomon  v.  Wright,  8  Tex.  Civ.  568,  28  S.  W.  416. 

Motive  of  Insolvent  Debtor  in  Oiving  Creditor  Mortgage  or  other 
security  does  not  invalidate  same  as  to  such  creditor,  if  latter's  pur- 
pose is  solely  to  have  payment  for  sum  due. 

Approved  in  Watts  v.  Dubois  (Tex.  Civ.),  66  S.  W.  700,  reaffirming 
rule;  Burnham  v.  Logan,  88  Tex.  7,  29  S.  W.  1069,  sustaining  assign- 
ment where  no  fraud  on  part  of  assignee;  Comptbn  v.  Marshall,  88 
Tex.  57,  29  S.  W.  1059,  burden  of  proving  debt  is  upon  mortgagee; 
Chesher  v.  Clamp,  10  Tex.  Civ.  355,  30  S.  W.  469,  rule  applies  equally 
to  partnership  and  individual  debts;  Bloch  v.  Spruance,  12  Tex.  Civ. 
311,  33  S.  W.  1003,  White  v.  Sterzing,  11  Tex.  Civ.  557,  32  S.  W.  911, 
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Soanenlheil  v.  Texas  etc.  Trust  Co.,  10  Tex.  Civ.  282,  283,  286,  30  8. 
W.  949,  951,  Louisiana  Sugar  Co.  v.  Harrison,  9  Tex.  Civ.  146,  148,  29 
S.  W.  502,  503,  Traders'  Nat.  Bank  v.  Fry,  14  Tex.  Civ.  410,  37  S.  W. 
674,  Texas  Drug  Co.  v.  Baker,  20  Tex.  Civ.  686,  50  8.  W.  158,  Lewis 
V.  Alexander  (Tex.  Civ.),  31  S.  W.  417,  Martin-Brown  Co.  v.  City  Nat. 
Bank  (Tex.  Civ.),  41  S.  W.  525,  Wood  v.  Castlebury  (Tex.  Civ.),  34 
S.  W.  653,  Head  v.  Bracht  (Tex.  Civ.),  40  S.  W.  630,  Rock  Island 
Plow  Co.  V.  Hill  (Tex.  Civ.),  32  S.  W.  243,  Weaver  v.  Goodman  (Tex. 
Civ.),  51  8.  W.  861,  Bowie  v.  Hedrick  (Tex.  Civ.),  35  8.  W.  319, 
Hutches  V.  J.  J.  Case  etc.  Mach.  Co.  (Tex.  Civ.),  35  8.  W.  63,  Bruce 
V.  Koch,  94  Tex.  195,  59  8.  W.  541,  and  Sutton  v.  Simon,  91  Tex.  641, 
45  S.  W.  560,  all  sustaining  mortgage  to  creditor  where  he  did  not 
participate  in  fraud.    See  note,  31  L.  R.  A.  610,  614. 

86  Tex.  690-694,  26  8.  W.  941,  LEMP  ▼.  ABMENOOL. 

When  Contract  Cflearly  Shows  Intention  of  Parties,  courts  must  give 
effect  to  same,  and  cannot  look  at  subject  matter  and  attending  cir- 
cumstances to  give  different  construction. 

Approved  in  Page  v.  White  Sewing  Machine  Co.,  12  Tex.  Civ.  331, 
34  8.  W.  991,  distinguishing  between  contract  of  suretyship  and 
guaranty. 

In  Absence  of  Statement  of  Facts,  It  will  be  Presumed  on  appeal 
that  judgment  upon  contract  of  guaranty  was  supported  by  necessary 
facts,  unless  conclusions  of  law  filed  show  contrary,  although  findings 
show  testimony  upon  issue  of  fraud,  tending  to  show  intent  of  parties. 

Approved  in  Texas  etc.  Ry.  v.  Echols,  17  Tex.  Civ.  683,  41  S.  W. 
491,  refusing  to  consider  assignment  containing  several  propositions; 
Johnson  v.  White  (Tex.  Civ.),  27  8.  W.  175,  refusing  to  exclude  evi- 
dence supporting  supplemental  petition  where  not  objected  to  by  de- 
murrer. 

Wliere  Contract  of  Onaranty  was  Signed  by  Guarantors  and  deliv- 
ered and  accepted,  notice  of  acceptance  is  unnecessary. 

Reaffirmed  in  Marx  v.  Luling  Co-operative  Assn.,  17  Tex.  Civ.  418, 
43  8.  W.  601.    See  note,  16  L.  R.  A.  (n.  s.)  363. 

86  Tex.  694-701,  26  8.  W.  1056»  BONHAM  COTTON  PBES8  CO.  v. 
McKRTiTiAR, 

Where  Seller  of  Machinery  Warrants  Its  Quality,  and  contract  pro- 
vides that  same  shall  be  put  in  operation  and  tested,  and  test  is  fairly 
made,  and  machinery  accepted,  purchaser  is  bound  by  his  acceptance, 
but  where  test  is  fraudulently  made,  his  action  for  breach  of  warranty 
remains. 

Approved  in  Thomas  Mfg.  Co.  v.  Griffin,  16  Tex.  Civ.  190,  40  8. 
W.  756,  refusing  damages  for  defective  machinery  where  test  fairly 
made  and  machinery  accepted. 

An  Awrignment  'That  the  Court  Erred  in  Sustaining  the  general  de- 
murrer to  the  special  answer"  is  sufficient. 

Approved  in  Cummack  v.  Rogers,  96  Tex.  460,  73  S.  W.  796,  insuffi- 
cient assignment  may  be  aided  by  appropriate  propositions  and  state- 
ments. 

86  Tdz.  702-705,  26  8.  W.  937,  ALEXANDEB  ▼.  HOTTGHTON. 

Acknowledgment  Taken  by  Notary  of  Bexar  County  will  be  pre- 
sumed to  have  been  taken  in  that  county,  unless  certificate  shows  con- 
trary. 

4  Tex.  Notes— 34 
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Reaffirmed  in  First  Nat.  Bank  v.  Hickg,  24  Tex.  Civ.  272,  59  S.  W. 
844;  Alexander  v.  Houghton  (Tex.  Civ.),  26  8.  W.  1103.  See  note, 
108  Am.  St.  Rep.  550. 

86  Tex.  706,  26  8.  W.  935,  MIDDLEBBOOE  ▼.  BRADLEY  MFG.  00. 
Wliere  Two  of  Three  Notes  Sued  upon  are  Payable  in  Oounty  of 

action,  suit  is  properly  brought  there  regardless  of  defendant's  resi- 
dence in  another  county,  and  third  note  is  properly  embraced  to  avoid 
multiplicity  of  actions. 

Approved  in  First  Nat.  Bank  v.  Valenta,  33  Tex.  Civ.  110,  75  S.  W. 
1088,  McKaughan  v.  Kellett-Chatham  Mach.  Co.  (Tex.  Civ.),  67  S.  W. 
908,  Wilson  v.  Pecos  etc.  Ry.,  23  Tex.  Civ.  708,  58  S.  W.  184,  Ball  v. 
Southern  etc.  Plow  Co.  (Tex.  Civ.),  50  S.  W.  159,  all  reaffirming  rule; 
First  Nat.  Bank  v.  East,  17  Tex.  Civ.  179,  43  8.  W.  559,  dismissing 
suit  on  one  note  payable  in  another  county,  where  such  note  was  not 
part  of  original  debt. 

86  Tex.  708-720,  26  8.  W.  1075,  24  L.  B.  A.  642,  MEXIGAN  ETO.  BT. 
V,  MUSSETTE. 

Appeal  Bonda  are  Made  in  View  of  Fact  State  may  change  juris- 
diction of  existing  courts  and  create  others,  and  confer  upon  them 
jurisdiction  of  pending  cases,  and  such  change  cannot  discharge  obli- 
gation of  such  bonds,  which  remains  enforceable  by  court  having  ju- 
risdiction. 

Reaffirmed  in  Missouri  etc.  By.  v.  Lacy,  13  Tex.  Civ.  397,  35  S.  W. 
507. 

Disapproved  in  Brookshier  v.  Mcllwrath,  11^  Mo.  Ap.  687,  87  8. 
W.  608,  appeal  bond  invalid  where  case  transferred  to  court  of  ap- 
peals by  virtue  of  constitutional  amendment  passed  while  appeal  was 
pending. 

In  Suit  for  Persooal  Injnries  Alleged  to  have  Besnlted  from  negli- 
gence of  incompetent  fellow-servant,  recovery  cannot  be  had  in  ab- 
sence'of  proof  both  that  defendant  was  negligent  in  employing  such 
fellow-servant,  and  that  latter's  negligence  was  proximate  cause  of 
injury. 

Approved  in  Waters  etc.  Oil  Co.  v.  Davis,  24  Tex.  Civ.  514,  60  8. 
W.  457,  1  Tex.  Ct.  Rep.  553,  Gulf  etc.  Ry.  v.  Williams  (Tex,  Civ.),  39 
8.  W.  968,  and  Texas  etc.  Ry.  Co.  v.  Bigham  (Tex.  Civ.),  36  8.  W. 
1112,  all  reaffirming  rule;  Galveston  etc.  Ry.  v.  Adams  (Tex.  Civ.), 
55  8.  W.  804,  giving  damages  for  injury  caused  by  application  of 
emergency  brakes  on  train^  where  not  necessary. 

Wliat  is  Proximate  Oanse  of  Injury  is  Ordinarily  Question  of  Fact 

to  be  determined  by  trial  court  or  jury,  whose  finding  will  not  be  re- 
versed upon  theoretical  grounds. 

Approved  in  Galveston  etc.  Ry.  v.  Sweeney,  14  Tex.  Civ.  219,  36 
8.  W.  801,  reaffirming  rule;  Travelers'  Ins.  Co.  v.  Hunter,  30  Tex.  Civ. 
493,  70  8.  W.  800,  allowing  recovery  under  accident  policy  for  death 
from  rheumatism  produced  by  accidental  injury;  Marchand  v.  Gulf 
etc.  Ry.,  20  Tex.  Civ.  4,  48  8.  W.  781,  evidence  that  plaintiff  was 
struck  by  cow,  thrown  from  track  by  train,  sufficiently  raises  issue 
of  negligence  to  require  case  to  be  submitted  to  jury;  Missouri  etc 
Ry.  V.  Hennesey,  20  Tex.  Civ.  319,  49  8.  W.  918,  giving  damages  for 
illness  where  jury  found  it  caused  by  cold  during  time  of  return  of 
passenger  to  destination,  where  carried  past  by  railroad. 
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Interveiilzig  Cause,  Wblch  Might  Reasonably  have  Been  Foreseen, 
will  not  excase  person  guilty  of  original  negligent  act  from  respon- 
sibility therefor. 

Approved  in  Rigdon  v.  Temple  Water  Works  Co.,  11  Tex.  Civ.  546, 
32  S.  W.  830,  giving  damages,  where  water  tower  fell,  and  overturned 
lamp,  causing  explosion  and  injury;  Galveston  etc.  Ry.  Co.  v.  Cochran, 
49  Tex.  Civ.  598,  109  S.  W.  265,  injury  to  inspector  of  switch  engine, 
by  moving  another  engine  without  customary  signals,  is  too  remote 
to  have  been  within  contemplation  of  party  putting  it  in  motion; 
Reynolds  v.  Galveston  etc.  Ry.  Co.,  101  Tex.  4,  130  Am.  St.  Rep.  799, 
102  S.  W.  724,  applying  rule  where  cattle  were  negligently  permitted 
to  escape  to  another  pasture,  which  was  subsequently  quarantined; 
St.  Louis  etc.  Ry.  Co.  v.  Bryant,  46  Tex.  Civ.  602,  103  S.  W.  237,  ap- 
plying rule  where  plaintiff  was  not  allowed  suf&cient  time  to  alight 
from  train  and  his  exit  was  interfered  with  by  party  standing  on 
steps  of  car.     See  note,  10  L.  R.  A.  (n.  s.)  384. 

It  is  Dnty  of  Railroad  Company  to  Exercise  Diligence  to  ascertain 
fitness  of  engineer,  and  having  been  notified  of  his  unfitness,  and  re- 
employed him,  failure  of  fellow-servant  of  servant  injured  by  en-* 
gineer's  negligence  to  report  latter's  unfitness  does  not  relieve  com- 
pany of  liability. 

Approved  in  Texas  etc.  Ry.  v.  Bigham,  90  Tex.  226,  38  S.  W.  164, 
reaf^rming  rule;  Texas  etc.  Ry.  v.  Johnson,  89  Tex.  522,  35  S.  W. 
1044,  holding  company  liable  for  injury  caused  by  incompetent  con- 
ductor, where  company  had  knowledge  of  incompetency.  See  notes, 
14  L.  R.  A.  (n.  s.)  760,  772;  54  L.  B.  A.  176;  48  L.  R.  A.  390;  41  L. 
E.  A.  40,  41;  25  L.  R.'  A.  717. 
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87  Tex.  1-6,  26  S.  W.  46,  TAYLOB  ▼.  FEBGUSOK. 

Conveyance  of  Business  Homestead  for  Purpose  of  defrauding  gran- 
tor's creditors  has  no  effect  against  them,  and  it  is  error  to  exclude 
competent  evidence  of  its  fraudulent  character  in  behalf  of  purchaser 
under  subsequent  attachment,  in  trespass  to  try  title. 

Approved  in  Kettleschlager  v.  Ferrick,  12  8.  D.  458,  76  Am.  St. 
Bep.  625,  81  N.  W.  8d0,  conveyance  of  homestead  to  wife  to  defeat 
creditors  will  not  be  protected. 

Under  Plea  of  not  Guilty  In  Trespass  to  Try  Title,  defendant  may 
prove  fraud  in  plaintiff's  title  without  specially  pleading  it. 

Approved  in  Salazar  v.  Ybarra  (Tex.  Civ.),  67  S.  W.  304,  defend- 
ant, under  plea  of  not  guilty,  may  show  total  failure  of  plaintiff's 
consideration,  or  its  inoperation. 

87  Tez.  7-14,  47  Am.  St.  Bep.  58,  26  &  W.  490,  WESTEBN  X7NION 
TEIi.  CO.  ▼.  UNN. 

Telegraph  Company  cannot  by  Contract  Protect  itself  from  liability 
for  negligence  of  its  servants  in  failing  to  deliver  message  with  rea- 
sonable diligence. 

Approved  in  Western  etc.  Tel.  Co.  v.  Burrow,  10  Tex.  Civ.  124,  30 
S.  W.  379,  instance  where  stipulation  to  repeat  did  not  apply,  because 
agent  had  been  informed  of  expected  message  and  had  sendee's  cor- 
rect name;  Western  etc.  Tel.  Co.  v.  Nagle,  11  Tex.  Civ.  542,  32  S.  W. 
708,  stipulations  do  not  apply  where  agent  negligently  sent  message 
to  "Sanderson,  Tex.,'*  instead  of  "Henderson,  Tex.";  Mitchell  v.  West- 
em  etc.  Tel.  Co.,  12  Tex.  Civ.  280,  33  8.  W.  1019,  stipulations  do  not 
apply  where  incorrect  transmission  was  result  of  operator's  negli- 
gence; Swain  v.  Western  etc.  Tel.  Co.,  12  Tex.  Civ.  386,  34  S.  W.  784, 
claim  for  damages  to  wife  alone  will  not  support  suit  for  personal 
damages  to  husband  after  stipulated  time.  See  notes,  48  Am.  St.  Bep. 
725;  117  Am.  St.  Bep.  321;  125  Am.  St.  Bep.  1095;  11  L.  E.  A.  (n.  s.) 
568. 

Distinguished  in  Western  etc.  Tel.  Co.  v.  Beeves,  8  Tex.  Civ.  43, 
27  8.  W.  321,  telegraph  company  is  liable  for  negligent  nondelivery 
of  message,  where  sender  suggests  its  repetition,  and  is  informed  that 
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it  went  through  all  right;  Western  Union  Tel.  Co.  ▼.  Redinger  (Tex. 
Civ.),  66  S.  W.  485,  mere  fact  that  addressee  boarded  at  hotel  did 
not  make  hotel  proprietor  his  agent. 

Measure  of  Damages  for  Breach  of  Contract  is  Such  Damages  as 
arise  naturally,  and  according  to  reasonable  course  of  things,  from 
such  breach,  or  as  might  have  been  contemplated  reasonably  by  par- 
ties as  probable  result  thereof. 

Approved  in  Roach  v.  Jones,  18  Tex.  Civ.  234,  44  S.  W.  678,  tele- 
graph company  is  liable  for  nondelivery  of  telegram  informing  plain- 
tiff of  wife's  death,  and  advising  him  to  come;  Western  Union  Tel. 
Co.  V.  Redinger  (Tex.  Civ.),  63  S.  W.  158,  telegraph  company  is  not 
liable  for  nondelivery  of  message,  where  messenger  wearing  uniform 
went  to  plaintiff's  hotel  and  proprietor  did  not  offer  to  act  for  plain- 
tiff.   See  note,  54  Am.  St.  Rep.  521. 

Explained  in  Western  etc.  Tel.  Co.  v.  Kinsley,  8  Tex.  Civ.  529,  28 
S.  W.  831,  failure  to  deliver  message  announcing  illness  creates  lia- 
bility for  deprivation  of  attendance  at  funeral. 

In  Action  for  Damages  Throng  Failure  of  Telegraph  Company  to 
deliver  promptly  message  concerning  sickness,  damages  for  failure 
to  secure  postponement  of  funeral  are  too  remote,  where  it  appears 
that  plaintiff  could  not  have  attended  funeral  had  message  been  de- 
livered promptly. 

Reaffirmed  in  Western  etc.  Tel.  Co.  v.  Motley,  87  Tex.  41,  27  8.  W. 
53;  Western  U.  Tel.  Co.  v.  Stone  (Tex.  Civ.),  27  S.  W.  144,  145.  Ap- 
proved in  Western  Union  Tel.  Co.  v.  Hamilton,  36  Tex.  Civ.  302,  81 
8.  W.  1053,  where  telegram  advising  plaintiff  of  serious  condition 
of  wife  delayed  in  delivery,  so  that  he  could  not  view  body  before 
decomposition,  mental  anguish  caused  thereby  is  not  too  remote.  See 
note,  12  L.  R.  A.  (n.  s.)  750. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Swearingen,  97  Tex. 
295,  104  Am.  St.  Rep.  876,  78  S.  W.  492,  holding  message,  "Come;, 
Frank  is  dead,"  sufficient  to  make  company  liable  for  delay  in  its 
delivery  which  prevented  notice  to  be  sent  to  procure  postponement 
of  funeral;  Hughes  v.  Western  Union  Tel.  Co.,  72  S.  C.  529,  52  S.  E. 
112,  upholding  recovery  for  negligent  delivery  of  message  announc- 
ing death  of  brother,  whereby  plaintiff  was  prevented  from  attending 
funeral. 

Where  Language  of  Message  Charges  Telegraph  Company  with 
knowledge  of  its  contents  and  probable  consequence  of  delay  in  its 
delivery,  it  is  liable  therefor. 

See  note,  117  Am.  St.  Rep.  317, 

Denied  in  Western  Union  Tel.  Co.  v.  Ferguson,  157  Fed.  75,  60  N". 
E.  678,  54  L.  R.  A.  846,  holding  in  action  for  mental  suffering,  failure 
to  deliver  telegram  to  plaintiff,  announcing  death  and  burial  of  grand- 
mother, not  actionable  wrong. 

Dispatch  That  "Orace  is  Very  Low,  Come  and  Bring  Mand,'*  signed 
"Kate,"  is  sufficient  to  notify  company  of  addressee's  interest  in 
Grace's  condition  and  of  relationship  of  parties. 

Approved  in  Western  Union  Tel.  Co.  v.  Sweetman,  19  Tex.  Civ.  438, 
47  S.  W.  677,  upholding  action  by  addressee,  son  of  sender  of  delayed 
message  to  "Come  at  once;  my  wife  is  dying." 

87  Tex.  14-19,  26  S.  W.  619,  HENRIETTA  v.  EUSTIS. 

City  Chartered  Under  General  Laws  of  State  may  maintain  suit  for 
porsonnl  judgment  for  ad  valorem  tax  against  taxpayer,  and  for  fore- 
closure of  lien  upon  particular  property  upon  which  tax  is  assessed. 
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Approved  in  M'Crary  v.  Comanche  (Tex.  Civ.),  34  S.  W.  680,  Olli- 
vier  V.  Houston,  22  Tex.  Civ.  57,  54  S.  W.  941,  Leagrue  v.  State  (Tex. 
Civ.),  56  S.  W.  264,  Cordray  v.  Neuhaus,  25  Tex.  Civ.  250,  61  S.  W. 
417,  and  Grace  v.  Bonham,  26  Tex.  Civ.  163,  63  S.  W.  159,  2  Tex.  Ct. 
Eep.  699,  all  reaffirming  rule;  Brummer  v.  City  of  Galveston,  97  Tex. 
96,  76  S.  W.  430,  applying  rule  in  suit  for  municipal  and  school  taxes 
due  upon  defendant's  real  estate;  Bennison  v.  City  of  Galveston,  34 
Tex.  Civ.  382,  78  S.  W.  1089,  upholding  city's  right  to  sue  for  taxes, 
irrespective  of  charter  provisions;  Dallas  etc.  Trust  Co.  v.  Oak  Cliff, 
8  Tex.  Civ.  219,  220,  27  S.  W.  1038,  1039,  taxes  are  personal  liability, 
and  city  may  sue  for  their  recovery;  San  Antonio  v.  Berry,  92  Tex. 
328,  48  S.  W.  499,  personal  judgment  for  taxes  due  is  not  erroneous; 
State  V.  Trilling  (Tex.  Civ.),  62  S.  W.  788,  2  Tex.  Ct.  Rep.  521, 
suit  to  collect  taxes  should  be  brought  in  court  having  jurisdiction 
of  the  amount;  Ollivier  v.  Houston,  93  Tex.  206,  54  S.  W.  941,  action 
of  debt  is  maintainable  for  collection  of  a  municipal  tax. 

Under  Article  447,  Revised  Statutes,  Where  City,  purchaser  at 
void  tax  sale,  has  discharged  lien  on  property,  owner  cannot  recover 
same  without  first  paying  sum  applied  to  discharge  of  lien. 

Approved  in  Eustis  v.  Henrietta  (Tex.  Civ.),  37  8.  W.  634,  635, 
636,  following  rule  on  subsequent  phase  of  same  litigation;  Eustis 
V.  Henrietta  (Tex.  Civ.),  41  S.  W.  722,  reaffirming  on  subsequent 
appeal;  Henrietta  v.  Eustis  (Tex.  Civ.),  27  S.  W.  746,  reversing 
judgment  for  reasons  set  forth  in  cited  case. 

Reconciled  in  Ozee  v.  Henrietta,  90  Tex.  337,  339,  3  S.  W.  769,  770, 
holding  Sayles'  Civil  Statutes,  article  447,  do  not  apply  to  suit  on  tax 
deed  for  land  not  described  by  the  deed. 

Distinguished  in  Kerr  v.  Corsicana  (Tex.  CiV.),  35  S.  W.  697, 
rule  not  applicable  where  suit  is  to  prevent  collection  of  an  illegal 
tax.  Overruled  in  Eustis  v.  Henrietta,  90  Tex.  472,  39  S.  W.  568, 
holding  article  518,  Revised  Statutes  of  1895,  providing  for  pay- 
ment of  taxes  before  attacking  void  claim  of  title  under  a  tax  sale 
unconstitutional;  Eustis  v.  Henrietta,  91  Tex.  330^  43  S.  W.  261, 
holding  Sayles'  Civil  Statutes,  article  444,  unconstitutional  as  far  as 
payment  of  taxes  precedent  to  defense  against  illegal  tax  sale  is 
concerned. 

It  was  Within  Power  of  Legislature  to  Provide,  by  article  447, 
Revised  Statutes,  that  where  city  purchases  at  its  own  tax  sale, 
owner  cannot  set  up  defects  in  title  thus  acquired  without  first  pay- 
ing all  taxes  due  on  property. 

Distinguished  in  Settergast  v.  O'Donnell,  16  Tex.  Civ.  58,  41  S. 
W.  85,  rule  not  applicable  where  defendant  paid  taxes  during  period 
defendant  claims  to  have  paid  them. 

Miscellaneous. — Farmers*  etc.  Bank  v.  Templ-eton  (Tex.  Civ.),  40 
S.  W.  414,  intimating  that  decisions  on  certified  questions  are  not  al- 
ways safe  precedents. 

87  Tex.  19-23,  26  8.  W.  985,  GUI-F  ETC.  BY.  V.  ELLIS. 

Chapter  107,  Acts  of  Twenty-first  Legislature,  Page  131,  act  of 
April  5,  1889,  regelating  presentation  of  small  claims  against  rail- 
road companies  and  allowing  attorney's  fee  to  claimant  where  claim 
established  by  judgment,  is  not  in  conflict  with  state  or  federal 
constitution. 

Approved  in  Dell  v.  Marvin,  41  Fla.  228,  79  Am.  St.  Rep.  176,  26 
So.  190,  45  L.  R.  A.  201,  holding  that  provi«ion  for  attorneys'  fees, 
when  judgment  is  rendered  in  plaintiff's  favor,  is  constitutional;  dis- 
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flenting  opinion  in  Gulf  etc.  Ry.  v.  Ellis,  165  IT.  S.  168,  17  Sup.  Ct. 
Bep.  261,  41  L.  673,  majority  holding  Texas  act  of  April  5,  1889,  pro- 
viding attorneys'  fees  for  nonpayment  of  certain  small  claims  against 
railroad  unconstitutional;  Gano  v.  Minneapolis  etc.  B.  Co.,  114 
Iowa,  716,  717,  719,  724,  725,  87  N.  W.  715,  716,  89  Am.  St.  Bep. 
393,  55  L.  B.  A.  263,  upholding  s^tatute  requiring  railroads  exercising 
eminent  domain  to  pay  land  owner  reasonable  attorney's  fees; 
Liquidating  Comrs.  etc.  Co.  v.  Marrero,  106  La.  135,  30  So.  308,  up- 
holding statute  allowing  commission  of  ten  per  cent  to  attorney  rep- 
resenting tax  collector  to  be  paid  by  unsuccessful  tax  resister.  See 
notes,  79  Am.  St.  Bep.  183;  20  L.  B.  A.  (n.  s.)  128;  17  L.  B.  A.  (n.  s.) 
910;  60  L.  B.  A.  342. 

Distinguished  in  New  York  etc.  Ins.  Co.  v.  Smith  (Tex.  Civ.), 
41  S.  W.  686,  holding  article  3071,  Bevised  Statutes  of  1895,  mak- 
ing life  insurance  companies  failing  to  pay  losses  liable  for  twelve 
per  cent  of  loss  and  attorney's  fee,  unconstitutional. 

87  T6Z.  23-32,  26  S.  W.  946,  TINSLEY  v.  DOWELL. 

One  Contracting  to  Purchase  I^and  ftom  Agent  cannot  complain 
that  terms  of  contract  were  more  onerous  than  agent  had  authority 
to  make,  in  suit  for  failure  to  complete  purchase,  where  such  mat- 
ter did  not  affect  failure  to  complete,  and  where  evidence  sustains 
ratification  of  contract  by  owner. 

Approved  in  Gulf  etc.  By.  v.  Johnson,  10  Tex.  Civ.  260,  31  S. 
W.  258,  instance  where  railway  held  negligent  in  permitting  stock- 
guard  to  get  out  of  condition. 

Agent  Contracting  to  Sell  Land  cannot  Sue  Intended  Vendee  on 
contract  for  breach  thereof  unless  contract  with  his  principal  gave 
agent  such  interest  in  land  that  principal  could  not  revoke. 

Followed  in  Tinsley  v.  Anderson  (Tex.  Civ.),  33  S.  W.  267. 

87  Tez.  32-38,  27  S.  W.  88,  CONNOB  v.  PABIS. 

Power  of  City  or  Town  to  Assess  Cost  of  Street  Improirementff 
upon  abutting  property  must  be  given  by  charter  or  state  law,  and 
all  acts  made  conditions  precedent  to  exercise  of  such  power  must 
be  performed,  or  assessment  is  invalid. 

Approved  in  Dallas  v.  Ellison,  10  Tex.  Civ.  37,  30  S.  W.  1132, 
provision  of  city  charter  requiring  engineer's  report  as  to  cost  of 
street  improvements  is  mandatory;  Audrey  v.  Dallas,  13  Tex.  Civ. 
451,  35  S.  W.  731,  to  recover  for  street  work  done,  city  must  com- 
ply with  all  the  conditions  precedent;  Alford  v.  Dallas  (Tex.  Civ.), 
35  S.  W.  818,  holding  provisions  of  city  charter  regarding  street 
improvements  mandatory;  Waco  v.  Prather  (Tex.  Civ.),  35  S.  W. 
963,  holding  Waco  city  council  only  authorized  to  make  improve- 
ments by  ordinance,  as  provided  in  its  charter. 

Charter  of  City  of  Paris  Does  not  Make  It  Condition  Precedent 
to  exercise  of  power  to  order  street  work  done,  or  to  levy  assess- 
ment therefor  against  abutting  property,  that  council  shall  by  two- 
thirds  vote  declare  that  it  is  "deemed  to  be  for  public  interest." 

Followed  in  Kerr  v.  Corsicana   (Tex.  Civ.),  35  S.  W.  695. 

City  Ordinance  Authorizing  Street  Work  is  not  Special  Law  within 
meaning  of  article  3,  section  57,  of  constitution,  and  no  notice 
thereof  is  required  other  than  that  prescribed  in  city  charter. 

Approved  in  Storrie  v.  Woessner  (Tex.  Civ.),  47  S.  W.  838,  legis- 
lature may  confer  upon  cities  power  to  impose  special  taxes  for  street 
improvements. 
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Wben  Duty  Devolves  npon  Supreme  Oourt  to  Enter  such  judgment 
u  district  court  should  have  entered,  erroneoas  judgment  will  not 
be  entered  because  point  of  objection  had  not  been  assigned. 

Approved  in  dissenting  opinion  in  Nabours  v.  McCord  (Tex.  Civ.), 
82  8.  W.  161,  majority  holding  court  of  civil  appeals  not  justified  in 
reversing  and  rendering  judgment  for  plaintiff  without  remanding 
cause  for  new  trial  where  in  action  to  set  aside  pretended  completed 
sale  neither  pleadings  nor  proof  supported  theory  of  executory  con- 
tract, although  supreme  court  in  answer  to  certified  question  held 
contract  executory. 

87  Tez.  3a-41,  27  &  W.  52,  WESTEBN  X7NI0N  TEL.  CO.  v.  MOT- 


Telegraidi  Company  cannot  be  Held  Liable  for  Damages  growing 
out  of  failure  to  secure  postponement  of  funeral  by  reason  of  failure 
to  deliver  message  announcing  sickness  of  relative. 

Reaffirmed  in  Western  U.  Tel.  Co.  v.  Stone  (Tex.  Civ.),  27  S.  W. 
144,  145.  See  notes,  47  Am.  St.  Rep.  65;  117  Am.  St.  Rep.  321;  12 
L.  R.  A.  (n.  B.)  750. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Swearingen,  97  Tex. 
295,  104  Am.  St.  Rep.  876,  78  S.  W.  492,  holding  company  liable  for 
damages  resulting  from  delay  in  delivering  message,  ''Come;  Frank 
is  dead";  Hughes  v.  Western  Union  Tel.  Co.,  72  S.  C.  529,  52  S.  E. 
112,  allowing  recovery  for  delay  in  delivering  telegram,  "John  killed 
this  morning,"  as  company  is  bound  to  know  mental  suffering  may 
result  from  failure  to  deliver  death  message,  preventing  addressee 
from  attending  funeral. 

Denied  in  Seifert  v.  Western  Union  Tel.  Co.,  129  Ga.  185,  121  Am. 
St.  Rep.  210,  58  S.  E.  701,  denying  recovery  for  mental  and  physical 
suffering,  where  telegram  is  not  promptly  delivered  to  physician 
called  to  relieve  plaintiff's  suffering. 

Where  Evidence  as  to  Defendant's  Negligence  is  Conclusive,  and 
no  other  conclusion  could  have  been  reached  by  jury,  no  injury  could 
have  resulted  from  defective  definitions  and  rules  of  evidence  in 
court's  charge. 

Approved  in  Galveston  etc.  Ry.  v.  Waldo  (Tex.  Civ.),  32  S.  W. 
785,  charge  should  be  looked  at  from  standpoint  of  jury  and  viewed 
as  a  whole.  Reconciled  in  Western  etc.  Tel.  Co.  v.  Kinsley,  8  Tex. 
Civ.  529,  28  S.  W.  831,  allowing  damages  for  failure  to  deliver  mes- 
sage preventing  attendance  at  son's  funeral. 

Distinguished  in  Western  etc.  Tel.  Co.  v.  Clark,  14  Tex.  Civ.  566, 
38  S.  W.  227,  instance  where  damages  were  allowed  mother  because 
of  nondelivery  of  message  announcing  daughter's  illness  and -pre- 
venting mother  from  attending- funeral;  Roach  v.  Jones,  18  Tex.  Civ. 
234,  44  S.  W.  679,  Jones  v.  Roach,  21  Tex.  Civ.  305,  51  S.  W.  551, 
both  holding  company  liable  for  nondelivery  of  message  informing 
addressee  of  wife's  death,  where  sender  was  addressee's  brother  in 
law. 

87  Tex.  42-48,  26  S.  W.  1066,  GALVESTON  ETC.  BY.  ▼.  TEMPLE- 
TON. 

Petition  for  Damages  Against  Eallroad  Company  for  Injuries  al- 
leged to  have  resulted  from  defect  in  brake  used  by  plaintiff,  an 
employee,  need  not  detail  the  specific  defectiveness  of  such  brake. 

Approved  in  Southern  Pac.  Co.  v.  Godfrey,  48  Tex.  Civ.  622,  107 
8.  W.  1137,  upholding  petition  in  action  for  injuries  to  brakeman 
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who  was  pushed  from  flat-car  by  sliding  lumber,  alleging  negligent 
manner  in  which  ear  was  loaded,  but  not  stating  manner  in  which 
car  should  have  been  loaded;  Galveston  etc.  By.  Co.  v.  Abbey,  29 
Tex.  Civ.  214,  68  S.  W.  294,  upholding  petition  alleging  defendant 
negligently  permitted  engine  step  to  become  loose  and  insecurely 
fastened,  throwing  plaintiff  beneath  wheels;  Moore  v.  Catawba  Power 
Co.,  68  S.  C.  204,  46  S.  E.  1004,  holding  allegation  as  to  defects  in 
machinery  should  not  be  required  to  be  amended  so  as  to  state  par- 
ticulars; Galveston  etc.  By.  v.  Crawford,  9  Tex.  Civ.  249,  29  8.  W. 
959,  holding  a  more  specific  pleading  is  not  required  from  injured 
employee  than  any  other  person.    See  note,  98  Am.  St.  Bep.  324. 

Defendant  Having  Demurred  to  Evidence  and  Plaintiff  having 
joined,  case  as  to  facts  and  plaintiff's  right  to  recover  must  be  de- 
cided by  court. 

Approved  in  International  etc.  By.  v.  Davis,  17  Tex.  Civ.  343,  43 
S.  W.  541,  overruling  demurrer  to  the  evidence  where  evidence  fully 
establishes  cause  of  action. 

Where,  After  Defendant's  Demurrer  to  Plaintiff's  Evidence  and 
joinder  by  plaintiff,  court  decides  for  plaintiff,  if  damages  recoverable 
are  unliquidated,  question  as  to  amount  is  for  jury. 

BeaflSrmed  in  Eberstadt  v.  State,  92  Tex.  97,  45  S.  W.  1008.  Ap- 
proved in  Chicago  etc.  B.  B.  Co.  v.  Cleaver,  48  Tex.  Civ.  297,  106 
S.  W.  723,  where  defendant  demurred  to  evidence  and  plaintiff 
joined  issue,  every  fact  and  conclusion  which  evidence  tends  to  prove 
will  be  taken  as  admitted  by  defendant;  Woldert  Grocery  Co.  v. 
Veltman  (Tex.  Civ.),  83  S.  W.  224,  motion  to  direct  verdict  is  not 
demurrer  to  evidence,  and  defendant  is  not  precluded  upon  it  being 
overruled  to  introduce  evidence. 

It  l8  Duty  of  Railroad  Company  to  Cause  Inspection  of  its  cars  at 
proper  times,  and  failure  to  do  so,  aa  well  as  overlooking  manifest 
defects  on  su^h  inspection,  is  negligence. 

Approved  in  Galveston  etc.  By.  v.  Davis,  27  Tex.  Civ.  282,  65 
S.  W.  218,  court  may  charge  that  plaintiff  cannot  recover  where 
railroad's  agents  inspected  a  "stirrup"  before  it  was  used  by  the 
plaintiff;  Missouri  etc.  By.  Co.  v.  Lynch,  40  Tex.  Civ.  545,  90  S.  W. 
513,  applying  rule  where  fireman  was  injured  by  defect  in  engine 
which  inspection  would  have  disclosed;  Fogarty  v.  Southern  Pacific 
Co.,  151  Cal.  796,  91  Pac.  653,  in  determining  question  whether  rea- 
sonable care  of  inspection  was  used,  company's  rules  relative  1o 
employees  making  flying-switches  without  first  testing  brakes  should 
be  considered  with  other  circumstances.  See  notes,  98  Am.  St.  Bep. 
297;  54  L.  E.  A.  165. 

Railroad  is  not  Believed  from  Liability  for  Negligence  in  failing 
to  furnish  safe  appliances  where  fellow-servant  concurred  in  produc- 
ing injury. 

See  note,  98  Am.  St.  Bep.  320. 

87  Tex.  49-56,  47  Am.  St.  Bep.  65,  26  S.  W.  1068,  STONE  v.  SLEDGE. 
As  to  One  "Who  Signs  Deed,  Although  not  Appearing  on  its  face 

as  party  thereto,  such  deed  is  wholly  inoperative. 

Approved  in  Taylor  v.  Bowen,  84  Mo.  Ap.  617,  arguendo,  while 
holding,  if  party  designated  in  deed  is  party  executing  it,  he  is 
bound;  Jason  v.  Johnson,  74  N.  J.  L.  531,  122  Am.  St,  Bep.  402,  07 
Atl.  42,  applying  rule  in  action  of  ejectment.  See  notes,  122  Am.  St. 
Rep.  404;  lo'o  Am.  St.  Rep.  459;  82  Am.  St.  Rep.  145. 
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Denied  in  Sterling  v.  Park,  129  Ga.  312,  121  Am.  St.  Rep.  224, 
58  S.  E.  829,  13  L.  B.  A.  (n.  a.)  298,  "holding  deed  operative  where 
party  signed,  sealed  and  delivered  it,  though  not  named  therein  as 
grantor. 

Wliere  Title  is  in  One  Person  and  Consent  of  Another  is  essential 
under  law  to  convey  such  title,  and  latter  signs  deed  wherein  his 
name  does  not  appear  as  grantor,  he  merely  manifests  consent  to 
conveyance. 

Approved  in  Chester  v.  Breitling  (Tex.  Civ.),  30  S.  W.  465,  in- 
stance where  authorization  by  husband  for  wife's  conveyance  of  her 
separate  estate  was  suf&cient;  Barnet  v.  Houston,  18  Tex.  Civ.  138, 
44  S.  'W.  691,  holding  signature  of  trustee  to  insufficient  trust  deed 
is  a  recognition  of  the  trust. 

Privy  Acknowledgment  by  Wife  of  Deed  wherein  only  husband 
appears  as  grantor  does  not  pass  her  separate  estate  in  property  thus 
attempted  to  be  conveyed.  i 

Approved  in  Thompson  v.  Johnson,  24  Tex.  Civ.  250,  58  S.  W.  1032, 
where  wife  is  not  named  as  grantor  in  deed,  it  is  not  sufficient  to 
convey  her  interest  therein.     See  note,  49  Am.  St.  Bep.  306. 

Wife  Who  Signs  Deed  in  Which  Husband  Alone  Appears  as  grantor, 
consideration  for  which  is  house  and  lot  which  later  became  home- 
stead, is  not  Estopped  by  joinder  in  conveyance  of  homestead  to 
assert  title  to  land  deeded  by  husband  in  part  consideration. 

Approved  in  Grandjean  v.  San  Antonio  (Tex.  Civ.),  38  S.  W.  841, 
reaffirming  rule;  Matador  Land  etc.  Co.  v.  Cooper,  39  Tex.  Civ.  106, 
87  S.  W.  238,  failure  of  wife  to  give  notice  of  her  right  to  land, 
legal  title  to  which  is  in  husband's  name,  to  officers  of  state  who 
accepted  him  as  surety,  will  not  estop  her  from  claiming  land  as 
against  purchaser  at  execution  sale;  White  v.  Simonton,  34  Tex.  Civ. 
469,  79  S.  W.  624,  holding  married  woman  not  estopped  from  claim- 
ing absolute  title  in  community  property  inherited  from  mother,  al- 
though she  accepted  deed  from  father  giving  her  life  interest  in  land 
in  satisfaction  of  her  entire  interest;  Williamson  v.  Gore  (Tex.  Civ.), 
73  S.  W.  567,  holding  in  action  to  try  title  where  plaintiff,  a  married 
woman,  purchased  land  at  execution  sale,  but  gave  rents  thereof 
to  execution  debtor,  who  subsequently  conveyed  it  to  defendants, 
she  is  not  estopped  in  absence  of  fraud  from  claiming  title;  Black  v. 
Garner  (Tex.  Civ.),  63  S.  W.  920,  deed  not  in  compliance  with  law 
as  to  married  woman  will  not  estop  her  rights;  Mardes  v.  Meyers, 
8  Tex.  Civ.  547,  28  S.  W.  694,  holding  deed  not  void  where  grantee's 
name  was  omitted  in  granting  clause,  but  could  easily  be  supplied 
from  rest  of  deed.  See  notes,  13  L.  B.  A.  (n.  s.)  299;  30  L.  B.  A. 
328. 

Officer  Taking  Privy  Acknowledgment  has  Power  to  amend  cer- 
tificate, if  defective. 
See  notes,  119  Am.  St.  Bep.  986;  22  L.  B.  A.  (n.  s.)  217. 

87  Tex.  66-61,  26  S.  W.  1043,  BBOWN  v.  ELMENDOEP. 

Children  of  Decedent  Who  have  Already  Beceived  their  proper 
shares  of  half  of  community  estate  in  values  cannot  question  title 
of  grantees  of  decedent's  widow  to  land  which  was  part  of  com- 
munity,  though    conveyed   without   regard   to   their   rights. 

Followed  in  Long  v.  Moore,  19  Tex.  Civ.  368,  48  S.  W.  46. 
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87  Tex.  61-^9,  26  8.  W.  1073,  SMITH  v.  McGAUGHEY. 

It  Seems  That  a  Petition  for  Mandamtu  to  Oompel  eommissioner 
of  general  land  office  to  issue  patents  to  petitioner  may  be  main- 
tained in  petitioner's  name. 

Approved  in  Kimberly  v.  Morris,  87  Tex.  639,  31  S.  W.  809,  peti- 
tioners for  an  election  may  bring  suit  for  a  writ  of  mandamus  in 
their  own  name. 

Wbere  Holder  of  Confederate  Land  Certificate  had  Bight  to  all 
land  covered  by  two  surveys  made  by  him  of  separate  tracts,  fact 
that  he  mistook  his  right  and  designated  one  survey  for  himself  and 
other  for  school  land    does  not  invalidate  location. 

Approved  in  Eyl  v.  State,  37  Tex.  Civ.  308,  84  S.  W.  610,  holding, 
in  action  to  try  title  to  land,  survey  made  upon  land  not  contiguous 
was  irregularity  of  which  state  could  take  advantage;  Barrow  v. 
Gridley,  25  Tex.  Civ.  15,  59  S.  W.  602,  survey  under  railroad  land 
certificate  and  alternate  survey  of  like  amount  for  state,  though  made 
apart,  are  not  void;  Brackenridge  v.  Claridge,  91  Tex.  534,  44  S.  W. 
822,  43  L.  B.  A.  593,  proper  location  of  lands  by  virtue  of  ''Con- 
federate certificates"  confers  good  title  on  holder. 

Under  Confederate  Land  Certificate  Act,  Authority  and  Duty  are 
implied  in  commissioner  of  land  office,  to  select  and  designate  part 
of  location  thereunder  going  to  school  fund  and  part  going  to  lo- 
cator. 

Approved  in  Abney  v.  State,  20  Tex.  Civ.  104,  47  S.  W.  1044,  lands 
located  under  Confederate  certificates  are  not  taxable  until  com- 
missioner has  selected  one  of  the  tracts  located  for  the  school  lands. 

87  Tex.  69-78,  26  S.  W.  1060,  BOLLEB  ▼.  BIED. 

Where,  After  Service  upon  Original  Defendant,  New  Party  is  made 
and  liability  asserted  as  to  her  against  such  defendant,  notice  of 
such  changed  pleading  must  be  given  defendant,  if  he  has  made  no 
appearance,  before  court  has  jurisdiction  to  pass  upon  such  liability. 

Reaffirmed  in  Rush  v.  Davenport  (Tex.  Civ.),  34  S.  W.  381.  See 
note,  61  Am.  St.  Rep.  494. 

Distinguished  in  Campbell  v.  Upson  (Tex.  Civ.),  81  S.  W.  359, 
360,  holding  where  record  showed  judgment  entered  for  intervener 
on  day  on  which  he  intervened,  which  was  subsequent  to  time  of 
death  of  one  of  parties,  it  will  be  presumed  heirs  of  deceased  were 
in  court  chargeable  with  knowledge  thereof. 

No  Presumption  of  Service  of  Process  Sty^ports  Default  judgment 
entered  on  same  day  that  answers  of  new  parties  setting  up  new 
rights  against  nonappearing  defendant  were  filed. 

Distinguished  in  Mills  v.  Terry,  22  Tex.  Civ.  278,  54  8.  W.  781, 
record  does  not  affirmatively  show  want  of  service  in  cross-action 
where  plea  was  filed  in  March  and  judgment  not  taken  till  following 
October. 

Contract  for  Location  of  Land  Certificates  Made  by  Two  Cotenants 
owning  seven-eighths  thereof,  giving  locative  sixth  interest  to  lo- 
cator, and  authorizing  him  to  locate  separately,  gives  him  undivided 
sixth  interest  in  certificates,  and  right  to  hold  located  share  in  sev- 
eralty. 

Approved  in  Smith  v.  Estill,  87  Tex.  270,  28  S.  W.  804,  heirs  en- 
titled to  one-half  of  land  certificate  can  disregard  all  previous  lo- 
cations and  locate  their  part  of  certificate  themselves. 

Judgment  Entered  Against  Party  Without  Service  of  process  is 
void. 
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Approved  in  Bryson  v.  Bojce,  41  Tex.  Civ.  422,  92  S.  W.  823,  in 
action  to  set  aside  defendant's  tax  title  to  land,  where  plaintiffs 
failed  to  appear  and  suit  was  dismissed,  judgment  on  cross-bill  for 
recovery  of  land  filed  on  same  day  and  without  notice  is  void,  and 
subject  to  collateral  attack. 

87  Tez.  78-83,  26  S.  W.  1050,  FOEDYCE  v.  DU  BOSE. 

When  Beceiver  Appointed  by  United  States  Court  is  discharged 
and  property  delivered  over  according  to  orders  of  such  court,  his 
official  existence  ceases  and  suits  pending  in  state  courts,  upon  plea 
of  discharge,  must  be  abated. 

Approved  in  Averill  v.  McCook,  86  Mo.  Ap.  348,  following  rule; 
Averill  v.  McCook,  86  Mo.  Ap.  348,  bolding  in  action  for  damages 
against  receivers  of  railroad,  they  having  been  discharged  pending 
action,  are  not  proper  defendants;  Howe  v.  St.  Clair,  8  Tex.  Civ. 
105,  27  S.  W.  802,  action  against  receiver  abates  if  receiver  had 
been  discharged;  International  etc.  B.  B.  Co.  v.  Cook  (Tex.  Civ.),  33 
S.  W.  888,  receiver  is  retained  after  his  discharge  merely  to  fix  lia- 
bility enforcement  against  the  railway  company;  International  etc. 
R.  R.  V.  Cook,  16  Tex.  Civ.  389,  41  S.  W.  666,  petition  alleging  dis- 
charge of  receiver  and  redelivery  of  property  states  cause  of  action 
against  the  company;  Bammel  v.  Kirby,  19  Tex.  Civ.  200,  47  S.  W. 
393,  arguendo. 

Acts  of  Legislature  as  to  Receivers  wlU  be  Construed  to  embrace 
subjects  over  which  legislature  has  authority;  hence  as  not  intended 
to  affect  receivers  appointed  by  federal  courts  in  their  official 
capacity. 

Reaffirmed  in  Missouri  etc.  By.  v.  McFadden  (Tex.  Civ.),  32  S. 
W.  22;  First  Nat.  Bank  v.  Ewing,  103  Fed.  194;  Guaranty  Trust  Co. 
V.  Galveston  etc.  By.,  107  Fed.  320. 

Sectton  6^  "Beceivers*  Act"  of  1889,  Does  not  Give  Holder  of  judg- 
ment for  personal  injuries,  rendered  in  state  court  against  federal 
receiver,  lien  upon  property  of  receivership  superior  to  prior  mort- 
gage. 

Beaffirmed  in  Foreman  v.  Central  Trust  Co.,  71  Fed.  782;  Missouri 
etc.  By.  V.  Wood  (Tex.  Civ.),  52  S.  W.  94;  Dillingham  v.  Kelly,  8 
Tex.  Civ.  117,  27  S.  W.  807.    See  note,  71  Am.  St.  Bep.  383. 

Distinguished  in  Houston  etc.  By.  v.  Strycharski  (Tex.  Civ.),  35 
S.  W.  855,  rule  inapplicable  where  liability  accrued  after  the  pur- 
chase. 

87  Tez.  83-90,  26  8.  W.  1071,  POWEBS  V.  BCENOB. 

Where  Deed  Obtained  by  Cook  Conveyed  Land,  on  its  face,  equally 
to  Cook  and  Spofford,  delivery  thereof  inured  equally  to  benefit  of 
each,  and  Cook,  while  claiming  under  such  deed,  cannot  question  its 
validity  as  conveyance  to  Spofford. 

See  notes,  53  Am.  St.  Bep.  540;  54  L.  B.  A.  869. 

Parol  Evidence  is  Inadmissible  to  Make  Deed  Operate  on  land  not 
embraced  in  descriptive  words. 

Approved  in  Gorham  v.  Settegast,  44  Tex.  Civ.  264,  265,  98  S.  W. 
669,  following  rule. 

87  Tez.  90-94,  47  Am.  St.  Bep.  72,  26  S.  W.  1047,  BICE  V.  ST.  LOXnS 
ETC.  BT. 
When  Plaintiir  has  Proved  That  He  and  Defendant  Claim  Title 
to  land  from  common  source,  and  that  of  the  two  titles  emanating 
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from  such  source  his  is  superior,  he  shows  prima  facie  right  to  re- 
cover.    This  is  rule  of  evidence,  not  of  estoppel. 

Approved  in  Smith  v.  Davis,  18  Tex.  Civ.  568,  47  S.  W.  104,  Scates 
V.  Fohn  (Tex.  Civ.),  59  S.  W.  838,  and  Wade  v.  Boyd,  24  Tex.  Civ. 
494,  60  S.  W.  362,  all  following  rule;  Cocke  v.  Texas  etc.  B.  B.  Co., 
46  Tex.  Civ.  367,  103  S.  W.  408,  applying  rule  where  both  plaintiff 
and  defendant  claim  under  common  grantor;  Oann  v.  Boberts,  32 
Tex.  Civ.  563,  74  S.  W.  951,  where  plaintiffs  show  common  source  of 
title,  defendant  cannot  defeat  title  by  merely  showing,  previous  to 
time  common  source  conveyed,  third  party  held  title;  Hughey  v. 
Mosby,  31  Tex.  Civ.  78,  71  S.  W.  397,  where  petition  and  judgment 
correctly  describe  lot  sued  for  as  lot  2,  block  62,  and  evidence  showed 
plaintiff's  ancestres«  owned  said  lot,  but  deed  to  ancestress  described 
it  as  lot  2,  block  2,  it  will  be  presumed  misdescription  was  clerical 
error;  Gordon  v.  Hall,  29  Tex.  Civ.  233,  69  S.  W.  221,  where  evidence 
showed  plaintiff  and  defendant  claimed  title  under  common  source 
and  plaintiff  showed  superior  title,  burden  was  on  defendant  to  show 
title  independent  of  and  superior  to  common  source;  Ellis  v.  Lewis 
(Tex.  Civ.),  81  S.  W.  1034,  where  plaintiff  showed  superior  title  from 
common  source  for  half  of  land,  burden  of  showing  common  source 
was  without  title  is  on  defendant;  Jones  v.  Wright  (Tex.  Civ.),  81 
S.  W.  570,  court  did  not  err  in  aubmitting  case  where  plaintiff  claimed 
same  upon  application  to  purchase  from  state,  as  mere  fact  that 
section  in  question  was  odd  numbered  and  would  have  by  law  vested 
in  railroad  is  insufficient  to  show  state  had  no  title;  'Fenn  v.  Louisell, 
160  Fed.  458,  where  defendant  does  not  connect  himself  with  out- 
standing title  nor  trace  it  to  any  person  at  time  subsequent  to  con- 
veyance to  common  source  title,  validity  of  outstanding  title  is 
immaterial;  House  v.  Beavis,  89  Tex.  631,  35  S.  W.  1065,  plaintiff's 
superior  title  from  prior  possession  is  not  defeated  by  proof  only 
of  a  grant  from  the  state. 

Distinguished  in  Jones  v.  Lee  (Tex.  Civ.),  41  S.  W.  196,  holding 
in  trespass  to  try  title  want  of  title  in  plaintiff  is  sufficient  to  de- 
feat recovery;  Bobertson  v.  Kirby,  25  Tex.  Civ.  473,  61  S.  W.  968, 
affirmatively  showing  want  of  title  in  plaintiff  rebuts  title  from  un- 
explained possession. 

State  of  Things  Once  Sliown  to  ISxist  Is  Ordinarily  FreBmned  to 

continue. 

Approved  in  West  v.  Keeton,  17  Tex.  Civ.  141,  42  S.  W.  1035,  pre- 
sumption that  common  source  acquired  title  will  prevail  until  su- 
perior title  is  shown. 

Since  Plaintiff  in  Trespaes  to  Try  Title  must  Prove  His  Title  in 
order  to  recover,  when  he  has  shown  title  under  common  source,  proof 
by  defendant  that  common  grantor  had  no  title  is  defense.  But 
evidence  of  title  in  someone  anterior  to  conveyance  of  common 
grantor  is  not  such  proof. 

Approved  in  Webster  v.  McCarty,  16  Tex.  Civ.  162,  40  S.  W.  824, 
following  rule;  Easterwood  v.  Dunn,  19  Tex.  Civ.  325,  47  S.  W.  288, 
defendant  in  trespass  to  try  title  claiming  under  common  source  can- 
not defeat  recovery  by  showing  superior  outstanding  title;  Foster 
V.  Johnson,  89  Tex.  647,  36  8.  W.  70,  proof  of  issuance  of  patent  to 
heirs  of  C.  does  not  prove  that  F.  did  not  have  that  title;  Cook  v. 
Coleman  (Tex.  Civ.),  33  S.  W.  757,  plaintiff  does  not  prove  defend- 
ant's want   of   title   by   merely  introducing  patent   without  showing 
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no  claim  \>y  defendant  under  it;  Ferguson  ▼.  Kicketts  (Tex.  Civ.),  55 
S.  W.  976,  excluding  deed  showing  anterior  outstanding  title. 

Distinguished  in  Ferguson  v.  Hicketts,  93  Tex.  568,  57  S.  W.  19, 
instrument  showing  conveyance  by  original  grantee  before  his  con- 
veyance to  common  source  is  admissible. 

87  Tex.  94-99,  26  S.  W.  1044,  MOSEB  ▼.  TXTCKER. 

No  Property  or  Interest  In  Property  Is  Subject  to  Sale  under  exe- 
cution or  like  process,  unless  debtor,  if  sui  juris,  has  power  to  pass 
title  to  such  property  or  interest  in  property  by  his  own  act. 

Approved  in  Chase  v.  York  Co.  Savings  Bank,  89  Tex.  321,  59 
Am.  St.  Bep.  54,  36  S.  W.  409,  32  L.  B.  A.  785,  holding  equitable 
interest  of  several  purchasers  to  proceeds  from  sale  of  common  land 
not  attachable;  Boone  v.  First  Nat.  Bank,  17  Tex.  Civ.  369,  43  S. 
W.  596,  leasehold  interest  not  giving  tenant  power  to  sublet  is  not 
subject  to  attachment;  Birdwell  v.  Burleson,  31  Tex.  Civ.  38,  72 
S.  W.  450,  holding  father  occupying  homestead  upon  deceased  wife's 
property  with  minor  children  who  have  legal  title,  and  using  pro- 
ceeds for  his  and  their  support,  sufficient  interest  to  support  home- 
stead exemption;  Mexican  Nat.  Coal  etc.  Co.  v.  Frank,  154  Fed.  234, 
holding  interest  of  lessee  in  leased  mine  not  subject  to  sale  under 
execution.    See  note,  88  Am.  St.  Bep.  207. 

Leasee  of  Beal  Estate  for  Fixed  Term  has  Ordinarily  an  Estate 
therein  subject  to  execution,  but  under  article  3122,  Sayles'  Civil 
Statutes,  in  absence  of  special  contract  with  landlord,  he  cannot 
pass  to  another  right  to  occupy  premises,  nor  is  his  interest  subject 
to  execution. 

Approved  in  Mayer  v.  Templeton  (Tex.  Civ.),  53  S.  W.  70,  land- 
lord is  not  liable  as  garnishee  for  rents  paid  by  trustee  of  his 
insolvent  tenant;  Menger  v.  Ward  (Tex.  Civ.),  28  S.  W.  825,  argu- 
endo, while  holding  power  to  sublet  carries  power  to  assign  lease. 
See  note,  17  L.  B.  A.  (n.  s.)  842. 

Distinguished  in  Copeland  v.  Cooper  Grocery  Co.  (Tex.  Civ.),  63 
S.  W.  887,  landlord's  written  waiver  of  prohibition  as  to  subletting, 
even  without  tenant's  knowledge,  makes  leasehold  attachable. 

Transfer  by  Lessee  of  Leased  Premises  Without  Landlord's  Consent 
makes  assignee  tenant  at  will  or  at  sufferance. 

Distinguished  in  Markowitz  v.  Greenwall  Theatrical  Circuit  Co. 
(Tex.  Civ.),  75  S.  W.  76>  holding  contract  between  corporation  which 
was  lessee  of  opera-house  and  individual,  that  latter  should  become 
manager,  receive  percentage  of  profits  and  pay  half  of  yearly  rental 
of  house,  was  not  subletting  of  premises. 

Miscellaneous. — Moser  v.  Tucker  (Tex.  Civ.),  26  S.  W.  1105,  re- 
ferring to  opinion  of  supreme  court  on  certified  question. 

87  Tex.  99-101,  26  &  W.  1047,  INTEBNATIONAL  ETC.  BY.  v.  BEN- 


Beceiyer  Having  Exclastve  Control  and  Management  of  unfenced 
railway  is  liable  for  value  of  cattle  killed  on  it  by  cars,  without 
further  proof  of  negligence. 

Approved  in  International  etc.  B.  Co.  v.  Bichmond,  28  Tex.  Civ. 
516,  67  S.  W.  1031,  where  agreement  is  made  by  land  owner  with  rail- 
road to  leave  opening  in  fence  for  his  convenience,  fence  is  not  such 
as  to  relieve  railroad  from  liability  for  killing  stock  of  third  person; 
Ft.  Worth  etc.  By.  v.  Shetter   (Tex.  Civ.),  58  S.  W.  181,  arguendo, 
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in  discussing  article  4517,  Revised  Statutes,  regarding  penalty  for 
not  having  brakeman  on  rear  car  of  merchandise  train.  See  noteSi 
120  Am.  St.  Rep.  280;  63  L.  R.  A.  230. 

Under  Statute,  Failure  of  Ballroad  to  Fence  Bight  of  Way  is  con- 
clusive evidence  of  such  negligence  as  fixes  liability  for  stock  killed. 

See  note,  9  L.  R.  A.  (n.  s.)  362. 

87  Tex.  101>103,  26  S.  W.  1049,  TBADEBS'  NAT.  BANE  ▼.  DAT. 

An  Instruction  Which  Encroaches  upoa  the  Province  of  the  jury 
should  be  refused. 

Approved  in  Clay  Go.  Land  etc.  Co.  ▼.  Montague  Co.,  8  Tex.  Civ. 
577,  28  H.  W.  705,  count  cannot  state  conclusions  of  supreme  court  ren- 
dered on  a  former  appeal  in  its  charge;  Traders'  Nat.  Bank  v.  Fry, 
14  Tex.  Oiv.  410,  37  S.  W.  674,  instance  of  instructions  on  badges 
of  fraud  held  on  weight  of  evidence;  Kelgore  v.  Northwest  Texas 
etc.  Soc.  (Tex.  Civ.),  37  S.  W.  474,  error  to  charge  that  architect's 
estimate  may  be  presumed  to  be  correct  where  its  correctness  is  in 
issue;  Boaz  v.  Coulter  Mfg.  Co.  (Tex.),  40  S.  W.  867,  instance  of 
charge  regarding  fraudulent  intent  held  on  weight  of  evidence. 

Where  Sale  of  Personal  Property  Is  Unaccompanied  by  Change 
of  possession,  sale  is  prima  facie  fraudulent,  and  burden  is  shifted 
upon  purchaser  to  explain  circumstance. 

Approved  in  Traders'  Nat.  Bank  v.  Day,  7  Tex.  Civ.  572,  27  S,  W. 
266,  reaffirming  rule;  Downey  v.  Taylor  (Tex.  Civ.),  48  S.  W.  542, 
acceptance  by  mortgagee  of  mortgaged  sheep  in  payment  of  debt 
transfers  the  title. 

87  Tex.  104-108,  27  S.  W.  93,  DLLLINGHAM  ▼.  CLARK. 

Ballroad  cannot  Avoid  Its  Liability  by  Showing  Plaintiff  was  em- 
ployed by  another  railway,  whose  track  was  used  by  receiver  by 
whom  plaintiff  was  employed,  as  both  owed  him  duty  of  furnishing 
safe  track. 

Approved  in  American  Cotton  Co.  v.  Simmons,  39  Tex.  Civ.  194, 
87  S.  W.  843,  applying  rule  where  defendants  jointly  sued  for  injury 
to  plaintiff  employed  by  one  of  them,  caused  by  negligence  of  fore- 
man employed  by  both,  in  setting  plaintiff  to  work  in  assisting  inde- 
pendent contractor  on  structure  on  premises  of  his  employer.  See 
notes,  46  L.  B.  A.  97,  103,  122;  37  L.  B.  A.  35. 

87  Tex.  109-112,  26  8.  W.  1065,  LOONET  ▼.  SIMPSON. 

As  General  Bule,  Claimant  of  Land  Under  Different  Title  from  that 
under  which  mortgagor  held  is  not  proper  party  to  foreclosure  suit, 
yet  adverse  claimants  may  be  joined  where  necessary  to  remove 
cloud  from  title  and  make  sale  available. 

Approved  in  Archenhold  v.  Evans  Co.,  11  Tex.  Civ.  140,  32  S.  W. 
796,  grantee  in  alleged  fraudulent  conveyance  can  be  made  party 
in  attachment  proceeding  in  which  the  land  has  been  attached; 
Montague  Co.  v.  Meadows  (Tex.  Civ.),  31  S.  W.  695,  arguendo. 

Holder  of  Purchase  Money  Notes  not  Made  Party  to  judgment 
condemning  title  to  land  against  maker  and  payee  of  such  notes  has 
right,  in  suit  to  subject  land  to  his  claim,  to  have  cloud  raised  by 
such  judgment  removed. 

Approved  in  Logan  v.  Steiff,  36  Fla.  480,  18  So.  764,  alienees, 
grantees,  assignees,  or  mortgagees  are  not  affected  by  a  judgment 
in  a  suit  to  which  they  were  not  parties. 
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87  Tez.  112-115,  26  S.  W.  1063,  KELLEY-GOODFEIiLOW  SHOE  CO. 
v.  LIBEBTY  INS.  CO. 

Under  Statute  Authorizing  Isimes  of  Law  Arising  in  Cases  before 
court  of  civil  appeals  to  be  certified  to  supreme  court,  "the  very 
question  to  be  decided''  must  be  certified,  not  such  statement  of  com- 
plicated case  as  requires  adjudication  both  as  to  law  and  fact. 

Approved  in  Ross  v.  Drouilhet,  97  Tex.  459,  79  S.  W.  1197,  Laugh- 
lin  V.  Fidelity  etc.  Ins.  Co.,  87  Tex.  116,  26  S.  W.  1064,  Mann  v. 
Dublin  etc.  Oil.  Co.,  91  Tex.  617,  45  S.  W.  374,  all  following  rule; 
Bassett  v.  Sherrod,  89  Tex.  272,  34  S.  W.  601,  when  certificate  em- 
braces large  number  of  questions  in  complicated  case,  case  will  be 
dismissed.    See  note,  31  L.  R.  A.  397. 

Distinguished  in  State  v.  Callaghan,  91  Tex.  314,  43  S.  W.  13, 
supreme  court  will  determine  a  question  certified  by  the  court  of 
civil  appeals  though  other  questions  must  be  determined. 

87  Tez.  115-117,  26  S.  W.  1064,  LAUGHUN  v.  FIDELITY  ETC.  INS. 
CO. 

Where  Entire  Case  on  Law  and  Facts  is  submitted  to  supreme 
court  by  court  of  civil  appeals  by  way  of  certifying  questions,  cer- 
tificate will  be  dismissed. 

Approved  in  Bassett  v.  Sherrod,  89  Tex.  272,  34  S.  W.  601,  cer- 
tificate embracing  large  number  of  questions  in  complicated  case 
will  be  dismissed.     See  note,  31  L.  R.  A.  397. 

87  Tez.  117-125,  26  S.  W.  1052,  MABTIN  ETC.  v.  TEXAS  ETC.  BY. 

Ordinary  and  Proper  Care  and  Diligence  is  Such  as  Person  of 
ordinary  prudence  and  caution  would  exercise  under  like  circum- 
stances, proportioning  its  degree  to  danger  probably  consequent  upon 
failure  to  exercise  such  care  and  diligence. 

Reaffirmed  in  Houston  City  St.  Ry.  v.  Medlenka,  17  Tex.  Civ.  626, 
43  S.  W.  1030j  Houston  etc.  Ry.  v.  Milam  (Tex.  Civ.),  58  S.  W.  737. 

Contributory  Negligence  is  Sach  an  Act  or  Omission  of  one  party 
amounting  to  want  of  ordinary  care  and  prudence  as,  concurring  or 
co-operating  with  some  negligent  act  of  another  party,  is  proximate 
cause  of  injury. 

Reaffirmed  in  Galveston  etc.  Ry.  v.  Gormley  (Tex.  Civ.),  35  S.  W. 
489;  Galveston  etc.  Ry.  v.  Henning  (Tex.  Civ.),  39  S.  W.  304;  Wood 
V.  Gulf  etc.  Ry.,  15  Tex.  Civ.  327,  40  S.  W.  27.  Approved  in  Ft. 
Worth  etc.  ^y.  Co.  v.  Dial,  38  Tex.  Civ.  262,  85  S.  W.  24,  charge, 
that  plaintiff,  complaining  of  burning  of  his  straw  by  fire  from  loco- 
motive, had  right  to  stack  straw  wherever  he  wished  to  on  his  land 
without  being  guilty  of  contributory  negligence,  is  erroneous;  St. 
Louis  etc.  Ry.  Co.  v.  Crabb  (Tex.  Civ.),  80  S.  W.  410,  where  plain- 
tiff's house  was  burned  by  sparks  from  engine,  charge  that  if  plain- 
tiff was  negligent  in  leaving  windows  of  barn  filled  with  combustible 
material  open,  and  such  negligence  contributed  to  fire,  he  cannot  re- 
cover, is  erroneous,  in  failing  to  state  it  must  have  proximately  con- 
tributed. 

Where  Cotton  is  Placed  by  Owners  in  Charge  of  compress  com- 
pany upon  platform  near  railroad,  negligence  of  such  company,  in 
failing  to  cover  and  properly  guard  it  from  ignition  from  engines 
is  imputable  to  owner,  and  if,  as  proximate  result,  such  cotton  is 
burned,  owner  cannot  recover,  regardless  of  concurring  negligence 
of  railroad. 

4  Tex.  Note8--35 
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Approved  in  Bennett  v.  Missouri  etc.  By.,  11  Tex.  Civ.  429,  430, 
32  S.  W.  836,  837,  following  rule;  Paris  etc.  By.  v.  Nesbitt,  11  Tex. 
Civ.  608,  33  S.  W.  280,  plaintiffs  cannot  recover  where  they  negli- 
gently placed  their  lumber  upon  defendant's  right  of  way  and  de- 
fendant knew  it. 

Bailroad  In  Eqnlpmexit  and  Operation  of  Its  ZSnglnes  must  Use 
ordinary  and  proper  care  and  diligence  to  prevent  fire  from  being 
communicated  to  property  of  others. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Dial,  38  Tex.  Civ.  262,  85 
S.  W.  23,  charge  that  railway  must  keep  right  of  way  free  from 
combustible  material,  and  failure  to  do  so,  permitting  fire  to  escape 
to  plaintiff's  land,  was  negligence,  is  erroneous. 

87  Tex.  125-132,  26  8.  W.  1040,  SAN  ANTONIO  ST.  BY.  T.  ADAMS. 

'Tald-np  Nonassessable  Stock"  Means  Stock  Nonassessable  because 
amount  for  which  it  calls  is  fully  paid.  Though  "nonassessable"  is 
unnecessarily  used,  "paid  up"  has  definite  meaning,  and  cannot  be 
expunged  from  contract  where  entire  phrase  is  used. 

See  notes,  76  Am.  St.  Bep.  129,  130;  45  L.  B.  A.  653. 

Director  of  Corporation  is  Without  Anthority  to  Act  as  Suck  in 
matter  in  which  his  interest  is  adverse  to  it. 

Approved  in  Greathouse  v.  Martin  (Tex.  Civ.),  91  S.  W.  386,  hold- 
ing resolution  fixing  salary  of  treasurer  void,  where  director  and  rest 
of  board  of  directors  fixed  salary  of  treasurer  to  which  he  expected  to 
be  and  was  elected,  his  vote  being  necessary. 

f 

87  Tex.  132-139,  47  Am.  St.  Bep.  79,  27  S.  W.  97,  FBEEMAN  ▼. 
McANINCH. 

Judgment  not  Void  for  Lack  of  Jurisdiction  is  conclusive  until  set 
aside,  upon  issue  appearing  of  record  to  have  been  raised  and  de- 
cided, and  cannot  be  collaterally  attacked  in  later  case  between 
same  parties,  by  evidence  that  all  necessary  issues  were  not  decided^ 

Approved  in  New  York  etc.  Land  Co.  v.  Votaw,  16  Tex.  Civ.  591, 
42  S.  W.  141,  New  York  etc.  Land  Co.  v.  Votaw  (Tex.  Civ.),  52 
S.  W.  127,  both  reaffirming  rule;  Stipe  v.  Shirley,  33  Tex.  Civ. 
224,  76  S.  W.  308,  where  one  of  plaintiffs  appealed  and  judgment 
as  to  him  was  reversed  and  mandate  recited  judgment  of  trial  court- 
as  to  other  plaintiffs  was  undisturbed,  latter  judgment  is  final  as  to 
nonappealing  parties;  Henry  v.  Thomas  (Tex.  Civ.),  74  S.  W.  601,. 
where  plaintiff's  grantor  had  been  party  to  suit  against  third  party 
to  foreclose  purchase  money  lien,  decree  and  sale  precluded  plaintiff 
from  asserting  title  to  land  as  against  defendants  who  hold  by  virtue 
of  foreclosure  proceedings;  York  v.  Carlisle,  19  Tex.  Civ.  271,  46 
S.  W.  259,  purchaser  of  exempt  property  from  tenant  pending  suit 
to  enforce  landlord's  lien,  though  not  party  to  proceeding,  is  bound 
by  judgment  foreclosing  lien  on  such  property  obtained  through  fail- 
ure to  claim  exemption;  Beer  v.  Thomas,  13  Tex.  Civ.  35,  34  S.  W. 
1012,  where  mortgage  lien  is  foreclosed  on  homestead  of  defendant 
and  property  sold,  decree  is  conclusive  against  defendant's  homestead 
rights  in  subsequent  action  between  same  parties;  Nasworthy  v. 
Draper,  9  Tex.  Civ.  651,  29  S.  W.  557,  the  record  of  a  case,  reversed 
for  nonservice  of  citation,  cannot  be  amended  to  show  service; 
American  Freehold  Land  etc.  Co.  v.  Macdonell  (Tex.  Civ.),  54  S.  W. 
260,  parol  evidence  is  admissible  to  show  that  certain  issues  only 
were  adjudicated  in   the   former   adjudication;    Walters   v.   Cantrell 
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(Tex.  Civ.),  66  8.  W.  791,  jndgment  rendered  by  competent  court  can- 
not be  attacked  collaterally;  Anderson  v.  Rogge  (Tex.  Civ.),  28  8. 
W.  107,  cited  to  effect  of  judgment  as  res  adjudicata  where  issue 
pleaded  but  not  litigated.  See  notes,  78  Am.  St.  Bep.  896;  79  Am. 
St.  Rep.  148;  4  L.  B.  A.  (n.  s.)  299. 

Distinguished  in  Moore  v.  Snowball,  98  Tex.  24,  107  Am.  St.  Bep. 
596,  81  8.  W.  8,  66  L.  B.  A.  745,  holding  plaintiff,  who  sued  to  re- 
move cloud  on  title  and  to  recover  land  sold  under  execution,  on 
judgment  for  taxes,  on  ground  judgment  was  void  for  want  of  cita- 
tion, not  precluded,  by  adverse  judgment,  from  maintaining  suit  to 
set  aside  sheriff's  deed  for  irregularities  in  sale. 

In  Absence  of  Accident,  Ezcnsable  Mistake,  or  Fraud  of  adverse 
party,  preventing  use  of  due  diligence,  party  cannot  relitigate  mat- 
ters which  he  might  have  interposed,  but  did  not,  in  prior  action 
between  same  parties  or  privies  upon  same  subject  matter. 

Approved  in  McCray  v.  Freeman,  17  Tex.  Civ.  276,  43  8.  W.  40, 
applying  rule  on  subsequent  appeal  of  same  case;  Swearingen  v. 
Williams,  28  Tex.  Civ.  562,  67  8.  W.  1062,  holding  in  suit  to  try 
title,  when  defendants  pleaded  res  adjudicata,  plaintiffs  by  parol  could 
not  show  judgment  in  former  suit  did  not  adjudicate  title;  Linberg 
V.  Finks,  7  Tex.  Civ.  397,  25  8.  W.  791,  former  recovery  is  not  res 
adjudicata  as  to  facts  not  in  fact  adjudicated. 

Distinguished  in  Backlcy  v.  Fowlkes  (Tex.  Civ.),  36  8.  W.  75, 
claim  for  rent  is  not  barred  by  judgment  only  for  the  land  where 
complaint  demanded  judgment  for  rent. 

87  Tex.  140-142,  26  8.  W.  1069,  BBOWN  T.  MITCHBTJi. 

Mental  OM^acity  of  Testatrix  Being  in  Issne,  Evidence  of  Her  Acts 
and  declarations  before,  at  time  of,  or  after  making  of  will,  as 
making  of  former  will,  tending  to  show  her  mental  condition  at  that 
time,  is  admissible. 

Approved  in  Cunningham  v.  Austin  etc.  By.,  88  Tex.  538,  31  8. 
W.  631,  specific  acts  are  admissible  showing  inattentiveness  or 
thoughtlessness,  rendering  servant  incompetent. 

Miscellaneous. — Farmers'  etc.  Bank  v.  Templeton  (Tex.  Civ.),  40 
8.  W.  414,  intimating  that  decisions  on  certified  questions  are  not 
always  good  precedents. 

» 

87  Tex.  144-145,  27  &  W.  60,  OUIiF  ETC.  BY.  GO.  T.  PIEBOE. 

Bailroad  is  Liable  for  Injuries  Oanslsd  by  Collision  where  brake- 
man,  whose  inef&ciency  was  known  to  railroad,  fell  asleep  at  switch 
and  failed  to  open  it. 

See  notes,  14  L.  B.  A.  (n.  s.)  760,  773;  48  L.  B.  A.  386. 

87  Tex.  142-143,  26  8.  W.  978,  MABIPOSA  LAND  ETC.  GO.  T. 
SILLIliAN. 

Where  Widow  and  One  Daughter,  Long  After  Death  of  Husband, 
execute  deed  to  community  land  as  sole  heirs  of  such  husband,  it  will 
not  be  presumed,  in  suit  by  vendees  of  remaining  children,  that  such 
sale  by  widow  was  made  by  her  as  surviving  wife  to  pay  community 
debts. 

Distinguished  in  Mariposa  Land  etc.  Co.  v.  Silliman  (Tex.  Civ.), 
27  8.  W.  773|  rule  inapplicable  where  plea  of  limitations  was  avail- 
able. 
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87  Tex.  146-148,  27  8.  W.  162,  SIMMONS  HABDWABE  00.  V. 
DAVIS. 

Wliere,  in  Trespass  to  Try  Title,  Parties  Agree  as  to  common 
source  from  which  plaintiff  shows  chain  of  title  through  attachment 
and  execution  sale,  but  defendant  offers  no  evidence,  judgment  should 
be  for  plaintiff. 

Reaffirmed  in  Bradford  v.  Stoneroad  (Tex.  Civ.),  33  S.  W.  157. 

87  Tex,  148-160,  47  Am.  St.  Bep.  87,  27  8.  W.  113,  24  L.  B.  A.  637, 
SAN  ANTONIO  ETO.  BY.  T.  LONG. 

Petition  In  Action  by  Ohlldren  Against  Bailroad  Oompany  for  negli- 
gently causing  death  of  mother  need  not  aver  specially  nature  of  aid 
extended  by  mother  while  alive  to  each  of  plaintiffs,  in  order  to 
justify  recovery  for  pecuniary  loss. 

Approved  in  dissenting  opinion  in  Southern  etc.  Tel.  Co.  v.  Cassin, 
111  Ga.  618,  36  S.  E.  898,  50  L.  R.  A.  694,  majority  holding  action  for 
death  of  husband  or  father  not  maintainable  where  he  had  settled 
with  wrongdoer  therefor. 

Where,  in  Suit  by  OMldren  for  Negligent  Killing  of  Mother,  it  ap- 
pears that  only  aid  plaintiffs  have  received  from  deceased  was  part 
of  income  of  property,  will  of  deceased  vesting  corpus  of  property  in 
them  is  admissible  in  evidence  in  mitigation  of  damages.  See  note,  67 
L.  R.  A.  92. 

Distinguished  in  Tyler  etc.  Ry.  v.  Rasberry,  13  Tex.  Civ.  188,  34 
S.  W.  795,  insurance  cannot  be  set  off  against  plaintiff's  damages  for 
death  of  husband;  Gulf  etc.  Ry.  v.  Younger,  90  Tex.  391,  38  8.  W. 
1123,  marriage  of  husband  after  death  of  first  wife  does  not  mitigate 
damages  for  death  of  first  wife;  Missouri  etc.  Ry.  v.  Rains  (Tex. 
Civ.),  40  S.  W.  636,  money  received  on  accident  policy  does  not  affect 
amount  of  recovery  for  the  injuries. 

Instruction  That  Recovery  for  Wrongful  Deatb  can  be  had  only  for 
loss  of  such  pecuniary  benefits  as  would  have  resulted  from  deceased's 
mental  and  bodily  labor  is  erroneous. 

Approved  in  San  Antonio  etc.  Ry.  Co.  v.  Long,  19  Tex.  Civ.  652,  48 
S.  W.  600,  following  rule;  Spiking  v.  Consolidated  Ry.  etc.  Co.,  33 
Utah,  339,  93  Pac.  847,  upholding  instruction  in  action  for  wrongful 
death,  authorizing  consideration  of  question  of  damages  only  of  in- 
come from  property  which  decedent's  personal  supervision  had  part  in 
producing. 

Miscellaneous. — Cited  in  San  Antonio  etc.  Ry.  Co.  v.  Long,  19  Tex. 
Civ.  650,  48  S.  W.  599,  on  subsequent  appeal. 

87  Tex.  160-165,. 27  8.  W.  118,  TEXAS  ETO.  BY.  ▼.  BLAOK. 

One  Wbo,  With  Knowledge  of  Bnle  of  Bailway  Oompany  prohibit- 
ing passengers  on  freight  train,  boards  such  train,  not  entitled  to 
protection  as  passenger  unless  he  show  such  habitual  disregard  of 
rule  by  company  as  would  authorize  belief  that  it  had  been  abro- 
gated. 

Approved  in  Galaviz  v.  International  etc.  Ry.,  15  Tex.  Civ.  62,  38 
S.  W.  234,  San  Antonio  etc.  Ry.  v.  Lynch  (Tex.  Civ.),  40  S.  W.  633, 
both  affirming  rule;  Missouri  etc.  Ry.  Co.  v.  Huff,  98  Tex.  113,  81  S. 
W.  526,  holding  charge  that  one  riding  on  coal-car  by  permission  of 
brakeman  to  whom  fare  w^s  paid  has  right  to  presume  brakeman  had 
authority  to  receive  passengers,  if  brakeman  exercised  such  authority 
so  long  that  company  should  have  known  of  it,  is  erroneous,  aa  this 
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wae  question  for  jury;  St.  Louis  etc.  Ry.  Co.  v.  Morgan,  44  Tex.  Civ. 
157,  98  S.  W.  409,  allowing  recovery  for  injuries  where  it  is  shown 
that  although  there  was  regulation  forbidding  carriage  of  passengers 
on  freight  trains,  plaintiff  was  ignorant  of  rule  and  was  riding  with 
conductor's  consent,  and  that  rule  was  habitually  disregarded  and  no 
effort  made  to  enforce  it;  Houston  etc.  Ry.  Co.  v.  Stell,  28  Tex.  Civ. 
283,  67  S.  W.  538,  where  plaintiff  knew  railroad  required  permit  from 
ticket  agent  to  ride  on  freight  train,  and  that  agent  had  no  authority 
to  say  he  could  get  it  of  conductor,  he  is  not  entitled  to  recover  for 
ejection  by  conductor  because  he  had  no  permit;  Crawleigh  v.  Galves- 
ton etc.  Ry.  Co.,  28  Tex.  Civ.  263,  67  S.  W.  142,  denying  recovery 
where  trespasser  boarded  train  unknown  to  employees  of  railroad,  and 
in  violation  of  its  rules,  and  was  killed  by  collision  resulting  from  em- 
ployees' negligence;  Missouri  etc.  Ry.  Co.  v.  Huff  (Tex.  Civ.),  78  S. 
W.  252,  upholding  recovery  where  plaintiff,  who  was  injured  in  alight- 
ing from  freight  train,  knew  nothing  of  company's  rule  prohibiting 
passengers  on  freight  train,  and  for  years  freight  trains  carried  pas- 
sengers without  company's  protest;  Gulf  etc.  Ry.  Co.  v.  Lovett  (Tex. 
Civ.),  74  S.  W.  574,  denying  recovery  where  employee  of  independent 
contractor  with  railroad  was  permitted  to  ride  from  and  to  his  work 
by  railroad's  employees  and  was  injured  while  riding  on  footboard  of 
engine;  Spence  v.  Chicago  etc.  Ry.  Co.,  117  Iowa,  8,  90  N.  W.  348, 
holding  where  plaintiff  was  accepted  as  passenger  by  conductor  of 
construction  train,  and  plaintiff  knew  passengers  were  taken  on  such 
!  train,  and  that  two  freight  trains  were  in  passenger's  time-table,  con- 

I  ductor  had  apparent  authority  to  accept  him,  and  railroad  was  liable 

for  injuries;  Mendenhall  v.  Atchison  etc.  Ry.  Co.,  66  Kan.  439,  97 
Am.  St.  Rep.  380,  71  Pac.  846,  61  L.  R.  A.  120,  party  paying  brake- 
man  on  passenger  train  for  transportation  and  told  to  ride  upon  plat- 
form of  baggage-car,  is  not  passenger;  Vassor  v.  Atlantic  Coast  Line 
R.  R.  Co.,  142  N.  C.  73,  54  S.  E.  851,  applying  rule  where  conductor  in 
charge  of  defendant's  freight  train,  upon  which  plaintiff  was  injured, 
hired  plaintiff  to  assist  in  unloading  freight,  conductor  being  without 
authority  to  do  so;  Baltimore  etc.  Ry.  Co.  v.  Cox,  66  Ohio  St.  289,  90 
Am.  St.  Rep.  583,  64  N.  E.  119,  120,  no  liability  was  imposed  on  com- 
pany to  exercise  care  which  it  owes  passenger,  where  deceased,  at  in- 
vitation of  conductor,  rode  on  freight  train;  Simmons  v.  Oregon  R.  R. 
Co.,  41  Or.  157,  69  Pac.  442,  railroad  allowing  passengers  to  ride  on 
regular  freight  trains,  but  not  "extras,"  is  liable  to  plaintiff  for  in- 
juries received,  where  he  boarded  "extra"  which  had  appearance  of 
regular  freight  and  was  allowed  by  conductor  to  ride  thereon;  "Wilcox 
V.  San  Antonio  etc.  Ry.,  11  Tex.  Civ.  489,  33  S.  W.  380,  one  riding 
on  an  engine  without  an  invitation  is  not  a  passenger;  St.  Louis  etc. 
Ey.  V.  White  (Tex.  Civ.),  34  S.  W.  1042,  plaintiff  must  show  ignorance 
of  rule  forbidding  passengers  on  freight  trains  to  recover  damages; 
Missouri  etc.  Ry.  v.  Tonahill,  16  Tex.  Civ.  630,  41  S.  W.  877,  arguendo 
in  suit  by  boy  about  eleven  years  old  injured  while  boarding  train  at 
invitation  of  brakeman;  Fitzgibbon  v.  Chicago  etc.  Ry.,  108  Iowa,  619, 
79  N.  W.  479,  one  not  an  excursionist  boarding  an  excursion  train  with 
knowledge  is  not  presumptively  a  passenger  thereon.  See  notes,  61 
Am.  St.  Rep.  93;  27  L.  R.  A.  189. 

Distinguished  in  Denison  etc.  Ry.  Co.  v.  Carter,  98  Tex.  203,  82  S. 
W.  783,  holding  street  railway  liable  for  injury  to  boy  where  motor- 
man,  without  authority  to  do  so,  permitted  boy  to  ride  and  while  car 
was  in  motion  ordered  him  to  leave. 
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Bailway  Company  haa  Bight  to  Cairy  Passengen  and  Freight  by 
different  trainSi  and,  having  so  provided,  conductor  and  brakeman 
have  no  implied  authority  to  receive  passengers  on  freight  trains. 

Beaffirmed  in  Atchison  etc.  By.  y.  Mendoza  (Tex.  Civ.),  60  8.  W. 
328.    See  notes,  54  Am.  St.  Bep.  77;  61  Am.  St.  Bep.  91,  92. 

Person  Biding  on  Freight  Train,  not  Being  Passenger,  cannot  re- 
cover from  company  for  injuries  received  from  assault  made  upon  him 
by  brakeman  while  latter  was  not  discharging  duty  of  his  employ- 
ment. 

Approved  in  dissenting  portion  of  opinion  in  Texas  etc.  By.  v. 
Black,  23  Tex.  Civ.  127,  57  8.  W.  334,  majority  holding  evidence  not 
sustaining  authority  of  brakeman  to  eject  trespassers.  See  notes,  54 
Am.  St.  Bep.  89;  13  L.  B.  A.  (n.  s.)  367;  5  L.  B.  A.  (n.  s.)  1025. 

87   Tex.   165-169,   27   &   W.   63,   WESTEBN  XTNION   TEL.    CO.   ▼. 


Damages  Becorerable  for  Negligence  In  Transmitting  Telegrams 
cover  only  such  as  may  reasonably  be  presumed  to  be  in  contemplation 
of  parties  at  time  contract  for  transmission  was  entered  into. 

Approved  in  Ward  v.  Western  Union  Tel.  Co.  (Tex.  Civ.),  51  S. 
W.  261,  arguendo,  where  message  itself  was  insufficient  but  company 
had  other  notice. 

While  Every  Beasonable  Intendment  Should  be  Extended  to  peti- 
tion as  against  general  demurrer,  court  cannot  dispense  with  logical 
and  legal  statement  of  cause  of  action. 

Approved  in  Alamo  Fire  Ins.  Co.  v.  Davis  (Tex.  Civ.),  45  S.  W.  605, 
when  insurable  interest  is  not  averred,  judgment  will  not  be  sus- 
tained; Cassidy  v.  Scottish-American  Mtg.  Co.,  27  Tex.  Civ.  224, 
64  S.  W.  1031,  in  action  to  recover  double  amount  of  usurious  interest, 
petition  must  allege  its  payment  by  plaintiff. 

Court  Takes  Jndicial  Notice  That  Several  Bailroads  run  into  city 
of  Texarkana. 

See  note,  124  Am.  St.  Bep.  33. 

Petition  in  Action  for  Delay  in  Transmission  of  Telegrams,  based 
upon  alleged  breach  of  contract,  is  fatally  defective  if  it  fails  to  al- 
lege contract  itself,  and  will  not  support  default  judgment. 

Approved  in  Western  Union  Tel.  Co.  v.  Swearingen,  95  Tex.  424,  67 
S.  W.  768,  where  petition  alleged  contract  was  to  deliver  message  at 
town  of  plaintiff,  duty  of  company  to  deliver  message  at  his  home 
seven  miles  out  of  town  without  additional  cost  need  not  be  deter- 
mined, as  petition  does  not  allege  such  contract;  Western  Union  Tel. 
Co.  V.  Twaddell,  47  Tex.  Civ.  54,  103  S.  W.  1122,  applying  rule  where 
petition  failed  to  distinctly  allege  agreement  by  company  to  trans- 
mit and  deliver  message;  Lewis  v.  Southwestern  etc.  Tel.  Co.  (Tex. 
Civ.),  59  S.  W.  304,  petition  in  suit  against  telephone  company  for 
failure  to  notify  plaintiff  of  person  wishing  to  talk  to  him,  must  show 
its  obligation  to  do  so. 

87  Tex.  169-173,  27  S.  W.  124,  MAYHEB  v.  MANHATTAN  LIFE 
INS.  CO. 

Where  Father  of  Girl,  npon  Bequest  of  Man  Interested  in  Her, 
agrees  to  pay  premiums  on  insurance  of  latter's  life  to  be  made  for 
girl's  benefit,  and  such  insurance  is  effected  and  premium  paid,  heirs 
of  insured  may  recover  on  policy  where  named  beneficiary  had  no  in- 
surable interest  in  life  of  insured. 

See  notes^  12S  Am.  St.  Kep.  324;  25  L.  B.  A.  628,  630. 
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DistiDguisbed  in  Taylor  v.  Travelers'  Ins.  Co.,  15  Tex.  Civ.  255,  39 
8.  W.  185,  a  woman  has  an  insurable  interest  in  life  of  her  intended 
husband.  ^ 

It  is  A^rainst  PnbUc  Policy  for  One  to  Become  Interested  in  death 
of  another,  when  he  has  no  interest  in  continuance  of  life. 

Approved  in  Hatch  v.  Hatch,  35  Tex.  Civ.  376,  80  8.  W.  413,  holding 
wife's  interest  in  endowment  policy  of  her  husband  ceased  upon  ob- 
taining divorce;  Wilton  v.  New  York  Life  Ins.  Co.,  34  Tex.  Civ.  158, 
78  S.  W.  404,  applying  rule  where  niece  was  named  as  beneficiary  in 
policy;  Cameron  v.  Barcus,  31  Tex.  Civ.  49,  71  S.  W.  424,  creditor  of 
deceased  husband  for  community  debt  has  no  insurable  interest  in 
wife's  life;  Farmers'  etc.  Bank  v.  Johnson,  118  Iowa,  285,  91  N.  W. 
1075,  holding  daughter,  beneficiary  in  policy  on  life  of  her  father,  can 
make  assignment  thereof  to  her  creditors.  See  note,  128  Am.  St.  Rep. 
304,  323. 

Distinguished  in  Griffin  v.  Equitable  Assur.  Soc,  119  Ky.  861,  84 
S.  W.  1166,  where  policies  were  obtained  by  beneficiaries  falsely 
represented  by  insured  as  his  creditors,  they  are  void  and  plaintiff,  ad- 
ministrator, cannot  recover. 

87  Tez.  17S-174,  27  &  W.  123,  ODELL  ▼.  WHABTON. 

Ck>ntested  Election  is  not  Civil  Suit  or  Cause,  and  cannot  be  tried 
by  proceedings  had  in  such  cases. 

Approved  in  dissenting  opinion,  Aven  v.  Wilson,  61  Ark.  30l,  32 
8.  W.  1078,  majority  holding  provisions  of  code  empowering  trial 
courts  to  grant  new  trials  to  fipply  to  proceeding  in  county  court  to 
contest  an  election;  dissenting  opinion  in  Pratt  v.  Breckinridge  (Ky.), 
65  S.  W.  148,  majority  holding  legislature  could  not,  under  the  con- 
stitution, create  board  to  try  election  contests. 

Distinguished  in  Scarborough  v.  Eubank  (Tex.  Civ.),  52  S.  W.  560. 
570,  district  court  may  determine  every  matter  in  contested  county 
seat  election  case. 

There  is  No  Law  in  Force  Prescribing  Bnles  by  WUch  Election 
contest  may  be  tried  in  district  court,  and  such  court  has  no  jurisdic- 
tion of  such  proceeding. 

Cited  in  Hickman  v.  State  (Tex.  Cr.),  28  S.  W.  687,  court  of  crim- 
inal appeals  will  not  entertain  appeal  from  denial  of  habeas  corpus 
pending  contest  of  validity  of  local  option  law. 

Article  6,  Section  8  of  Constitution,  Amended  in  1891,  conferring 
jurisdiction  upon  district  court  to  try  contested  elections,  is  not  self- 
executory. 

Approved  in  Robinson  v.  Wingate,  36  Tex.  Civ.  69,  80  S.  W.  1070, 
holding  injunction  cannot  be  maintained  to  prevent  commissioner's 
court  from  canvassing  returns  and  publishing  result  of  election,  as 
contesting  elections  are  under  political  power,  and  committed  to  court 
as  special  tribunal;  Mercer  v.  Woods,  33  Tex.  Civ.  646,  78  S.  W.  17, 
holding  district  court  was  without  jurisdiction  to  try  contested  elec- 
tion, where  written  notice  of  intention  to  contest  and  grounds  relied 
on,  as  required,  were  not  given;  Oxford  v.  Frank,  30  Tex.  Civ.  326,  70 
S.  W.  427,  upholding  statute  restricting  power  of  commissioner's  court 
to  selection  of  one  or  more  subdivisions  as  local  option  districts;  Kidd 
V.  Truett,  28  Tex.  Civ.  619,  68  8.  W.  310,  upholding  jurisdiction  of 
district  court  over  local  option  contest,  upon  ground  that  it  could  not 
legally  be  held  in  territory  for  which  it  was  held. 
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Distinguished  in  Riggins  v.  Richards,  97  Tex.  234,  77  S.  W.  947,  ui>- 
holding  authority  of  city  council  of  Waco  to  try  mayor  for  miscon- 
duct in  office  and  power  of  removal  after  opportunity  to  be  heard  was 
effective,  without  adoption  of  rules  of  procedure  before  entering  on 
hearing;  Calverley  v.  Shank,  28  Tex.  Civ.  473,  67  S.  W.  435,  holding 
election  contest  arising  in  Glasscock  county  could  not  be  transferred 
to  Haward  county,  as  contest  must  be  tried  in  district  court  where 
election  is  held. 

87  Tex.  174-179,  27  8.  W.  96,  OPPENHEIMZSB  ▼.  BOBERSON'. 

Under  Statute  Beqalrlng  That  Index  of  Judgment  shall  show  name 
of  each  plaintiff  and  defendant,  judgment  in  favor  of  "D.  &  A.  Oppen- 
heimer"  is  properly  indexed  in  form  quoted. 

Approved  in  Glascock  v.  Stringer  (Tex.  Civ.),  32  S.  W.  923,  in- 
dexing the  names  of  plaintiffs  and  defendants  under  their  proper 
initials  creates  a  lien;  Noble  v.  Earner,  22  Tex.  Civ.  359,  55  S.  W.  333, 
indexing  a  judgment  against  "L.  W.  S."  as  "L.  W.  H.,"  when  indexed 
under  letter  of  one  of  plaintiff's  names,  creates  no  lien. 

Where  Wife  Purchased  for  Her  Separate  Estate  Qivlng  Her  Note 
for  price  and  taking  deed  in  own  name,  land  was  community  property 
as  to  purchaser  under  execution  against  husband. 

Approved  in  Smith  v.  Olsen,  23  Tex.  Civ.  464,  56  S.  W.  572,  on*» 
purchasing  for  fair  price  under  execution  against  holder  of  legal 
title  is  protected  against  heirs  of  community  interest  of  owner's  wife, 
of  whose  death  he  had  no  notice.     See  note,  126  Am.  St.  Rep.  121. 

87  Tez.  179-184,  27  8.  W.  64,  MOBAN  ▼.  WHEELEB. 

Transfer  of  Vendor's   Lien  Notes  Oaxrles  With  It  lien  itself. 

Approved  in  Degenhart  v.  Short,  15  Tex.  Civ.  640,  40  S.  W.  152. 
vendee  is  not  protected  against  lien  of  purchaser  of  vendor's  lien 
where  he  paid  vendor  on  bare  statement  that  the  notes  had  been  lost. 

One  Who  Neglects  Performance  of  Dnty  Enjoined,  or  exercise  of 
privilege  granted  for  hiff  security,  in  matter  of  recording  instruments 
creating  liens  upon  land,  must  suffer  loss  rather  than  one  who  was 
not  in  position  to  secure  that  protection. 

Approved  in  Powers  v.  Smith  (Tex.  Civ.),  29  S.  W.  417,  recital  of 
assumption  of  lien  in  deed  is  notice;  Southern  etc.  Loan  Assn.  v. 
Brackett,  91  Tex.  48,  40  S.  W.  721,  subsequent  mortgagee  has  superior 
equity  where  holder  of  original  lien  did  not  previously  record  her 
lien:  Lewis  v.  Ross  (Tex.  Civ.),  65  S.  W.  505,  purchaser  of  one 
vendor's  note  under  agreement  for  priority  must  record  it  to  protect 
himself  against  purchaser  of  other  note. 

Transferee  of  Vendor's  Lien  Notes  must  Becord  Transfer  in  order 
to  secure  his  vendor's  lien  against  subsequent  purchasers  for  value 
and  without  other  than  record  notice. 

Approved  in  Patterson  v.  Tuttle  (Tex.  Civ.),  27  S.  W.  758,  Perkie 
wiez  V.  First  Nat.  Bank  (Tex.  Civ.),  33  S.  W.  675,  Mansur  etc.  Im 
plement  Co.  v.  Beer,  19  Tex.  Civ.  313,  45  S.  W.  973,  Rogers  v.  Hous 
ton  (Tex.  Civ.),  60  S.  W.  446,  447,  448,  Rogers  v.  Houston,  94  Tex 
405,  60  8.  W.  870,  1  Tex.  Ct.  Rep.  688,  all  reaffirming  rule;  Lewis  v 
Ross,  95  Tex.  361,  67  S.  W.  406,  where  assignor  agreed  with  assignee 
of  purchase  money  note  to  give  him  prior  lien  over  another  note  given 
on  same  purchase,  assignee  not  protected  against  purchaser  of  other 
note  without  notice  of  his  contract  for  priority;  Drum  Commission 
Co.  V.  Core,  47  Tex.  Civ.  218,  105  S.  W.  844,  in  action  to  quiet  title, 
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where  8.  conveyed  land  to  G.,  reserving  vendor's  lien,  evidenced  by 
notes,  which  were  all  transferred  to  defendant,  l)at  not  recorded,  and 
subsequently  S.  traded  land  to  plaintiff,  representing  G.  could  not  pay 
notes,  that  they  were  canceled,  and  G.  also  pnade  same  representation 
and  reconveyed  land  to  S.,  plaintiff  took  land  free  of  vendor's  lien; 
King  V.  Quincy  Nat.  Bank,  30  Tex.  Civ.  94,  69  8.  W.  979,  where  as- 
signee of  vendor's  lien  note  failed  to  record  assignment,  and  vendor 
subsequently  accepted  reconveyance  by  vendee,  which  was  recorded, 
reciting  cancellation  of  note,  and  vendor  again  sold  land  taking  notes 
secured  by  lien,  purchasers  of  latter  notes  have  priority  over  first 
note;  Smith  v.  Smith,  23  Tex.  Civ.  312,  55  S.  W.  545,  holding  mort- 
gagee not  charged  by  record  with  notice  that  note  released  of  record 
was  property  of  grantor's  wife  and  that  it  had  not  been  paid;  South- 
ern etc.  Loan  Assn.  v.  Brackett  (Tex.  Civ.),  39  S.  W.  623,  purchaser 
of  fictitious  purchase  money  note  is  chargeable  with  notice  of  lien 
expressed  in  genuine  note  where  the  lien  is  of  record. 

87  Tex.  18&-188,  27  S.  W.  57,  26  L.  B.  A.  156,  FOBSGABD  ▼.  FOBT>. 

Where  Two-story  House  Built  on  Lot  Used  as  Homestead  and  all 
but  two  rooms,  which  were  leased,  used  as  home,  whole  house  was  ex- 
empt. 

Approved  in  Brennan  v.  Puller,  14  Tex.  Civ.  511,  37  S.  W.  642,  where 
owner  of  business  house,  who  was  postmaster,  used  part  for  postoffice 
and  rented  remainder,  building  was  business  homestead;  dissenting 
opinion  in  Smith  v.  Guckenheimer,  42  Fla.  49,  53,  27  So.  904,  905, 
majority  upholding  decree  requiring  plaintiff  to  select  part  of  prem- 
ises for  residence  and  place  of  business,  where  he  occupied  two-story 
building,  lower  story  containing  five  stores,  four  of  which  were  rented. 

87  Tex.  189-193,  27  &  W.  56,  CLABK  V.  GBEGOBY. 

When  Description  in  Mortgage  Fits  Either  of  Two  Things,  and  one 
is  intended,  parol  evidence  as  to  which  was  intended  removes  ambig- 
uity, and  is  legitimate. 

Approved  in  Mathews  v.  Benevides,  18  Tex.  Civ.  478,  45  S.  W.  33, 
arguendo. 

Miscellaneous. — Cited  in  Waters  v.  East,  23  Tex.  Civ.  413,  56  S.  W. 
940,  as  to  laches  in  bringing  suit  to  reform  for  mutual  mistake  and 
recover  on  indemnity  bond. 

87  Tex.  19S-200,  25  8.  W.  408,  27  S.  W.  69,  McKEEN  ▼.  JAMES. 

In  Trespass  to  Try  Title  Defendant  may  Show  That  Deed  absolute 
on  its  face  under  which  plaintiff  claims  was  in  fact  given  as  mortgage, 
and,  when  latter  amends  and  asks  for  foreclosure,  may  plead  that 
debt  secured  thereby  is  barred. 

Approved  in  Williamson  v.  Huffman,  19  Tex.  Civ.  319,  47  S.  W.  278, 
following  rule;  Darrow  v.  Summerhill,  93  Tex.  105,  77  Am.  St.  Bep. 
S43,  53  S.  W.  684,  equity  will  not  suspend  the  limitation  in  favor  of 
one  who  seeks  subrogation  to  a  vendor's  lien.  See  notes,  95  Am. 
St.  Bep.  667;  11  L.  B.  A.  (n.  s.)  826,  827. 

87  Tex.  200-204,  27  8.  W.  768,  WINSTON  ▼.  MA8TEBSON. 

Interest  of  Judge  In  Matter  in  Litigation  Disqualifies  Him,  but  his 
disqualification  on  account  of  some  interest  other  persons  may  have 
arises  only  when  latter  are  related  to  him  within  prescribed  degree 
and  are  parties.  • 
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Approved  in  Patton  v.  Collier,  90  Tex.  119,  120,  37  S.  W.  414,  alle- 
gation in  petition  of  mere  fact  of  employing  attorneys  and  their  com- 
pensation for  collection  of  note  does  not  show  pecuniary  interest; 
Houston  Cemetery  Co.  v.  Drew,  13  Tex.  Civ.  541,  36  S.  W.  804,  judge 
is  not  disqualified  from  appointing  receiver  because  related  to  share- 
holder who  is  not  party  to  the  suit;  Roberts  v.  Roberts,  115  Ga.  263, 
90  Am.  St.  Rep.  108,  41  S.  E.  617,  holding  judge  related  to  counsel  for 
applicant  for  aiimony  in  which  counsel  fees  are  asked,  disqualified. 

Criticised  in  Patton  v.  Collier,  13  Tex.  Civ.  547,  38  S.  W.  54,  but 
allowing  judgment  for  attorney's  fees  to  brother  of  judge,  where 
parties  to  suit  agreed  to  pay  the  fees  provided  in  the  notes  sued  upon. 

Jadge  is  not  Disqualified  U^der  Article  5,  Section  11,  of  constitution, 
by  fact  that  his  brother,  an  attorney,  unknown  to  judge,  has  con- 
tract with  plaintiff  for  contingent  fee  of  one-half  of  recovery. 

Approved  in  Knapp  v.  Campbell,  14  Tex.  Civ.  202,  36  S.  W.  765, 
judge  is  not  disqualified  because  his  brother's  fee  is  contingent  on 
plaintiff's  recovery. 

By  Word  'Taxty,**  In  Legal  Parlance,  la  Meant  Person  by  or  against 
whom  suit  is  brought. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Mathes  (Tex.  Civ.),  73  S.  W. 
412,  holding  plaintiff's  attorneys  to  whom  was  assigned  interest  in 
cause  of  action  are  not  necessary  parties  to  suit;  Gulf  etc.  Ry.  v.  Scott 
(Tex.  Civ.),  28  S.  W.  458,  holding  attorney  with  contingent  fee  not 
required  to  file  cost  bond  in  the  suit;  Gulf  etc.  Ry.  v.  White  (Tex. 
Civ.),  32  S.  W.  324,  a  resident  vice-president  and  a  general  freight 
agent  of  defendant  corporation  are  not  parties  litigant;  The  Oriental 
V.  Barclay,  16  Tex.  Civ.  206,  41  S.  W.  122,  although  plaintiff's  attor- 
neys have  contingent  interest  in  suit,  they  need  not  give  cost  bond 
where  plaintiff  had  filed  affidavit  in  forma  pauperis. 

Miscellaneous. — Cited  in  Moore-Mayfield  Co.  v.  Missouri  etc.  Ry.  Co., 
35  Tex.  Civ.  608,  80  S.  W.  881,  882,  dismissal  for  want  of  prosecution 
where  plaintiff  announced  ready,  but  refused  to  plead  or  introduce 
evidence,  is  final  appealable  decree. 

87  Tex.  204-208,  25  S.  W.  409,  FRANK  ▼.  TATUM. 

Unless  Otherwise  Provided  by  Statute,  OopartnersMp  is  not  consid- 
ered person,  and  must  sue  and  be  sued  by  its  members. 

Approved  in  Kingsland  etc.  Mfg.  Co.  v.  Mitchell  (Tex.  Civ.),  36 
S.  W.  758,  reaffirming  rule;  Perry-Rice  Grocery  Co.  v.  W.  E.  Craddock 
Grocery  Co.,  34  Tex.  Civ.  443,  78  S.  W.  966,  judgment  by  default 
against  partnership  is  invalid  where  petition  docs  not  allege  names  of 
members  composing  firm;  Standard  Light  etc.  Co.  v.  Munsey,  33  Tex. 
Civ.  420,  76  S.  W.  933,  holding  in  action  against  "Bondholders  of  D. 
Electrical  Company,"  alleging  that  it  is  an  association,  without  nam- 
ing members  of  it,  such  association  is  not  legal  entity,  and  members 
thereof  are  necessary  parties;  Western  Union  Tel.  Co.  v.  Hirsch  (Tex. 
Civ.),  84  S.  W.  394,  petition  alleging  L.  H.,  "hereafter  styled  plain- 
tiffs, is  firm  composed  of  L.  H.  and  J.  D.,"  is  suit  by  members 
as  individuals  and  not  as  partnership;  Altgelt  v.  D.  Sullivan  & 
Co.  (Tex.  Civ.),  79  S.  W.  339,  in  action  on  note,  executed  by  ex- 
ecutor, where  evidence  on  issue  as  to  whether  decedent  was  sole 
owner  of  business,  so  as  to  make  her  estate  liable,  or  partner,  is 
conflicting,  it  should  be  left  to  the  jury;  Roby  v.  State,  41  Tex.  Cr. 
155,  51  S.  W.  1115,  holding  in  indictment  against  insolvent  institu- 
tion, called  ''Tyler  Banking  Company,"  names  of  persons  composing 
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eaid  company  should  be  alleged;  Houghton  ▼.  Paryear^  10  Tex.  Civ. 
384,  30  S.  W.  584,  firm  cannot  sue  in  firm  name. 

Partnenhlps  are  not  Invested  by  Articles  1224  and  1346  with  any  of 
characteristics  of  corporations,  nor  expressly  or  impliedly  authorized 
to  sue  or  be  sued  by  firm  names,  independently  of  their  members. 

Approved  in  Owen  v.  Euhn,  Loeb  &  Co.  (Tex.  Civ.),  72  S.  W.  432, 
where  individual  members  of  firm  answered,  judgment  by  default  could 
not  be  rendered  against  firm,  though  answers  did  not  appear  to  be  for 
firm's  benefit;  Roby  v.  State  (Tex.  Cr.),  51  S.  W.  1115,  in  an  indictment 
for  unlawfully  receiving  deposits,  the  names  of  the  partners  constitut- 
ing the  bank  must  be  alleged. 

Dismissal  or  Suit  tm  to  Members  of  Partnership  Deprives  Court  of 
jurisdiction  to  render  judgment  against  partnership. 

Reaffirmed  in  Glasscock  v.  Price,  92  Tex.  274,  47  S.  W.  966.  Ap- 
proved in  McManus  v.  Cash,  101  Tex.  266,  108  S.  W.  803,  in  action 
against  firm  for  partnership  liability,  where  partner  answered  alleginj;; 
liability  was  copartner's  individual  liability,  plaintiff  dismissed  as  to 
him  and  continued  against  copartner,  this  was  dismissal  of  his  in- 
dividual liability  and  liability  as  member  of  firm;  Webb  v.  Gregory, 
49  Tex.  Civ.  283,  108  S.  W.  479,  allowing  recovery  against  one  of  mem- 
bers of  transfer  company  for  nondelivery  of  trunk;  Cowan  v.  Leming, 
111  Mo.  Ap.  256,  85  S.  W.  954,  applying  rule  where  plaintiff  dis- 
missed suit  as  to  one  partner  and  obtained  judgment  against  other. 

Distinguished  in  Geo.  Scalfi  &  Co.  v.  State,  31  Tex.  Civ.  674,  73  S. 
W.  443,  in  action  on  liquor  dealer's  bond  executed  by  firm  with  surety, 
dismissal  as  to  one  partner,  because  of  his  insolvency  and  non- 
residence,  did  not  deprive  court  of  jurisdiction  to  render  judgment 
against  partnership,  other  partner  and  surety. 

Service  of  Citation  upon  One  or  More  Members  of  partnership  is 
sufficient  to  support  judgment  against  firm. 

Approved  in  Staacke  Bros.  v.  Walker  (Tex.  Civ.),  73  S.  W.  409, 
judgment  rendered  in  justice  court  in  suit  for  debt  against  partner- 
ship, in  which  service  was  had  only  on  one  of  two  partners,  is  final 
from  which  appeal  will  lie. 

87  Tez.  208-210,  22  8.  W.  397,  MEXIA  v.  LEWIS. 

Unless  Question  npon  Which  Dissent  Is  Certified  by  Court  of  civil 
appeals  be  material,  supreme  court  acquires  no  jurisdiction. 

Reaffirmed  in  Texas  etc.  By.  v.  Johnson,  14  Tex.  Civ.  568,  37  S.  W. 
974. 

Plaintiff  in  Action  to  Try  Title  most  Becover  upon  title  as  it  exists 
when  suit  is  instituted. 

Approved  in  Merryman  v.  Hoover,  107  Va.  500,  59  S.  E.  487,  ap- 
plying rule  in  action  in  ejectment. 

87  Tml  211-222.  27  S.  W.  110,  GULF  ETC.  BY.  v.  HUME. 

Ballroad  may  lawfully  Contract  With  Shipper  fixing  reasonable 
time,  shorter  than  that  allowed  by  law,  within  which  suit  must  be  filed 
for  damages. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Hawkins  (Tex.  Civ.),  30  S.  W.  1113. 

Kallroad  Company  cannot  Lawfully  Contract  With  Shipper  that 
citation  in  any  action  for  damages  shall  be  served  within  forty  days, 
for  reason  that  service  of  citation  is  duty  of  public  officer,  and  not 
governable  by  private  contract. 

Reaffirmed  in  Gulf  etc.  Ry.  v.  Stanley,  89  Tex.  46,  33  S.  W.  112. 
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Station  Agent  of  Bailroad  Company  can  Bind  It  by  Verbal  con- 
tract to  famish  cars  at  given  time  for  shipment  of  freight,  unless 
shipper  knows  that  agent  has  no  such  authority. 

Approved  in  Gulf  etc.  Ry.  v.  Hodge,  10  Tex.  Civ.  547,  30  8.  W.  830, 
San  Antonio  etc.  By.  v.  Williams  (Tex.  Civ.),  57  8.  W.  883,  and  Fre- 
mont etc.  R.  R.  V.  Waters,  50  Neb.  600,  70  N.  W.  227,  all  following 
rule;  Gulf  etc.  Ry.  Co.  v.  Jackson,  99  Tex.  347,  89  S.  W.  969,  holding 
agent  of  railroad  did  not  have  implied  authority  to  contract  for  ship- 
ment of  cattle  beyond  company's  line  or  stipulate  for  delivery  beyond 
its  line  within  certain  time;  San  Antonio  etc.  Ry.  Co.  v.  Timon,  45 
Tex.  Civ.  48,  99  S.  W.  419,  where  station  agent,  in  reply  to  statement 
by  shipper  that  he  wanted  certain  number  of  cars  on  certain  day  to 
ship  cattle,  answered  "All  right,"  it  constituted  contract  for  breach  of 
which  railroad  is  liable;  Eastern  Mfg.  Co.  v.  Brenk,  32  Tex.  Civ.  98, 
73  S.  W.  539,  upholding  agreement  made  by  plaintiff's  agent  contem- 
porary with  written  order  for  goods,  that  purchaser  might  return 
same  if  unsatisfactory;  Gulf  etc.  Ry.  Co.  v.  Irvine  (Tex.  Civ.),  73 
S.  W.  541,  it  was  not  error  to  refuse  charge  that  local  agent  had  no 
authority  to  agree  to  furnish  cars  of  certain  size  at  specified  time; 
Clarkson  v.  Reinhartz  (Tex.  Civ.),  70  S.  W.  112,  where  agent  pur- 
chased cotton,  agreeing  to  leave  check  of  purchasers  at  bank,  con- 
trary to  their  instructions,  rather  than  give  seller  such  check,  seller 
ignorant  of  such  instructions  was  justified  in  delivering  cotton  to 
agent;  Atchison  etc.  R.  R.  v.  Bryan  (Tex.  Civ.),  37  S.  W.  235,  railway 
company  is  bound  by  its  station  agent  in  permitting  shipment  of  cattlo 
over  its  road  in  name  of  another.     See  note,  63  Am.  St.  Rep.  554. 

Wliere  Station  Agent  Made  Contract  to  Furnish  Oars  at  given  time 
for  shipment  of  freight,  fact  that,  owing  to  heavy  shipments  of  sim- 
ilar freight  company  had  not  enough  cars  to  furnish  those  contracted 
for  is  no  defense  to  suit  for  breach  of  contract. 

Reaffirmed  in  Gulf  etc.  Ry.  v.  Hodge,  10  Tex.  Civ.  548,  30  8.  W. 
831.     See  notes,  10  L.  R.  A.  (n.  s.)  434;  43  L.  R.  A.  229. 

Admission  of  Irrelevant  Evidence,  If  Hannless,  is  not  ground  for 
reversal. 

Approved  in  St.  Louis  etc.  Ry.  v.  Shiffiet  (Tex.  Civ.),  56  S.  W.  699, 
following  rule;  Gulf  etc.  Ry.  Co.  v.  Hays,  40  Tex.  Civ.  174,  89  8.  W. 
35,  admission  of  evidence  that  brakeman,  who  had  fallen  asleep  and 
neglected  to  flag  train,  had  been  out  with  girls  night  before  until  late 
hour,  was  reversible  error,  in  absence  of  knowledge  by  railroad;  White 
Sewing  Mach.  Co.  v.  Hicks  (Tex.  Civ.),  33  8.  W.  137,  admission  of 
illegal  evidence  of  fact  proven  by  competent  evidence  is  not  reversible 
error;  Galveston  etc.  Ry.  v.  Eckles,  25  Tex.  Civ.  182,  60  8.  W.  832,  ad- 
mission of  written  testimony  of  witness  at  former  trial  is  harmless 
where  it  was  not  read  or  submitted  to  jury. 

Measure  of  Damages  for  Delay  in  Shipment  of  Cattle  by  railroad 
company  is  not  affected  by  fact  that  they  were  to  be  shipped  to  pasture 
and  not  to  market,  but  should  cover  actual  impairment  in  value  as 
well  as  excess  of  cost  of  keeping  at  station  over  amount  that  would 
have  been  required  at  place  of  destination. 

Approved  in  Gulf  etc.  Ry.  v.  Stanley  (Tex.  Civ.),  26  8.  W.  807, 
Texas  etc.  Ry.  Co.  v.  Avery  (Tex.  Civ.),  33  8.  W.  705,  Mitchell  v. 
Western  etc.  Tel.  Co.,  12  Tex.  Civ.  281,  33  S.  W.  1020,  Galveston  etc. 
Ry.  Co.  V.  Thompson  (Tex.  Civ.),  44  8.  W.  9,  and  Hughes  v.  Austin, 
12  Tex.  Civ.  184,  33  S.  W.  609,  all  reaffirming  rule;  St.  Louis  etc.  Ry. 
Co.  V.  Gunter,  44  Tex.  Civ.  485,  99  S.  W.  154,  in  action  for  unreason- 
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able  delay  in  shipment  of  cattle  court  did  not  err  in  admitting  evi- 
dence that  extra  expense  was  caused  by  delay  for  feed;  Missouri  etc. 
By.  Co,  V.  Kyser,  38  Tex.  Civ.  358,  87  S.  W.  389,  where  cattle  were 
shipped  to  be  fed  at  destination,  measure  of  damages  is  difference 
between  market  value  at  destination  when  they  arrived,  and  value  if 
they  had  been  delivered  without  delay;  Houston  Cotton  Oil  Co.  v. 
Trammell  (Tex.  Civ.),  72  S.  W.  246,  measure  of  damages  for  selling 
unsound  feed  for  cattle,  whereby  they  deteriorated  in  market  value,  is 
their  diminished  market  value  at  time  and  place  they  are  injured; 
Inman  v.  St.  Louis  etc.  By.,  14  Tex.  Civ.  53,  37  S.  W.  43,  arguendo. 

87  Tez.  222-225,  27  S.  W.  257,  FOBT  WOBTH  ETC.  BY.  ▼.  PETEBS. 

Bnle  of  Vice-principal  Applies  to  Any  Special  Bnsinees  of  master 
which  is  carried  on  by  a  number  of  employees  under  charge  of  an- 
other, with  power  to  employ  or  discharge  servants  engaged  in  that 
business. 

Approved  in  Missouri  etc.  By.  v.  Whitaker,  11  Tex.  Civ.  671,  33  S. 
W.  717,  boiler  washer  and  engine  hostler,  under  roundhouse  foreman, 
are  fellow-servants;  Maughmer  v.  Behring,  19  Tex.  Civ.  299,  46  S.  W. 
917,  foreman  of  contractor,  not  authorized  to  employ  and  discharge, 
is  a  fellow-servant  of  the  men  under  him.  See  notes,  75  Am.  St.  Bep. 
625;  51  L.  B.  A.  541,  549,  620. 

An  Erroneoos  Oliarge  is  not  Qroond  for  Beversal  on  Complaint  of 
party  favored  by  it. 

Approved  in  Lumpkin  v.  Nicholson,  10  Tex.  Civ.  110,  30  S.  W.  569, 
holding  charge  that  plaintiffs  should  prove  existing  use  and  claim  of 
property  as  a  homestead  not  reversible  as  it  was  to  detriment  of 
plaintiff, 

87  Tez.  225-228,  27  S.  W.  255,  MABTIN  v.  McADAMS. 

Under  Article  2246,  Bevised  Statutes,  Devisee  Under  Will  offered 
for  probate  is  competent  to  testify  to  genuineness  of  testator's  sig- 
nature thereto. 

Approved  in  Gamble  v.  Butchee,  87  Tex.  646,  30  S.  W.  862,  wives 
of  legatees  are  competent  to  testify  as  to  the  execution  of  the  will; 
Ingersol  v.  McWillie,  9  Tex.  Civ.  551,  30  S.  W.  58,  witness  may  tes- 
tify to  fact  of  marriage  between  herself  and  decedent  in  contest  for 
appointment  of  administrator;  Walker  v.  Pittman,  18  Tex.  Civ.  522, 
46  S.  W.  119,  witness  may  testify  that  he  saw  deed  signed  by  de- 
cedent, in  which  defendant's  vendor  was  vendee,  in  such  vendor's 
hands;  In  re  Wheelock's  Will,  76  Vt.  238,  56  Atl.  1013,  applying  rule 
where  proponent  of  will,  who  is  also  legatee,  was  allowed  to  testify 
to  circumstances  attending  execution  of  will. 

Article  2248,  Revised  Statutes,  Excluding  Evidence  of  Transactions 
with  deceased  persons  in  various  cases,  applies  as  well  to  fact  to  be 
proved  as  to  person  offered  as  witness  to  prove  it. 

Approved  in  Ehrenworth  v.  Putnam  (Tex.  Civ.),  55  8.  W.  190,  sur- 
vivor cannot  prove  a  lost  written  contract  between  himself  and  de- 
ceased. 

The  Maiding  of  a  Will  is  not  a  Transaction  of  Testator  with  the 
devisees  or  legatees  thereunder. 

Approved  in  Ware  v.  Burch,  148  Ala.  534,  42  So.  563,  one  having 
claim  against  decedent's  estate,  based  on  writing  of  decedent,  is  in- 
competent to  give  his  opinion  that  signature  is  decedent's;  Campbell 
V.  Barrera  (Tex.  Civ.),  32  S.  W.  725,  allowing  devisee's  testimony  as 
to  dissatisfied  statements  of  testatrix  after  making  of  the  will. 
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67  Tex.  229-238,  47  Am.  St.  Itep.  99,  27  a  W.  122,  BAST  TEXAS 
FIBE  INS.  CO.  ▼.  EEMPNEB. 

Insurance  Policy  Conditioned  to  Become  ''at  Once^  Void  in  ease  of 
vacancy  or  nonoccupancj  of  premises  without  consent  of  insurer  ia 
vitiated  by  temporary  vacancy  without  consent. 

Approved  in  Insurance  Co.  v.  Wicker  (Tex.  Civ.),  54  8.  W.  301, 
payment  of  mortgage  before  loss  does  not  alter  breach  of  provision 
requiring  notice  of  any  mortgages  on  the  premises;  Insurance  Co.  v. 
Wicker,  93  Tex.  396,  55  S.  W.  741,  subsequent  discharge  of  chattel 
mortgage  does  not  restore  policy  void  because  of  such  mortgage.  See 
notes,  52  Am.  St.  Bep.  380;  80  Am.  St.  Bep.  310;  10  L.  B.  A.  (n.  s.) 
740;  3  L.  B.  A.  (n.  s.)  966. 

While  All  Beaaonable  Intendments  will  be  Made  to  Support  right 
of  insured  to  recover  on  policy,  courts  cannot,  in  disregard  of  plain 
and  unambiguous  language,  make  new  contract  for  partios. 

Approved  in  Palatine  Ins.  Co.  v.  Brown  (Tex.  Civ.),  34  S.  W.  464, 
insured  cannot  recover  where  he  fails  to  comply  with  a  warranty 
clause.    See  note,  51  L.  B.  A.  712. 

Distinguished  in  Boyal  Ins.  Co.  v.  Brown  (Tex.  Civ.),  36  S.  W.  592, 
and  Kemendo  v.  Western  Assur.  Co.  (Tex.  Civ.),  57  S.  W.  295,  both 
holding  substantial  compliance  with  iron-safe  clause  sufficient. 

In  Constmlng  an  Insurance  Policy,  Wlien  tlie  Words  are  without 
violence,  susceptible  of  two  interpretations,  that  which  will  sustain 
assured's  claim  must  be  preferred. 

Approved  in  East  Texas  etc.  Ins.  Co.  v.  Kempner,  12  Tex.  Civ.  540, 
542,  34  S.  W.  395,  396,  change  of  occupation  from  that  of  saddlery 
does  not  avoid  policy  providing  for  insurance  while  so  occupied; 
Sovereign  Camp  v.  Gray,  26  Tex.  Civ.  458,  64  S.  W.  802,  holding  false 
answer  that  insured  had  not  been  successfully  vaccinated  did  not 
avoid  policy  when  death  resulted  from  smallpox.  See  note,  117  Am. 
St.  Bep.  390. 

Holder  of  Insurance  Policy,  Conditioned  to  Become  ''at  Once"  Void 
(n  case  of  vacancy  of  insured  premises  without  consent  of  insurer,  is 
required  to  know  terms  of  policy,  and  to  provide  for  protection  of  his 
property. 

Approved  in  Westchester  etc.  Ins.  Co.  v.  Wagner,  10  Tex.  Civ.  402, 
30  S.  W.  961,  insured  cannot  recover  where  he  incorrectly  stated  his 
interest  in  the  premises;  Palatine  Ins.  Co.  v.  Brown  (Tex.  Civ.),  34 
S.  W.  466,  conditions  must  be  enforced  whether  foolish,  improvident, 
or  immaterial;  Northwestern  etc.  Ins.  Co.  v.  Mize  (Tex.  Civ.),  34  S. 
W.  671,  insured  is  charged  with  notice  of  limitations  as  to  agent's 
authority  in  the  policy;  Boberts  v.  Sun  Mutual  etc.  Ins.  Co.,  13  Tex. 
Civ.  67,  35  S.  W.  956,  insurance  company's  agent  cannot  waive  iron- 
safe  clause  when  policy  expressly  withheld  such  authority  from  him; 
Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  544,  64  S.  W.  871,  insured  is 
bound  by  notice  of  agent's  authority  as  shown  in  application. 

It  Seems  Tbat  a  Temporary  Absence  from  a  Dwelling-bouse  while 
household  goods  remain  does  not  render  the  house  vacant  within  mean- 
ing of  such  clauses  in  policies  of  insurance. 

Approved  in  Phoenix  Ins.  Co.  v.  Burton  (Tex.  Civ.),  39  S.  W.  319, 
temporary  absence  of  insured  without  removal  of  furniture  does  not 
make  premises  vacant  and  unoccupied. 
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87  Tex.  28&-241,  27  8.  W.  126,  26  L.  B.  A.  260,  FLEMINO  T.  TEXAS 
LOAN  AGENCY. 

Under  Article  2899,  Sabdlyision  2,  Revised  Statutes,  right  of  action 
for  death  caused  by  wrongful  act  or  default  of  private  corporation 
other  than  carrier,  is  conferred  against  such  corporation,  which  is 
''person"  within  meaning  of  statute. 

Approved  in  Fleming  v.  Texas  Loan  Agency  (Tex.  Civ.),  28  S.  W. 
388,  Lynch  v.  Southwestern  etc.  Telephone  Co.  (Tex.  Civ.),  32  S.  W. 
777,  and  Bigdon  v.  Temple  etc.  Co.,  11  Tex.  Civ.  545,  32  S.  W.  830,  all 
reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  Freeman,  97  Tex.  398,  79  S. 
W.  10,  railroad  is  not  liable  for  death  where  one  of  its  employees  in- 
fected with  smallpox  was  sent  to  its  hospital,  and  attendant  placed 
over  him  went  to  neighboring  town  without  precaution  for  disinfec- 
tion, and  communicated  disease  to  third  party,  who  died;  Citizens' Tele- 
phone Co.  V.  Thomas,  45  Tex.  Civ.  22,  99  S.  W.  881,  holding  defend- 
ant liable  where  plaintiff's  husband  was  killed  by  shock  from  tele-, 
phone  wire  which  had  broken  and  fallen  across  charged,  wire  of  an- 
other corporation  which  had  been  left  down  for  many  hours;  Adams  v. 
San  Antonio  etc.  By.  Co.,  34  Tex.  Civ.  415,  79  S.  W.  80,  exemplary 
damages  on  account  of  gross  negligence  of  receiver  operating  road  can- 
not be  recovered  where  railroad  is  not  liable  for  actual  damages; 
Browne  v.  Bachman,  31  Tex.  Civ.  431,  72  S.  W.  623,  holding  in  action 
for  injuries  caused  by  stepping  into  ditch  against  B  and  city  of  Lock- 
hart,  where  ordinance  imposed  penalty  for  leaving  unfenced  excava- 
tion, this  does  not  apply  to  city,  and  violation  thereof  as  against  city  is 
not  negligent  per  se;  Parker  v.  Dupree,  28  Tex.  Civ.  342,  67  S.  W. 
186,  denying  recovery  for  death  against  receiver  of  private  corpora- 
tion, caused  by  his  own  negligence;  Searight  v.  Austin  (Tex.  Civ.), 
42  S.  W.  857,  holding  article  2899,  Bevised  Statutes  of  1879,  does  not 
apply  to  death  caused  by  negligence  or  wrong  of  municipal  corpora- 
tion; Houston  etc.  B.  B.  v.  Lipscomb  (Tex.  Civ.),  62  S.  W.  955,  hold- 
ing Wells,  Fargo  &  Co.  not  liable  for  death  caused  by  agent  jointly 
employed  by  itself  and  railroad  company;  Burns  v.  Merchants'  etc. 
Oil  Co.,  26  Tex.  Wv.  227,  63  8.  W.  1063,  2  Tex.  Ct.  Bep.  720,  holding 
private  corporation  cannot  shift  duty  toward  employees  to  deceased's 
fellow-servant;  Lipscomb  v.  Houston  etc.  By.,  95  Tex.  J8,  93  Am.  St. 
Bep.  804,  64  S.  W.  925,  55  L.  B.  A.  869,  holding  Bevised  Statutes, 
article  3017,  gives  no  action  for  death  by  negligence  of  express  com- 
pany having  separate  car. 

Miscellaneous. — Fleming  v.  Texas  Loan  Agency,  24  Tex.  Civ.  205,  58 
S.  W.  973,  on  subsequent  appeal. 

87  Tex.  241-246,  27  S.  W.  86,  McCAMMANT  v.  ROBERTS. 

•Mortgagor  Retains  Title  to  Land  and  is  Entitled  to  Possession  un- 
less otherwise  stipulated,  after  breach  of  condition  as  well  as  before, 
until  foreclosed. 

Approved  in  Smith  v.  Frio  County  (Tex.  Civ.),  50  S.  W.  959,  before 
foreclosure,  waste  is  to  security,  not  to  freehold. 

87  Tex.  248-263,  28  B.  W.  281,  LEGATE  ▼.  LEGATE. 

Under  Oonstitntion  District  Coort  has  Jurisdiction  to  issue  habeas 
corpus  at  instance  of  parent  claiming  that  his  child  is  illegally  with- 
held from  him,  and  may  also  determine  in  premises  who  is  rightful 
custodian  of  child. 

Approved  in  Bice  v.  Bice,  24  Tex.  Civ.  507,  59  S.  W.  941,  1  Tex. 
Ct.  Rep.  288,  reaffirming  rule;  Ex  parte  Beeves,  100  Tex.  622,  103  S. 
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W.  480,  county  court  had  no  jurisdiction  to  determine  custody  of 
minor  in  habeas  corpus  proceeding;  Wetz  v.  Thompson,  26  Tex.  Civ. 
397,  63  S.  W.  1051,  2  Tex.  Ct.  Bep.  795,  holding  court  of  civil  appeals 
cannot  compel  district  court  to  issue  mandamus  for  parent. 

Habeas  Oorpiui  Proceeding  at  Instance  of  Parent  to  Becover  custody 
.of  child  previously  released  to  another  is  civil  in  nature,  and  court  of 
civil  appeals  has  jurisdiction  of  appeal  therein. 

Approved  in  Ex  parte  Strong,  34  Tex.  Cr.  310,  30  S.  W.  666,  holding 
no  appeal  lies  to  criminal  appeals  from  order  dismissing  habeas 
corpus;  Ex  parte  Berry,  34  Tex.  Cr.  37,  28  S.  W.  806;  Ex  parte  Cal- 
vin, 40  Tex.  Cr.  84,  48  S.  W.  518,  both  holding  court  of  criminal  ap- 
peals has  no  appellate  jurisdiction  in  habeas  corpus  regarding  custody 
of  child. 

Where  Parent  has  Vdnntarily  Transferred  and  Delivered  Obild  into 
custody  and  under  control  of  another,  and  then  seeks  to  recover  it 
by  habeas  corpus,  court  will  not  grant  relief  unless  upon  hearing  of 
facts  it  is  of-  opinion  that  interests  of  child  will  be  promoted  thereby. 

Approved  in  Wilson  v.  Elliott,  96  Tex.  475,  where  court  of  another 
state  awarded  custody  to  father,  but  child  came  into  jurisdiction  of 
Texas,  courts  could  inquire  into  fitness  of  parents  for  its  custody; 
Pittman  v.  Byars,  45  Tex.  Civ.  46,  99  S.  W.  1033,  in  habeas  corpus 
brought  by  father  to  obtain  custody  of  his  child  in  charge  of  grand- 
parents, evidence  considered  and  held  it  was  for  best  interests  of  child 
to  remain  with  grandparents;  Plahn  v.  Dribred,  36  Tex.  Civ.  605,  83 
S.  W.  870,  holding  in  contest  between  father  and  maternal  grand- 
parents for  custody  of  his  child,  interest  of  child  was  best  served  by 
remaining  with  grandparents. 

Distinguished  in  State  v.  Deaton,  93  Tex.  246,  54  S.  W.  902,  hold- 
ing qualifications  of  foster  parents  cannot  prevent  return  to  parents; 

Neither  Child  nor  Its  Custody  Is  Subject  of  Contract,  yet  voluntary 
transfer  thereof  by  parent  is  not  prohibited  by  law,  and  in  attempt 
to  annul  such  transfer  court  will  be  governed  by  interests  of  child. 

Approved  in  Logan  v.  Lennix,  40  Tex.  Civ.  65,  88  S.  W.  366,  agree- 
ment by  parents  of  adopted  child  that  person  adopting  shall  have  con- 
trol of  child  until  majority  is  not  contract;  State  v.  Deaton  (Tex.  Civ.), 
52  S.  W.  593,  denying  restoration  of  child  given  up  on  agreement  though 
mother's  circumstances  changed;  Gasanover  v.  Massengale  (Tex.  Civ.), 
54  S.  W.  318,  giving  child  to  mother  of  good  character  though  financial 
circumstances  of  other  claimant  better.     See  note,  88  Am.  St.  Bep.  871. 

Distinguished  in  Hibbette  v.  Baines,  78  Miss.  715,  29  So.  85,  51  L. 
B.  A.  839,  where  mother  on  deathbed,  with  consent  of  father,  gave 
custody  of  her  children  to  her  relatives,  this  disposition  was  contract 
against  public  policy  and  void. 

87  TOL  254-260,  28  S.  W.  931,  THOMPSON  v.  LANODON. 

Sale  of  Certificate  After  Location  Operates  as  Equitable  Transfer 
of  land  located  under  it. 

Approved  in  Alford  Bros.  v.  Williams,  41  Tex.  Civ.  442,  91  S.  W. 
639,  applying  rule  where  transfer  of  certificate,  after  it  had  been 
located,  waa  in  writing;  Hume  v.  Ware,  87  Tex.  383,  28  S.  W.  936, 
holding  transfer  after  issuance  of  patent  conveys  equitable  title;  Cul- 
mell  V.  Burroum,  13  Tex.  Civ.  461,  35  8.  W.  943,  holding  transfer  be- 
fore location  gives  equitable  title. 
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If  LineB  of  Grant  Established  by  Calls  in  Field-notes  are  in  conflict, 
roles  of  eonstmction  or  parol  evidence  may  be  resorted  to. 

Approved  in  Chew  v.  Zweib,  29  Tex.  Civ.  316,  69  S.  W.  210,  where 
fLrst  call  in  field-notes  was  omitted,  entire  field-notes  in  connection 
with  plat  of  land  contained  in  deed  were  construed  together  to  ascer- 
tain boundary;  Jamison  v.  New  York  etc.  Land  Co.  (Tex.  Civ.),  77 
S.  W.  970,  holding  in  action  for  establishment  of  boundaries,  where 
fieM-notes  were  not  ambiguous,  parol  evidence  inadmissible  to  change 
lines  and  corners  of  grants. 

87  Tex.  260-261,  28  S.  W.  279,  McBIMMON  v.  MOODY. 

Supreme  Court  is  Withont  Jurisdiction  to  Orant  Writ  of  Error  in 
eases  brought  or  which  might  be  brought  in  county  court. 

Approved  in  Bigby  v.  Brantley,  38  Tex.  Civ.  45,  85  S.  W.  312,  deny- 
ing district  court's  jurisdiction  over  mandamus  to  compel  school  trus- 
tees to  approve  school  warrants  amounting  to  two  hundred  and  forty 
dollars. 

87  Tex.  264-273,  28  S.  W.  801,  SMITH  V.  ESTILL. 
To  Constitute  Batification  It  must  Appear  That  Acts  Belied  upon 

were  done  with  full  knowledge  of  facts  and  with  intent  to  adopt  un- 
authorized act  in  question. 

Reaffirmed  in  Halbert  v.  DeBode,  15  Tex.  Civ.  630,  40  S.  W.  1018. 

Question  of  Batification  is  One  of  Fact  for  jury. 

Approved  in  Kirby  v.  Estell  (Tex.  Civ.),  39  S.  W.  592,  holding  error 
not  to  submit  question  of  ratification  to  jury. 

Miscellaneous.— -Kirby  v.  Estell  (Tex.  Civ.),  39  8.  W.  592,  Kirby 
▼.  Estell,  24  Tex.  Civ.  106,  108,  58  S.  W.  254,  255,  both  referring  to 
earlier  decision  on  same  case. 

87  Tex.  273-276,  28  S.  W.  273,  CAMPBELL  v.  GOODWIN. 

Upon  Proof  That  Fire  Escaped  from  Engine  and  Set  Fire  to  plain- 
tiflf's  property,  railroad  company  can  defeat  recovery  by  plaintiff  only 
by  proof  that  engine  was  provided  with  best  approved  appliances 
which  were  in  good  repair  at  time,  or  that  it  had  used  due  care  to 
keep  them  in  repair,  and  that  engine  was  properly  handled  by  em- 
ployees in  charge. 

Approved  in  International  etc.  By.  v.  Searight,  8  Tex.  Civ.  599,  28 
8.  W.  42,  Edwards  v.  Bonner,  12  Tex.  Ci^.  246,  33  S.  W.  764,  and 
Missouri  etc.  Ry.  v.  Kelley  (Tex.  Civ.),  30  S.  W.  488,  all  reaffirming 
rulej  Ft.  Worth  etc.  By.  Co.  v.  Brown,  45  Tex.  Civ.  377,  101  S.  W.  266, 
charge  that  railroad  was  not  responsible  for  damages  caused  by  escape 
of  fire  from  engine  unless  it  failed  to  use  ordinary  care  to  prevent  it 
is  erroneous;  Gulf  etc.  Ry.  v.  Johnson,  92  Tex.  593,  50  S.  W.  564,  hold- 
ing charge  that  proof  of  fire  from  engine  makes  prima  facie  case  not 
on  weight  of  evidence. 

87  Tex.  277-281,  47  Am.  St.  Rep.  103,  28  S.  W.  277,  MEXICAN  ETC. 
BY.  V.  LAX7BI0ELLA. 

While  Derailment  of  Train  may  Raise  Presumption  of  Negligence, 
yet  it  does  not  throw  upon  railroad  company,  in  action  by  passenger 
injured,  duty  of  showing  by  preponderance  of  evidence  that  accident 
was  not  the  result  of  its  negligence.  It  is  entitled  to  verdict  if  evi- 
dence upon  issues  balances. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Garcia,  45  Tex.  Civ.  230,  100 
S.  W.  199,  in  suit  for  injuries  received  in  derailment,  allegation  that  ^    ' 
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plaintiff  was  passenger  and  train  was  derailed  was  sufficient  allegation 
of  negligence;  Texas  etc.  By.  Go.  v.  Leakey,  39  Tex.  Civ.  586,  87  S. 
W.  1169,  in  action  for  injuries,  where  plaintiff  alleged  several  grounds 
of  negligence,  proof  of  some  degree  of  negligence  with  reference  to 
any  one  of  grounds  alleged  entitled  plaintiff  to  recover;  St.  Louis  etc. 
By.  Co.  V.  Harkey,  39  Tex.  Civ.  628,  88  S.  W.  508,  applying  rule  in 
action  for  injuries  caused  by  derailment  of  train;  Johnson  v.  Gulf  etc. 
By.  Co.,  36  Tex.  Civ.  488,  81  S.  W.  1198,  following  rule  as  to  burden 
of  proof  of  negligence  where  passenger  is  injured;  International  etc. 
B.  Co.  V.  Thompson,  34  Tex.  Civ.  71,  77  S.  W.  441,  holding  where 
passenger  was  injured  by  derailment  of  train,  prima  facie  case  of 
negligence  is  made  out  entitling  plaintiff  to  recover  unless  rebutted; 
Hardin  v.  Ft.  Worth  etc.  By.  Co.,  33  Tex.  Civ.  449,  77  8.  W.  431,  where 
plaintiff  under  his  contract  rode  in  same  car  with  his  furniture  and 
while  car  was  sidetracked  he  was  injured  by  collision  in  coupling, 
'charge  that  relation  of  carrier  and  passenger  ceased  and  only  ordi- 
nary care  was  required  is  erroneous;  Gulf  etc.  By.  Co.  v.  Haden,  29 
Tex.  Civ.  283,  68  S.  W.  532,  where  evidence  showed  that  starting  of 
machinery  by  which  injury  occurred  could  have  been  caused  only 
by  act  of  some  person  or  by  defect  in  machinery,  and  no  one  started 
it,  this  warranted  finding  moving  cause  was  defect,  although  particu- 
lar defect  was  not  shown;  Dallas  Consol.  Electric  St.  By.  Co.  v.  Broad- 
hurst,  28  Tex.  Civ.  634,  68  S.  W.  317,  holding  burden  of  proof  was 
on  defendant  where  plaintiff  while  boarding  electric  car  was  injured 
by  defective,  handholds  of  car;  Patterson  v.  San  Francisco  etc.  By. 
Co.,  147  Cal.  185,  81  Pac.  534,  upholding  charge  in  action  by  passen- 
ger for  injuries  that  railroad  need  not  overcome  presumption  of  de- 
fective condition  of  its  appliances  by  preponderance  of  evidence,  but 
it  is  sufficient  to  balance  such  presumption;  Texas  Loan  Agency  v. 
Fleming,  18  Tex.  Civ.  672,  46  S.  W.  66,  sustaining  charge  that  if  cer- 
tain facts  proved  verdict  for  plaintiff;  if  not,  for  defendant;  Higland 
V.  Houston  etc.  By.  (Tex.  Civ.),  65  S.  W.  650,  holding  in  action  for 
damages  by  fire  burden  on  question  of  appliances  remains  with  plain- 
tiff.    See  note,  113  Am.  St.  Bep.  789,  996. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Bowles  (Tex.  Civ.),  76 
S.  W.  457,  in  action  for  damages  caused  by  delay  in  delivering  tele- 
gram, where  court  charged  plaintiff  must  prove  negligence  by  pre- 
ponderance of  evidence,  it  was  not  error  to  refuse  that  if,  as  to  issue 
of  negligence,  evidence  was  of  equal  weight,  verdict  should  be  for 
defendant. 

Erroneous  Instruction  as  to  Burden  of  Proof  In  Action  against  rail- 
road for  personal  injuries  will  not  be  cause  for  reversal  if  error  was 
harmless. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Walker,  48  Tex.  Civ.  92,  106 
S.  W.  402,  use  of  indorsement  on  deposition  by  counsel  in  argument 
is  harmless  error  where  he  did  not  question  legality  of  deposition, 
and  where  defendant's  testimony  is  opposed  by  other  testimony  upon 
which  no  other  verdict  than  that  rendered  could  have  been  returned; 
Galveston  etc.  By.  Co.  v.  Fales,  33  Tex.  Civ.  461,  77  S.  W.  236,  hold- 
ing charge  that  if  jury  believe,  from  preponderance  of  evidence,  plain- 
tiff injured  while  passenger,  that  train  was  derailed,  and  that  derail- 
ment was  proximate  cause  of  plaintiff's  injury,  to  find  for  plaintiff,  is 
harmless  error;  Houston  etc.  By.  Co.  v.  Elvis,  31  Tex.  Civ.  282,  72  S. 
W.  217,  judgment  will  not  be  reversed  for  erroneous  charge,  where 
undisputed  facts   show   plaintiff,   who   sustained   injuries   while   pas- 
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Benger  on  street-car,  was  entitled  to  recover;  St.  Louis  etc.  By.  ▼. 
Campbell  (Tex.  Civ.),  34  S.  W.  186,  where  evidence  conclusively  sup- 
ported verdict;  Kranse  v.  Spinn,  21  Tex.  Civ.  511,  52  S.  W.  91,  hold- 
ing error  in  instruction  on  assault  cured  by  other  charge;  Atchison 
etc.  By.  V.  Locklin  (Tex.  Civ.),  29  S.  W.  690,  in  absence  of  statement 
of  facts,  it  cannot  be  said  that  charge  that  certain  facts  constituted 
negligence  was  error.  See  notes,  53  Am.  St.  Bep.  845;  54  Am.  St. 
Bep.  707;  77  Am.  St.  Bep.  191. 

Railroad,  to  Exonerate  Itself  from  Liability  for  injury  to  passenger, 
must  exercise  utmost  care  in  conducting  its  business. 

Approved  in  Dallas  Consol.  Electric  St.  By.  Co.  v.  Broadhurst,  28 
Tex.  Civ.  635,  68  S.  W.  318,  where  plaintiff  injured  by  defective  hand- 
holds of  electric  ear  while  boarding  same,  charge  that  defendant  owed 
passengers  duty  of  exercising  great  care  and  caution  to  keep  appli- 
ances of  car  in  reasonably  safe  condition  did  not  impose  higher  de- 
gree of  care  than  required. 

87  Tez.  282-287,  28  S.  W.  348,  MISSOUBI  ETC.  BY.  y.  THOMAS. 

Article  4232,  Revised  Statutes,  Requiring  Giving  of  Signals  by  bell 
or  whistle  upon  approach  of  railroad  train  to  crossing  applies  only  to 
grade  crossings,  and  not  to  places  where  crossing  is  under  or  over 
railroad. 

Beaffirmed  in  Houston  etc.  B.  B.  v.  Sgalinski,  19  Tex.  Civ.  109,  46 
S.  W.  114.  Approved  in  Missouri  etc.  By.  Co.  v.  Saunders,  101  Tex. 
257,  106  S.  W.  321,  14  L.  B.  A.  (n.  s.)  998,  where  statute  requires 
sounding  of  locomotive  whistle  eighty  rods  from  public  crossing, 
charge  that  absence  of  signals  would  be  negligence  as  to  one  on 
track  near  crossing  is  erroneous. 

Denied  in  Johnson  v.  Southern  Pacific  B.  B.  Co.,  147  Cal.  632,  82 
Pae.  309,  where  it  appeared  deceased's  horse,  while  riding  under 
bridge  at  street  crossing,  became  frightened  and  ran  away,  defendant 
having  failed  to  give  warning  signal  is  liable;  statute  requiring  signals 
to  be  given  at  all  street  crossings  includes  crossing  upon  bridge. 

87  Tez.  287-295,  47  Am.  St.  Rep.  107,  28  S.  W.  274,  OHEEVES  v. 
ANDBRB. 

Life  Insurance  Policy  cannot  be  Beneficially  Owned  by  anyone  not 
interested  in  life  insured,  whether  policy  be  taken  out  in  first  instance 
by  him,  with  or  without  insured's  consent,  or  assigned  to  him  by  in- 
sured, or  by  another  who  had  insurable  interest. 

Approved  in  Williams  v.  Fletcher,  26  Tex.  Civ.  89,  62  S.  W.  1084, 
holding  assignment  to  one  not  related  does  not  oust  beneficiary  named; 
Hatch  V.  Hatch,  35  Tex.  Civ.  375,  80  S.  W.  413,  holding  wife  having 
obtained  divorce,  her  interest  in  his  policy  ceased;  Cameron  v.  Barcus, 
31  Tex.  Civ.  49,  71  S.  W.  424,  where  wife  obtained  for  creditor  of  her 
deceased  husband  policy  of  insurance  on  her  life  for  community  debt, 
creditor  had  no  personal  claim  against  her,  and  therefore  no  insurablei 
interest;  Gordon  v.  Ware  Nat.  Bank,  132  Fed.  446,  67  L.  B.  A.  550, 
where  policy  was  pledged  to  creditor  for  debt  and  subsequently  sold 
by  creditor  to  realize  money  to  pay  debt,  purchaser  takes  good  title 
to  policy.     See  note,  128  Am.  St.  Bep.  309,  316. 

If  Assignee  of  Life  Insurance  Policy,  or  beneficiary  named,  has  no 
insurable  interest,  he  will  hold  proceeds  of  policy  as  trustee  for  bene- 
fit of  those  entitled  by  law  thereto. 
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Approved  in  Allison  v.  Phoenix  Ins.  Co.,  87  Tex.  596,  30  S.  W.  548, 
bolding  debtor  taking  policy  payable  to  sareties  is  subrogated  to 
sureties'  rights  on  payment  of  debt;  Manhattan  etc.  Ins.  Co.  ▼.  Hen- 
nessy,  99  Fed.  70,  holding  right  to  recover  not  barred  where  insurable 
interest  ceases  before  death.  See  notes,  52  Am.  St.  Bep.  565;  128 
Am.  St.  Bep.  324. 

Iiimit  of  Interest  of  Creditor  In  Policy  upon  Life  of  debtor  is 
amount  of  debt  and  interest  plus  amount  expended  to  preserve  policy. 

Approved  in  Coleman  v.  Anderson  (Tex.  Civ.),  82  S.  W.  1058,  up- 
holding assignment  of  policy  to  creditor  as  collateral  security  to 
extent  of  debt. 

Insurer  cannot  Avoid  Payment  of  Policy  because  holder  has  no 
insurable  interest.  Company  must  perform  its  contract  and  law  will 
dispose  of  money. 

Approved  in  Foster  v.  Preferred  Accident  Ins.  Co.,  125  Fed.  540, 
where  person  insured  his  own  life  for  his  friend,  insurer  is  estopped 
to  set  up  want  of  insurable  interest  of  beneficiary.  See  note,  87  Am. 
St.  Bep.  511. 

PremiuniB  Paid  by  Partnership  upon  Life  of  Member  payable  to 
firm,  firm  having  dissolved  before  death,  are  charge  on  policy. 

See  note,  101  Am.  St.  Bep.  660. 

87  Tex.  29^-296,  28  a  W.  277,  CITY  BANE  v.  MECHANICS'  NAT. 
BANK. 

Statutory  Assignment  for  Benefit  of  Creditors  takes  priority  as 
against  subsequent  attaching  creditor,  regardless  of  whether  or  not, 
at  time  of  levy,  property  was  in  custody  of  law. 

Approved  in  Wetzel  v.  Simon,  78  Tex.  414,  28  S.  W.  943,  holding 
assignment  not  including  all  unexempt  property  is  valid. 

87  Tex.  297-298,  28  S.  W.  271,  INTEBNATIONAL  ETC.  BY.  ▼. 
DOUGLASS. 

Insertions  and  Omissions  In  Statement  by  Conrt  of  Civil  Appeals, 
in  cases  in  which  writ  of  error  may  lie,  involve  discretion  of  that 
court,  and,  having  acted,  it  cannot  be  compelled  by  mandamus,  in 
ordinary  cases,  to  file  additional  conclusions. 

Reaffirmed  in  Moore  v.  Waco  Bldg.  Assn.,  92  Tex.  266,  47  S.  W. 
716. 

Applicant  for  Writ  of  Error  may  Bring  XJp  in  Transcript  from  court 
of  civil  appeals,  and  file  as  part  of  application,  such  extracts  from 
transcript  of  trial  court  as  counsel  may  deem  proper,  and  they  will 
be  considered  in  determining  right  to  writ. 

Approved  in  Wetz  v.  Wetz,  27  Tex.  Civ.  600,  66  S.  W.  871,  refusing 
to  consider  question  of  fact  not  raised  below  on  motion  for  new  trial. 

Miscellaneous.— Corsicana  v.  Tobin,  23  Tex.  Civ.  494,  57  S.  W.  320, 
cited  to  point  that  special  charge  was  properly  refused  where  its  sub- 
stance was  given  in  main  charge. 

87  Tex.  299-303,  28  S.  W.  519,  BOMAB  V.  WEST. 

Agreed  Statement  of  Facts  in  District  Court  becomes  part  of  record 
of  case  and  where  judgment  was  based  thereon,  as  well  as  findings 
of  law,  court  of  civil  appeals  errs  in  striking  such  statement  from 
record. 

Approved  in  Bull  v.  Jones,  9  Tex.  Civ.  349,  29  S.  W.  805,  holding 
court  may  regard  judgmen^t  for  defendant  as  based  on  reasons 
signed  by  him. 
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Wliere,  of  Several  Notes  Secured  by  Trust  Deed,  one  is  transferred, 
holder  thereof  has  no  power  to  direct  trustee  to  sell  land  covered  upon 
default  in  payment  of  such  note,  where  trustee  is  authorized  to  sell 
upon  request  of  "holder  of  notes/'  and  trustee's  sale  in  such  case 
passes  no  title. 

Approved  in  Bent  etc.  Imp.  Co.  v.  Whitehead,  25  Colo.  357,  71  Am. 
St.  Bep.  143,  54  Pac.  1024,  holding  purchaser  on  sale  not  justified  got 
no  title;  Kenney  v.  Jefferson  Co.  Bank,  12  Colo  Ap.  34,  54  Pac.  408, 
holding  purchaser  under  circumstances  giving  notice  of  trustee's  fraud 
got  no  rights;  Seastrunk  v.  Pioneer  Savings  etc.  Co.  (Tex.  Civ.),  34 
S.  W.  467,  arguendo,  holding  provision  in  non-negotiable  note  making 
principal  due  on  default  runs  to  assignee.  See  note,  37  L.  B.  A.  739, 
751. 

Distinguished  in  Columbia  Ave.  etc.  Co.  v.  Boberts  (Tex,  Civ.),  41 
S.  W.  113,  giving  bona  fide  purchaser  of  one  note  better  right  than 
holder  of  other  note  taken  after  maturity. 

87  Tex.  303-310,  28  S.  W.  283,  INTEBNATIONAL  ETC.  BY.  V.  NEFF. 

Contributory  Negligence  of  Plaintiff,  "Wliere  Proximate  Cause  of  in- 
jury, bars  recovery,  though  defendant  also  negligent. 

Approved  in  Texas  etc.  By.  v.  Beich,  15  Tex.  Civ.  15,  38  S.  W.  258, 
holding  error  to  instruct  verdict  for  plaintiff  if  he  sustained  injury. 

In  Action  for  Deatb  Brought  Against  BaUroad  Company,  court 
properly  refuses  charge  that  deceased  was  under  duty  *'to  look  and 
listen"  for  engines  and  trains  before  crossing  track. 

Approved  in  Central  Texas  etc.  By.  v.  Bush,  12  Tex.  Civ.  295,  34 
8.  W.  135,  Bivere  v.  Missouri  etc.  By.  (Tex.  Civ.),  40  S.  W.  1074,  and 
Galveston  etc.  By.  v.  Harris,  22  Tex.  Civ.  19,  53  S.  W.  601,  all  re- 
affirming rule;  White  v.  Houston  etc.  B.  B.  (Tex.  Civ.),  46  S.  W.  384, 
imprudent  direction  to  colaborers  by  deceased  while  in  dangerous  posi- 
tion is  not  negligence  per  se;  Hammon  v.  San  Antonio  etc.  By.,  13 
Tex.  Civ.  636,  35  S.  W.  873,  arguendo,  holding  question  of  contributory 
negligence  should  go  to  jury. 

Bailroad  Company  Guilty  of  Negligent  Failure  to  Give  Warning, 
whereby  person  goes  upon  track  in  front  of  closely  approaching  en- 
gine, is  responsible  for  result  if  such  person,  in  effort  to  save  his 
life,  makes  mistaken  choice  of  means,  and  is  killed. 

Approved  in  International  etc.  By.  v.  Sein,  11  Tex.  Civ.  391,  33 
8.  W.  560,  International  etc.  B.  B.  v.  Bryant  (Tex.  Civ.),  54  8.  W. 
365,  Houston  etc.  B.  Co.  v.  Byrd  (Tex.  Civ.),  61  S.  W.  149,  both  re- 
affirming rule;  Gulf  etc.  By.  Co.  v.  Tullis,  41  Tex.  Civ.  221,  91  S.  W. 
318,  upholding  charge  that  if  plaintiff's  wife  was  by  negligent  act 
of  defendant  placed  in  danger,  and  to  save  herself  acted  wildly  and 
negligently,  such  act  would  not  prevent  recovery;  Texas  Midland 
B.  B.  Co.  V.  Byrd,  41  Tex.  Civ.  170,  90  8.  W.  187,  applying  rule  where 
plaintiff  licensee,  while  walking  on  defendant's  trestle,  seeing  ap- 
proaching train,  jumped  therefrom,  injuring  himself;  Dcnison  etc. 
By.  Co.  V.  Freeman,  38  Tex.  Civ.  155,  85  S.  W.  57,  carrier  liable  where 
passenger,  frightened  by  trolley  pole  becoming  entangled  in  cross- 
wires  overhead  jerking  down  posts  on  car,  in  his  flight  struck  his 
head  against  door,  injuring  himself;  San  Antonio  etc.  By.  Co.  v. 
Stevens,  37  Tex.  Civ.  85,  83  S.  W.  237,  holding  railroad  liable  where 
plaintiff,  in  obedience  to  foreman's  orders,  was  operating  hand-car 
not  knowing  passenger  train  was  due  and  was  injured  by  slipping 
and  falling  while  helping  to  move  hand-car  off  track;  Saunders  v. 
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Missouri  etc.  By.  Co.,  35  Tex.  Civ.  383,  80  S.  W.  387,  where  plain- 
tiff injured  by  team  running  away,  through  negligent  running  of  de- 
fendant's engine,  charge  that  ''if  after  team  became  frightened,  plain- 
tiff could  have  dismounted  with  safety,  and,  if  man  of  ordinary 
prudence,  would  have  done  so,"  is  erroneous;  Williams  v.  Galveston 
etc.  By.  Co.,  34  Tex.  Civ.  149,  78  S.  W.  48,  applying  rule  where  plain- 
tiff on  passenger  train,  fearing  collision  with  freight  train  negli- 
gently on  same  track,  went  upon  platform  and  was  violently  thrown 
therefrom  by  sudden  jerk;  Texas  etc.  By.  Co.  v.  Berry,  32  Tex.  Civ. 
261,  72  S.  W.  424,  applying  rule  where  plaintiff  injured  by  stepping 
in  front  of  approaching  train,  where  train  was  allowed  to  roll  down 
noiselessly  by  its  own  weight;  San  Antonio  etc.  By.  Co.  v.  Ankerson, 
31  Tex.  Civ.  330,  72  8.  W.  221,  holding  railroad  responsible  for  injuries 
to  brakeman,  caused  by  engineer,  who  in  violation  of  rules  failed  to 
signal  on  approaching  stopping  place,  and  brakeman  discovering 
break  in  train,  fearing  collision,  put  on  brakes  when  collision  oc- 
curred, thereby  receiving  injury;  Gulf  etc.  By.  Co.  v.  Bryant,  30 
Tex.  Civ.  9,  66  S.  W.  807,  where  employees  of  railroad  started  a  car 
down  track  on  which  plaintiff  was  working,  striking  cars  ahead  of 
him,  and  plaintiff,  in  fear  of  bodily  injury,  jumped  from  car  into 
wagon,  and  in  so  doing  fell  violently,  contributory  negligence  is  not 
imputed;  Texas  etc.  By.  v.  Watkins,  88  Tex.  26,  2^  S.  W.  234,  33 
L.  B.  A.  163,  holding  railroad  liable  if  negligent  where  pedestrian 
collided  with  train  through  fright;  Gulf  etc.  By.  v.  Knott,  14  Tex. 
Civ.  163,  36  S.  W.  493,  refusing  recovery  where  negligence  of  de- 
fendant not  shown;  Jackson  v.  Galveston  etc.  By.,  90  Tex.  375,  38 
S.  W.  746,  and  also  in  the  report  thereof  in  14  Tex.  Civ.  696,  38 
S.  W.  746,  holding  railroad  liable  where  fireman,  frightened  by  dan- 
ger, jumped  against  plaintiff;  Missouri  etc.  By.  v.  Bogers,  91  Tex. 
59,  40  S.  W.  959,  holding  railroad  liable  where  plaintiff  imprudently 
leaped  from  his  wagon;  Houston  etc.  By.  v.  Bodican,  15  Tex.  Civ. 
559,  40  S.  W.  536,  holding  railroad  liable  where  plaintiff  imprudently 
jumped  from  hand-car;  Houston  etc.  By.  v.  Norris  (Tex.  Civ.),  41  8. 
W.  711,  holding  railroad  liable  where  plaintiff  unnecessarily  jumped 
from  train  that  was  derailed;  Bryant  v.  International  etc.  By.,  19 
Tex.  Civ.  89,  90,  46  8.  W.  83,  holding  railway  liable  where  party 
injured  imprudently  stood  up  in  his  wagon;  Louisiana  etc.  By.  v. 
Carstens,  19  Tex.  Civ.  194,  47  8.  W.  38,  holding  railway  liable  though 
deceased,  employed  on  wrecking  force,  acted  imprudently;  Interna- 
tional etc.  By.  V.  Newburn  (Tex.  Civ.),  58  8.  W.  543,  holding  rail- 
way liable  where  plaintiff  injured  through  colaborer's  fright;  Atchi- 
son etc.  By.  V.  Van  Belle,  26  Tex.  Civ.  513,  64  8.  W.  399,  holding 
railway  not  liable  if  deceased  acted  imprudently  without  fright; 
Gulf,  C.  &  8.  F.  By.  v.  Bryant  (Tex.  Civ.),  66  8.  W.  807,  808,  hold- 
ing railway  liable  where  plaintiff  unnecessarily  jumped  from  car. 

Charge  Defining  Duty  When  Approaching  Track,  but  not  instruct- 
ing how  failure  to  observe  precaution  would  affect  liability  of  rail- 
road, does  not  submit  issue  of  contributory  negligence. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Cunningham,  48  Tex.  Civ.  7, 
106  8.  W.  411,  where  plaintiff  accompanied  wife,  who  was  passenger, 
refusal  of  charge  that  if  plaintiff  could  have  alighted  safely  when  he 
came  out  of  car,  but  failed  to  get  off,  which  negligence  contributed 
to  his  injury,  to  find  for  defendant,  was  not  erroneous;  Houston  etc. 
B.  Co.  V.  Burns,  41  Tex.  Civ.  86,  90  8.  W.  689,  in  action  for  loss  of 
cattle,  where  defendant  insisted  lose  was  due  to  pneumonia,  caused 
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by  negligent  act  of  plaintiff  in  starting  cattle  while  hot  and  not  to 
rongh  handling,  it  was  error  to  refuse  charge  that  if  plaintiff  is  guilty 
of  contributory  negligence,  jury  should  find  for  defendant,  regardless 
of  their  negligence;  El  Paso  etc.  By.  Co.  ▼.  Kendall,  38  Tex.  Civ. 
222,  85  S.  W.  61,  where  boy  in  attempting  to  drive  across  street  was 
injured  in  collision  with  railway,  assignment  of  error  in  refusing  re- 
quested charge  presenting  affirmatively  contributory  negligence,  does 
not  raise  question  whether  such  charge  was  sufficient  to  call  court's 
attention  to  omission;  Texas  etc.  B.  Co.  v.  Booth,  35  Tex.  Civ.  326, 
80  S.  W.  124,  where  plaintiff's  wife  jumped  from  wagon  at  alarm  of 
team  by  railroad  train  and  was  killed,  charge  failing  to  submit 
whether  there  was  actual  or  reasonably  apparent  danger  is  erroneous; 
International  etc.  Co.  v.  De  Olios  (Tex.  Civ.),  76  S.  W.  225,  where 
deceased  killed  while  walking  over  trestle,  and  there  was  nothing  to 
obstruct  his  view  when  going  on  trestle,  contributory  negligence 
prima  faciedly  shown. 

It  l8  Beraraible  Error  to  Beftase  Charge  submitting  issue  of  con- 
tributory negligence,  wh«re  such  issue  is  raised  by  evidence. 

Approved  in  International  etc.  By.  v.  Sein,  87  Tex.  311,  28  S.  W. 
286,  Houston  etc.  By.  v.  Stewart,  14  Tex.  Civ.  704,  37  S.  W.  771, 
both  reaffirming  rule. 

Miscellaneous. — Galveston  etc.  By.  v.  Zantzinger,  92  Tex.  369,  71 
Am.  St.  Bep.  862,  48  S.  W.  565,  44  L.  B.  A.  553,  cited  in  certified 
question. 

87  Tex.  810-311,  28  S.  W.  286,  IKTEBNATIONAL  ETC.  BY.  y.  SEIK. 

Miscellaneous. — International  etc.  By.  v.  Sein,  11  Tex.  Civ.  388,  33 
S.  W.  558,  on  subsequent  appeal. 

87  Tex.  311-312,  28  a  W.  277,    IKTEBNATIONAL    ETC.    BY.    v. 
WENTWOBTH. 

Quaere,  Whether  Beceiver  can  Make  Contract  for  Shipment  beyond 
his  line  so  as  to  bind  his  road. 

Approved  in  Jones  v.  Boach,  21  Tex.  Civ.  304,  51  S.  W.  551,  hold- 
ing receiver  bound  to  transmit  message  to  end  of  his  line. 

Statement  by  Agent  of  Ballroad  to  Shipper  that  shipment  will  be 
made  in  certain  time  does  not  constitute  express  contract  on  part  of 
carrier  to  deliver  in  that  time. 

Approved  in  Atlantic  etc.  B.  B.  Co.  v.  Wells,  130  Ga.  59,  60  S.  E. 

172,  applying  rule  in  action  for  breach  of  contract  to  deliver  goods 

from  Savannah  to  New  York  in  forty-three  hours,  where  agent  of 

;  railroad  stated  that  to  be  their  schedule  time  and  they  expected  to 

I  maintain  it. 


87  Tex.  312-316,  28  a  W.  280,  GULF  ETC.  BY.  y.  GBAY. 

Ck>ntract  for  Shipment  of  Stock  from  Texas  Point  to  Place  out- 
side state  is  interstate  contract,  and  for  failure  of  carrier  to  feed 
and  water  stock  no  penalty  given  by  state  statute  is  recoverable. 

Beaffirmed  in  Gulf  etc.  By.  v.  Gann,  8  Tex.  Civ.  622,  28  S.  W. 
849. 

Article  289,  Bovlsed  Statutes,  Belatlve  to  Feeding  and  Watering 
of  stock  during  shipment,  applies  only  to  shipment  between  points 
within  state. 

Approved  in  International  etc.  B.  Co.  v.  Startz,  37  Tex.  Civ.  53, 
82  S.  W.  1072,  in  action  for  damages  in  shipment  of  cattle  between 
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states,  charge  that  it  was  carrier's  duty  to  afford  shipper  oppor- 
tanitj  to  water  sad  feed  cattle  on  demand  at  reasonable  tiruca  ia 
erroneous;  St.  Louis  etc.  E7.  Co.  v.  Dolan  {Tei.  Civ.),  77  8.  W.  415, 
where  borses  sliipped  under  interstate  contract  wers  permitted  to 
remain  in  ears  thirtj-two  hours  in  violation  al  federal  statute,  it 
was  for  jurj-  to  determine  whether  railroad  wtis  negligent  in  keeping 
horses  thirtj-two  hours;  Missouri  etc.  Bj.  v,  Fookes  (Tex.  Civ.),  40 
S.  W.  S59,  holding  provision  for  redemption  of  unused  tickets  applies 
only  to   passage  within  state. 

87  Tex.  sie-sia,  28  a  w.  271,  saukdebs  ▼.  ibblahd. 

As  Soon  u  Snxetr  Pt^s  Debt  of  Principal  he  has  right  to  sue  to 
recover  of  principal  amount  paid,  whether  or  not  be  gets  possession 
of  evidence  of  debt. 

See  note,  68  L.  B.  A.  518. 

87  Tex.  318-322,  28  a  W.  681,  DXWH  T.  PMOB. 

Wlien  Words  «n  Boiled  upon  u  Offer  of  OompensKtlon  for  doing 
act,  and  parties  at  time  stand  face  to  face,  intention  to  make  offer 
should  be  manifested  with  reasonable  certainty. 

Approved  in  Dorsey  Printing  Co.  v,  Gainesville  etc.  Co.,  25  Tea. 
Civ.  459,  61   8.   W.   55S,  holding  charge   ignoring   mutual   assent  er- 

If  One  Beqnests  Anotber  to  Perform  Service  for  Him,  law  will 
ordinarily  imply  promise  of  compensation,  bat  one  who,  having  prop- 
erty to  sell,  tells  broker  that  if  he  will  bring  purchaser  he  will  sell 
at  certain  price,  docs  not  necessarily  promise  commission,  since  broker 
may  get  compensation  from  purchaser. 

"  — "-med  in  Meston  v.  Davies   (Tex.  Civ.),  36  S.  W,  807. 

322-330,  28  S.  W.  625,  POET  WOBTH  ETC.  BT.  T.  DAO- 

T. 

I  4387,  Berised  SUtntes  of  TTnlt«d  States,  impoees  upon  per- 

tiarge  of   interstate  ehipment  of  cattle   duty  of  feeding   and 

same,  and  where  such  person  is  agent  of  shipper,  he  cannot 
imself   of   this   duty  by   attempted   rescission   of   contract   of 

under  which  he  accompanied  cattle  to  feed  and  water  them, 
'cd  in  Chesapeake  etc.  K.  v.  American  etc.  Bank,  92  Va. 
i.  E.  938,  44  h.  S..  A.  449,  holding  railway's  failure  in  care 
tion   in   state   court.     See   notes,   63   Am.   St.   Bep.   554,   5J5, 

130  Am.  St.  Bep.  455;  41  L.  B.  A.  452. 

One  iB  Injured  bj  Negllgmce  of  Anotlier,  person  injured 
all  reasonable  means  to  avert  or  lessen  damage  resulting, 
re  to  do  so  will  limit  his  recovery  to  such  damages  as  would 
ilted  had  he  used  such  means,  plus  such  sum  as  would  have 
lonably  expended  in  using  them. 

■ed  in  Gulf  etc.  Ry.  Co.  v.  McCormick,  45  Tex.  Civ.  428,  100 
3,  denying  recovery  where  plaintiff  took  passage  on  railroad 

he  had  no  ticket  and  was  ejected  therefrom;  St.  Louis  etc. 
7.  Gunter,  30  Tex.  Civ.  138,  86  S.  W.  041,  where  shipper, 
.ttie  delayed,  reshipped  to  another  market  to  realize  better 
asure  of  damages  is  difference  between  net  amount  he  would 
llzcd  in  first  market  but  for  auch  delay  and  that  finally  ob- 
^ort  Worth  etc.  By.  v.  Word  (Tex.  Civ.),  32  8.  W.  13,  wherei 
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shipper  knew  that  car  was  twenty- eight  foot  car,  instead  of  thirty- 
four  foot  car,  while  loading  cattle,  he  cannot  recover. 

Agent  of  Owner  Accompanying  Cattle  Shipment,  under  special 
contract  with  carrier  that  owner  shall  feed  and  water  cattle,  cannot 
during  transit  relieve  his  principal  of  this  assumed  duty,  and  his 
failure  to  perform,  where  carrier  furnishes  proper  facilities,  is  neg- 
ligence of  principal. 

Approved  in  Texas  etc.  By.  v.  Arnold,  16  Tex.  Civ.  76,  40  S.  W. 
831,  reaffirming  rule;  Missouri  etc.  By.  v.  Belcher  (Tex.  Civ.)  r  41 
S.  W.  706,  holding  railway  excused  where  cattle  injured  because 
abandoned  by  agent;  Missouri  etc.  By.  Co.  v.  Clark,  35  Tex.  Civ.  191, 
79  8.  W.  828,  in  action  for  injury  to  cattle,  charge  that  it  was  rail- 
road's duty  to  unload  cattle  for  feed,  water  and  rest  when  requested 
so  to  do  by  plaintiff,  is  erroneous;  Gulf  etc.  By.  Co.  v.  Dunn  (Tex. 
Civ.),  78  S.  W.  1081,  where  no  opportunity  afforded  shipper  to  feed 
and  water  stock,  refusal  of  charge  presenting  portion  of  contract 
requiring  shipper  to  feed  and  water  stock  is  not  error;  Lewis  v;  Penn- 
sylvania B.  B.  Co.,  70  N.  J.  L.  136,  56  Atl.  128,  upholding  contract 
between  carrier  of  livestock  and  shipper,  that  shipper  should  take 
care  of,  feed  and  water  stock,  whether  delayed  in  transit  or  other- 
wise. See  notes,  130  Am.  St.  Bep.  453,  464;  19  L.  B.  A.  (n.  s.)  1012; 
44  L.  B.  A.  451. 

Contract  Exempting  Carrier  of  Livestock  "from  Liability  of  every 
kind  after  said  livestock  shall  have  left  its  road"  does  not  cover 
damage  inflicted  upon  its  road  by  delay  and  confusion  of  grades, 
though  such  damage  did  not  develop  or  become  apparent  while  ship- 
ment was  on  such  road. 

Approved  in  Gulf  etc.  By.  Co.  v.  Kimble,  49  Tex.  Civ.  627,  109 
S.  W.  236,  holding  where  statute  requires  carrier  to  provide  facilities 
for  feeding  and  watering  stock,  and  to  give  opportunity  to  shipper 
to  feed  when  requested,  agreement  binding  company  so  to  do  when 
requested  in  writing  does  not  bar  recovery  for  damages  resulting  from 
noncompliance  with  verbal  request;  Texas  etc.  By.  Co.  v.  Murtishaw, 
34  Tex.  Civ.  450,  78  S.  W.  955,  where  court  charged  that  each  con- 
necting line  responsible  for  damages  occurring  on  its  own  line  while 
shipment  in  its  possession,  not  error  to  refuse  charge  that  one  road 
not  liable  for  damages  sustained  on  another  which  only  became  ap- 
parent after  property  received;  Gulf  etc.  By.  v.  Edloff,  89  Tex.  459, 
34  S.  W.  416,  arguendo,  leaving  undecided  question  whether  first  car- 
rier liable  for  entire  injury  to  goods. 

87  Tex.  330-338,  47  Am.  St.  Bep.   114,  28  S.  W.  528,  AUSTIN  v. 
AUSTIN  CITY  CEMETEBY  ASSOCIATION. 

Cemetery  Company  Whose  Property  and  Business  are  threatened 
by  void  municipal  ordinance  may  have  injunction  against  enforce- 
ment of  same,  though  city  is  not  proceeding  to  enforce  it,  and  legal 
remedy  against  enforcement  exists. 

Approved  in  Sweeney  v.  Webb,  33  Tex.  Civ.  328,  76  S.  W.  768,  en- 
joining enforcement  of  local  option  law,  where  its  threatened  enforce- 
ment would  destroy  pecuniary  rights  of  one  lawfully  engaged  in  sale 
of  intoxicants  and  law  is  challenged  as  unconstitutional;  Davis  & 
Farnum  Mfg.  Co.  v.  City  of  Los  Angeles,  115  Fed.  539,  refusing  to 
enjoin  threatened  criminal  prosecutions,  under  ordinance  alleged  in- 
valid, against  plaintiff's  employees  working  on  gas-tank;  Manor 
Casino  v.  State  (Tex.  Civ.),  34  S.  W.  769,  denying  injunction  against 
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sale  of  liquor  where  property  rights  not  threatened.  See  notes,  51 
Am.  St  Bep.  571;  118  Am.  St.  Bep.  373,  375,  376;  87  Am.  St.  Bep. 
683. 

Distinguished  in  Greiner-Eelley  Drug  Co.  v.  Truett,  97  Tex.  380, 
79  S.  W.  5,  denying  injunction  where  wholesale  druggist  sought  to 
enjoin  county  attorney  from  threatened  prosecutions  under  local  op- 
tion law  .for  selling  liquor  to  retail  druggists  in  course  of  trade;  City 
of  Tyler  v.  Story,  44  Tex.  Civ.  253,  97  S.  W.  857,  refusing  to  enjoin 
enforcement  of  city  ordinance  prohibiting  keeping  of  hogs  within 
one  mile  of  city's  center;  Wade  v.  NunneDy,  19  Tex.  Civ.  261,  46 
S.  W.  671,  denying  property  owner's  injunction  against  enforcement 
of  city  ordinance  prohibiting  exhibition  and  sale  of  country  produce 
on  streets  within  fire  limits. 

Under  Power  Given  in  Oharter  to  Regulate  Burial  of  Dead,  and 
purchase,  establish,  or  regulate  one  or  more  cemeteries  within  or 
without  city,  city  of  Austin  may  pass  ordinance  defining  localities 
for  burial  of  dead. 

Beaffirmed  in  Austin  v.  Austin  City  Cemetery  Assn.  (Tex.  Civ.),  28 
S.  W.  1023.    See  notes,  47  Am.  St.  Bep.  547;  78  Am.  St.  Bep.  241. 

When  Facte  Relative  to  City  Ordinance  are  Determined,  question 
of  its  reasonableness  is  one  of  law  for  court. 

Approved  in  B.  B.  Commission  v.  Houston  etc.  B.  B.,  16  Tex. 
Civ.  132,  40  S.  W.  528,  holding  reasonableness  of  regulations  of  rail- 
road commission  is  question  of  law. 

Person  Attacking  City  Ordinance  npon  Oronnd  That  It  is  Unrea- 
sonable and  void  must  aver  and  prove  facts  making  it  so.  If  facts 
be  controverted,  they  must  be  determined  by  jury.  Legal  effect  of 
facts  proven  is  for  court. 

Approved  in  Texas  etc.  By.  v.  Brown,  11  Tex.  Civ.  509,  33  S.  W. 
148,  sustaining  admission  of  ordinance  not  proved  unreasonable  re- 
quiring warning  by  locomotive  engineer;  Gulf  etc.  By.  Co.  v.  Holt, 
30  Tex.  Civ.  335,  70  S.  W.  594,  applying  rule  where  city  ordinance 
requiring  motormen  to  stop  cars  and  ring  gong  five  feet  from  inter- 
section with  railroad  track  is  attacked  as  unreasonable;  People  v. 
Detroit  United  By.,  134  Mich.  693,  104  Am.  St.  Bep.  626,  97  N.  W. 
40,  63  L.  B.  A.  746,  where  reasonableness  and  validity  of  ordinance 
requiring  street  railway  to  equip  cars  with  air  or  electric  brakes 
depended  upon  facts  deduced  from  evidence,  judgment  sustaining 
validity  not  reversed  in  absence  of  special  findings  of  fact  which 
show  it  unreasonable.  See  notes,  87  Am.  St.  Bep.  679,  681;  10  L. 
B.  A.  853. 

87  Tez.  339-346,  27  8.  W.  60,  28  8.  W.  517,  TEXAS  ETC.  BY.  ▼. 
ECHOLS. 

Whether  Evidence  Shows  Duty  by  Master  to  Regnlate  His  Business 
by  rules  is  question  of  law;  when  issue  is  submitted  to  jury,  reason- 
ableness of  regulations  must  be  decided  by  them. 

Approved  in  Gulf  etc.  By.  v.  Finley,  11  Tex.  Civ.  69,  32  S.  W.  52, 
Cumpston  v.  Texas  etc.  By.  (Tex.  Civ.),  33  S.  W.  741,  both  holding 
question  of  negligence  in  failing  to  provide  rules  is  for  jury;  Southern 
Pacific  Co.  V.  Wellington  (Tex.  Civ.),  36  S.  W.  1116,  holding  sufficiency 
of  rules  is  for  jury;  Wagner  v.  City  of  Portland,  40  Or.  405,  67  Pac. 
305,  holding,  in  action  by  workinginan  against  city  for  injuries  caused 
by  its  negligence,  question  whether  defendant  was  negligent  in  omit- 
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ting  to  adopt  suitable  rules  is  for  court.    See  note,  4S  L.  B.  A.  316, 
363. 

In  Businen  Involving  Neither  Exercise  of  Peculiar  Skill  nor  use  of 
dangerous  machinery,  which  does  not  in  itself  involve  extra  hazard 
to  servant,  an  employer  is  not  bound  to  make  and  enforce  extra  rules 
for  performance  of  work. 

Approved  in  Sanner  v.  Atchison  etc.  By.,  17  Tex.  Civ.  339,  43  S. 
W.  534,  holding  rulee  regulating  railroad  yards  unnecessary;  So.  Pac. 
Co.  V.  Wellington,  27  Tex.  Civ.  313,  65  8.  W.  221,  denying  recovery 
where  act  of  fellow-servant  and  contributory  negligence  caused  in- 
jury; Hill  V.  Boston  etc.  B.  B.  Co.,  72  N.  H.  520,  57  Atl.  925,  holding 
where  plaintiff  injured  by  car  pushed  upon  track  on  which  he  was 
working,  evidence  being  insufficient  to  warrant  finding  that  railroad 
failed  to  enforce  existing  rules,  burden  on  plaintiff  to  prove  want  of 
further  suitable  regulations.    See  note,  43  L.  B.  A.  307,  309,  311,  319. 

Where  Court  of  Civil  Appeals,  Ignoring  Issue  upon  Which  Plaintiff 
recovered  at  trial,  sustains  judgment  upon  another  ground,  it  finds 
against  plaintiff  on  ignored  issue,  and  its  finding  thereon  is  binding 
npon  appeal  to  supreme  court. 

Approved  in  Hunter  v.  Eastham,  95  Tex.  654,  69  S.  W.  68,  holding 
finding  by  court  of  civil  appeals  that  consideration  recited  in  deed 
had  not  been  paid  to  grantor  is  binding  on  supreme  court;  Mutual 
etc.  Ins.  Co.  v.  Hayward,  88  Tex.  323,  31  S.  W.  509,  holding  judg- 
ment that  verdict  was  contrary  to  evidence  is  conclusive. 

Miscellaneous.— Texas  etc.  B.  B.  v.  Echols,  17  Tex.  Civ.  678,  41  8. 
W.  489,  on  subsequent  appeal. 

87  Tez.  347-348,  28  S.  W.  618,  PITT  V.  ELSLEB. 

Married  Woman  Who  Voluntarily  Pays  Money  or  other  personal 
property  upon  contract  made  by  her,  or  in  any  way  that  would  bind 
man,  cannot  recover  it  back  simply  because  she  is  married  woman. 

Approved  in  Pitt  v.  Elser,  7  Tex.  Civ.  53,  denying  rehearing;  Scott 
V.  Slaughter,  35  Tex.  Civ.  527,  80  S.  W.  645,  holding  money  volun- 
tarily paid  under  mutual  mistake  of  law  as  to  validity  of  consolidated 
lease  cannot  be  recovered;  Johnson  v.  Blum,  28  Tex.  Civ.  14,  66  S. 
W.  463,  holding  husband  liable  on  warranty  though  conveyance  by 
himself  and  wife  void;  Martin  v.  McAllister  (Tex.  Civ.),  61  S.  W. 
523,  arguendo,  holding  husband's  payment  of  community  debts  with 
personal  funds  gave  no  right  to  unexempted  property. 

In  This  State,  Bight  of  Married  Woman  to  Acquire  and  Hold  prop- 
erty, real  and  personal,  is  as  absolute  as  that  of  her  husband. 

Approved  in  Barnett  v.  Murray  (Tex.  Civ.),  54  S.  W.  786,  Lee  v. 
Green,  24  Tex.  Civ.  113,  58  S.  W.  848,  2  Tex.  Ct.  Bep.  27,  and  Ander- 
son v.  Neighbors,  94  Tex.  488,  489,  25  Tex.  Civ.  505,  61  S.  W.  146,  all 
sustaining  purchase  of  school  lands  by  married  woman;  Bledsoe  v. 
Fitts,  47  Tex.  Civ.  581,  105  S.  W.  1143,  holding  husband's  consent 
necessary  to  wife's  disposition  of  her  separate  estate  by  gift  causa 
mortis;  Hugo  v.  Hirsch  (Tex.  Civ.),  63  S.  W.  164,  sustaining  sale  of 
goods  to  married  woman  made  to  procure  payment  of  debt  due  her. 

'Married  Woman  may  or  may  noty  as  She  Elects,  proceed  with  a  con- 
tract, but  person  contracting  with  her  cannot  refuse  to  carry  out 
agreement. 

Approved  in  J.  B.  Watkins  Land  Mtg.  Co.  v.  Campbell  (Tex.  Civ.), 
81  S.  W.  561,  applying  rule  in  action  for  breach  of  contract  for  sale 
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of  land,  where  agents  of  defendants  agreed  with  plaintiff,  married 
woman,  to  sell  her  certain  property. 

Miscellaneous.— Terhune  v.  First  Nat.  Bank,  24  Tex.  Civ.  244,  60 
S.  W.  353,  holding  in  executory  sale  vendor  may  rescind  for  default 
on  purchase  payment. 

87  Tex.  348-S59,  28  8.  W.  620,  aUIiF  ETO.  BY.  v.  SMITH. 

Bights  and  Duties  of  Bailroad  Companies  and  Persons  Walking 
upon  track  are  mutual,  it  being  duty  of  each  to  exercise  that  degree 
of  care  that  man  of  ordinary  prudence  would  use  under  same  circum- 
stances. 

Approved  in  International  etc.  Co^  v.  Franstro  (Tex.  Civ.),  80  S. 
W.  1199,  and  Gulf  etc.  Ry.  v.  Younger,  10  Tex.  Civ.  146,  29  S.  W. 
950,  both  reafSrming  rule;  Citizens'  Telephone  Co.  v.  Thomas,  45  Tex. 
Civ.  24,  99  S.  W.  882,  where  deceased  was  killed  by  shock  from  fallen 
telephone  wire  left  in  dangerous  condition  twenty-four  hours,  it  was 
for  jury  to  determine  whether  ordinary  care  was  used;  Texas  Mid- 
land R.  R.  Co.  V.  Byrd,  41  Tex.  Civ.  170,  90  S.  W.  187,  holding  rail- 
road liable  for  not  giving  warning  where  plaintiff,  walking  on  trestle 
used  by  public,  seeing  approaching  train,  jumped  therefrom,  sus- 
taining injuries;  Galveston  etc.  R.  Co.  v.  Levy,  35  Tex.  Civ.  114, 
79  S.  W.  883,  upholding  charge  where  deceased,  in  discharge  of  hi^ 
duty,  while  attempting  to  pass  between  standing  cars,  was  caught 
and  killed  by  cars  being  pushed  together,  that  defendant  would  be 
liable  for  damages  if  jury  believe  employees  failed  to  have  lookout; 
McGrew  v.  St.  Louis  etc.  Ry,  Co.,  32  Tex.  Civ.  268,  74  S.  W.  818, 
applying  rule  in  action  for  injuries  sustained  by  being  thrown  from 
buggy  by  horse  becoming  frightened  at  train  while  near  crossing; 
Law  V.  Missouri  etc.  Ry.  Co.,  29  Tex.  Civ.  139,  67  S.  W.  1028,  court 
erred  in  sustaining  demurrer  to  petition  alleging  plaintiff  injured 
while  walking  on  track  used  by  public,  stating  circumstances  suffi- 
cient to  make  question  of  contributory  negligence  one  of  fact  and 
also  alleging  discovery  of  his  peril  and  failure  to  attempt  to  avoid 
injury;  Dallas  Consol.  Electric  St.  Ry.  Co.  v.  Broadhurst,  28  Tex. 
Civ.  635,  68  S.  W.  318,  upholding  charge  that  defendant  railway  owed 
its  passengers  duty  of  exercising  great  care  and  caution  to  keep 
machinery  of  its  cars  in  reasonably  safe  condition;  St.  Louis  Ry.  Co. 
V.  Corrigan  (Tex.  Civ.),  81  S.  W.  555,  charge  that  it  is  duty  of  rail- 
road to  furnish  to  employees  cars  and  attachments  reasonably  safe 
for  purposes  for  which  they  are  used  is  erroneous  as  putting  duty  too 
strong;  Ollis  v.  Houston  etc.  Ry.  Co.,  31  Tex.  Civ.  602,  73  S.  W.  31, 
where  children  permitted  to  play  about  switch-yard  and  cars  therein, 
it  was  duty  of  employees  in  movement  of  cars  to  use  ordinary  care 
to  discover  presence  of  child;  Reichert  v.  International  etc.  Ry.  Co. 
(Tex.  Civ.),  72  S.  W.  1033,  where  plaintiff  injured  by  timber  project- 
ing from  passing  train  while  walking  along  path  beside  track,  charge 
making  knowledge  on  part  of  defendant  of  use  of  path  by  public 
prerequisite  to  ascertain  whether  ordinary  care  was  used  to  discover 
presence  of  anyone  is  not  erroneous;  Fearons  v.  Kansas  City  Elev. 
Ry.  Co.,  180  Mo.  229,  79  S.  W.  400,  applying  rule  where  railway  tun- 
nel also  used  by  foot-travelers,  with  no  objection  except  sign,  and 
deceased  in  going  into  tunnel  was  asked  to  go  out,  and  in  trying  to 
do  so  fell  and  while  employee  was  helping  him  was  killed  by  car; 
Galveston  etc.  Ry.  v.  Garteiser,  9  Tex.  Civ.  464,  29  S.  W.  942,  hold- 
ing error  to  require  employee  on  hand-ear  to  use  highest  degree  of 
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-care;  San  Antonio  etc.  Ry.  v.  Mechler,  87  Tex.  632,  30  S.  W.  900, 
applying  rule  to  use  of  street-car  track;  International  etc.  Ry.  v. 
Sein,  11  Tex.  Civ.  389,  33  S.  W.  559,  holding  error  to  require  "great" 
care  toward  persons  at  railway  crossings;  Texas  etc.  Ry.  v.  Phillips 
(Tex.  Civ.),  37  S.  W.  622,  requiring  reasonable  care  to  discover  and 
avoid  injuring  persons  on  track;  Texas  etc.  Ry.  v.  Roberts,  14  Tex. 
Civ.  535,  37  S.  W.  871,  holding  train  need  not  be  stopped  until  peril 
of  person  on  track  appears;  Texas-Mexican  Ry.  v.  Baldez  (Tex.  Civ.), 
43  S.  W.  565,  holding  railway  not  liable  for  injury  to  child  playing 
under  cars;  Houston  etc.  R.  R.  v.  Sgalinski,  19  Tex.  Civ.  109,  46 
S.  W.  114,  holding  railway  required  to  use  ordinary  care  toward 
licensee;  International  etc.  R.  R.  v.  Dalwitz  (Tex.  Civ.),  48  S.  W. 
52S,  sustaining  charge  that  if  peril  discovered  and  ordinary  care 
would  prevent  accident,  railway  liable;  Honey  Grove  v.  Lamaster 
(Tex.  Civ.),  50  S.  W.  1054,  holding  error  to  require  degree  of  care 
proportionate  to  danger;  International  etc.  Ry.  v,  Sein,  89  Tex.  65, 
33  S.  W.  215,  arguendo. 

Ordinary  Care  Requires  Exercise  of  Very  Oreat  Degree  of  Vigilance 
under  some  circumstances,  degree  varying  in  proportion  to  necessities 
and  exigencies  of  occasion. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Brown,  46  Tex.  Civ.  11,  101 
S.  W.  465,  where  evidence  showed  plaintiff  knew  track  was  defec- 
tive, railroad  is  bound  to  greater  degree  of  diligence  in  exercise  of 
ordinary  care  in  operation  of  train  over  track  running  beside  foot- 
path than  is  pedestrian;  Texas  etc.  Ry.  v.  Watkins,  88  Tex.  25,  29 
8.  W.  234,  St.  Louis  etc.  Ry.  v.  Shifflet  (Tex.  Civ.),  56  S.  W.  699,  both 
holding  engineer  required  to  use  great  vigilance  where  roadbed  used 
by  pedestrians;  Galveston  etc.  Ry.  v.  Gormley,  91  Tex.  399,  66  Am. 
St.  Rep.  897,  43  S.  W.  879,  Louisiana  etc.  Ry.  v.  McDonald  (Tex. 
Civ.),  52  S.  W.  651,  both  holding  error  to  require  higher  degree  of 
care  where  life  or  limb  endangered;  Texas  M.  R.  R.  v.  Taylor  (Tex. 
Civ.),  44  S.  W.  893,  holding  error  to  require  of  master  care  which 
circumstances  demand;  Citizens'  Ry.  v.  Gifford,  19  Tex.  Civ.  632,  47 
S.  W.  1041,  requiring  electric  company  to  exercise  care  of  ordinary 
prudence  under  circumstances;  International  etc.  R.  R.  v.  Williams, 
20  Tex.  Civ.  590,  50  S.  W.  734,  arguendo,  holding  error  in  defining 
negligence  'and  ordinary  care  harmless  where  high  care  required; 
Meadows  v.  Truesdale  (Tex.  Civ.),  56  S.  W.  933,  holding  error  to 
charge  that  degree  of  care  in  using  fire  corresponds  to  danger;  Mis- 
souri etc.  Ry.  V.  Weatherford,  26  Tex.  Civ.  22,  62  S.  W.  102,  holding 
railway  liable  for  negligently  frightening  plaintiff's  horses;  Caruthers 
V.  Ross  (Tex.  Civ.),  63  S.  W.  912,  holding  error  to  require  of  broker 
greatest  care  an  ordinarily  prudent  person  would  exercise.  See  note, 
3  L.  R.  A.  (n.  8.)  96. 

While  Court  may  Properly  Charge  as  to  Degree  of  Care  incumbent 
upon  person  in  given  employment,  it  would  be  error  to  charge  as  to 
quantum  of  diligence  that  should  be  used  by  such  person  under  cer- 
Uin  state  of  facts. 

Approved  in  St.  Louis  etc.  Ry.  v.  Ferguson,  26  Tex.  Civ.  465,  64 
8.  W.  800,  3  Tex.  Ct.  Rep.  65,  holding  charge  on  care  considering 
railway  passenger's  peculiar  condition  unnecessary. 

Where  Reasons  Set  Up  in  Assignment  of  Error  are  not  Sound, 

court  will  nevertheless  consider  questions  of  law  properly  arising  un- 
der assignment. 
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Beaffirmed  in  Cleveland  v.  Butts,  13  Tex.  Civ.  274,  35  8.  W.  805. 

Wliether  or  not  Making  of  Flying-switcb  was  Negligence  on  part 
of  employees  of  railroad  is  question  of  fact  for  jury,  and  court  errs 
by  giving  instruction  making  question  dependent  upon  custom  and 
practice  of  other  railroads  in  forbidding  flying-switches. 

Approved  in  Weatherford  etc.  By.  v.  Duncan,  10  Tex.  Civ.  483,  31 
S.  W.  565,  holding  custom  of  other  roads  not  under  same  conditions 
unimportant;  Weatherford  etc.  By.  v.  Duncan,  88  Tex.  614,  32  S.  W. 
879,  sustaining  exclusion  of  evidence  regarding  custom  of  other  rail- 
roads. 

87  Tez.  859-S68,  28  &  W.  940,  BOtJLDIN  ▼.  MIUaEB. 

Where  Unlimited  Power  of  Alienation  la  NecesBarlly  Incident  to 
estate  in  fee,  words  of  limitation  in  deed,  where  there  is  no  person 
who  can  enforce  it,  are  ineffectual  in  law. 

Approved  in  Sprinkle  v.  Leslie,  36  Tex.  Civ.  357,  81  S.  W.  1018, 
will,  devising  to  wife  certain  real  estate  for  life,  restraining  her  from 
selling  or  mortgaging  during  her  life,  is  repugnant  to  right  conferred 
by  life  estate,  and  is  invalid. 

Clause  in  Deed  That  Property  Conveyed  in  Fee  Simple  should  re- 
main unsold  until  youngest  grantee  attain  age  of  twenty-one  does 
not  impose  condition,  breach  of  which  defeats  grantee's  estate. 

See  note,  3  L.  B.  A.  (n.  s.)  677. 

Probate  Court  Having  General  Jurisdiction  Over  Ooardlanslilp  mat- 
ters, its  proceedings  cannot  be  attacked  collaterally. 

Approved  in  Moore  v.  Hansom,  101  Tex.  301,  106  S.  W.  878,  where 
record  of  proceedings  on  order  requiring  guardian  to  execute  new 
bond,  discharging  sureties  in  existing  bond,  shows  judge  may  have 
considered  existing  bond  defective,  presumed  that  facts  existed  to 
sustain  order  as  against  collateral  attack;  Hines  v.  Givens,  29  Tex. 
Civ.  519,  68  S.  W.  296,  holding  probate  court's  order  approving  new 
bond,  which  released  old  bond  sued  on,  not  collaterally  attackable; 
Hagerman  v.  Meeks,  13  N.  M.  575,  86  Pac.  803,  probate  court's  order 
authorizing  special  guardian  to  sell  minor's  interest  in  land  cannot 
be  attacked  in  action  to  recover  possession  of  land  so  sold. 

87  Tez.  368-372,  28  S.  W.  944,  OLSEN  v.  HOMESTEAD  LAND.  OO. 

Corporation  may  Release  Portions  of  Its  Land  for  division  among 
shareholders. 

Approved  in  Green  v.  Bissell,  79  Conn.  552,  118  Am.  St.  Bep.  156, 
65  Atl.  1657,  8  L.  B.  A.  (n.  s.)  1011,  where  corporation  received  shares 
of  own  stock  in  payment  of  debt,  and  distributed  them  to  stock- 
holders pro  rata,  it  is  in  cash  dividend,  and  trustee  of  estate  should 
treat  it  as  income. 

87  Tex.  372-374,  28  S.  W.  936,  HUDDLESTON  v.  KEMPNEB. 

Appeal  by  Administrator  to  District  Court  from  Order  of  county 
court  denying  him  his  statutory  commissions  concerns  his  official  acts, 
and  may  be  made  without  bond. 

Approved  in  Erwin  v.  Erwin  (Tex.  Civ.),  61  S.  W.  160,  allowing 
appeal  of  executrix  without  bond,  though  estate  is  interested. 

Under  Article  2190,  Bevised  Statutes,  Administrator  has  actual 
right  to  five  per  cent  commission  on  moneys  handled,  and  where 
he  makes  foreclosure  sale  at  which  judgment  creditor,  purohas- 
ivfr  for  less  than  judgment,  pays  in  no  money,  but  credits  on  judg- 
h..Uc,  iLcIn.inistiator's  right  to  commission  is  absolute. 
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Approved  in  Randolph  v.  Farmers*  etc.  Trust  Co.,  91  Tex.  615,  41 
S.  W.  74,  holding  fee  on  foreclosure  sale  could  not  come  from  earn- 
ings of  receivership;  Wolf's  Estate  v.  Wolf,  36  Tex.  Civ.  169,  81 
S.  W.  91,  administrator  entitled  to  commission  where,  under  order 
of  court,  he  sold  lands  of  estate  to  pay  lien  notes,  suit  upon  which 
was  pending  at  time  of  death  of  testator,  although  they  were  never 
proved  or  allowed  by  him,  and  he  received  surrender  of  them  from 
purchaser  in  lieu  of  cash  on  his  bid;  Estate  of  Pease,  149  Cal.  172, 
85  Pac.  151,  where  mortgage  is  presented  as  valid  claim  against  estate, 
and  sale  is  made  to  third  party,  executor  is  entitled  to  commission  on 
entire  purchase  price.     See  note,  30  L.  R.  A.  139. 

87  Tex.  374^80,  28  S.  W.  1061»  SNYDER  v.  COMPTON. 

Act  of  July  14,  1879,  Entitled,  "An  Act  to  Provide  for  Sale  of  por- 
tion of  unappropriated  public  lands,  etc.,"  and  act  of  March  11,  1881, 
amendatory  of  former  act,  do  not  conflict  with  section  35,  article  3 
of  state  constitution,  directing  that  statute  shall  have  one  subject. 

Approved  in  G.  C.  &  8.  F.  Ry.  v.  Calvert,  11  Tex.  Civ.  301,  32  S. 
W.  248,  holding  purpose  of  act  sufficiently  expressed  in  title;  Doep- 
penschmidt  v.  International  etc.  R.  R.  Co.,  100  Tex.  534,  101  S.  W.  . 
1080,  holding  act  entitled,  "Act  to  prohibit  railroads'  from  permitting 
Johnson  grass  from  going  to  seed  upon  their  right  of  way  and  fixing 
penalty,"  sufficient  to  allow  recovery  for  damages  as  well  as  pen- 
alties by  land  owners  for  spreading  of  grass  on  their  premises;  Ex 
parte  Abrams,  56  Tex.  Cr.  468,  120  S.  W.  885,  upholding  act  granting 
special  charter  to  city  of  Texarkana,  creating  corporation  court  with 
jurisdiction  to  try  offenses  against  state  laws;  McCaleb  v.  Rector 
(Tex.  Civ.),  78  S.  W.  957,  General  Laws  of  1879,  page  48,  withdrew 
land  embraced  within  reservation  from  private  appropriation  by  colo- 
nist or  certificate  holder;  Childress  County  Land  etc.  Co.  v.  Baker,  23 
Tex.  Civ.  453,  56  S.  W.  758,  upholding  act  of  1866,  attaching  certain 
coonties  to  named  counties  for  judicial  and  other  purposes.  See  note, 
64  Am.  St.  Rep.  106. 

By  Section  36  of  Article  3  of  Constitution  It  was  not  Intended  to 
prohibit  passage  of  law  declaring  fully  its  provisions  without  refer- 
ence to  any  other  act,  although  its  effect  should  be  to  enlarge  or  re- 
strict operation  of  other  statutes. 

Reaffirmed  in  Clark  v.  Finley,  93  Tex.  177,  54  S.  W.  344.  Approved 
in  City  of  Oak  Cliff  v.  State,  97  Tex.  389,  79  S.  W.  3,  upholding  act 
amending  section  2  of  city  charter  of  Oak  Cliff,  defining  its  bound- 
aries, by  adding  section  2a,  describing  boundaries  of  suburb  added, 
although  it  did  not  re-enact  section  2. 

Distinguished  in  Henderson  v.  City  of  Galveston,  102  TeX  169,.  114 
S.  W.  Ill,  holding  void  statute  amending  section  34  of  act  entitled, 
"Act  to  amend  act  to  incorporate  Galveston." 

Miscellaneous. — Snyder  v.  Compton  (Tex.  Civ.),  29  S.  W.  73,  refer- 
ring to  opinion  on  appeal  on  certified  question. 

87  Tez.  380-385,  28  S.  W.  935,  HUME  v.  WARE. 

Transfer  of  Land  Certificate  After  Issuance  of  Patent  Thereon  con- 
veys equitable  title  to  land  if  grantor  had  title. 

Approved  in  Hume  v.  Ware  (Tex.  Civ.),  29  S.  W.  71,  following  rule; 
Alford  Bros.  v.  Williams,  41  Tex.  Civ.  442,  91  S.  W.  639,  holding,  in 
action  to  recover  for  breach  of  contract  for  sale  of  timber  upon 
tract  of  land  alleged  to  be  separate  property  of  wife,  that  tranbfer 
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in  writing  of  land  certificate  after  location  is  in  equity  conveyance  of 
land;  Culmell  v.  Burroum,  13  Tex.  Civ.  461,  35  S.  W.  943,  holding 
patent  granted  after  transfer  vested  legal  title  in  transferrer. 

Subsequent  Purchaser,  In  Order  to  be  Entitled  to  Protection,  must 
not  only  pay  valuable  consideration  without  notice,  but  he  must  be 
purchaser  in  good  faith.  Gross  inadequacy  of  consideration,  while 
not  conclusive,  may  go  to  jury  on  question  of  good  faith. 

Approved  in  State  Nat.  Bank  v.  Waxahachie  Nat.  Bank  (Tex.  Civ.), 
30  S.  W.  367,  attorney  who  had  represented  certain  lien  claimants, 
buying  at  adverse  execution  sale,  is  chargeable  with  notice. 

87  Tex.  385-387,  28  S.  W.  1055,  POWERS  v.  SCHMIDT. 

Judgment  of  Court  of  Civil  Appeals  In  Trespass  to  Try  Title, 
brought  against  two  or  more  defendants,  settles  case  only  in  so  far 
as  rights  of  each  party  in  subject  matter  are  determined. 

Approved  in  Stipe  v.  Shirley,  33  Tex.  Civ.  224,  76  S.  W.  308,  where 
judgment  was  in  favor  of  all  defendants  against  all  plaintiffs,  and 
one  of  plaintiffs  appealed  and  judgment  was  reversed  as  to  him,  man- 
date reciting  judgment  as  to  nonappealing  plaintiffs  is  undisturbed; 
judgment  was  res  ad  judicata  as  them;  Powell  v.  Texas  etc.  B.  B., 
89  Tex.  665,  36  S.  W.  73,  holding  judgment  on  one  of  two  branches 
of  case  does  not  settle  case. 

87  Tex.  387-396,  28  S.  W.  929,  HUDSON  V.  WILLIS. 

Exclusion  of  Admissible  ETidcnce  is  not  Beyersible  Error  where 
harmless. 

Approved  in  Trinity  Co.  Lumber  Co.  v.  Denham,  88  Tex.  207,  30 
S.  W.  857,  holding  harmful  exclusion  of  evidence  reversible. 

87  Tex.  396-401,  28  S.  W.  1063,  MATHONICAK  y.  SCOTT. 

Wben  One,  for  Valuable  Consideration,  Agrees  With  Another  to  pay 
debt  of  that  other  to  third  person,  such  agreement  inures  to  benefit 
of  such  third  person,  who  may  sue  thereon. 

Approved  in  Fontaine  v.  Nuse,  38  Tex.  Civ.  362,  85  S.  W.  854,  holder 
of  deed  of  trust  upon  homestead,  given  as  security  for  note,  may, 
where  homestead  is  sold  and  purchaser  agrees  to  assume  payment  of 
notes,  reserving  amount  due  out  of  purchase  money,  upon  notes  be- 
coming due,  enforce  his  lien. 

Distinguished  in  Fant  v.  Wright  (Tex.  Civ.),  61  S.  W.  517,  holding 
assumption  of  debt  binding  where  funds  of  vendor  available  in  pay- 
ment.    See  note,  71  Am.  St.  Bep.  186. 

Where  Agent  of  Money  Lenders,  Having  Agreed  upon  valuable  con- 
sideration to  pay  letter's  debt  to  third  person,  fails  so  to  do,  such 
third  person,  suing  agent,  may  join  his  principals  as  defendants^  and 
sue  in  any  county  in  which  either  of  defendants  resided. 

Approved  in  Harris  v.  Cain,  41  Tex.  Civ.  144,  91  S.  W.  869,  plain- 
tiff in  suit  upon  notes  and  to  foreclose  vendor's  lien  may  join  as  co- 
defendant  party  from  whom  notes  were  bought,  and  pray  in  alter- 
native that  in  event  lien  fails,  that  plaintiff  have  judgment  against 
codefendant  who  represented  lien  as  valid;  Skipwith  v.  Hurt,  94  Tex. 
332,  60  S.  W.  425,  1  Tex.  Ct.  Bep.  420,  holding  sureties  on  defaulting 
treasurer's  bond  may  join  bank  of  deposit  as  defendant  and  be  sub- 
rogated to  county's  rights. 

Distinguished  in  Groos  v.  Brewster  (Tex.  Civ.),  55  S.  W.  591,  hold- 
ing bank  exceeding  authority  cannot  be  held  as  defendant. 
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Miscellaneous. — ^Mathonican  v.  Brewster  (Tex.  Civ.),  29  S.  W.  915, 
Teferring  to  opinion  of  supreme  court  on  certified  questions. 

87  Tex.  401-403,  28  S.  W.  939,  STEELE  V.  GOODBIOH. 

Mandamus  will  not  Lie  Wliere  Party  baa  Bemedy  by  appeal. 

Approved  in  dissenting  opinion  in  Schintz  v.  Morris,  13  Tex.  Civ. 
602,  30  S.  W.  294,  majority  holding  civil  appeals  may  issue  man- 
damus requiring  new  trial  wrongfully  refused. 

87  Tez.  403-415,  28  S.  W.  274,  942,  WETZEL  v.  SIMON. 

Affidavit  PreUmlnary  to  Trial  of  Eight  of  Property  need  only  indi- 
cate that  claim  is  made  in  good  faith;  claimant  is  not,  by  statement 
therein  of  source  of  his  title,  precluded  from  asserting  different  source 
in  his  answer  to  tender  of  issues. 

Approved  in  Hargadine  etc.  Dry  Goods  Co.  v.  First  Nat.  Bank,  14 
Tex.  Civ.  418,  37  S.  W.  623,  following  rule;  Harry  v.  City  Nat.  Bank, 
10  Tex.  Civ.  53,  30  S.  W.  93,  holding,  after  order  directing  issues,  judg- 
ment by  default  is  invalid  without  plaintiff's  tender  of  issues. 

Debts  Incurred  In  Carrying  on  Business  by  Husband  In  Name  of 
wife  are  community  debts  for  which  husband  is  liable. 

Approved  in  Neighbors  v.  Anderson,  94  Tex.  490,  62  8.  W.  417,  2 
Tex.  Ct.  Bep.  379,  holding  purchase  of  land  in  either  name  creates 
community  debt. 

Where  Husband  Carrying  on  Business  In  Name  of  Wife  directs 
latter  to  sign  conveyance  for  benefit  of  creditors  of  firm^  described 
as  her  creditors,  title  passes  equally  as  if  conveyance  were  executed 
directly  by  husband. 

Approved  in  Bichburg  v.  Sherwood,  101  Tex.  13,  102  S.  W.  906, 
where  married  woman  purchased  goods  to  place  her  sons  in  business 
and  gave  her  notes  therefor  without  husband's  knowledge,  husband 
is  not  liable  on  debt  or  notes;  Hayden  Saddlery  etc.  Co.  v.  Bamsay, 
14  Tex.  Civ.  190,  36  S.  W.  597,  sustaining  assignment  of  community 
property  though  debts  described  as  wife's. 

Under  Article  65a,  Sayles'  Civil  Statutes,  Whenever  Debtor  either 
insolvent  or  contemplating  insolvency,  makes  assignment  of  any  part 
of  his  property  for  benefit  of  any  of  his  creditors,  it  operates  upon 
all  his  property  for  payment  of  all  his  debts. 

Approved  in  Burnham  v.  Logan,  88  Tex.  8,  29  S.  W.  1070,  holding 
instrument  for  sale,  payment  and  distribution  was  valid  assignment; 
Kerr  v.  Galloway,  94  Tex.  646,  64  S.  W.  860,  arguendo,  holding  pro- 
vision in  trust  deed  for  sale  in  county  other  than  statutory  does  not 
bind;  Adams  v.  Bateman  (Tex.  Civ.),  29  S.  W.  1125,  arguendo. 

87  Tex.  415--422,  28  S.  W.  937,  ECKFOED  y.  BEBBY. 

When  Form  of  Instrument  on  Its  Face  Evidences  Absolute  convey- 
ance or  conditional  sale,  or  when  from  its  face  it  does  not  clearly 
appear  that  real  purpose  of  its  execution  was  to  secure  payment  of 
debt,  parol  evidence  is  admissible  to  show  real  purpose  of  transaction. 

Reaffirmed  in  Adams  v.  Bateman  (Tex.  Civ.),  29  S.  W.  1125.  Ap- 
proved in  Borden  v.  Fletcher's  Estate,  131  Mich.  233,  91  N.  W.  149, 
in  action  against  surety  on  note,  bearing  his  indorsement  written 
after  maturity,  consenting  to  extension  that  might  be  given  maker, 
evidence  that  surety  in  refusing  to  renew  indorsement  stated  it  was 
just  as  good  as  if  he  had  signed  it  again,  is  admissible.  See  note,  94 
Ain.  St.  Bep.  241. 

4  Tex.  Notes— 37 
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Distinguished  in  Byars  v.  Byars,  11  Tex.  Civ.  567,  32  S.  W.  926, 
holding  parol  evidence  inadmissible  to  show  absolute  deed  had  con- 
dition subsequent  attached. 

Wlien  from  Face  of  Instnunent  It  Appears  to  have  Been  Given  to 
secure  payment  of  debt,  court  of  equity  holds  it  mere  security  without 
parol  evidence,  and  enforces  equity  of  redemption. 

Approved  in  Morris  v.  Housley  (Tex.  Civ.),  34  8.  W.  659,  holding 
after  mortgagor  conveyed  property,  purchaser  on  foreclosure  for  mort- 
gagor became  mortgagee;  Armstrong  v.  Burkitt  (Tex.  Civ.),  34  S.  W. 
760,  holding  subscribers'  contract  intended  as  security  was  mortgage; 
Jefferies  v.  Hartel  (Tex.  Civ.),  51  S.  W.  655,  holding  instrument  in 
form  of  mortgage  was  mortgage  and  not  conditional  deed. 

87  Tex.  423-428,  28  S.  W.  945,  WESTEBN  X7KI0N  TEL.  CO.  v. 
O'KEEFE. 

Notice  of  Appeal  is  Necessary  to  Jurisdiction  of  Appellate  Court 
in  all  cases  and  cannot  be  waived. 

Reaffirmed  in  San  Antonio  etc.  By.  v.  McDonald  (Tex.  Civ.),  31 
S.  W.  72. 

Where,  In  Case  Where  No  Notice  of  Appeal  Appeared  in  transcript, 
court  of  civil  appeals,  of  its  own  motion,  dismissed  for  want  of  juris- 
diction, it  should  grant  appellant's  motion  to  reinstate  when  accom- 
panied by  proper  showing  that  notice  was  in  fact  given,  and  give  time 
to  perfect  record. 

Approved  in  San  Antonio  etc.  By.  v.  McDonald  (Tex.  Civ.),  31  S. 
W.  72,  following  rule;  Wallace  v.  Reed,  102  Tex.  317,  116  S.  W.  36, 
motion  in  court  of  appeals  to  perfect  record  is  in  time  if  filed  before 
submission  of  case;  Smith  v.  Buffalo  Oil  Co.,  99  Tex.  79,  87  S.  W.  660, 
where  it  does  not  appear  that  affidavit  of  inability  to  pay  costs  of 
appeal  and  proof  thereof  was  'made  in  open  court,  evidence  in  appel- 
late court  is  admissible  to  show  it  was  so  taken;  Wichita  etc.  By.  Co. 
V.  Peery,  88  Tex.  379,  382,  31  8.  W.  620,  621,  where  transcript  on 
appeal  failed  to  show  notice  of  appeal  and  motion  in  trial  court  to 
amend  minutes  so  as  to  show  notice  was  denied,  appellate  court  has 
no  jurisdiction;  Wichita  etc.  By.  v.  Peery,  87  Tex.  698,  30  S.  W.  435, 
holding  civil  appeals  should  set  aside  dismissal  and  give  reasonable 
time  to  amend  minutes;  Gulf  etc.  By.  v.  Cannon,  88  Tex.  313,  31  S. 
W.  499,  where  appeal  dismissed,  granting  rehearing  and  certiorari  to 
show  statement  of  facts  approved;  St.  Louis  etc.  By.  v.  Wills  (Tex. 
Civ.),  30  Tex.  249,  incorporating  judgment  in  record  after  submission 
of  appeal;  Clark  v.  Burke  (Tex.  Civ.),  35  8.  W.  28,  holding,  where 
transcript  defective,  record  must  be  perfected  and  transcript  cor- 
rected by  certiorari;  Gilbough  v.  Stahl  Bldg.  Co.,  91  Tex.  624,  45  8. 
W.  386,  refusing  to  set  aside  judgment  to  entertain  motion  to  dismiss 
appeal  where,  on  motion  before  judgment  certiorari  could  perfect  rec- 
ord; Western  etc.  Tel.  Co.  v.  Gibson  (Tex.  Civ.),  52  8.  W.  631,  refusing 
motion  for  certiorari  to  trial  court  clerk,  where  affidavit  showing  de- 
fective record  not  offered;  Gulf  etc.  By.  Co.  v.  Eastham  (Tex.  Civ,), 
54  8.  W.  649,  holding,  on  appeal  from  default  judgment,  record  must 
be  perfected  by  certiorari. 

Distinguished  in  Nasworthy  v.  Draper,  9  Tex.  Civ.  651,  29  8.  W. 
557,  refusing  certiorari  to  perfect  record  after  submission  and  re- 
versal; dissenting  opinion  in  Matthews  v.  Boydstun  (Tex.  Civ.),  31 
8.  W.  821,  majority  disregarding  statement  of  facts  filed  after  ad- 
journment without  permissive  order. 
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MiBcellaneous. — Western  Union  Tel.  Co.  v.  O'Keefe  (Tex.  Civ.),  29 
8.  W.  1137y  referring  to  opinion  of  supreme  court  on  former  appeaL 

87  Tez.  429-430,  30  S.  W.  102,  MISSOUBI  ETC.  B7.  v.  HOWELL. 

Assignment  of  Error  That  "Conrt  Erred  In  Overruling  defendant's 
application  for  eontinuance"  is  sufficiently  specific. 

Approved  in  Scott  v.  Farmers'  etc.  Nat.  Bank  (Tex.  Civ.),  66  8.  W. 
492,  holding  assignment  to  overruling  of  motions  too  general. 

87  Tex.  432-436,  29  S.  W.  231,  SAN  ANTONIO  ETC.  BT.  v.  COELET. 

In  Determining  Whether  Technical  Error  In  Framing  of  Charge  has 
worked  any  injury,  appellate  court  will  look  to  the  whole  charge  as 
well  as  the  evidence  and  the  verdict. 

Followed  in  Texas  etc.  By.  v.  Neill  (Tex.  Civ.),  30  S.  W.  369. 

In  Action  for  Personal  Injuries  It  is  Error  to  Charge  That  Jury 
may  assess  damages  for  "mental  agony,  peril,  and  fright,"  yet  where 
upon  all  of  evidence  verdict  is  moderate,  and  it  is  apparent  that 
jury  did  not  give  double  damages  for  "mental  anguish/'  error  in 
charge  is  harmless. 

Approved  in  Denison  etc.  By.  Co.  v.  Bandell,  29  Tex.  Civ.  461,  69 
S.  W.  1014,  applying  rule  in  action  for  damages  for  assault  where 
charge  authorized  recovery  for  physical  and  mental  suffering  and  also 
humiliation  suffered;  Missouri  etc.  By.  Co.  v.  Storey  (Tex.  Civ.),  75 
S.  W.  847,  charge,  in  action  for  delay  in  shipment  of  cattle,  that 
measure  of'  damage  is  difference  betw-een  market  price  at  time  of 
delivery  and  when  they  should  have  been  delivered,  and  in  addition 
market  value  by  reason  of  loss  of  weight,  is  not  reversible  error,  where 
verdict  did  not  allow  double  damages;  Fort  Worth  etc.  By.  v.  Fergu- 
son, 9  Tex:  Civ.  617,  see  29  S.  W.  64,  sustaining  instruction  of  dam- 
ages for  both  physical  injury  and  mental  suffering;  Gulf  etc.  By.  v. 
Perry  (Tex.  Civ.),  30  S.  W.  710,  sustaining  similar  charge. 

87  Tex.  437-140,  29  S.  W.  466,  TEXAS  ETC.  BT.  y.  LEVINE. 

When  Fire  is  Set  Out  by  Sparks  from  Bailroad  Engine,  law  pre- 
sumes negligence,  and  this  presumption  is  only  rebuttable  by  proof 
by  railroad  company  that  its  engine  was  provided  with  best  spark- 
arrester,  and  properly  operated. 

Approved  in  Scott  v,  Texas  etc.  By.,  93  Tex.  628,  57  S.  W.  801,  hold- 
ing erroneous  charge  that  escape  of  sparks  must  result  from  negli- 
gence in  appliances;  San  Antonio  &  A.  P.  By.  v.  Adams  (Tex.  Civ.), 
66  S.  W.  578,  holding  case  not  rebutted  by  proof  of  proper  appliances. 

Proof  Being  Made  of  Fire  Set  Out  by  ^parks  from  railroad  engine, 
question  as  to  rebuttal  of  presumption  of  negligence  thus  raised  is 
for  jury. 

Approved  in  Gulf  etc.  By.  Co.  v.  Blakeney-Stevens-Jackson  Co.,  48 
Tex.  Civ.  448,  106  S.  W.  1143,  where  plaintiff  proves  property  was 
destroyed  by  fire  from  sparks  from  engine,  and  defendant  proved 
proper  equipment  and  proper  operation,  burden  is  on  plaintiff  to  prove 
negligence;  Gulf  etc.  By.  v.  Johnson,  92  Tex.  693,  50  S.  W.  564,  hold- 
ing charge  on  the  presumption  and  its  rebuttal  not  on  weight  of 
evidence. 

Weight  of  Evidence  is  for  Jury  at  Trial,  for  court  of  civil  appeals 
on  appeal,  and  in  no  event  for  supreme  court. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Hayward,  88  Tex.  322,  31  S. 
W.  509^  holding  judgment  of  civil  appeals  holding  verdict  contrary 
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to  evidence  is  conclusive;  Bennett  v.  Missouri  etc.  By.,  11  Tex.  Civ. 
430,  32  S.  W.  837,  holding  question  whether  certain  facts  constitute 
negligence  is  for  jurj. 

87  Tex.  440-443,  29  S.  W.  467,  COLLIEB  v.  BETTEBTON. 

Although  Parties  to  Contract  have  Named  Spedfled  Sum  as  liqui- 
dated damages  for  its  breach,  courts  may  in  certain  cases  treat  pro- 
vision as  penalty  and  restrict  recovery  to  actual  damages  which  have 
accrued. 

Approved  in  Halflf  v.  O'Connor,  14  Tex.  Civ.  198,  37  S.  W.  242,  hold- 
ing stipulated  sum  not  approximating  actual  damages  as  basis  of  re- 
covery; Jennings  v.  Wilier  (Tex.  Civ.),  32  S.  W.  28,  construing  clause 
in  building  contract  to  be  a  penalty;  Wilcox  v.  Walker  (Tex.  Civ.), 
43  S.  W.  580,  holding  sum  not  approximating  damages  was  not  liqui- 
dated sum;  Copeland  v.  Holloman  (Tex.  Civ.),  51  S.  W.  258,  holding 
sum  approximating  damages  was  liquidated  sum;  Harris  Co.  v.  Don- 
aldson, 20  Tex.  Civ.  14,  48  S.  W.  794,  Tobler  v.  Austin,  22  Tex.  Civ. 
100,  53  S.  W.  707,  and  Ball  v.  Hines  (i'ex.  Civ.),  61  S.  W.  332,  all 
holding  sum  named  liquidated  damages  where  injury  from  nonper- 
formance uncertain;  Monroe  v.  South  (Tex.  Civ.),  64  S.  W.  1015,  hold- 
ing where  "penalty"  fixed,  liquidated  damages  not  intended. 

Althoagh  Contract  Name  Sum  as  "Liquidated  Damages*'  for  its 
breach,  courts  will  uQt  so  treat  it,  unless  it  bear  such  proportion  to 
actual  damages  that  it  may  reasonably  be  presumed  to  represent  fair 
estimation  by  parties  of  compensation  to  be  paid  for  prospective  loss. 

Approved  in  Mills  v.  Paul  (Tex.  Civ.),  30  S.  W.  560,  holding  liqui- 
dated damages  of  twenty-five  dollars  per  day  for  delay  in  building 
contract  not  a  penalty;  0*Connell  v.  Bugely,  48  Tex.  Civ.  465,  107  S. 
W.  156,  holding  stipulation  in  note  for  payment  of  attorney's  fees, 
if  note  is  placed  in  attorney's  hands,  is  contract  of  iiyiemnity  and  not 
liquidated  damages;  Neblett  v.  McGraw,  41  Tex.  Civ.  245,  91  S.  W. 
311,  where  contract  stipulated  that  if  building  not  completed  by  cer- 
tain day,  twenty  dollars  should  be  paid  each  day  until  completion, 
such  stipulation  is  liquidated  damages  and  not  as  penalty;  Santa  Fe 
etc.  Ry.  Co.  v.  Schutz,  37  Tex.  Civ.  23,  83  S.  W.  44,  holding  where  it 
was  agreed  that,  in  case  of  cessation  of  operation  of  railway  in  front 
of  premises  of  plaintiff  for  certain  time,  it  would  be  liable  for  amount 
paid  by  plaintiff  to  secure  line,  such  sum  was  liquidated  damages; 
Dobbs  V.  Turner  (Tex.  Civ.),  70  S.  W.  459,  where  defendant  con- 
tracted to  sell  property  to  plaintiff  and  each  made  out  check  for  fifty 
dollars  payable  to  the  other  as  forfeit  if  contract  was  not  complied 
with,  amount  so  stipulated  Xs  liquidated  damages.  See  note,  108  Am. 
St.  Rep.  55. 

87  Tex.  443-454,  29  S.  W.  380,  NICHOLS-STEUABT  v.  CBOSBT. 

Essential  Elements  of  Estoppel  by  Conduct  are:  False  representa- 
tion of  material  fact  with  knowledge  of  such  facts;  party  to  whom 
made  must  be  ignorant  of  truth;  representations  must  have  been  in- 
tended to  be  acted  upon,  and  actually  acted  upon. 

Approved  in  Walker  v.  Erwin,  47  Tex.  Civ.  643,  106  S.  W.  168, 
where  there  was  conflict  in  evidence  as  to  statements  made  by  plain- 
tiff disclaiming  interest  in  land  sued  for  to  defendant,  who  purchased 
from  plaintiff's  mother,  court  erred  in  directing  verdict  for  defend- 
ant; Lewis  V.  Brown,  39  Tex.  Civ.  142,  87  S.  W.  705,  where  agent 
represented  that  certain  land  was  part  of  larger  tract,  defendants 
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proposed  to  buy  from  third  party  and  it  in  fact  was.  owned  by  prin- 
cipal, principal  is  not  thereby  estopped  where  defendants  did  not 
rely  on  representations  and  did  not  change  their  position  for  worse; 
ScharflP  v.  Whitaker,  92  Tex.  218,  47  S.  W.  519,  holding  lienholder 
announcing  payment  and  inducing  senior  lienholder  to  accept  lien 
notes  becomes  party  to  lien;  Parrish  v.  Howes,  95  Tex.  192,  66  S.  W. 
212,  sustaining  submission  of  question  whether  plaintiffs  justified  in 
relying  on  statements. 

Distinguished  in  Waggoner  v.  Dodson,  96  Tex.  423,  73  S.  W.  519, 
where  evidence  shows  declaration  of  party  that  he  made  no  claim  to 
land  in  controversy,  he  is  not  estopped,  where  he  was  under  no  duty 
to  disclose  his  claim  and  was  not  questioned  about  it,  and  other  party 
was  not  misled. 

Purchaser  may  be  Protected  Against  Superior  Title  where  he  has 
paid  less  than  real  value,  but  where  price  is  grossly  inadequate,  he 
cannot  be  considered  either  bona  fide  purchaser  or  purchaser  for 
value,  in  contest  with  claimant  of  such  superior  title. 

Approved  in  Huff  v.  Maroney,  23  Tex.  Civ.  468,  56  S.  W.  755,  fol- 
lowing rule;  Eastham  v.  Hunter,  102  Tex.  147,  132  Am.  St.  Bep.  854, 
114  S.  W.  97,  23  L.  R.  A.  (n.  s.)  759,  holding  court  should  instruct, 
in  determining  whether  defendant  bought  land  or  mere  chance  of  title, 
to  consider  whether  amount  paid  was  reasonable  value  of  land  in 
order  to  fix  his  status  as  bona  fide  purchaser;  Parks  v.  Worthington, 
101  Tex.  509,  109  S.  W.  910,  holding  where  deed  recited  considera- 
tion of  fifty  dollars  for  land  worth  two  thousand  five  hundred  dollars, 
it  furnished  sufficient  evidence  of  mala  fides;  Carpenter  v.  Anderson, 
33  Tex.  Civ.  490,  77  S.  W.  294,  applying  rule  where  sheriff's  sale  was 
set  aside;  Green  v.  Robertson,  30  Tex.  Civ.  240,  70  S.  W.  347,  where 
land  worth  twelve  hundred  dollars  was  sold  for  fifty-two  dollars  under 
judgment  for  taxes  against  unknown  heirs  of  former  owner,  purchaser 
will  not  be  protected  as  innocent  purchaser  against  rights  of  true 
owner,  who  was  not  party  to  tax  foreclosure  suit;  Sanger  v.  Jesse 
French  Piano  etc.  Co.  (Tex.  Civ.),  75  S.  W.  40,  holding,  where  plaintiff 
sold  piano  to  M.  on  installment,  title  to  remain  in  him,  but  did  not 
J  record  sale,  and  M.  mortgaged  piano,  and  defendant  purchased  at  f ore- 

I  closure  sale,  mortgagee  and  defendant  having  no  notice  of  plaintiff's 

title,  defendant  innocent  purchaser,  price  paid  by  him  being  adequate ; 
i  State  Nat.  Bank  v.  Waxahachie  Nat.  Bank  (Tex.  Civ.),  30  S.  W.  367, 

f  attorney  who  has  fought  conflicting  liens  is  not  bona  fide  purchaser  at 

execution  sale;  Hanrick  v.  Gurley  (Tex.  Civ.),  48  S.  W.  1003,  deny- 
ing claim  of  purchaser  for  one  thousand  dollars  of  land  worth  five 
hundred  thousand  dollars. 

87  Tex.  469-467,  29  S.  W.  376,  GALVESTON  ETC.  ET.  V.  WORTHY. 

Instruction  in  Suit  for  Wrongful  KUling  that  in  case  of  verdict  for 
plaintiffs  "You  may  give  them  such  damages  as  you  may  think  pro- 
portioned to  injury  resulting  to  plaintiffs  from  death''  o^  deceased,  is 
erroneous  for  failure  to  indicate  that  damages,  should  cover  and  be 
limited  to  pecuniary  loss. 

Approved  in  Beeman  etc.  Co.  v.  Caradine  (Tex.  Civ.),  34  S.  W.  980, 
holding  error  not  to  restrict  assessment  to  damages  proximately  suf- 
fered; San  Antonio  etc.  By.  v.  Stolleis  (Tex.  Civ.),  49  S.  W.  681,  ap- 
proving a  somewhat  similar  charge. 

Distinguished  in  St.  Louis  etc.  Ry.  v.  Freedman,  18  Tex.  Civ.  559, 
46  8.  W.  104,  holding  rule  inapplicable  to  action  for  personal  injuries; 
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Missouri  etc.  By.  v.  Warren  (Tex.  Civ.),  39  S.  W.  654,  sustaining 
charge  which  pointedly  instructed  jury  to  consider  the  evidence;  Gulf 
etc.  By.  Co.  v.  Parmer,  102  Tex.  239,  115  S.  W.  261,  aK>lying  rule 
where  charge  failed  to  instruct  there  should  be  no  recovery  for  mental 
suffering  and  sorrow;  International  etc.  E.  E.  Co.  v.  McYey,  99  Tex. 
32,  87  S.  W.  329,  holding  in  action  for  death  of  husband,  instruc- 
tion on  measure  of  damages  directing  jury  to  exclude  allowance 
for  sorrow  suffered  is  misleading;  Merchants'  etc.  Oil  Co.  v.  Bums, 
96  Tex.  581,  74  8.  W.  762,  in  suit  to  recover  for  death,  charge  that 
plaintiff  could  only  recover  as  pecuniary  loss  such  sum  as  would  rep- 
resent present  worth  of  probable  amount  deceased  would  have  con- 
tributed  is  erroneous;  St.  Louis  etc.  By.  Co.  v.  Shiflet,  37  Tex.  Civ. 
545,  84  S.  W.  248,  upholding  charge  in  action  by  parent  for  death  of 
son  that  jury  should  assess  damages  at  such  sum  as  would  be  equal 
to  present  money  value,  if  paid  now,  of  son's  aid  had  he  lived;  Hous- 
ton etc.  E.  Co.  V.  Turner,  34  Tex.  Civ.  402,  78  8.  W.  715,  in  action 
by  wife  for  death  of  husband,  court  erred  in  charging  measure  of 
damages  would  be  such  amount  estimated,  if  paid  now,  as  plaintiff 
might  reasonably  have  received  from  his  earnings  had  he  lived. 

Where  Requested  Oharge  on  Assessment  of  Damages  for  wrongful 
death  was  refused,  and  court's  charge  without  explanation  or  limita- 
tion was  erroneous,  the  judgment  should  be  reversed  and  cause  re- 
manded. 

Followed  in  Martin-Brown  Co.  v.  Pool  (Tex.  Civ.),  40  8.  W.  822. 

Miscellaneous. — Galveston  etc.  By.  v.  Worthy  (Tex.  Civ.),  32  8. 
W.  558,  referring  historically  to  former  appeal. 

87  Tex.  467-470,  29  S.  W.  469,  ATCHISON  ETC.  BT.  v.  LOCHLIN. 

In  Absence  of  Statement  of  Facts,  rulings  of  trial  court  in  admit- 
ting and  excluding  evidence  will  not  be  revised,  unless  it  appear  from 
bill  of  exceptions  and  record  that  such  ruling  is  erroneous  and  caused 
injury  to  party  complaining. 

Approved  in  Yarzombeck  v.  Grier  (Tex.  Civ.),  32  8.  W.  237,  Brown 
V.  Vizcaya  (Tex.  Civ.),  55  8.  W.  191,  and  Continental  etc.  Assn.  v. 
Stillwell,  26  Tex.  Civ.  341,  63  8.  W.  952,  all  reaffirming  rule;  Gatlin 
v.  Street,  40  Tex.  Civ.  307,  90  8.  W.  319,  applying  rule  where  bill  of 
exceptions  was  insufficient  to  authorize  review  of  court's  action  in 
excluding  evidence  in  absence  of  statement  of  facts;  Blackburn  v. 
Blackburn,  16  Tex.  Civ.  566,  42  8.  W.  133,  holding  assignments  cannot 
work  reversal  where  statement  lacking  and  court's  action  not  injuri- 
ous; Bradford  v.  Knowles,  11  Tex.  Civ.  574,  33  8.  W.  150,  failure  to 
file  exceptions  to  delay  in  filing  conclusions  waives  objection. 

Where  Testimony,  Admission  of  Which  is  Complained  of  on  appeal, 
is  of  sort  that  under  some  state  of  case  and  for  some  purpose  is  prop- 
erly admissible,  it  will  be  presumed  to  have  been  correctly  admitted 
until  contrary  is  shown. 

Approved  in  Avocato  v.  Dell'ara  (Tex.  Civ.),  57  8.  W.  299,  holding 
error  to  admit  defendant's  deposition  taken  at  plaintiff's  instance  to 
contradict  defendant's  evidence. 

87  Tex.  470-472,  29  S.  W.  467,  TEBEEIJ.  v.  McCOWK. 

To  Sustain  Validity  of  Sale  by  Executor  authorized  to  sell  land  to 
pay  debts,  existence  of  debts  against  estate  must  be  proved. 

Approved  in  Prieto  v.  Leonard,  32  Tex.  Civ.  208,  74  8.  W.  42,  where 
terms  of  will  authorized  executor  to  manage  estate  and  sell  property, 
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proceeds  to  be  held  in  trust  for  daughter,  he  had  power  to  bind  estate 
by  giving  note  for  money  borrowed  to  pay  debts  of  estate. 

37  Tez.  472-475,  29  S.  W.  647,  QALLAOHEB  y.  KEUiEB. 

Upon  Issue  as  to  Intention  upon  Part  of  Purchaser  of  lAnd,  at  time 
of  purchase,  to  make  it  his  homestead,  and  continuation  of  such  in- 
tention, when  proof  is  sought  by  circumstantial  evidence,  fact  that 
he  built  house  upon  such  land  and  moved  into  it  after  sale  of  land 
under  execution  is  competent  and  admissible. 

Approved  in  Roberts  v.  Miller  (Tex.  Civ.),  30  S.  W.  382,  debtor 
may  testify  as  to  his  intentions  in  transferring  property  where  in- 
tent is  an  issue;  Qunn  v.  Wynne  (Tex.  Civ.),  43  S.  W.  294,  holding 
statement  of  intention  after  execution  is  admissible;  King  v.  Wright 
(Tex.  Civ.),  38  S.  W.  530,  holding  purchase  and  preparation  for  im- 
provement indicated  intention;  Foley  v.  Holtkamp  (Tex.  Civ.),  66  S. 
W.  893,  sustaining  homestead  claim  where  well  was  sunk  and  plans 
for  house  considered. 

«7  Tor.  476-485,  29  S.  W.  650,  MILLS  OOTTNTY  v.  BROWN  COXTNTY. 

Chapter  96,  Laws  of  Twenty-third  Legislature,  Page  124,  providing 
for  payment  by  new  counties  of  proportionate  share  of  indebtedness 
of  old  counties  out  of  which  created,  is  authorized  by  section  1,  article 
9  of  constitution. 

See  note,  64  Am.  St.  Bep.  88. 

87  Tez.  485-191,  29  S.  W.  647,  I«AMB  v.  JABffES. 

Public  Lands  are  not  Lawful  Subject  of  Private  Oontract,  and  at- 
tempted conveyance  thereof  by  one  private  person  to  another  passes 
no  interest  therein,  does  not  create  relation  of  vendor  and  vendee  or 
support  promise  to  pay  consideration. 

Approved  in  Bayner  Cattle  Co.  v.  Bedford,  91  Tex.  646,  44  S.  W. 
412,  reaifirming  rule;  Mahoney  v.  Tub'bs,  34  Tex.  Civ.  97,  77  S.  W. 
823,  holding  void  bond  for  title  to  vacant  public  land,  executed  by 
one  who  had  land  surveyed  with  intention  to  purchase  it  under  law 
requiring  actual  settlement;  Harris  v.  Sanders  (Tex.  Civ.),  45  S.  W. 
30,  arguendo,  holding  refusal  to  admit  unnecessary  third  party  proper; 
Bedford  v.  Rayner  Cattle  Co.,  13  Tex.  Civ.  623,  35  S.  W.  933,  arguendo. 

Distinguished  in  Williams  v.  Finley,  99  Tex.  471,  473,  90  S.  W.  1088, 
1089,  holding  rule  does  not  apply  to  sale  of  public  lands  which  passed 
to  vendee,  who  made  valuable  improvements  and  patent  afterward 
canceled  because  it  was  school  land;  Scott  v.  Slaughter,  35  Tex.  Civ. 
526,  80  S.  W.  644,  where  defendant  assigned  consolidated  lease  of  pub- 
lic land  to  plaintiff,  although  void  because  land  commissioner  was 
without  authority  to  cancel  constituent  leases,  yet  latter  remaining 
in  force  and  defendant  transferring  improvements  and  possession, 
there  was  no  failure  of  consideration;  Logue  v.  Atkeson,  35  Tex. 
Civ.  308,  80  S.  W.  139,  defendants,  who  executed  deed  of  trust  on 
school  land  purchased  by  them  and  who  had  made  proof  of  occupancy 
thereon,  but  afterward  land  was  forfeited  and  repurchased  by  them, 
are  estopped  from  setting  up  after-acquired  title;  Kiser  v.  Luns- 
ford,  38  Tex.  Civ.  466,  86  S.  W.  928,  where  failure  of  title  is 
pleaded  in  defense  to  suit  on  notes  given  on  sale  of  pre-emption 
survey  of  land,  if  state  of  title  was  known,  payment  of  purchase 
money  notes  cannot  be  resisted  unless  it  is  shown  title  was  in  state; 
Shaver  v.  Tinsley,  16  Tex.  Civ.  371,  40  S.  W.  1043,  holding  presump.- 
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tion  that  land  awarded  as  detached  is  detaehed  not  overcome  by  evi- 
dence; Walraven  v.  Farmers'  etc.  Nat.  Bank,  22  Tex.  Civ.  288,  52 
S.  W.  1050,  holding  party  cannot  avoid  judgment  against  him  in  fore- 
closure by  proving  title  in  state;  Hodo  v.  Leeman,  27  Tex.  Civ.  205,- 
65  S.  W.  S82,  holding  agreement  intended  to  remove  obstacle  from 
acquisition  of  lands  had  sufficient  consideration. 

Limited  in  Johnson  v.  Blum,  28  Tex.  Civ.  12,  13,  66  S.  W.  462,  463, 
holding  money  paid  may  be  recovered  because  land  furnished  no  con- 
sideration. Reconciled  in  Bayner  Cattle  Co.  v.  Bedford,  91  Tex.  650, 
651,  45  S.  W.  554,  holding  sale  of  unappropriated  public  lands  has  no 
consideration* 

87  Tex.  491-600,  29  S.  W.  768,  EAMPMAN  V.  TARVEB. 

Under  Articles  571,  573,  576,  Bevised  Statutes,  corporation  cannot 
increase  its  stock  beyond  double  its  authorized  capital,  nor  can  such 
power  be  gained  by  amendment  to  charter  under  article  571. 

Approved  in  Laredo  Imp.  Co.  v.  Stevenson,  66  Fed.  635,  reaffirm- 
ing rule;  Boss  etc.  Shoe  Foundry  Co.  v.  Southern  etc.  Iron  Co.,  72 
Fed.  963,  965,  holding  subscriber  with  official  position  may  defend 
against  corporation  or  receiver;  Berg  v.  San  Antonio  St.  By.,  17  Tex. 
Civ.  298,  42  S.  W.  650,  holding  increase  invalid  whether  made  at  one 
or  more  times.     See  note,  38  L.  B.  A.  618. 

Stock  Issued  Beyond  Limit  of  Increase  is  Void,  and  party  sued  for 
assessment  upon  stock  so  illegally  issued  is  not  estopped  from  deny- 
ing validity  of  issue  though  corporation  is  insolvent. 

Approved  in  Marion  Trust  Co.  v.  Bennett,  169  Ind.  355,  124  Am. 
St.  Bep.  228,  82  N.  E.  785,  applying  rule  in  action  by  receiver  of 
insurance  company  to  enforce  unpaid  stock  subscriptions  on  issue  be- 
yond authorized  increase.     See  note,  38  L.  B.  A.  616. 

Wliere  Corporation  is  Incapacitated  to  Issue  Stock,  courts  cannot 
make  new  contract  to  allow  recovery  of  assessment  on  proportion  that 
it  legally  could  issue. 

Approved  in  Marion  Trust  Co.  v.  Bennett,  169  Ind.  359,  124  Am. 
St.  Bep.  228,  82  N.  E.  787,  holding  assumption  of  payment  of  notes 
given  for  shares  of  capital  stock,  where  corporation  had  no  legal  capa- 
city to  issue  same,  creates  no  liability. 

Parties  Dealing  With  Corporations  are  Bound  to  take  notiee  of  its 
powers. 

See  note,  87  Am.  St.  Bep.  849. 

87  Tex.  600-502,  29  B.  W.  759,  WHITE  v.  COLE. 

Wliere  Vendor,  Having  Assigned  Purchase  Money  Note,  later  and 
after  note  is  barred  by  statute  of  limitations,  conveys  land  to  assignee 
of  note,  latter  takes  title  superior  to  that  of  original  vendee. 

Approved  in  Davis  v.  Hertman,  19  Tex.  Civ.  445,  48  S.  W.  51,  Jack- 
son V.  Bradshaw,  24  Tex.  Civ.  32,  57  S.  W.  879,  both  reaffirming  rule; 
Douglass  V.  Blount,  95  Tex.  380,  384,  386,  67  S.  W.  489,  491,  492,  58 
L.  B.  A.  699,  where  vendor  assigned  one  purchase  money  note  to  one 
party,  who  foreclosed  against  maker  and  it  was  purchased  by  another, 
and  remainder  of  notes  to  another  with  his  lien  on  lands,  who  sued 
on  them,  and  limitations  being  pleaded,  sought  recovery  by  superior 
title,  assignee  cannot  rescind;  Farmers'  Loan  etc.  Co.  v.  Beckley,  93 
Tex.  273,  54  S.  W.  1030,  assignee  of  purchase  money  note,  who  takes 
no  transfer  of  vendor's  title,  cannot,  when  note  is  barred,  sue  to  de- 
vest vendor's  legal  title;  Bolden  v.  Hughes,  48  Tex.  Civ.  499,  107  8.  W. 
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92y  Bustaining  exception  to  answer  asking  for  conditional  judgment 
foreclosing  vendor's  lien  and  time  to  pay  money,  where  defendant  by 
pleading  limitations  to  plaintiff's  action  on  purchase  note  compelled 
him  to  sue  for  land;  Branch  v.  Taylor,  40  Tex.  Civ.  250, '89  S.  W.  815, 
where  vendor  executed  release  of  lien  reserved  in  deed,  in  considera- 
tion of  execution  of  new  note,  superior  title  passed  to  vendee,  and  on 
default  of  payment  of  purchase  note  cannot  recover  land;  Sanders  v. 
Bowlings  (Tex.  Civ.),  77  S.  W.  42,  where  vendor  sued  to  recover  on 
note  and  to  foreclose  lien,  and  defendant  pleaded  limitations,  vendor 
could  elect  to  sue  for  land;  New  England  Loan  etc.  Co.  v.  Willis,  19 
Tex.  Civ.  132,  47  S.  W.  391,  assignee  of  vendor's  lien  note  and  of  ven- 
dor's interest  in  land  may  sue  for  recovery  of  land  on  default  in  pay- 
ment of  note  at  maturity,  and  neither  vendor  nor  later  assignee  can 
set  up  that  assignment  is  in  trust;  Anderson  v.  Silliman,  92  Tex.  568,  50 
S.  W.  579,  holding  several  assignees  of  several  vendors  may  compel  ven- 
dor retaining  title  to  convey;  Dittman  v.  Iselt  (Tex.  Civ.),  52  S.  W.  97, 
holding  on  transfer  of  notes  vendor  holds  title  in  trust  for  transferee; 
Douglass  V.  Blount  (Tex.  Civ.),  62  S.  W.  431,  holding  judgment  for 
vendee  on  notes  concerned  personal  liability  only  and  lien  remained 
with  assignee;  Efron  v.  Burgower  (Tex.  Civ.),  57  S.  W.  307,  holding 
improvements  and  payments  give  vendee  no  equities  where  balance  not 
tenderedj  Ellis  v.  Hannay  (Tex.  Civ.),  64  S.  W.  686,  holding  vendor's 
grantee  after  vendee's  default  may  bring  trespass  to  try  title.  See 
note,  107  Am.  St.  Eep.  731. 

Distinguished  in  McCord  v.  Hames,  38  Tex.  Civ.  247,  85  S.  W.  508, 
denying  recovery  where  holder  of  purchase  money  notes  six  years 
after  maturity  accepted  new  ones  and  also  payments  thereon,  and 
then  sought  to  have  notes  allowed  as  claims  against  vendee's  estate 
and  subsequent  holder  obtained  legal  title  from  vendor,  and  then 
brought  suit  to  rescind. 

Wliere  In  Suit  upon  Purchase  Money  Note  by  Assignee  Thereof, 
also  holder  of  superior  title,  vendee,  by  plea  of  statute  of  limita- 
tions, forces  plaintiff  to  rescind  contract  of  purchase,  and  defendant 
joins  issue  and  rests  upon  question  of  title  without  offering  to  perform 
contract,  latter  cannot  complain  of  adverse  judgment. 

Approved  in  Toullerton  v.  Manchke,  11  Tex.  Civ.  150,  32  S.  W. 
239,  holding  vendor's  lien  takes  precedence  over  other  claims  against 
deceased's  land;  Johnson  v.  Lockhart,  16  Tex.  Civ.  34,  40  S.  W.  641, 
San  Antonio  etc.  By.  v.  Gurley,  92  Tex.  234,  47  S.  W.  515,  both  giv- 
ing vendor  land  where  vendee  defends  on  limitation;  Shotwell  v. 
McCardell,  19  Tex.  Civ.  175,  47  S.  W.  40,  giving  administrator  land 
as  vendor,  though  limitations  ran  against  purchase  money;  McBae 
V.  Poor  (Tex.  Civ.),  48  S.  W.  48,  giving  heirs  of  vendor  action  of 
trespass  to  try  title  on  vendee's  default;  Thompson  v.  Bobinson,  93 
Tex.  170,  77  Am.  St.  Bep.  847,  54  S.  W.  245,  holding  sale  under  at- 
tempted foreclosure  of  vendor's  lien  passes  title;  Curran  v.  Texas 
Land  etc.  Co.,  24  Tex.  Civ.  501,  50  S.  W.  467,  holding  vendor  may 
have  choice  between  rescission  and  foreclosure;  Williams  v.  Ember- 
son,  22  Tex.  Civ.  531,  55  S.  W.  600,  sustaining  amendment  of  suit  to 
recover  community  lands  to  form  of  suit  to  recover  plaintiff's  equit- 
able interest  therein. 

87  Tex.  503^19,  28  S.  W.  1056,  29  S.  W.  760,  BYEBS  V.  WALLACE. 

In  Trespass  to  Try  Title  Plaintiff  must  Becoyer  upon  Strength  of 

his  own  title,  not  upon  weakness  of  defendant's.     When  defendant 
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offers  evidence  tending  to  disprove  plaintiff's  case,  preponderance 
must  be  on  plaintiff's  aide  to  justify  recovery,  and  jary  should  be  so 
instructed. 

Approved  in  Chittim  v.  Martinez,  94  Tex.  145,  58  8.  W.  949,  hold- 
ing conflict  of  testimony  does  not  make  charge  on  burden  of  proof 
improper. 

Distinguished  in  Texas  Cent.  By.  v.  Fox,  24  Tex.  Civ.  298,  59  S.  W. 
49,  holding  burden  of  proof  in  action  for  personal  injuries  properly 
placed  on  plaintiff. 

Declarations  Connectliig  Dedarant  Witb  Deceased  Person  as  for- 
mer's nephew,  and  pointing  out  former  as  only  heir  of  deceased  when 
made  after  latter's  death,  are  self-serving  and  inadmissible  against 
other  claimants  as  heirs  of  said  nephew. 

Approved  In  Morgan  v.  Butler,  23  Tex.  Civ.  473,  474,  56  S.  W.  691, 
following  rule;  Gorham  v.  Settegast,  44  Tex.  Civ.  262,  270,  98  S.  W. 
667,  672,  admitting  evidence  to  prove  relative  died  without  issue,  as 
declarations  were  made  ante  litem  motam;  Kirby  v.  Hayden,  44  Tex. 
Civ.  214,  99  S.  W.  749,  admitting  testimony,  giving  names  of  full 
brothers  and  sisters  of  deceased,  where  witness  derived  information 
from  her  mother,  who  was  full  sister  of  deceased,  given  when  she 
had  no  knowledge  deceased  left  estate;  Eirby  v.  Boaz,  41  Tex.  Civ. 
284,  91  S.  W.  642,  applying  rule  where  declarations  were  made  after 
controversy  arose;  McCutchen  v.  Jackson  (Tex.  Civ.),  40  S.  W.  177, 
admitting  statements  apparently  against  interest  of  declarant;  Turner 
V.  Sealock,  21  Tex.  Civ.  597,  54  S.  W.  359,  Lewis  v.  Bergess,  22  Tex. 
Civ.  253,  54  S.  W.  609,  both  excluding  evidence  of  declarations  made 
by  one  interested  as  heir  at  time;  Nunn  v.  Mayes,  9  Tex.  Civ.  369, 
30  S.  W.  480,  holding  evidence  of  declarations  by  one  interested  as 
heir  inadmissible. 

Distinguished  in  Jamison  v.  Dooley,  34  Tex.  Civ.  429,  79  S.  W.  92, 
where  bill  of  exception  taken  to  overruling  objection  to  admission  of 
certain  evidence  fails  to  show  evidence  was  admitted,  court  is  not 
required  to  search  record  to  ascertain  fact;  Cook  v.  Carroll  etc.  Cattle 
Co.  (Tex.  Civ.),  39  S.  W.  1008,  1010,  admitting  declarations  as  to 
family  history,  although  based  upon  competent  declarations  of  mother 
and  incompetent  ones  of  father. 

Upon  Same  Subjects,  Family  History  and  Declarations  of  de- 
ceased member  of  family  are  equally  admissible,  and  weight  to  be 
given  each  depends  upon  circumstances. 

Approved  in  Smith  v.  Kenney  (Tex.  Civ.),  54  S.  W.  801,  holding 
witness,  after  statii^g  relationship,  can  testify  on  matter  of  family 
repute;  Young  v.  State,  36  Or.  423,  59  Pac.  814,  47  L.  B.  A.  548,  hold- 
ing statements  by  deceased  to  show  relationship  to  plaintiff  ad- 
missible; Schott  V.  Pellerin  (Tex.  Civ.),  43  S.  W.  945,  946,  holding 
deed  executed  after  death  of  person  whose  identity  was  in  question 
admissible. 

Criticised  in  Wallace  v.  Howard  (Tex.  Civ.),  30  S.  W.  712,  dis- 
allowing hearsay  regarding  pedigree  where  basis  of  information  was 
indefinite. 

Hearsay  Evidence,  Consisting  of  Family  History  or  declarations,  is 
admissible  to  prove  pedigree. 

Approved  in  Wallace  v.  Byers,  14  Tex.  Civ.  581,  38  S.  W.  231, 
reaffirming  rule;  Allen  v.  Halsted;  39  Tex.  Civ.  329,  87  S.  W.  756,  to 
show  party  under  whom  plaintiff  claimed  was  grantee  in  bounty 
warrant,    copies    of    archives    of    controller's    office|    certified    to    by 
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custodian^  application  by  such  party  for  pension  with  proof  and 
certificate  entitling  him  to  pay  as  soldier  in  Texas  revolution,  are 
admissible;  Cox  v.  Brice,  159  Fed.  382,  in  trespass  to  try  title,  where 
plaintiff's  claim  rested  on  grant  to  heirs  of  C,  evidence  of  declara- 
tions of  plaintiff's  family  to  identify  G.  is  admissible;  Mist  v.  Kapio- 
lani  Estate,  13  Haw.  525,  admitting  deed  in  chain  of  plaintiff's  title 
containing  recital  that  grantor  was  brother  and  only  surviving  re- 
lative of  patentee,  after  relatipnship  and  death  of  parties  is  estab- 
lished by  evidence  aliunde;  Sykes  v.  Beck,  12  N.  D.  263,  96  N.  W. 
851,  holding  paper  introduced  in  evidence  to  establish  invalidity 
of  county  tax  levy,  with  county  auditor's  certificate  attached,  that 
it  ia  true  copy  of  county  tax  levy  fer  1897,  as  appears  on  record  of 
county  commissioners,  inadmissible,  not  being  best  evidence  or  prop- 
erly certified;  Nix  v.  Cole  (Tex.  Civ.),  29  S.  W.  562,  evidence  that 
plaintiff's  ancestor  stated  that  he  intended  to  procure  bounty  war- 
rant due  him  for  military  services  is  admissible;  Minor  v.  Lumpkin 
(Tex.  Civ.),  29  S.  W.  800,  admitting  testimony  as  to  contents  of 
diary  of  witness'  father  that  he  had  ^participated  in  battle  of  San 
Jacinto;  Red  Biver  Cattle  Co.  v.  Wallace  (Tex.  Civ.),  33  S.  W.  301, 
admitting  letter  making  declarations  bearing  on  identity;  Sargent 
V.  Lawrence,  16  Tex.  Civ.  544,  40  S.  W.  1076,  holding  testimony  of 
service  in  army  does  not  come  within  rule;  Nehring  v.  McMurrian, 
94  Tex.  51,  57  S.  W.  945,  admitting  testimony  of  declarations  to 
connect  declarant  with  one  alleged  to  be  dead. 

Where  Time  or  Place  of  Residence  or  Death  is  Offered  for  pur- 
pose of  identifying  person  as  member  of  particular  family,  it  is  ad- 
missible as  being  so  closely  related  to,  if  not  in  fact  part  of  pedigree, 
that  same  rules  of  law  are  applicable.  ' 

Approved  in  Brown  v.  Brown  (Tex.  Civ.),  36  S.  W.  920,  admitting 
administration  proceedings  showing  administrator's  claim  to  land, 
on  question  of  identity;  Minor  v.  Lumpkin  (Tex.  Civ.),  53  S.  W.  365, 
366,  admitting  application  of  deceased's  administrator  to  prove  iden- 
tity. 

In  Pedigree,  Matters  of  Public  Interest,  and  Ancient  Boundaries, 
law  excludes  declarations  of  all  persona  made  post  litem  motam. 

Approved  in  Schott  v.  Pellerim  (Tex.  Civ.),  43  S.  W.  944,  excluding 
testimony  of  declarations  not  shown  to  have  been  made  ante  litem 
motam. 

Miscellaneous. — Mutual  etc.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  522,  31 
S.  W.  1074,  holding  agreed  and  approved  Statement  of  facts  will 
control  bill  of  exceptions  to  support  judgment, 

87  Tex.  620-523,  29  S.  W.  757,  THBEADGILL  v.  BICKEBSTAFF. 

Essential  Characteristic  of  Quitclaim  Deed  is  That  It  Purports  to 
transfer  no  more  than  right  and  title  of  grantor  to  land. 

Approved  in  Woody  v.  Strong,  45  Tex.  Civ.  257,  100  S.  W.  801, 
where  deed  conveyed  all  right,  title  and  interest  of  vendor  to  land, 
purchaser  is  not  entitled  to  benefix  of  provision  declaring  prior  con- 
veyances void,  as  to  subsequent  bona  fide  purchasers;  Wynne  v.  Ward, 
41  Tex.  Civ.  235,  91  S.  W.  238,  where  question  arose  as  to  whether 
deed  to  defendant  was  quitclaim,  both  plaintiff  and  defendant  claim- 
ing under  same  grantor,  construction  of  deed  showed  defendant  in- 
nocent purchaser;  Rayner  Cattle  Co.  v.  Bedford,  91  Tex.  646,  44  S.  W. 
412,  arguendo,  leaving  undecided  question  whether  instrument  was 
quitclaim  deed;  Dupree  v.  Frank  (Tex.  Civ.),  39  S.  W.  994,  convey- 
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ance  asserting  no  title,  giving  no  warranty,  and  not  conveying  in 
terms  the  land,  is  a  quitclaim.     See  note,  105  Am.  St.  Rep.  858. 

Grantee,  Under  Quitclaim  Deed,  Occnples  No  Better  Position  than 
grantor,  and  is  charged  with  notice  of  unrecorded  superior  title. 

Approved  in  Culmell  v.  Borroum,  13  Tex.  Civ.  462,  35  8.  W.  943, 
holding  instrument  containing  warranty  and  using  words  "bargained 
and  sold"  was  quitclaim  deed;  House  v.  Johnson.  (Tex.  Civ.),  36 
S.  W.  917,  holding  parol  evidence  admissible  to  show  warranty  in 
quitclaim  deed  applied  only  to  grantor's  interest.  See  note,  12  L.  B. 
A.  (n.  8.)  242. 

87  Tez.  524-^39,  29  a  W.  1044,  McUSABT  v.  DAWSON. 

Incorporation  of  Partnership  Does  not  Operate  to  Convey  Prop- 
erty of  latter  to  former  where  act  of  incorporation  contemplated 
conveyance. 

Approved  in  Thayer  ▼.  Wathen,  17  Tex.  Civ.  393,  44  S.  W.  910, 
holding  purchasers  of  railroad  must  transfer  property  to  new  cor- 
poration before  it  becomes  entitled. 

Attempt  to  Appropriate  Public  I^nd  Without  Lawful  Authority 
gives  no  color  of  title,  protecting  appropriator  under  section  2,  arti- 
cle 14  of  constitution,  from  future  location  by  other  parties. 

Approved  in  Howell  v.  Hanrick,  88  Tex.  413,  31  S.  W.  613,  deny- 
ing validity  of  grant  after  prior  grants  exhausting  authority  con- 
ferred. 

Where  Surveys  are  Made  Contrary  to  Law  governing  location  of 
alternate  land  certificates,  legal  title  thereto  passes  to  patentee,  and 
cannot  be  questioned  except  by  state  and  one  having  prior  equity. 

Approved  in  Hulett  v.  Piatt,  49  Tex.  Civ.  388,  109  S.  W.  212,  where 
senior  patent  regularly  issued  by  proper  officer,  patentee  had  color 
of  title,  though  another  had  junior  patent  based  on  right  which  had 
inception  prior  to  senior  patent. 

To  Constitute  De  Facto  Corporation  There  Must  he  Bight  under 
law  to  incorporate  and  attempt  to  comply  with  law,  and  failure  to 
comply. 

See  note,  118  Am.  St.  Bep.  254. 

87  Tex.  539-647,  29  8.  W.  1040,  HOUSTON  CITY  ST.  ET.  ▼. 
BBICHABT. 

In  Suit  by  Father,  Joining  Son,  for  Negligent  Injury  to  Latter, 
jury  is  properly  charged  to  draw  line  between  son's  loss  of  time 
and  capacity  to  earn  money  up  to  his  majority,  and  such  loss  after- 
ward, allowing  father  damages  for  former,  and  son  for  latter. 

Approved  in  Houston  etc.  By.  Co.  v.  Adams,  44  Tex.  Civ.  295,  98 
S.  W.  226,  charge  in  action  for  injuries  to  child  authorizing  recovery 
for  whatever  sum  will  compensate  her  for  physical  and  mental  suf- 
fering, for  inability  to  enjoy  life,  for  impairment  of  ability  to  follow 
pursuits  of  other  girls  and  for  decreased  capacity  after  majority,  is 
misleading;  St.  Louis  etc.  By.  Co.  v.  Highnote  (Tex.  Civ.),  74  S-  W. 
920,  charge  permitting  recovery  of  whatever  plaintiff  lost  in  being  un- 
able to  work,  what  he  paid  out  for  medicines  and  doctor  bills,  and  also 
pecuniary  compensation  for  bodily  sufferings  and  distress  of  mind, 
authorizes  double  recovery;  St.  Louis  etc.  By.  Co.  v.  Gregory  (Tex. 
Civ.),  73  S.  W.  28,  parent  is  entitled  to  recover  for  such  injuries  as 
incapacitated  child  to  render  services,  but  not  as  to  mental  and  phy- 
sical snfferirg  of  child;  Wilcox  v.  San  Antonio  etc.  By.,  11  Tex.  Civ. 
488,  33  S.  W.  379,  arguendo. 
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Wliere  Belationaliip  of  Master  and  Servant  does  not  exists  reliance 
of  servant  on  promise  to  repair  defect  does  not  defeat  defense  of 
contributory  negligence,  if  shown. 

Approved  in  McBride  v.  Des  Moines  Bj.  Co.,  134  Iowa,  409,  109 
N.  W.  622,  holding  doctrine  of  common  enterprise  did  not  apply 
where  deceased  member  of  fire  department,  while  riding  on  hose- 
wagon,  was  killed  by  street-car,  as  negligence  of  driver  could  not  be 
imputed  to  him. 

87  Tez.  547-653,  47  Am.  St.  Bep.  121,  29  S.  W.  1063,  29  L.  B.  A.  706, 
BILLS  y.  HIBEBNIA  IKS.  OO. 

Teims  of  Forfeiture  in  Insurance  Policy  Will  be  Strictly  Ck>nstnied 
against  insurer. 

Approved  in  German  Ins.  Co.  v.  Luckett,  12  Tex.  Civ.  144,  34  S. 
W.  175,  holding  breach  as  to  one  article  defeats  policy  on  that 
alone;  Scottish-Union  etc.  Ins.  Co.  v.  Andrews,  40  Tex.  Civ.  191,  89 
8.  W.  422,  holding  policy  requiring  inventories  and  books  showing  all 
cash  and  credit  purchases  and  sales  is  complied  with  where,  in  ad- 
dition to  inventories,  insured  kept  cash-book  and  ledger,  showing 
amount  of  cash  sales  and  sales  on  credit,  itemizing  only  in  some 
instances;  London  etc.  Fire  Ins.  Co.  v.  Davis,  37  Tex.  Civ.  351,  84 
S.  W.  261,  where  policy  covering  property  on  which  was  deed  of 
trust  stipulated  that  policy  should  become  void  if  with  knowledge 
of  insured  foreclosure  be  commenced  before  house  destroyed  by  fire, 
without  consent  of  company,  commencement  of  foreclosure  mean.-i 
filing  of  suit  and  not  service  of  notice;  Boberts  v.  Sun  etc.  Ins.  Co , 
13  Tex.  Civ.  70,  35  S.  W.  957,  holding  noncompliance  with  iron-safe 
clause  does  not  forfeit  as  to  storehouse;  Brown  v.  Palatine  Ins.  Co., 
89  Tex.  595,  35  8.  W.  1061,  strictly  construing  provision  for  keeping 
account  of  credit  sales. 

Insorance  Company,  Having  Selected  Words  to  Express  Terms  and 
conditions  of  forfeiture,  and  insured  having  accepted  policy,  are 
equally  bound  to  abide  by  effect  to  which  such  words  are  entitled 
under  established  rules  of  construction. 

Approved  ia  Phoenix  Ins.  Co.  v.  Pfeifer  (Tex.  Civ.),  39  S.  W.  1001, 
where  specified  averments  on  different  articles  are  stated  in  policy, 
no  more  can  be  recovered  on  particular  property  than  stipulated, 
though  aggregate  loss  exceeds  total  amount  insured. 

If  Conditions  or  Warranties  in  Policy  of  Insurance  be  repugnant 
to  portions  describing  subject  of  insurance,  condition  must  yield  to 
such   portions. 

Approved  in  American  etc.  Ins.  Co.  v.  Green,  16  Tex.  Civ.  539,  41 
S.  W.  77,  where  policy  on  household  goods  prohibited  use  of  gasoline 
on  premises,  keeping  of  gasoline  did  not  work  forfeiture  where  gaso- 
line and  gasoline  stoves  are  in  vicinity  an  ordinary  part  of  furniture. 

See  note,  52  L.  B.  A.  70;  40  L.  B.  A.  358. 

Distinguished  in  British  etc.  Assur.  Co.  v.  Miller,  91  Tex.  419, 
44  S.  W.  62,  39  L.  B.  A.  545,  holding  company  not  liable  where  goods 
insured  in  one  house  destroyed  in  another. 

Insurance  Policy  Conditioned  to  be  Void,  "if  subject  of  insur- 
ance be  building  upon  ground  not  owned  by  insured  in  fee  simple," 
is  not  avoided  by  fact  that  house  comprising  part  only  of  subject 
of  insurance  falls  within  condition  of  forfeiture. 

Approved  in  Home  Ins.  Co.  v.  Smith  (Tex.  Civ.),  32  S.  W.  240, 
holding  noncompliance  as  to  realty  does  not  defeat  policy  as  to  person- 
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alty;  Delaware  Ins.  Co.  v.  Harris,  28  Tex.  Civ.  547,  6  S.  W.  872; 
North  British  etc.  Ins.  Co.  v.  Freeman  (Tex.  Civ.),  33  S.  W.  1092, 
both  holding  policy  not  avoided  by  breach  as  to  one  article;  Georgia, 
etc.  Ins.  Co.  v.  McKinley,  14  Tex.  Civ.  11,  37  S.  W.  607,  holding 
breach  as  to  merchandise  does  not  defeat  recovery  on  other  property; 
Palatine  Ins.  Co.  v.  McKinley  (Tex.  Civ.),  37  S.  W.  1134,  holding 
noncompliance  with  iron-safe  clanse  does  not  defeat  recovery;  Sulli- 
van V.  Hartford  Fire  Ins.  Co.  (Tex.  Civ.),  34  S.  W.  1001,  Sulli- 
van V.  Hartford  etc.  Ins.  Co.,  89  Tex.  667,  668,  36  S.  W.  74,  75, 
Georgia  Home  Ins.  Co.  v,  Brady  (Tex.  Civ.),  41  S.  W.  516,  all  hold- 
ing breach  as  to  personalty  does  not  defeat  recovery  as  to  realty; 
Hartford  etc.  Ins.  Co.  v.  Walker  (Tex.  Civ.),  60  S.  W.  825,  in  insur- 
ance of  cotton-gin,  warranty  to  keep  account  of  cotton  used  im- 
material where  no  cotton  insured.  See  notes,  48  Am.  St.  Bep.  538;  51 
Am.  St.  Bep.  464;  100  Am.  St.  Bep.  665. 

Distinguished  in  Curlee  v.  Texas  Home  Fire  Ins.  Co.,  81  Tex.  Civ. 
471,  73  S.  W.  831,  832,  where  policy  covering  house  and  personal 
property  stipulated  that  entire  policy  shall  be  void  if  property  or 
part  thereof  be  mortgaged,  policy  is  voided  by  existence  of  vendor's 
lien  on  land  antedating  construction  of  house;  Home  Ins.  Co.  v. 
Smith  (Tex.  Civ.),  32  S.  W.  240,  holding  noncompliance  with  pro- 
vision working  forfeiture  on  misrepresentation  defeats  policy. 

Miscellaneous. — Cited  in  Phoenix  Assur.  Co.  v.  Munger  etc.  Mfg. 
Co.,  92  Tex.  303,  49  S.  W.  225,  as  to  what  are  warranties  in  fire  policy. 

87  Tex.  553^57,  47  Am.  St.  Bep.  125,  29  S.  W.  1038,  GULF  ETC.  BY. 
V.  PBNDBT. 

Whether  or  not  Failure  of  Bailroad  Employees  to  keep  proper  look- 
out for  street-cars  approaching  crossing  was  negligence  in  particular 
case  is  question  for  jury. 

Approved  in  St.  Louis  etc.  By.  v.  Bishop,  14  Tex.  Civ.  508,  37  S. 
W.  766,  reaffirming  rule;  Olivares  v.  San  Antonio  etc.  By.  Co.,  37 
Tex.  Civ.  280,  84  S.  W.  249,  upholding  charge  that  if  railroad  failed 
to  exercise  ordinary  care  to  discover  child  on  track,  and  that  such 
failure  to  keep  reasonable  lookout  was  due  to  negligence,  to  find  for 
plaintiff;  Galveston  etc.  By.  v.  Gormley  (Tex.  Civ.),  35  S.  W,  489, 
holding  failure  to  equip  water-tank  properly  not  negligence  per  se. 

Passenger  is  not  Beqolred  to  Bzerdse  Care  to  Ayoid  Danger  in  ab- 
sence of  circumstances  warning  him. 

See  note,  110  Am.  St.  Bep.  294. 

Negligence  of  Driver  of  Street-car  cannot  be  Impated  to  passenger. 

Approved  in  Tex.  etc.  By.  Co.  v.  Curlin,  13  Tex.  Civ.  509,  36  S. 
W.  1005,  applying  *rule  where  person  injured  at  crossing  was  in  hired 
carriage  with  driver.  See  notes,  110  Am. 'St.  Bep.  290;  101  Am.  St. 
Bep.  845;  8  L.  B.  A.  (n.  s.)  620. 

87  Tex.  557-562,  29  S.  W.  1051,  MOOBE  Y.  0B08S. 

Deed  will  not  be  Eescinded  for  Failure  of  Grantee  to  perform  prom- 
ises not  constituting  part  of  consideration  of  deed.  Grantor's  remedy 
is  action  for  damages. 

Approved  in  Scqggin  v.  Mason,  46  Tex.  Civ.  484,  103  S.  W.  833, 
where  husband  induced  wife  to  join  in  conveyance  of  homestead  on 
false  representation  that  part  of  consideration  would  be  cash,  and 
deed  prepared  by  grantee  recited  that  fact,  wife  may  cancel  convey- 
ance; Carter  v.  Ware  Commission  Co.,  46  Tex.  Civ.  9,  101  S.  W.  526, 
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holding  plaintiff  cannot  sue  to  eancel  note  and  deed  of  trust,  where 
defendant  agreed  to  make  advances  of  money  to  plaintiff  under  con- 
tract without  security  for  purchase  of  cattle,  but  subsequently  de- 
fendant informed  plaintiff  that  to  obtain  further  advances,  plaintiff 
must  execute  note  and  deed  of  trust,  which  was  done,  but  defendant 
failed  to  fulfill  his  promise.     See  note,  10  L.  B.  A.  (n.  s.)  645. 

Distinguished  in  Touchstone  v.  Staggs  (Tex.  Civ.),  39  S.  W.  189, 
holding  promise  fraudulently  made  affords  equitable  remedy  of  can- 
cellation; Witt  V.  Cuenod,  9  N.  M.  148,  50  Pac.  330,  refusing  re- 
scission of  sale  because  of  broken  promises. 

87  Tex.  662-566,  29  8.  W.  649,  BOBINSON  y.  STATE. 

Appeal  from  Judgment  Bemovlzig  Person  from  Oflice  will  not  be 
entertained  after  appellant's  term  of  office  has  expired,  merely  to 
determine  question  of  costs. 

Approved  in  Jeter  v.  Gouhenour,  37  Tex.  Civ.  645,  84  S.-W.  1092, 
applying  rule  in  action  to  recover  office  and  feee  collected  where  office 
expired  pending  appeal;  Davis  v.  San  Antonio  etc.  By.,  92  Tex.  648, 
51  8.  W.  326,  holding  conditional  sale  by  receiver  did  not  cancel  rights 
of  stockholders;  McWhorter  v.  Northcut,  24  Tex.  Civ.  23,  57  S.  W. 
904,  Southwestern  Tel.  etc.  Co.  v.  Galveston  Co.  (Tex.  Civ.),  59  S. 
W.  589,  both  refusing  appeal  from  injunction  against  use  of  prop- 
erty where  property  destroyed;  McMeans  v.  Finley,  88  Tex.  522,  32 
S.  W.  525,  arguendo. 

Appeal  from  Judgment  as  to  Bight  to  Office  may  be  entertained 
after  term  of  office  has  expired  where  sucli  judgment  might  act  as 
bar  to  suit  for  fees;  void  judgment  cannot  so  act,  and  appeal  there- 
from will  not  be  entertained. 

Approved  in  Eberstadt  v.  State,  20  Tex.  Civ.  166,  49  S.  W.  655, 
allowing  appeal  where  judgment  would  be  bar  on  a  bond. 

Distinguished  in  McWhorter  v.  Northcutt,  94  Tex.  86,  58  S.  W. 
721,  holding  court  may  dismiss  case,  thus  leaving  matter  without 
adjudication. 

87  Tez.  567-672,  29  S.  W.  1062,  GITLF  ETC.  BY.  y.  OOLDMAN. 

Miscellaneous. — Gulf  etc.  Ey.  v.  Goldman,  8  Tex.  Civ.  261,  referring 
to  opinion  on  writ  of  error. 

87  Tex.  573-578,  30  S.  W.  356,  THBEADGILL  y.  PUMPHBEY. 

Articles  575,  577,  Bevised  Statutes,  Empowers  Corporation  organ- 
ized under  provisions  of  that  title  to  mortgage  its  property,  regard- 
less of  fact  that  it  was  created  for  public  purpose,  as  furnishing 
light  to  city. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Meridian  Waterworks  Co., 
139  Fed.  668,  holding  franchise  granted  to  water  company  to  main- 
tain pipes  in  street  creates  easement  which  may  be  mortgaged,  and 
mortgagee  cannot  be  deprived  of  his  rights  by  decree  against  com- 
pany annulling  franchise  after  mortgage  given;  American  Trust  etc. 
Co.  V.  Genera]  Electric  Co.,  71  N.  H.  199,  51  Atl.  662,  applying  rule 
where  electric  light  company  mortgaged  its  property  as  security  for 
its  indebtedness  without  assent  of  legislature;  City  Water  Co.  v. 
State,  88  Tex.  603,  32  S.  W.  1035,  arguendo,  in  holding  federal  re- 
ceiver not  proper  party  to  action  to  forfeit  charter.  Sec  note,  47 
L.  fi.  A.  89. 
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87  Tex.  578-682,  47  Am.  Sti  Sep.  128,  29  8.  W.  1061,  BENSON  y. 


Contract  Between  Creditor  and  Principal,  WUch  Ifl  Binding  in  Law, 
extending  time  to  latter,  releases  surety  unless  he  has  assented  thereto. 

Approved  in  State  Nat.  Bank  v.  Stratton- White  Co.  (Tex.  Civ.), 
50  S.  W.  632,  reaffirming  rule;  Stanley  v.  Evans,  33  Tex.  Civ.  536, 
77  S.  W.  18,  holding  extension  of  time  for  performance  of  contract 
to  deliver  cattle  was  merely  forbearance,  without  consideration,  and 
surety  having  acquiesced,  he  was  not  discharged;  Barlow  v.  Steams, 
44  Tex.  Civ.  325,  98  S.  W.  456,  promise  by  creditor  of  partnership 
to  new  member  not  bound  for  debts  of  old  partnership  to  extend 
time  of  payment  of  one  of  old  debts  was  without  consideration  and 
not  binding  on  creditor;  May  dole  v.  Peterson,  7  Idaho,  509,  63  Pac. 
1050,  in  action  on  note  by  payee,  where  surety  eets  up  extension  of 
time  to  principal  for  valuable  consideration,  without  his  consent,  and 
that  payee  agreed  to  release  him,  he  should  be  permitted  to  prove 
such  defense;  Montague  Co.  v.  Meadows,  21  Tex.  Civ.  259,  51  S.  W. 
558,  extending  time  on  note  does  not  release  mortgaged  land  sold  by 
mortgagor  where  land  was  formerly  primary  security;  Henderson  v. 
Brooks  (Tex.  Civ.),  54  S.  W.  306,  holding  accommodation  indorser  as- 
senting to  extension  not  released;  Began  v.  Williams,  88  Mo.  Ap. 
583,  arguendo,  but  holding  extension  agreement  not  binding,  and 
hence  no  release.  See  notes,  55  Am.  St.  Bep.  875;  59  Am.  St.  Bep. 
650;  110  Am.  St.  Bep.  962. 

Distinguished  in  Hensler  v.  Watts,  113  Iowa,  742,  84  N.  W.  667, 
where  time  of  payment  of  note,  not  bearing  interest,  was  extended 
after  maturity,  and  there  was  no  agreement  to  pay  interest  during 
extended  time,  there  was  no  consideration  for  extension,  and  surety 
was  not  liable,  .he  not  having  consented  to  such  alteration. 

Agreement  for  Extension  by  Debtor  will  Support  Promise  to  extend 
by  creditor  in  case  in  which  it  is  contemplated  that  debt  shall  bear 
interest  during  time  for  which  it  is  extended. 

Approved  in  Aiken  v.  Posey,  13  Tex.  Civ.  609,  35  S.  W.  733,  Bob- 
son  v.  Brown  (Tex.  Civ.),  57  S.  W.  84,  both  reaffirming  rule;  Lori- 
mer  v.  Fairchild,  68  Kan.  340,  75  Pac.  127,  holding  promise  by  debtor 
to  keep  overdue  loan  of  money  secured  by  mortgage  on  his  land  at 
reduced  rate  of  interest  for  definite  time  is  sufficient  consideration 
for  extension  by  creditor;  Halbert  v.  Paddleford  (Tex.  Civ.),  33  S. 
W.  593,  holding  mortgage  given  for  agreement  to  extend  time  on 
note  has  valuable  consideration;  Kearby  v.  Hopkins,  14  Tex.  Civ. 
182,  36  S.  W.  514,  holding  extension  with  reduced  interest  is  bind- 
ing; Bonnell  v.  Prince,  11  Tex.  Civ.  402,  32  S.  W.  857,  Houston  v. 
Braden  (Tex.  Civ.);  37  S.  W.  468,  both  holding  agreement  to  forbear 
not  based  on  consideration  not  binding;  Norris  v.  Graham  (Tex. 
Civ.),  42  S.  W.  576,  holding  agreement  of  forbearance  without  in- 
terest for  full  time  of  extension  not  binding;  Zapalac  v.  Zapp,  22 
Tex.  Civ.  375,  54  S.  W.  939,  holding  surety  released  by  extension  of 
time;  Shaw  v.  Western  Land  etc.  Co.  (Tex.  Civ.),  62  S.  W.  942,  hold- 
ing extension  agreement  binding  on  subsequent  purchaser;  San  An- 
tonio etc.  Assn.  v.  Stewart,  94  Tex.  447,  61  S.  W.  389,  holding  waiver 
of  provision  making  several  notes  due  on  one  default  is  binding. 

Distinguished  in  Shiyler  v.  Giddins,  122  Mich.  661,  81  N.  W.  552, 
holding  promise  to  pay  interest  for  indefinite  time  not  good  con- 
sideration; Austin  etc.  Abstract  Co.  v.  Bahn,  87  Tex.  583,  584,  30 
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8.  W.  430,  holdiDg  mere  agreement  to  forbear  not  binding;  Krueger 
V.  Klinger,  10  Tex.  Civ.  579,  30  8.  W.  1088,  holding  part  payment  no 
consideration  for  agreement  to  extend;  Webb  v.  Pahde  (Tex.  Civ.), 
43  S.  W.  20,  holding  extension  for  indefinite  time  not  binding. 

Denied  in  Regan  v.  Williams,  185  Mo.  628,  105  Am.  St.  Rep.  600, 
84  S.  W.  960,  affirming  80  Mo.  Ap.  583,  holding  agreement  to  extend 
time  of  payment  of  note  when  due  upon  payment  of  interest  and  part 
principal  is  without  consideration,  and  creditor  may  immediately  press 
for  payment;  Fanning  v.  Murphy,  126  Wis.  551,  110  Am.  St.  Rep. 
946,  105  N.  W.  1061,  4  L.  R.  A.  (n.  s.)  666,  extending  debt  due  at 
contract  rate  of  interest  is  without  consideration. 

87  Tex.  582-584,  29  S.  W.  646,  30  S.  W.  430,  AUSTIN  REAL  ESTATE 
ETC.  OO.  y.  BAHN. 

There  was  No  Oonsideration  for  Promise  to  Extend  Time  on  note 
where  debtor  upon  presentation  of  same  after  maturity  asked  exten- 
sion of  one  week,  and  that  note  be  not  given  to  attorney  for  collection 
until  end  of  that  time,  and  agreed  if  that  was  done  he  would  pay 
within  that  time. 

Approved  in  Robson  v.  Brown  (Tex.  Civ.),  57  S.  W.  84,  holding 
time  extension  on  interest  bearing  note  binding;  San  Antonio  etc. 
Assn.  V.  Stewart,  94  Tex.  447,  61  S.  W.  389,  holding  waiver  of  pro- 
vision making  several  notes  due  on  default  is  binding. 

Distinguished  in  Krueger  v.  Klinger,  10  Tex.  Civ.  579,  30  S.  W. 
1088,  holding  part  payment  no  consideration  for  time  extension; 
Kearby  v.  Hopkins,  14  Tex.  Civ.  183,  36  S.  W.  514,  holding  time  ex- 
tension with  interest  at  lower  rate  is  binding;  Norris  v.  Graham 
(Tex.  Civ.),  42  S.  W.  576,  agreement  for  forbearance  on  back  of  note 
without  consideration  does  not  prevent  action  thereon. 

In  Snit  to  Foreclose  Lien  on  Personal  Property  value  of  property 
and  net  amount  of  debt  determines  jurisdiction. 

Approved  in  Texas  etc.  R.  Co.  v.  Rucker,  38  Tex.  Civ.  592,  88  S. 
W.  816,  applying  rule  in  action  to  enforce  carrier's  common-law 
lien. 

87  Tex.  584-^89,  30  8.  W.  537,  CBUGEB  y.  McCRACKEN. 

Obligors  on  Appeal  Bond  Voluntarily  Submit  to  jurisdiction  of 
court  and  submit  themselves  to  judgment  without  citation  or  notice, 
provided  condition  of  bond  be  broken. 

Approved  in  Rowlett  v.  Williamson,  18  Tex.  Civ.  29,  44  S.  W.  625, 
holding  judgment  against  surety  released  by  alteration  of  bond  is 
not  void. 

On  Motion  to  Vacate  Judgment  Court  of  Civil  Appeals  has  power  to 
hear  affidavits  or  other  evidence  to   determine  its  jurisdiction. 

Approved  in  Hill  v.  Halliburton,  32  Tex.  Civ.  23,  73  S.  W.  21, 
holding  district  court  could  not  suspend  appeal  by  order  directing 
appeal  bond  to  be  presented  for  its  approval. 

Contract  of  Married  Woman  for  Purpose  Otber  than  that  expressly 
authorized  by  stutute  is  void. 

Approved  in  Crouch  v.  Crouch,  30  Tex.  Civ.  291,  292,  70  S.  W.  596, 
597,  where  wife  and  husband  agreed  to  effect  division  of  their  prop- 
erty by  arbitration,  being  nullity,  judgment  of  court  entered  on 
«ward  is  void. 

4  Tex.  Notes— 38 


I 


87  Tex.  590-598      NOTES  ON  TEXAS  EEPOBTS.  594 

87  Tex.  690-592,  30  8.  W.  545,  LYNCH  y.  OKTLEIB. 

Wliere  Bnildixig  Having  Fallen  and  Injured  Tenant's  Property, 
latter  sued  upon  landlord's  assumed  obligation  to  repair  wall,  but 
later,  by  amendment,  alleged  notice  to  landlord  of  condition  of  wall, 
promise  to  repair  and  negligence  in  repairing,  amendment  set  up  new 
cause  of  action. 

See  note,  51  Am.  St.  Bep.  422. 

Absence  of  Defendant  from  State  at  Accrual  of  Action  and  con- 
tinued nonresidence  during  statutory  period  does  not  prevent  run- 
ning of  statute. 

Approved  in  Huflf  v.  Crawford,  88  Tex.  373,  53  Am.  St.  Bep.  764, 
30  S.  W.  547,  reaffirming  rule;  Upham  v.  Head,  74  Kan.  20,  85  Pac. 
1018,  where  landlord  undertook  to  repair  cistern  on  leased  property 
at  tenant's  request,  he  is  liable  for  injury  resulting  from  negligence 
of  mechanic  employed  to  do  work;  Wilson  v.  Daggett,  88  Tex.  376, 
53  Am.  St.  Bep.  767,  31  S.  W.  618,  applying  rule  to  nonresident  tem- 
porarily within  state  before  adverse  possession  taken;  Montgomery 
V.  Brown  (Tex.  Civ.),  31  S.  W.  1084,  statute  runs  in  favor  of  one 
who  is  nonresident  at  time  cause  of  action  accrues;  Habermann  v. 
Heidrich  (Tex.  Civ.),  66  S.  W.  106,  795,  holding  statute  runs  in  favor 
of  surety  paying  after  principal  leaves  state. 

Distinguished  in  Wilson  v.  Daggett  (Tex.  Civ.),  31  S.  W.  717,  hold- 
ing article  3216,  Bevised  Statutes,  not  applicable  where  nonresident 
takes  adverse  possession  of  land  by  agent. 

87  Tex.  593-596,  30  S.  W.  547,  ALLISON  y.  PHOENIX  INS.  CO. 

Bnle  That  He  Who  has  Legal  Title  to  Written  Contract  may  sue 
thereon,  though  another  have  equitable  rights  to  proceeds,  applies  to 
insurance  policy. 

Approved  in  Sparks  v.  Coats,  22  Tex.  Civ.  456,  54  S.  W.  913,  plain- 
tiff given  ward's  money  by  guardian  to  loan  may  sue  on  note; 
Alamo  etc.  Ins.  Co.  v.  Schmitt,  10  Tex.  Civ.  552,  30  S.  W.  834,  hold- 
ing transferee  directed  to  apply  proceeds  to  debts  properly  joins 
assignor;  Lewis  v.  Womack  (Tex.  Civ.),  33  S.  W.  894,  legal  holder 
of  note  may  sue  thereon,  though  not  full  owner,  where  maker  not 
prejudiced;  Bond  v.  National  Exch.  Bank  (Tex.  Civ.),  53  S.  W.  75, 
allowing  suit  on  note  by  legal  holder;  Cleveland  v.  Heidenheimer 
(Tex.  Civ.),  44  S.  W.  554,  arguendo. 

Distinguished  in  Winn  v.  Ft.  Worth  etc.  By.,  12  Tex.  Civ.  200, 
202,  33  S.  W.  593,  595,  holding  assignor  of  chose  in  action  cannot  sue 
in  his  own  name. 


87  Tex.  697-^98,  30  8.  W.  435,  WICHITA  VALLEY  BY.  ▼.  PEBBY. 

Where  Appeal  Is  Dismissed  by  Court  of.  dvU  Appeals  because 
transcript  fails  to  show  notice  of  appeal  given,  upon  motion  for  re- 
hearing, supported  by  affidavits  that  such  notice  was  given,  order  of 
dismissal  should  be  set  aside  and  reasonable  time  given  to  perfect 
record. 

Approved  in  Gulf  etc.  By.  v.  Cannon,  88  Tex.  313,  31  S.  W.  499, 
on  dismissal  because  statement  of  facts  not  approved,  rehearing 
and  certiorari  should  be  granted;  Gilbough  v.  Stahl  Bldg.  Co.,  91 
Tex.  624,  45  S.  W.  386,  court  after  dismissal  should  allow  substitu- 
tion of  lost  appeal  bond  and  certiorari;  Clark  v.  Burk  (Tex.  Civ.), 
.'{5  S.  W.  28,  refusing  to  admit  transcript  where  notice  does  not  appear 
;ind  affidavits  not  offered. 
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87  Tez.  698-603,  30  S.  W.  440,  ABMSTBONO  y.  TRAYLOB. 

Articles  4606,  4606,  4607,  Bevised  Statates,  regarding  treatment 
of  estrays,  are  in  conflict  with  section  19,  article  1  of  constitution,  in    ' 
allowing  property  of  citizen  to  be  taken  and  disposed  of  without  due 
process  of  law. 

Approved  in  Nass  v.  Maxwell  (Tex.  Civ.),  32  S.  W.  562,  Armstrong 
V.  Traylor  (Tex.  Civ.),  30  S.  W.  841,  reaffirming  rule;  Graves  v.  Rudd, 
26  Tex.  Civ.  557,  65  S.  W.  64,  upholding  General  Laws  of  1899,  chap- 
ter 128,  regulating  livestock;  Greer  v.  Downey,  8  Ariz.  168,  71  Pac. 
902,  61  L.  B.  A.  408,  holding  void  act  prohibiting  animals  from 
running  at  large  and  providing  for  detention  of  such  animals  to  be 
turned  over  to  pound-keeper,  and  if  not  claimed  within  ten  days  to 
be  sold,  proceeds  to  be  applied  in  paying  damages,  expenses  and  costs, 
balance  to  be  turned  into  school  fund.    See  note,  90  Am.  St.  Bep.  213. 

Distinguished  in  Vogt  v.  Bexar  Co.,  16  Tex.  Civ.  571,  42  S.  W. 
129,  holding  law  for  opening  roads  does  not  take  property  without 
due  process. 

By  "Law  of  Land"  is  Meant  General  Law  Wlilch  Hears  before  it 
condemns,  proceeds  upon  inquiry,  and  renders  judgment  only  after 
trial. 

Approved  in  Biggins  v.  Bichards,  97  Tex.  235,  77  S.  W.  947,  hold- 
ing aldermen  who  preferred  charges  against  mayor  were  not  dis- 
qualified from  acting  as  members  of  council  in  impeachment  trial. 
See  note,  114  Am.  St.  Bep.  324. 

Under  Section  23,  Article  16  of  Constitution,  Legislature  may  pass 
law  regulating  livestock,  making  it  applicable  to  entire  state,  or  only 
to  such  parts  as  adopt  it.  In  latter  case  vote  of  freeholders  of  af- 
fected section  is  necessary  to  adoption. 

Beaffirmed  in  Boberson  v.  State,  42  Tex.  Cr.  597,  63  S.  W.  885. 
Approved  in  Ex  parte  Thompkins,  47  Tex.  Cr.  359,  83  S.  W.  379, 
upholding  right  of  freeholders  in  portion  of  justice  precinct  of  Panola 
county  to  adopt  stock  law  under  general  provisions  of  legislature. 

87  Tez.  608-612,  30  8.  W.  636,  LANDA  y.  SHOOK. 

Death  of  Member  of  Law  Firm  Ends  Contract  of  Employment  of 
firm  in  pending  suit,  and  upon  client's  refusal  to  accept  survivor's 
services  latter  may  sue  for  services  already  performed  by  firm. 

Cited  in  Clifton  v.  Clark,  83  Miss.  466,  102  Am.  St.  Bep.  458,  36 
So.  253,  arguendo.  See  notes,  69  Am.  St.  Bep.  414;  66  L.  B.  A. 
822. 

Miscellaneous. — ^Landa  v.  Shook  (Tex.  Civ.),  31  S.  W.  57,  referring 
to  opinion  of  supreme  court  on  appeal. 

87  Tex.  612-613,  30  S.  W.  858,  COI^YNB  y.  GAIN. 

Miscellaneous. — Cited  in  Fellers  v.  McFatter,  46  Tex.  Civ.  341,  101 
S.  W.  1068. 

87  Tex.  614-622,  30  8.  W.  863,  DITTMAK  v.  WEISS. 

While  Act  of  March  24,  1879,  Does  not  Authorize  Volmitary  as- 
signee for  benefit  of  creditors  to  sue  to  set  aside  fraudulent  convey- 
ances of  grantor  unless  made  in  contemplation  of  assignment,  it  does 
not  deprive  creditors  of  that  right. 

Approved  in  Shelley  v.  Nolen,  38  Tex.  Civ.  350,  351,  88  S.  W.  528, 
holding  in  action  by  trustee  to  set  aside  fraudulent  conveyance  made 
by  bankrupt,  where  it  appeared  wife  of  bankrupt  had  title  to  prop- 
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erty,  do  title  was  acquired  by  trustee  by  virtue  of  bankruptcy  laws 
and  action  could  not  be  maintained.  See  note,  58  Am.  St.  Bep. 
95,  97. 

Creditors  may  Bring  Suit  to  Subject  Property  Fraudulently  con- 
veyed by  debtor  to  payment  of  their  debts,  without  having  first 
acquired  lien  thereon. 

Distinguished  in  Herring  etc.  Co.  v.  Kroeger,  23  Tex.  Civ.  675,  57 
S.  W.  981,  refusing  remedy  where  fund  beyond  reach  by  garnish- 
ment or  attachment. 

87  Tex.  622-628,  30  S.  W.  853,  MENGEB  y.  WARD. 

Appellant  cannot  Complain  of  Error  Committed  against  party  who 
does  not  appeal. 

Approved  in  Moore  v.  Woodson,  44  Tex.  Civ.  507,  99  S.  W.  119, 
holding  exception  for  misjoinder  of  one  of  defendants  not  embraced 
in  answers  of  other  two  defendants  will  not  be  considered  on  appeal 
by  later. 

Lease  Covenanting  Lessee  had  Bight  to  Sublet  Premises  runs  with 
land,  and  authorizes  lessee  to  assign  lease. 

Approved  in  Wildey  Lodge  No.  21  v.  City  of  Paris,  31  Tex.  Civ. 
634,  73  S.  W.  70,  where  assignment  of  lease  was  made,  and  lessor 
made  no  objection  until  twenty  years  after,  his  right  of  objection  is 
waived. 

'  Where  Lease  Conceded  to  Lessee  Bight  to  Buy  leased  premises  and 
gave  right  to  sublet,  mortgage  of  premises  by  lessee  did  not  pass 
privilege  of  buying. 

Approved  in  Myers  v.  J.  J.  Stone  &  Son,  128  Iowa,  13,  111  Am.  St. 
Rep.  180,  102  N.  W.  508,  applying  rule  where  lease  gave  lessee  option 
to  purchase  premises. 

87  Tez.  628-636,  30  S.  W.  899,  SAN  ANTONIO  ST.  BY.  ▼.  MBCH- 
LEB. 
Persons  Engaged  in  Operating  Street-cars  must  Use  Ordinary  Oare 

to  see  that  track  is  clear,  and  to  avoid  collisions  with  persons  and 
vehicles  that  may  be  upon  track  or  street. 

Approved  in  Texas  etc.  Ry.  v.  Breadow  (Tex.  Civ.),  35  S.  W.  490, 
reaffirming  rule;  Bio  Grande  etc.  Ry.  Co.  v.  Martinez,  39  Tex.  Civ. 
462,  87  S.  W.  854,  where  child  killed  while  walking  in  street  along 
railroad  track,  he  is  not  guilty  of  contributory  negligence  because 
he  could  have  avoided  it  by  taking  different  street;  McGrew  v.  St. 
Louis  etc.  Ry.  Co.,  32  Tex.  Civ.  268,  74  S.  W.  818,  where  public  streets 
cross  railroad  track,  employees  in  charge  of  trains  must  in  approach- 
ing such  places  use  ordinary  care  not  only  to  discover  if  persons  are 
on  track,  but  also  if  any  are  near  it  and  about  to  cross;  San  Antonio 
Traction  Co.  v.  Court,  31  Tex.  Civ.  147,  71  S.  W.  778,  upholding 
charge  that  if  motorman  failed  to  use  ordinary  care  to  discover  child 
on  track  or  was  negligent  in  failing  to  stop  car  in  time  to  avoid 
injury  after  discovering  it  on  track  to  find  for  plaintiff;  San  Antonio 
etc.  Ry.  V.  Renken,  15  Tex.  Civ.  234,  38  S.  W.  831,  holding  street-car 
company  has  no  exclusive  right  over  road;  City  Ry.  Co.  v.  Thompson, 
20  Tex.  Civ.  18,  47  S.  W.  1039,  holding  operator  negligent  where  he 
could  have  stopped  car. 

When  Child  is  Discovered  About  to  Cross  Track,  highest  degree  of 
diligence  must  be  exercised  to  prevent  injury. 
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Approved  in  Atchison  etc.  By.  Co.  v,  Seeger,  44  Tex.  Civ.  542,  98 
8.  W.  895,  applying  rule  where  plaintiff  was  injured  by  engineer  who 
caused  engine  to  move  while  he  was  under  it  cleaning  ash-pan; 
Chicago  City  By.  Co.  v.  Tuohy,  196  111..  416,  63  N.  E.  1000,  58  L. 
B.  A.  270,  applying  rule  where  street-car  approached  street  crossing 
at  fast  rate  of  speed  without  alarm  while  boy  is  standing  on  track 
in  full  view  of  motorman;  Sample  v.  Consolidated  Light  etc.  Co., 
50  W.  Va.  475,  40  S.  E.  599,  57  L.  B.  A.  186,  holding  railway  could 
not  be  relieved  of  its  liability  for  negligence  in  running  over  child 
because  child  was  unattended  in  public  street. 

Miscellaneous. — Cited  in  Texas  etc.  By.  Co.  v.  Harby,  28  Tex.  Civ. 
29,  67  S.  W.  544,  as  to  measure  of  damages  in  action  by  parents  for 
wrongful  death  of  minor  child. 

87  Tex.  637-639,  31  S.  W.  808,  KIMBEBLT  y.  MOKBIS. 

Private  Person  may  Move  for  Mandamus  to  enforce  public  duty  not 
due  government  as  such,  without  intervention  of  government  law 
officer. 

Approved  in  Sweeney  v.  Webb,  33  Tex.  Civ.  327,  328,  330,  76  S.  W. 
768,  769,  holding  publication  in  newspaper  of  result  of  local  option 
election  after  judge  ha^  selected  newspaper  being  ministerial  act,  may 
be  enjoined  by  injunction;  Good  v.  Common  Council  of  San  Diego, 
5  Cal.  Ap.  271,  90  Pac.  47,  holding  mandamus  will  lie  to  compel  city 
council  to  call  election  upon  petition  of  elector;  Windsor  v.  Polk 
County,  115  Iowa,  742,  87  N.  W.  705,  granting  mandamus  to  taxpayer 
to  compel  board  of  supervisors  to  submit  to  electors  question  of 
rescinding  authority  for  erection  of  courthouse. 

Distinguished  in  Lewright  v.  Love,  95  Tex.  160,  65  S.  W.  1090, 
holding  taxpayer  cannot  compel  controller  by  mandamus  to  collect 
tax  on  carrier. 

87  Tex.  641-643,  30  S.  W.  861,  ZAPP  y.  JOHNSON. 

Purchaser  of  Agrlcnltnral  Products  Witliin  Time  that  landlord's 
lien  for  rent  continues  thereon,  who  converts  same  to  his  use,  may 
be  sued  by  landlord,  after  lien  period  has  expired,  without  previous 
resort  to  distress  warrant. 

Approved  in  Newman  v.  Ward  (Tex.  Civ.),  46  S.  W.  870,  reaffirm- 
ing rule;  Sexton  Bice  etc.  Co.  v.  Sexton,  48  Tex.  Civ.  202,  106  S.  W. 
734,  where  tenant  sold  crop  to  third  party  and  latter  disposed  of  it, 
judgment  for  landlord  against  third  party  authorized  in  action  for  con- 
version of  crop,  evidence  showing  crop  reached  third  party  within 
less  than  thirty  days  after  removal  from  premises;  Scaling  v.  First 
Nat.  Bank,  39  Tex.  Civ.  159,  87  S.  W.  717,  upholding  mortgagee's 
right  to  maintain  action  for  value  of  mortgaged  chattels  against  one 
who  wrongfully  converted  them,  although  he  was  not  then  entitled 
to  possession  of  property;  Mensing  Bros.  &  Co.  v.  Cardwell,  33  Tex. 
Civ.  18,  75  S.  W.  348,  applying  rule  where  defendant  received  cotton 
grown  upon  rented  premises  upon  which  landlord  had  lien  for  rent; 
Scott  V.  Cox,  30  Tex.  Civ.  196,  70  S.  W.  804,  where  defendant  attached 
goods  of  C.  as  property  of  another,  and  C.  sued  him  for  conversion, 
obtaining  judgment,  which  defendant  paid,  he  cannot  claim  goods  as 
of  time  of  attachment  against  owner  of  chattel  mortgage;  Ward  v. 
Gibbs,  10  Tex.  Civ.  293,  30  S.  W.  1127,  holding  purchaser  may  be  sued 
for  value  to  amount  of  debt  secured;  Fouts  v.  Ayres,  11  Tex.  Civ. 
339,  32  S.  W.  436,  holding  mortgagee  may  sue  purchaser  with  notice 
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of  conversion;  Blinn  v.  McDonald,  92  Tex.  609,  46  S.  W.  789,  holding 
heir,  devisee,  or  legatee  liable  to  creditor  for  defeating  his  lien;  Ohio 
Cultivator  Co.  v.  People's  Nat.  Bank,  22  Tex.  Civ.  662,  55  S.  W.  771, 
holding  beneficiary  may  charge  fraudulent  purchaser  with  value  above 
amount  trustee  received;  Cardwell  y.  Masterson,  27  Tex.  Civ.  595, 
66  S.  W.  1123,  holding  foreclosure  of  landlord's  lien  properly  joined 
with  action  for  conversion. 

Distinguished  in  Estea  v.  McKinney  (Tex.  Civ.),  43  S.  W.  557, 
holding  landlord  has  no  lien  on  proceeds  of  sale  by  tenant. 

87  Tez.  64S-647,  30  S.  W.  861,  GAldBLE  y.  BUTOHEE. 

Wife  of  Legatee  Under  Will  is  Competent,  as  Subscribing  Witness, 
to  testify  to  its  execution  in  proceeding  to  probate  it  under  statutes 
of  this  state. 

Beaffirmed  in  Gamble  v.  Butchee  (Tex.  Civ.),  31  S.  W.  318. 

Denied  in  Belledin  y.  Gooley,  157  Ind.  52,  60  N.  E.  708,  holding 
wife  of  beneficiary  of  will  incompetent  witness  to  its  execution. 

87  Tez.  647-648,  30  S.  W.  869,  INGEBSOLL  y.  McWILLIE. 

Priyilege  of  Refusing  to  Answer  In  Proper  Case  is  Priyilege  of 
witness  alone.  If  voluntarily,  or  by  compulsion  of  court,  he  answers 
question  when  he  might  have  refused  to  do  so,  no  party  can  com- 
plain. 

Approved  in  Texas  etc.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  503, 
see  31  S.  W.  849,  permitting  on  cross-examination  to  show  that  wit- 
ness is  in  jail  under  indictment;  Missouri  etc.  By.  Co.  v.  Creason,  101 
Tex.  337,  107  S.  W.  528,  holding  witness  cannot  be  asked,  for  pur- 
pose of  impeachment,  whether  he  had  been  indicted  for  felony;  State 
V.  Shockley,  29  Utah,  78,  80  Pac.  883,  where  witness  is  defendant  in 
murder  case,  he  need  not  personally  make  objection  and  claim  privi- 
lege from  questions  asked  respecting  other  crimes,  but  may  make  such 
claim  through  his  counsel.    See  npte,  110  Am.  St.  Bep.  663. 

Miscellaneous. — Simmons  v.  Simmons  (Tex.  Civ.),  39  S.  W.  640, 
cited  as  showing  that  common-law  marriage  is  valid. 
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88  Tex.  1-9,  29  8.  W.  1067,  BUBNHAM  y.  LOGAN. 

Oreat  Latttade  ia  Allowed  In  Introduction  of  Evidence  on  questions 
of  fraud. 

Followed  in  Loftus  t.  Ivy,  14  Tex.  Civ.  702,  37  8.  W.  767. 

Where  Mortgage  or  Oommon-law  Assignment  by  Insolvent  is  fraud- 
ulent, it  leaves  property  subject  to  levy  on  behalf  of  injured  creditor. 
This  is  not  true  of  general  assignment. 

See  note,  58  Am.  St.  Bep.  99. 

Where  Instrument  Conveying  Insolvent's  Property  to  Creditor  is 
attacked  as  fraudulent  by  another  creditor,  court  should  charge  that 
assignee  must  have  participated  in  fraud  to  invalidate  conveyance. 

Beaffirmed  in  Sonnentheil  v.  Texas  etc.  Trust  Co.,  10  Tex.  Civ. 
282,  30  S.  W.  949;  Bowie  v.  Hedrick  (Tex.  Civ.),  35  8.  W.  319;  Wade 
V.  Odle,  21  Tex.  Civ.  661,  54  ».  W.  789. 

Transfer  of  Goods  of  Insolvent  Firm  to  Creditor,  latter  to  take  pos- 
session of  and  sell  same,  and  after  satisfying  his  own  debt,  to  divide 
proceeds  pro  rata  among  creditors  named,  is  statutory  general  as- 
signment. 

Approved  in  Adoue  v.  Collins  (Tex.  Civ.),  36  S.  W.  307,  arguendo. 

Explained  in  Tittle  v.  Yanleer,  89  Tex.  191,  34  S.  W.  722,  37  L. 
B.  A.  337,  holding  conveyance  at  bar  a  trust  deed  in  nature  of  a 
mortgage.    See  note,  37  L.  B.  A.  360,  362. 

A  Charge  Correct  as  Far  as  It  Goes  is  not  Ground  for  reversal, 
where  a  more  specific  charge  was  not  requested. 

Approved  in  Galveston  etc.  By.  Co.  v.  Hubbard,  33  Tex.  Civ.  344, 
76  S.  W.  764,  reaffirming  rule. 

88  Tez.  9-14,  28  8.  W.  9S1,  SO  8.  W.  649,  WESTEBN  UNION  TEL. 
CO.  ▼.  SMITH. 
Facts  not  Alleged,  Though  Admitted  In  Evidence  without  objection, 
will  not  support  judgment. 

Approved  in  Forge  v.  Houston  etc.  B.  Co.,  41  Tex.  Civ.  83,  90 
S.  W.  1119,  reaffirming  rule;  Moody  v.  Bowland,  100  Tex.  370,  99  S. 
W.  1115,  admission  without  objection  of  evidence  inadmissible  under 
general  denial  will  not  sustain  defense;  Western  Union  Tel.  Co.  v. 
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Byrd,  34  Tex.  Civ.  596,  79  S.  W.  42,  proof  showing  contract  essen- 
tially different  from  one  pleaded  will  not  support  judgment;  Hurd 
V.  Texas  Brewing  Co.,  21  Tex.  Civ.  299,  51  S.  W.  885,  in  suit  against 
corporation  to  recover  dividends. 

88  Tez.  14-19,  28  S.  W.  1065,  QUANAH  y.  WHITE. 

Under  Article  541,  Keylsed  Statutes,  aa  Amended  by  act  of  April 
13,  1891,  city  incorporating  in  place  of  corporation  declared  void  is 
not  liable  for  debts  of  latter,  unless  by  vote  of  legal  voters,  tax- 
payers of  town,  such  debts  are  assumed. 

Followed  in  Brownwood  v.  Noll  (Tex.  Civ.),  42  S.  W.  1015.  Over- 
ruled in  Brownwood  v.  Noel  (Tex.  Civ.),  43  S.  W.  890,  on  rehear- 
ing, holding  such  municipality  liable  for  old  debts  without  question 
being  submitted  to  vote  of  people. 

Under  Article  541,  Revised  Statutes,  as  Amended  by  Act  of  April 
13,  1891,  property  of  corporation  declared  void  passes  into  hands  of 
county  commissioners,  who  thereby  become  empowered  to  administer 
same  and  levy  taxes  to  pay  debts  of  such  corporation. 

Explained  in  Sun  Vapor  etc.  Light  Co.  v.  Eeenan,  88  Tex.  202, 
30  S.  W.  869,  holding  commissioners  need  not  sell  property  of  sup- 
posed corporation  whose  charter  has  been  declared  void. 

In  Order  to  Reincorporate  Town  and  Charge  It  With  Debts  of  old 
corporation,  two  elections  are  necessary;  one  to  effect  reincorporation 
at  which  all  qualified  voters  vote,  another  to  assume  debts,  at  which 
only  taxpaying  property  holders  vote. 

Cited  in  Ex  parte  Anderson,  46  Tex.  Cr.  390,  81  S.  W.  982,  argu- 
endo. 

Criticised  in  Shaplcigh  v.  San  Angelo,  167  U.  8.  657,  17  Sup.  Ct. 
Tlep.  961,  42  L.  314,  but  approved  arguendo. 

A  Proviso  is  Limited  to  the  Clause  which  precedes  it  and  to  which 
It  is  attached,  unless  the  language  indicates  to  the  contrary. 

Approved  in  Potter  v.  Robison,  102  Tex.  451,  119  S.  W.  91,  follow- 
ing rule. 

88  Tez.  20-26,  29  S.  W.  232,  TEXAS  ETC.  RT.  ▼.  WATKIN8. 

Where  No  Injury  has  Resulted  to  Appellant  from  Joinder  of  plain- 
tiffs complained  of,  court  will  not  inquire  whether  such  joinder  was- 
orror. 

Reaffirmed  in  Lindsey  v.  State,  27  Tex.  Civ.  544,  66  S.  W.  335. 
Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Carwile,  28  Tex.  Civ.  209,  67 
S.  W.  160,  applying  rule  to  plea  of  intervention  by  children  of  de- 
ceased. 

Whetiher  It  was  Negligence  to  Run  an  Engine  immediately  behind 
a  woman  with  a  child  in  the  night-time  without  any  warning  of  its 
approach  is  for  the  jury. 

Approved  in  Gulf  etc.  Ry.  v.  Wagley,  15  Tex.  Civ.  314,  40  S.  W. 
540,  reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  Malone,  102  Tex.  274,. 
115  S.  W.  1159,  railroad  not  bound  to  use  care  where  not  affected  with 
notice  that  its  track  was  used  at  night  as  footpath;  Missouri  etc. 
Ry.  Co.  V.  Snowden,  44  Tex.  Civ.  513,  99  S.  W.  866,  applying  rule 
where  man  was  struck  by  train  while  walking  along  railroad  track; 
St.  Louis  etc.  Ry.  v.  Caseday  (Tex.  Civ.),  40  S.  W.  200,  where  pas- 
senger injured  while  boarding  train,  question  of  proper  platform  is 
for  jury;  Adams  v.  Southern  Ry.  Co.,  84  Fed.  601,  whether  use  of 
trestle  was  such  as  to  give  public  implied  license  to  use  it  is  for  jury^. 
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It  is  Duty  of  Bailroad  to  Use  Ordlnaxy  t>r  Beasona1)le  Care  to  dis- 
cover and  warn  trespassers  or  licensees  on  track. 

Approved  in  Houston  etc.  Ry.  Co.  v.  Adams,  44  Tex.  Civ.  293, 
98  S.  W.  224,  Kroeger  v.  Texas  etc.  Ry.  Co.,  30  Tex.  Civ.  90,  69  S. 
W.  810,  Olivaras  v.  San  Antonio  etc.  Ry.  Co.  (Tex.  Civ.),  77  S.  W. 
983,  International  etc.  Ry.  v.  Eason  (Tex.  Civ.),  35  S.  W.  210,  Texas 
etc.  Ry.  V.  Staggs  (Tex.  Civ.),  37  S.  W.  612,  Gulf  etc.  Ry.  v.  Cun- 
ningham (Tex.  Civ.),  30  S.  W.  368,  International  etc.  Ry.  v.  Lee 
(Tex.  Civ.),  34  S.  W.  161,  Texas  etc.  Ry.  v.  Phillips  (Tex.  Civ.),  37 
S.  W.  622,  St.  Louis  etc.  Ry.  v.  Shiffiet  (Tex.  Civ.),  56  S.  W.  698, 
and  Missouri  etc.  Ry.  v.  Belew,  22  Tex.  Civ.  267,  54  S.  W.  1080,  all 
reaffirming  rule;  Houston  etc.  Ry.  Co.  v.  Burnett,  49  Tex.  Civ.  252, 
108  S.  W.  407,  section-hand  not  necessarily  negligent  in  attempting 
to  remove  hand-car  from  track  in  front  of  approaching  train;  St. 
Louis  etc.  Ry.  Co.  v.  Bolton,  36  Tex.  Civ.  92,  81  S.  W.  126,  child  not 
guilty  of  contributory  negligence  in  going  on  trestle;  Galveston  etc. 
R.  Co.  V.  Levy,  35  Tex.  Civ.  114,  79  S.  W.  883,  sending  brakeman  to 
see  if  track  was  clear  did  not  relieve  operatives  of  engine  from  duty 
of  keeping  reasonable  lookout;  Missouri  etc.  Ry.  Co.  v.  Hammer,  34 
Tex.  Civ.  355,  78  S.  W.  709,  railroad  must  keep  reasonable  lookout  for 
children  of  tender  years;  Ollis  v.  Houston  etc.  Ry.  Co.,  31  Tex.  Civ. 
602,  73  S.  W.  31,  railroad  employees  must  use  ordinary  care  to  avoid 
injuring  children  whom  they  have  allowed  to  play  in  switch-yard; 
Wilcox  V.  San  Antonio  etc.  Ry.,  11  Tex.  Civ.  491,  33  S.  W.  381, 
arguendo,  while  holding  person  riding  on  front  footboard  of  switch- 
engine  guilty  of  contributory  negligence;  St.  Louis  etc:  Ry.  v.  Bishop, 
14  Tex.  Civ.  508,  37  S.  W.  766,  operatives  having  reason  to  believe 
trespasser  is  not  aware  of  train's  approach  must  use  all  reasonable 
means  to  avoid  injury;  Blankenship  v.  Galveston  etc.  Ry.,  15  Tex. 
Civ.  86,  38  S.  W.  217,  instance  where  fact  that  deceased  was  asleep 
on  track  was  held  contributory  negligence;  Texas  etc.  Ry.  v.  Roberts, 
14  Tex.  Civ.  535,  37  S.  W.  871,  at  public  place,  railroad  company 
must  keep  a  lookout;  San  Antonio  St.  Ry.  v.  Renken,  15  Tex.  Civ. 
233,  38  S.  W.  830,  applying  rule  to  street-car  company;  Houston  etc. 
R.  R.  V.  Sgalinski,  19  Tex.  Civ.  109,  46  S.  W.  114,  arguendo,  while 
holding  railroad  not  bound  to  keep  bridge  lighted  for  licensee;  Inter- 
national etc.  Ry.  V.  Woodward,  26  Tex.  Civ.  394,  63  S.  W.  1054, 
instance  where  facts  held  sufficient  to  support  verdict;  Rodriguez  v. 
International  etc.  R.  R.,  27  Tex.  Civ.  325,  64  S.  W.  1005,  instance 
where  trespasser  crossing  between  cars  over  drawheads  was  guilty 
of  contributory  negligence.     See  note,  8  L.  R.  A.  (n.  s.)   1075. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Martin,  35  Tex.  Civ.  187, 
79  S.  W.  1102,  boy  riding  on  flat-car  of  freight  train  guilty  of  con- 
tributory negligence. 

Licensee  upon  Bailroad  at  Point  Commonly  Used  by  Pedestrians 
and  railroad  company  are  each  required  to  use  ordinary  care  to  avoid 
injury,  which  in  such  case  requires  greater  diligence  of  the  railroad 
company  than  would  be  required  at  less  frequented  portion  of  track. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Matthews,  99  Tex.  172,  88  S.  W. 
197,  Shoemaker  v.  Texas  etc.  Ry.  Co.,  29  Tex.  Civ.  580,  583,  69  S.  W. 
991,  992,  and  Texas  etc.  Ry.  v.  Vaughan,  16  Tex.  Civ.  406,  40  S.  W. 
1067,  reaffirming  rule;  Shifflet  v.  St.  Louis  etc.  Ry.,  18  Tex.  Civ.  61, 
44  S.  W.  921,  instance  of  circumstantial  evidence  of  negligence,  which 
should  have  been  submitted  to  jury;  Louisiana  etc.  Ry.  v.  McDon- 
ald (Tex.  Civ.),  52  S.  W.  650,  degree  of  care  to  be  exercised  is  that 
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of  ordinary  care;  McGrew*y.  St.  Louis  etc.  By.  Co.,  32  Tex.  Civ.  268, 
74  S.  W.  818,  ordinary  care  must  be  used  to  ascertain  not  only  if 
persons  are  on  the  track  but  if  any  are  about  to  cross  the  track; 
Texas  etc.  By.  Co.  v.  Harby,  28  Tex.  Cir.  27,  67  8.  W.  542,  applying 
rule  to  railroad  bridge  commonly  used  by  pedestrians;  St.  Louis  8.  W. 
By.  y.  Jacobson,  28  Tex.  Civ.  154,  66  S.  W.  1113,  arguendo.  See  note, 
8  L.  B.  A.  (n.  s.)  1074. 

Persons  Operating  Train  upon  Track  Oonstantly  Used  by  pedestrians 
must  use  more  diligence  to  avoid  injury  to  persons  walking  thereon 
than  would  be  necessary  as  to  more  unused  portion  of  track. 

Approved  in  Texas  etc.  By.  Co.  v.  Hernandez,  49  Tex.  Civ.  364, 
108  S.  W.  767,  applying  rule  where  child  injured  at  street  crossing; 
International  etc.  B.  B.  v.  Smith  (Tex.  Civ.),  30  S.  W.  472,  hold- 
ing railway  liable  for  its  engineer's  act  in  turning  hot  water  on 
licensee. 

Where  Bailroad,  Through  Its  Employees'  Wrongful  Act,  has  .so  ter- 
rorized another  as  to'  impel  him  to  do  act  resulting  in  his  injury, 
wrongdoer  cannot  shield  himself  from  liability  by  showing  that  such 
person  did  not  act  with  reasonable  prudence. 

Approved  in  Gulf  etc.  By.  Co.  v.  TuUis,  41  Tex.  Civ.  221,  91  S.  W. 
318,  where  person  was  injured  while  avoiding  steam  from  engine; 
Texas  Midland  B.  B.  Co.  v.  Byrd,  41  Tex.  Civ.  170,  90  S.  W.  187, 
where  plaintiff  jumped  from  safe  position  on' trestle;  Denison  etc. 
By.  Co.  V.  Freeman,  38  Tex.  Civ.  156,  85  S.  W.  57,  where  passenger 
injures  himself  in  attempting  to  escape  from  car  after  trolley-pole 
and  wires  had  become  entangled;  Law  v.  Missouri  etc.  By.  Co.,  29 
Tex.  Civ.  139,  67  S.  W.  1028,  plaintiff  may  recover  though  injured  by 
freight  train  approaching  in  front;  Edwards  v.  Campbell,  12  Tex. 
Civ.  247,  33  S.  W.  764,  discussing  liability  for  destruction  of  cotton 
left  on  platform  by  owner  with  railroad's  knowledge  of  its  exposed 
condition;  Jackson  v.  Galveston  etc.  By.,  14  Tex.  Civ.  696,  38  S.  W. 
746,  and  Jackson  v.  Galveston  etc.  By.,  90  Tex.  375,  38  S.  W.  746, 
holding  liability  wliere  fireman  jumped  from  train  against  plaintiff, 
where  danger  was  caused  by  negligence  of  engineer;  Houston  etc. 
By.  V.  Norris  (Tex.  Civ.),  41  S.  W.  711,  fact  that  one  jumping  from 
derailed*  train  would  not  have  been  injured  if  he  had  not  jumped 
will  not  relieve  railroad  from  liability;  Louisiana  etc.  By.  v.  Carstens, 
19  Tex.  Civ.  194,  47  S.  W.  38,  arguendo,  in  case  of  brakeman  crushed 
while  coupling  wrecking  train  under  direction  of  division  superin- 
tendent; White  V.  Houston  etc.  B.  B.  (Tex.  Civ.),  46  S.  W.  384, 
instance  where  actions  of  brakeman  caught  between  cars  while  train 
was  backed,  held  not  negligence  per  se;  International  etc.  By.  v. 
Newburn  (Tex.  Civ.),  58  S.  W.  543,  instance  where  held  liable  where 
injury  caused  by  fellow  sectionman  letting  go  of  hand-car,  because 
frightened  by  approaching  train. 

Distinguished  in  dissenting  opinion  in  Texas  etc.  By.  v.  Walker 
(Tex.  Civ.),  49  S.  W.  643,  majority  holding  sixteen  year  old  boy, 
in  footpath  near  track,  contributorily  negligent,  although  frightened 
by  approaching  train. 

Miscellaneous. — Cited  in  St.  Louis  etc.  By.  Co.  v.  Brown,  30  Tex. 
Civ.  59,  69  S.  W.  1011,  "reasonably  prudent  person"  and  "ordinarily 
prudent  person"  are  interchangeable  expressions. 
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88  Tex.  26-31,  29  S.  W.  377,  33  Ii.  B.  A.  163,  BAEEB  ▼.  SMELSEB. 

Supreme  Court  has  Appellate  Jurisdiction  of  Suit  for  conversion  of 
goods  of  one  thousand  dollars  in  value  and  damages,  for  reason  that 
such  damages  are  not  "interest"  within  meaning  of  section  16,  article 
5,  of  constitution. 

Approved  in  San  Antonio  etc.  By.  v.  Bamett,  27  Tex.  Civ.  501,  66 
S.  W.  476,  reaffirming  rule;  Gulf  etc.  By.  Co.  v.  Fromme,  98  Tex.  461. 
84  S.  W.  1055,  and  Texas  etc.  By.  Co.  v.  Walter  Hunt  &  Co.,  38  Tex. 
Ciy.  462,  85  S.  W.  1168,  both  applying  rule  to  action  for  damages  to 
shipment;  Schulz  v.  Tessman,  92  Tex.  491,  49  S.  W.  1033,  interest  given 
as  part  of  damages  is  to  be  included  in  amount  in  controversy;  Dwyer 
V.  Bassett  (Tex.  Civ.),  29  S.  W.  816,  defining  "interest"  as  used  in  sec 
tion  8,  article  5,  of  constitution;  Texarkana  Water  Co.  v.  Kizer  (Tex. 
Civ.),  63  S.  W.  914,  in  conversion,  interest,  being  recoverable  only 
as  diamages,  must' be  prayed  for;  Houston  etc.  By.  v.  Lockhart  (Tex. 
Civ.),  39  S.  W.  322,  arguendo. 

Distinguished  in  Potts  v.  Deyerle,  49  Tex.  Civ.  282,  107  S.  W.  929, 
one  suing  on  unpaid  check  cannot  recover  interest,  where  he  does  not 
allege  that  he  has  sustained  any  damage. 

Chattel  Mortgage  must  be  Accompanied  by  the  Immediate  delivery 
of  the  property  pledged,  and  be  followed  by  actual  and  continued 
change  of  possession,  unless  the  instrument  is  forthwith  deposited  with 
and  filed  in  county  clerk's  office  in  county  where  property  is  situated. 

Approved  in  Brown  v.  Hudson,  14  Tex.  Civ.  612,  38  S.  W.  656,  where 
owners  continue  to  look  after  cattle  under  direction  of  pledgee,  there 
is  not  sufficient  change  of  possession  to  create  valid  pledge  of  cattle. 
See  note,  46  L.  B.  A.  371. 

Tortbwith,"  Used  In  Article  319ab,  Sayles'  Statutes,  as  to  filing 
of  chattel  mortgage,  means  with  all  reasonable  diligence  and  dispatch. 

Approved  in  Austin  v.  Welch,  31  Tex.  Civ.  530,  72  S.  W.  884,  chattel 
mortgage  executed  2  P.  M.  Saturday^  and  filed  on  Monday,  not  filed 
''forthwith,"  as  against  landlord's  lien;  Cameron  Ice  Co.  v.  Wallace,  21 
Tex.  Civ.  143,  50  S.  W.  628,  chattel  mortgage  filed  forty-eight  minutes 
after  its  execution  created  prior  lien  to  attachment  levied  eighteen 
minutes  earlier  than  time  of  filing  of  mortgage;  Hackney  v.  Schow,  21 
Tex.  Civ.  615,  53  S.  W.  714,  attachment  levied  on  December  16th,  took 
preference  over  mortgage  executed  December  14th,  and  filed  December 
17th. 

88  Tex.  35-43,  29  S.  W.  1053,  SHEBMAN  y.  CONNOB. 

One  Who,  Having  Contracted  to  Construct  Waterworks  for  city  of 
given  capacity,  constructs  one  of  less  capacity,  of  which  city  takes 
possession,  while  unable  to  sue  on  contract  as  made,  is  entitled  to  rea- 
sonable value  of  system  furnished,  in  suit  upon  implied  contract. 

Approved  in  Childress  v.  Smith,  90  Tex.  616,  40  S.  W.  391,  one  can- 
not sue  upon  contract  for  contract  price  of  unfinished  work,  unless 
breach  is  shown  on  part  of  defendant;  Paschall  v.  Pioneer  etc.  Loan 
Co.,  19  Tex.  Civ.  105,  47  S.  W.  100,  contractor  who  fails  to  substantially 
perform  his  contract  to  construct  a  residence  acquires  no  lien  thereon. 
See  note,  61  L.  B.  A.  89,  90. 

Two  Causes  of  Action  Arising  from  Same  Contract  may  be  estab- 
lished in  same  suit,  final  judgment  being  against  party  liable  for 
greater  amount  for  such  sum  as  his  liability  exceeds  that  of  adverse 
party. 


88  Tex.  44-50  NOTES  ON  TEXAS  EEPOBTS.  604 

Approved  in  Watson  v.  De  Witt  Co.,  19  Tex.  Civ.  164,  46  S.  W. 
1069,  payment  to  architect  employed  to  finish  work  left  uncompleted  by 
contractor  was  properly  allowed  to  county. 

Upon  Breach  by  Contractor  of  Contract  to  Constmct  Waterworks 
for  city,  measure  of  damages  recoverable  by  city  is  difference  between 
contract  price  and  what  works  would  have  been  worth  to  city  if  com- 
pleted. 

Approved  in  City  of  Sherman  v.  Connor  (Tex.  Civ.),  72  S.  W.  240, 
and  Simons  v.  Wittman,  113  Mo.  Ap.  357,  88  S.  W.  794,  both  reaflSmiing 
rule;  American  Surety  Co.  v.  Lyons,  44  Tex.  Civ.  151,  97  S.  W.  1081, 
where  contractor  used  inferior  materials  in  building,  measure  of  dam- 
ages would  be  cost  of  reconstructing  building  according  to  contract; 
Watson  V.  De  Witt  Co.,  19  Tex.  Civ.  162,  46  8.  W.  1068,  difference  be- 
tween value  of  building  completed  according  to  contract  and  the  con- 
tract price  is  the  measure  of  damages  for  failure  of  contractor  to  com- 
plete building. 

Miscellaneous. — Cited  in  City  of  Sherman  v.  Connor  (Tex.  Civ.),  72 
S.  W.  239,  for  history  of  case. 

88  Tex.  44-46,  29  S.  W.  756,  WABE  y.  SHAFEB. 

Object  of  Pleading  is  to  Notify  Opposite  Party  of  Wbat  it  is  ex- 
pected to  prove  as  ground  of  plaintiff's  action  or  defendant's  defense. 

Approved  in  Hurd  v.  Texas  Brewing  Co.,  21  Tex.  Civ.  299,  51  S.  W. 
885,  evidence  regarding  notes  not  pleaded  was  properly  excluded. 

Petition  for  Damages  from  Injuries  by  Obstructions  ^'unlawfully, 
carelessly,  and  negligently"  placed  in  public  street  by  defendant  does 
not  present  issue  of  want  of  authority  from  city  to  so  place  obstruc- 
tions. 

Distinguished  in  Missouri  etc.  By.  v.  Brown  (Tex.  Civ.),  39  S.  W. 
327,  instance  where  party  held  entitled  to  show  facts  not  pleaded  to 
relieve  himself  of  contributory  negligence. 

88  Tez.  47-50,  29  S.  W.  1057,  TEXAS  LOAN  AGENCY  ▼.  TAYLOR. 

Principal  is  not  Chargeable  With  Knowledge  Acquired  by  agent  in 
business  other  than  that  of  his  principal. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  McFadden  Bros.,  89  Tex.  145, 
33  S.  W.  855,  principals  bound  by  act  of  agents  in  delivering  cotton, 
though  agents  did  not  know  that  principals  owned  same;  Missouri  etc. 
Ry.  Co.  V.  Belcher,  88  Tex.  551,  32  S.  W.  519,  applying  rule  where 
station  agent  received  notice  of  shipment  made  elsewhere  than  at  his 
station;  Merrill  v.  Southwestern  Telegraph  etc.  Co.,  31  Tex.  Civ.  616, 
73  S.  W.  424,  telephone  company  not  affected  by  fact  that  employee 
knew  of  death  of  plaintiff's  mother;  Smith  v.  Smith,  23  Tex.  Civ.  315, 
55  S.  W.  546,  loan  company  accepting  attorney's  statement  as  to  title 
not  bound  by  his  knowledge  of  lien;  Queen  Ins.  Co.  v.  May  (Tex.  Civ.)^ 
35  S.  W.  832,  to  charge  principal,  notice  to  agent  must  have  been  ac- 
quired while  transacting  principal's  business;  Allen  v.  Garrison,  92  Tex. 
548,  50  S.  W.  336,  knowledge  acquired  by  agent  at  a  time  when  not 
acting  for  principal  is  not  chargeable  to  principal;  Taylor  v.  Evans,  16 
Tex.  Civ.  417,  41  S.  W.  882,  client  not  charged  with  knowledge  of  at- 
torney acquired  previous  to  his  employment  by  such  client;  National 
Fraternity  v.  Karnes,  24  Tex.  Civ.  613,  60  S.  W.  579,  1  Tex.  Ct.  Rep. 
500,  previous  knowledge  of  physician  examining  applicant  for  insur- 
ance will  not  estop  the  company;  Ash  v.  Fidelity  etc.  Life  Assn.,  26 
Tex.  Civ.  503,  63  S.  W.  945,  previous  knowledge  acquired  by  agent  who 
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effected  renewal  insurance  is  not  knowledge  of  company;  Hargrave  v. 
Western  etc.  Tel.  Co.  (Tex.  Civ.),  60  S.  W.  690,  telegraph  operator  on 
his  way  to  work  is  agent  of  company  that  employs  him;  Western 
Tnion  Tel.  Co.  v.  Gossett,  15  Tex.  Civ.  55,  38  S.  W.  537,  arguendo. 

Distinguished  in  German  Ins.  Co.  v.  Cain  (Tex.  Civ.),  37  S.  W.  658, 
rule  not  applicable  where  agent,  authorized  to  issue  permits  for  ad- 
ditional insurance,  granted  permission,  but  forgot  to  indorse  it  on 
policy. 

88  Tex.  50-59,  27  S.  W.  121,  28  8.  W.  618,  29  S.  W.  1059,  COMPTON  y. 
MABSHAUi. 

Where  Trust  Deed  of  Insolyent  for  Benefit  of  Preferred  Creditors  is 
not  void  on  its  face,  person  attacking  same  has  burden  of  proving 
fraud. 

Reaffirmed  in  De  Ware  v.  Bailey  (Tex.  Civ.),  40  S.  W.  324,  and  Kos- 
minsky  v.  Walter  (Tex.  Civ.),  44  S.  W.  542. 

Insolvent  Debtor  has  Bight  to  Execute  Mortgage  in  good  faith  for 
benefit  of  preferred  creditors,  and  where  such  instrument,  on  its  face, 
discloses  no  fraud,  it  should  be  held,  in  absence  of  contrary  proof,  to 
confer  right  it  purports  to  convey. 

Reaffirmed  in  Lynch  v.  Payne  (Tex.  Civ.),  49  S.  W.  406. 

'88  Tex.  60-66,  29  S.  W.  1042,  BALL  y.  PBESIDIO  OOUNTT. 

Where  Power  to  Issue  Bonds  of  County  has  Been  by  Legislature 
conferred  upon  commissioner's  court,  such  power  cannot  be  exercised 
except  by  order  of  such  court  duly  made  and  evidenced  by  its  minutes. 

Approved  in  Mitchell  Co.  v.  City  Nat.  Bank,  91  Tex.  381,  43  S.  W. 

889,  innocent  purchaser  of  bonds  is  not  affected  by  separate  order  of 
court  applying  proceeds  to  wrongful  purpose;  Peck  v.  Hempstead,  27 
Tex.  Civ.  85,  65  S.  W.  665,  holding  unauthorized  city  bonds  void,  al- 
though proceeds  were  used  by  the  city. 

Law  Bequires  Dealer  in  County  Bonds  to  Know  Provisions  of  act 
of  legislature  and  order  of  county  commissioners,  under  which  such 
bonds  issued,-  whether  referred  to  on  their  face  or  not. 

Approved  in  Mitchell  Co.  v.  City  Nat.  Bank,  91  Tex.  383,  43  S.  W. 

890,  purchasers  of  bonds  are  chargeable  with  knowledge  of  court's 
order  for  issuance  of  bonds;  Young  Bond  etc.  Co.  v.  Mitchell  Co.,  21 
Tex.  Civ.  643,  54  S.  W.  287,  purchaser  of  bonds  ordered  issued  for 
courthouse,  but  which  were  issued  for  a  jail,  is  charged  with  notice 
of  their  illegality;  Cass  County  v.  Wilbarger  Co.,  25  Tex.  Civ.  56,  60 
8.  W.  990,  county  bonds  issued  under  act  of  1889  on  their  face  show 
purchaser  their  character. 

Burden  of  Proving  Themselves  Bona  Fide  Holders  for  Value  and 
without  notice  of  void  county  bonds  rests  upon  such  holders  to  fix  lia- 
bility for  such  bonds  upon  county. 

Approved  in  Wofford  v.  Farmer  (Tex.  Civ.),  40  S.  W.  740,  sustain- 
ing similar  charge  in  suit  attacking  sale  of  land  as  fraudulent. 

Explained  in  Peck  v.  Hempstead,  27  Tex.  Civ.  85,  65  S.  W.  656,  hold- 
ing city  not  estopped  by  recitals  on  its  bonds  where  never  authorized 
by  governing  body. 

Distinguished  in  City  of  Tyler  v.  Tyler  etc.  Assn.,  99  Tex.  9,  86  S. 
W.  751,  purchaser  not  charged  with  notice  of  parts  of  record  not 
connected  with  bonds  offered  for  sale. 

Knowledge  on  Part  of  Holders  of  Void  County  Bonds  at  time  of 
acquiring  them  of  facts  sufficient  to  put  them  upon  inquiry  as  to 
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validity  of  such  bonds,  which  inqniry,  if  prosecuted  with  diligence, 
would  have  revealed  their  invalidity,  and  failure  to  bo  prosecute  are 
inconsistent  with  claim  of  good  faith  and  want  of  notice. 

Approved  in  Houston  etc.  By.  v.  Shirley,  89  Tex.  99,  31  S.  W.  292, 
charge  on  notice  of  fraud  held  erroneous;  Van  Winkle  Gin  Co.  v.  Cit- 
izens' Bank,  89  Tex.  152,  33  S.  W.  864,  failure  of  bank  to  make  inquiry 
regarding  failure  of  consideration  charged  it  with  notice  of  failure  of 
consideration. 

88  Tex.  79-87,  SO  &  W.  533,  63  Am.  St  Bep.  730,  SAN  ANTONIO  ETC. 
BY.  V.  UMBUBOEB. 

The  Bails  of  a  Street-car  Track  Sliould  be  Laid  and  maintained  on  a 
level  with  the  grade  of  the  street. 

Approved  in  San  Antonio  Traction  Co.  ▼.  Haines,  45  Tex.  Civ.  294, 
100  S.  W.  791,  street  railway  company  must  use  ordinary  care  to  avoid 
injuring  persons  on  its  tracks;  Pugh  v.  Texarkana  Light  etc.  Co. 
(Ark.),  109  S.  W.  1022,  street  railway  must  keep  the  space  occupied 
by  its  roadbed  in  good  repair.    See  note,  52  L.  B.  A.  450. 

The  Measure  of  Damagee  for  a  Temporary  Nuisance  is  not  the  de- 
preciation in  value  of  the  abutting  property. 

Approved  in  Cane  Belt  B.  Co.  v.  Bidgeway,  38  Tex.  Civ.  112,  85  S. 
W.  497,  damages  for  the  temporary  negligent  maintenance  of  ditch  in 
street  are  the  depreciation  in  rental  value  during  such  period. 

The  Proper  Oonstruction  and  Maintenance  of  a  Street  Bailway  upon 
a  public  street  are  not  an  additional  servitude. 

Approved  in  Wagner  v.  Bristol  etc.  By.  Co.,  108  Va.  601,  62  S.  E. 
393,  reaffirming  rule;  San  Antonio  etc.  By.  Co.  v.  Benken,  15  Tex.  Civ. 
235,  38  S.  W.  831,  street  railway  has  no  right  in  streets  paramount  to 
pedestrian;  dissenting  opinion  in  Kinsey  v.  Union  Traction  Co.,  169 
Ind.  630,  81  N.  E.  946,  majority  holding  street  railway  operating  inter- 
urban  trains  carrying  freight  liable  to  abutting  property  owners.  See 
notes,  106  Am.  St.  Bep.  244;  100  Am.  St.  Bep.  58. 

Distinguished  in  Bische  v.  Texas  Transp.  Co.,  27  Tex.  Civ.  37,  66  8. 
W.  327,  street  railway  transporting  freight  may  be  additional 
servitude. 

Fact  That  Street-car  Tracks  are  Laid  so  Close  to  sidewalk  as  to 
materially  impede  delivery  of  goods  does  not  give  abutting  owner  right 
to  damages. 

See  note,  43  L.  B.  A.  557. 

88  Tex.  88-93,  30  8.  W.  442,  JONES  V.  GILCHBIST. 

General  Oondltion  in  Bailroad  Oonstruction  Contract  that  materials 
used  shall  be  subject  to  inspection  and  approval  of  engineer  vests  ab- 
solute power  in  him,  is  binding  upon  subcontractors,  and  is  not  variable 
by  parol  agreement  of  engineer,  prior  to  subcontractor's  contract,  to 
accept  certain  materials  conveniently  located. 

Approved  in  Jones  v.  Risley,  91  Tex.  5,  32  S.  W.  1029,  reaffirming 
rule;  Jones  v.  Eisley  (Tex.  Civ.),  31  8.  W.  546,  arguendo. 

88  Tex.  94-98,  30  S.  W.  896,  WESTEBN  UNION  TEI«.  CO.  V.  COFFIN. 

Telegraph  Company  must  Notice  Purpose  of  Message  as  disclosed  on 
its  face,  and  when  relating  to  serious  sickness  or  death,  must  notice 
that  beneficiary  has  serious  interest  in  its  prompt  delivery. 

Approved  in  Western  etc.  Tel.  Co.  v.  Randies  (Tex.  Civ.),  34  S.  W. 
448,  "Father  fatally  hurt;  come  if  you  can,"  constitutes  notice.  See 
note,  117  Am.  St.  Rep.  290. 
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Disapproved  in  Western  Union  Tel.  Co.  v.  Ferguson,  157  Ind.  74, 
60  N.  E.  678,  54  L.  R.  A.  846,  refusing  recovery  for  nondelivery  of 
death  telegram. 

Bight  to  Recover  for  Failure  to  Deliver  Message  announcing  sick- 
ness or  funeral  does  not  depend  upon  kinship,  which  affects  only  ques- 
tion of  notice  and  proof  of  injury,  but  upon  laws  applicable  to  all 
breaches  of  contract. 

Approved  in  Western  Union  Tel.  Co.  v.  Sweetman,  19  Tex.  Civ.  438, 
47  S.  W.  677,  messages  of  serious  sickness  or  death  charge  knowledge 
that  addressee  has  serious  interest  in  their  prompt  delivery;  Thomas 
V.  Western  U.  Tel.  Co.,  25  Tex.  Civ.  400,  61  8.  W.  502,  telegraph  com- 
pany not  liable  for  damages  for  mental  suffering  caused  resident  of 
Texas  by  failure  to  deliver  message  sent  and  received  between  two 
points  in  Arkansas.     See  note,  71  Am.  St.  Rep.  196. 

Disapproved  in  Seifert  v.  Western  Union  Tel.  Co.,  129  Ga.  185,  58 
8.  E.  701,  121  Am.  St.  Rep.  210,  denying  recovery  for  suffering  caused 
by  delay  in  transmitting  message  summoning  physician. 

m  Order  to  Bender  Telegraph  Odlnpauy  Liable  to  Addressee  of  mes- 
sage regarding  funeral  of  latter's  brother  in  law  for  mental  anguish, 
consequent  upon  failure  to  deliver  in  due  time,  it  must  appear  that 
at  time  of  delivery  to  company  for  transmission,  notice  was  given 
of  unusual' affection  between  deceased  and  plaintiff. 

Approved  in  Southwestern  Tel.  Co.  v.  Gotcher,  93  Tex.  118,  53  8.  W. 
688,  telephone  company  not  liable  for  failure  to  deliver  message  from 
father  in  law  to  son  in  law,  informing  latter  of  death  of  his  wifo*8 
brother;  Western  etc.  Tel.  Co.  v.  Garrett  (Tex.  Civ.),  34  8.  W.  650,  re- 
versing judgment  under  the  rule;  Western  Union  Tel.  Co.  v.  Ayers, 
131  Ala.  394,  90  Am.  St.  Rep.  92,  31  So.  79,  father  cannot  recover  for 
failure  to  deliver  telegram  causing  absence  of  brother  in  law  from 
daughter's  funeral.  See  notes,  117  Am.  St.  Rep.  289,  316;  15  L.  R.  A. 
(n.  s.)  280. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Gibson  (Tex.  Civ.),  39 
8.  W.  199,  instance  where  petition  brought  case  within  rule,  but  evi- 
dence did  not  show  notice. 

In  Action  for  Damages  for  Failure  to  Deliver  Telegraph  Message, 
jury  cannot  infer  mental  anguish  from  fact  of  relationship  of  brother 
'  in  law  between  plaintiff  and  deceased.  Proof  of  actual  suffering  is 
necessary  to  support  recovery. 

Approved  in  Western  Union  Tel.  Co.  v.  Wilson,  97  Tex.  24,  75  8. 
W.  483,  denying  recovery  for  nondelivery  of  telegram  announcing 
death  of  niece,  in  absence  of  special  circumstances;  Randall  v.  West- 
em  Union  Tel.  Co.  (Ky.),  107  8.  W.  236,  denying  recovery  for  mental 
anguish  from  nondelivery  of  telegram  announcing  death  of  fiancee; 
Western  Union  Tel.  Co.  v.  Simmons,  32  Tex.  Civ.  579,  75  S.  W.  823, 
plaintiff  suing  for  mental  anguish  from  being  prevented  from  attending 
brother's  funeral  may  be  cross-examined  as  to  existence  of  such  an- 
guish; Western  Union  Tel.  Co.  v.  Edmonson  (Tex.  Civ.),  40  8.  W.  623, 
allowing  recovery  for  mental  anguish  caused  by  being  compelled  to 
wait  for  train  to  go  to  sick  parent;  Western  Union  Tel.  Co.  v.  Luck, 
91  Tex.  181,  66  Am.  St.  Rep.  872,  41  8.  W.  470,  mother  not  entitled  to 
damages  for  negligent  delivery  of  message  to  her  daughter,  notifying 
daughter  of  father's  sickness  and  requesting  her  to  come  home;  West- 
cm  Union  Tel.  Co.  v.  Sweetman,  19  Tex.  Civ.  437,  47  S.  W.  676,  mental 
anguish  is  an  element  of  damages  for  failure  to  deliver  telegram; 
Cashion  v.  Western  Union  Tel.  Co.;  123  N.  C.  275,  31  S.  E.  495,  mental 
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anguish  for  failure  to  promptly  deliver  telegram  from  a  widow  to  her 
brother  in  law  is  matter  of  proof.     See  note,  68  Am.  St.  Rep.  826. 

The  Person  for  Whose  Benefit  a  Telegram  is  sent,  if  named  in  mes- 
sage, may  sue  for  injury  from  negligence  of  telegraph  company. 

Approved  in  White  hill  v.  Western  Union  Telegraph  Co.,  136  Fed.  501, 
reaffirming  rule. 

Miscellaneous. — Cited  in  Western  Union  Tel.  Co.  v.  Christensen  (Tex. 
Civ.),  78  S.  W.  745,  refusing  to  consider  failure  to  deliver  telegram  as 
a  tort,  in  view  of  pleadings. 

88  Tex.  98-111,  30  8.  W.  539,  31  8.  W.  185,  DUBBELL  v.  FABWELL. 

Where  President  of  Oorporation,  by  Deed  of  Trusty  makes  his  land 
security  for  debts  of  corporation,  it  will  be  discharged  from  liability 
by  same  acts  as  would  discharge  individual  surety  therefrom. 

Approved  in  Schneider  v.  Sellers,  98  Tex.  389,  84  S.  W.  421,  (Tex. 
Civ.),  81  S.  W.  129,  where  wife's  land  and  husband's  cattle  mortgaged 
for  his  debt,  release  of  cattle  released  land;  Angel  v.  Miller,  16  Tex. 
Civ.  683,  39  S.  W.  1093,  where  wife  and  husband  give  trust  deed  of  her 
separate  property  to  secure  husband's  debt,  extension  of  note  without 
wife's  assent  releases  lien  on  land;  Terhume  v.  First  Nat.  Bank,  24  Tex. 
Civ.  245,  60  S.  W.  354,  payment  of  debt  for  which  land  was  security 
releases  the  lien  on  the  laud. 

Where  President  of  Oorporation,  by  Deed  of  Trust,  makes  his  land 
surety  for  corporation's  debt  already  secured  by  deed  of  trust  of 
corporation,  upon  written  condition  that  his  land  is  not  to  be  resorted 
to  until  corporation  assets  covered  by  latter  deed  be  exhausted,  per- 
formance of  such  condition  is  prerequisite  to  resort  to  his  land. 

Approved  in  Morrison  v.  Lazarus,  90  Tex.  48,  36  S.  W.  428,  where 
homestead  is  established  out  of  tract  on  which  lien  for  purchase  money 
exists,  homestead  is  not  liable  until  remainder  of  tract  is  exhausted. 

Distinguished  in  Texas  etc.  By.  Co.  v.  Watson,  13  Tex.  Civ.  556,  36 
S.  W.  291,  where  objection  that  amendment  was  subject  to  statute  of 
limitations  was  urged  in  trial  court. 

If  Surety's  Oontract  be  Altered  Without  His  Oonsent^  whether  he 
sustain  injury  or  contract  be  to  his  advantage,  it  ceases  to  be  his  con- 
tract or  obligation. 

Approved  in  Albright  v.  Allday  (Tex.  Civ.),  37  S.  W.  651,  instance 
of  modification  of  county  commissioners'  land  contract  which  release«l 
sureties;  Seattle  v.  Keller  (Tex.  Civ.),  49  S.  W.  409,  extension  of  time 
to  husband  releases  wife's  property  from  liability  where  she  is  surety 
on  the  note. 

The  Court  wiU  not  Sender  a  Judgment  upon  Beversal,  if  it  appears 
that  in  order  to  do  justice  to  the  parties  other  facts  should  be  passed 
upon  by  the  court  or  jury. 

Approved  in  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  155,  reafllrm- 
ing  rule. 

88  Tex.  111-117,  SO  8.  W.  543,  TEXAS  ETC.  BY.  T.  GAY. 

Wliere  Bailroad  Company,  by  Fraud  and  OoUuslon,  secures  appoint- 
ment of  receiver,  it  is  as  fully  responsible  for  negligence  in  operation 
of  its  road  by  such  receiver  as  it  would  be  if  its  road  had  been  oper- 
ated by  superintendent  appointed  by  directors. 

Reaffirmed  in  Texas  etc.  By.  v.  Eberhart  (Tex.  Civ.),  40  S.  W.  1061. 

Where  Defense  of  Limitation  waa  uot  Urged,  or  called  to  attention 
of  trial  court,  or  assigned  as  error  in  court  of  civil  appeals,  it  will  not 
be  considered  in  supreme  court. 
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Approved  in  McGlasson  v.  State,  38  Tex.  Cr.  362,  43  S.  W.  95,  bill 
of  exceptions  should  disclose  the  ground  of  objection  to  the  testimony 
complained  of. 

An  Objection  to  Evidence  That  "We  Use  Slots  and  Keys  now  on  all 
engines,"  on  ground  that  it  "was  not  competent,"  is  sufficiently 
specific. 

Approved  in  Texas  Brewing  Co.  v.  Dickey  (Tex.  Civ.),  43  S.  W.  578, 
"incompetent"  and  "not  permissible  under  rules  of  evidence"  are 
synonymous. 

88  Tex.  117-120,  SO  &  W.  431,  8AN0HES  v.  SAN  ANTONIO  ETO. 


Ordinarily,  Negligence  Is  Question  of  Fact  f or  Jnry,  but  where, 
from  testimony  on  issue  of  negligence,  t.o  inference  but  negligence 
can  be  drawn,  it  becomes  question  of  law  for  court. 

Approved  in  Haass  v.  Galveston  etc.  Ry.,  24  Tex.  Civ.  136,  57  S. 
W.  856,  Southern  Pac.  Co.  v.  Winton,  27  Tex.  Civ.  514,  66  8.  W,  483, 
and  Flores  v.  Atchison  etc.  Ry.,  24  Tex.  Civ.  331,  66  S.  W.  711,  all 
reaflBrming  rule;  Texas  etc.  Ry.  Co.  v.  Tucker,  48  Tex.  Civ.  119,  106  S. 
W.  766,  whether  failure  to  blow  whistle  was  negligence  question  for 
jury;  Texas  etc.  Ry.  Co.  v.  Shivers,  48  Tex.  Civ.  115,  106  S.  W.  896, 
railroad  not  liable  for  injury  to  one  who  stepped  immediately  in  front 
of  train;  Missouri  etc.  Ry.  Co.  v.  Gist,  31  Tex.  Civ.  665,  73  8.  W.  858, 
failure  to  keep  ticket  office  open  and  not  to  give  passenger  sufficient 
time  to  procure  ticket  by  leaving  train,  negligence  per  se;  Lumsden  v. 
Chicago  etc.  Ry.  Co.,  31  Tex.  Civ.  606,  73  S.  W.  429,  question  of  neg- 
ligence is  for  jury  where  danger  of  crossing  railroad  track  is  ap- 
parent; Dallas  Rapid  etc.  Ry.  Co.  v.  Payne  (Tex.  Civ.),  78  S.  W.  1085, 
negligence  per  se  where  signal  to  stop  was  given  and  speed  of  car  was 
lessened  and  then  began  to  get  faster;  Galveston  etc..  Ry.  v.  Michalke, 
14  Tex.  Civ.  497,  37  S.  W.  481,  charge  leaving  question  of  railroad's 
negligence  to  jury  approved;  Missouri  etc.  Ry.  v.  Martin  (Tex.  Civ.), 
44  S.  W.  704,  instance  where  person  negligently  went  on  track  in  front 
of  approaching  train;  Gulf  etc.  Ry.  v.  Abenroth  (Tex.  Civ.),  55  S.  W. 
1122,  instance  where  driver  at  railway  crossing  was  negligent  as 
matter  of  law. 

Distinguished  in  Gulf  etc.  Ry.  v.  Shieder,  88  Tex.  163,  see  30  S.  W. 
905,  28  L.  R.  A.  538,  evidence  held  to  negative  contributory  negligenco. 

Altlioagh  One  Going  npon  Ballroad  Track,  In  Front  of  Engine,  be 
guilty  of  negligence,  and  employees  in  charge  were  guilty  of  no  tieg- 
ligence  until  engineer  actually  discovered  peril  of  person  on  track,  if 
thereafter  engineer  failed  to  use  greatest  precaution  to  avoid  injury, 
such  person  can  recover. 

Reaffirmed  in  Missouri  etc.  Ry.  Co.  v.  Ferris,  23  Tex.  Civ.  219,  55 
S.  W.  1120;  Missouri  etc.  Ry.  Co.  v.  Stone,  23  Tex.  Civ.  110,  56  8.  W. 
935;  St.  Louis  etc.  Ry.  v.  Bishop,  14  Tex.  Civ.  509,  37  S.  W.  766;  Smith 
V.  Houston  etc.  Ry.,  17  Tex.  Civ.  506,  43  S.  W.  36;  De  Palacias  v.  Rio 
Grande  etc.  Ry.  (Tex.  Civ.),  46  S.  W.  613;  Louisiana  etc.  Ry.  v.  Mc- 
Donald (Tex.  Civ.),  52  S.  W.  650.  Approved  in  Northern  Texas  Trac- 
tion Co.  V.  Mullins,  44  Tex.  Civ.  569,  99  S.  W.  435,  motorman  upon 
discovering  dangerous  situation  of  person  upon  trestle  must  use  every 
reasonable  means  to  avoid  accident;  Galveston  etc.  Ry.  Co.  v.  Hanna, 
34  Tex.  Civ.  611,  79  S.  W.  641,  where  motorman  saw  that  man  would 
probably  run  in  front  of  car;  Christie  v.  Galveston  City  R.  R.  (Tex. 
Civ.),  39  S.  W.  639,  allowing  recovery  where  conductor,  seeing  pjain^ 
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tiff's  peril,  took  no  precautions  for  hig  safety;  Galveston  etc.  Ry.  v. 
Haas,  19  Tex.  Civ.  647,  48  S.  W.  541,  where  deceased  negligently  went 
upon  track,  railroad  company  is  not  liable,  though  its  train  was  run- 
ning at  unusual  speed;  International  etc.  Ry.  v.  Woodward,  26  Tex. 
Civ.  3d4,  63  S.  W.  1054,  engineer  held  guilty  of  negligence  in  not  at- 
tempting to  stop  train  when  he  saw  plaintiff's  danger;  Qalveston  etc. 
Ry.  V.  Dyer  (Tex.  Civ.),  38  S.  W.  218,  arguendo. 

Distinguished  in  Houston  etc.  Ry.  Co.  v.  O'Donneli;  99  Tex.  641,  92 
S.  W.  410,  deafness  of  person  on  track,  not  known  to  train  operatives, 
raises  no  duty  of  increased  care;  McCowen  v.  Gulf  etc.  Ry.  Co.  (Tex. 
Civ.),  73  S.  W.  47,  railroad  need  not  keep  lookout  on  bridge  to  dis- 
cover trespasser. 

Wliere,  on  Appeal  ftoxn  Judgment  in  Favor  of  Bailroad,  in  action  for 
injuries,  it  appears  that  issue  favorable  to  plaintiff  might  have  been,, 
but  was  not,  raised,  judgment  will  not  be  disturbed  when  correct  on 
all  of  evidence. 

Approved  in  Houston  etc.  Ry.  v.  Stewart,  14  Tex.  Civ.  705,  37  S. 
W.  771,  requested  charge  on  issue  not  raised  by  evidence  properly  re- 
fused; Houston  etc.  Ry.  v.  Powell  (Tex.  Civ.),  41  S.  W.  696,  negligence 
not  specified  in  pleadings  cannot  be  submitted  to  jury. 

88  Tex.  120-126,  SO  S.  W.  551,  OUBDY  V.  STAFFOBD. 

An  Instrument  Purporting  to  Oonvey  Sach  Part  of  Certain  tract,, 
which  is  owned  and  claimed  by  grantor,  may  be  made  certain  by  ex- 
trinsic evidence  as  to  what  part  grantor  owned  and  claimed. 

Approved  in  McCartney  v.  McCartney  (Tex.  Civ.),  53  S.  W.  391,. 
grantor's  subsequent  deeds,  conduct,  and  declarations  are  admissible 
to  aid  imperfect  description. 

That  Construction  Should  be  Adopted  Which  Would  Oive  Effect  to- 
conveyance,  rather  than  that  which  would  destroy  it. 

Approved  in  Macmanus  v.  Orkney,  91  Tex.  31,  40  S.  W.  716,  order 
of  court  for  sale  of  land  sustained. 

All  Property  of  Bankrupt  not  Exempt  Passes  Under  Deed  of  assign- 
ment,  whether  properly  scheduled  or  not. 

Arguendo  in  Neyland  v.  Texas  etc.  Lumber  Co.,  26  Tex.  Civ.  421, 
422,  64  S.  W.  698,  following  rule. 

Under  Bankruptcy  Act  of  1867,  Assignee  Could  Sell  Property  of 
bankrupt  without  order  of  court,  even  at  private  sale,  and  sale  is  not 
void  because  not  made  in  conformity  with  general  orders  of  supreme- 
court  No.  21,  under  section  10  of  act. 

Approved  in  James  v.  Koy  (Tex.  Civ.),  59  S.  W.  297,  assignee  in 
bankruptcy  is  not  required  to  report  sale  to  court  for  approval;  Beall 
v.  Chatham,  100  Tex.  373,  99  S.  W.  1117,  arguendo. 

Conveyance  of  "All  Biglit,  Title,  and  Interest  which  L.  C.  Cunning- 
ham had  and  claimed  in  and  to  part"  of  described  bounty  warrant  is 
not  void  for  uncertainty  of  description. 

Approved  in  Pool  v.  Foster  (Tex.  Civ.),  49  S.  W.  924,  power  of  at- 
torney as  to  grantor's  headright  is  sufficiently  certain. 

Miscellaneous.—Cited  in  Imhoff  v.  Whittle  (Tex,  Civ.),  81  S.  W. 
817,  where  provable  debt  was  not  proved,  it  ceased  to  be  a  debt  of 
bankrupt  or  of  his  estate. 

88  Tex.  126-130,  30  S.  W.  912,  HOUSTON  Y.  MYEBS. 

Mechanic's  Lien  Exists  by  Reason  of  the  Provision  in  the  constitu- 
tion, independent  of  any  statutory  provision. 
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Approved  in  Breneman  y.  Beaumont  Lumber  Co.,  12  Tex.  Civ.  530, 
34  S.  W.  203,  mechanic's  lien  is  not  discharged  by  failure  to  give 
notice  of  items  as  they  are  furnished. 

Lien  of  Mechanic  or  Blaterialman,  Like  Vendor's  Lien,  arises  out  of 
transaction,  and  cannot  be  created  by  contract. 

Approved  in  Berry  v.  Mc Adams  (Tex.  Civ.),  50  S.  W.  955,  mechanic's 
lien  may  exist  for  material  furnished  under  contract  with  subcon- 
tractor. 

Article  8170,  BevlBed  Statatee,  Designates  Property  to  which  me- 
chanic's lien  attaches  in  city  or  town,  and  when  description  gives  name 
of  building  and  locality,  law  will  apply  lien  to  lot  upon  which  building 
was  erected,  boundaries  of  which  may  be  shown  by  extraneous  evi- 
dence. 

Approved  in  Powers  Lumber  Co.  v.  Wade,  15  Tex.  Civ.  298,  39  S. 
W.  160,  reaiarming  rule;  June  v.  Doke,  35  Tex.  Civ.  246,  80  S.  W.  406, 
description  of  property  as  belonging  to  association  sufficient  where  as- 
sociation had  no  other  property;  Cary  Hardware  Co.  v.  McCarty,  10 
Colo.  Ap.  211,  50  Pac.  748,  description  in  mechanic's  lien  that  identifies 
is  sufficient,  though  inaccurate. 

* 

88  Tex.  180-183,  30  S.  W.  865,  ADAMS  T.  BATEMAN. 

The  Texas  Rule  of  Distinction  Between  Mortgages  and  Assignments 
for  benefit  of  creditors  is  that  those  in  which  right  to  surplus  remain- 
ing after  payment  of  debt  is  reserved  to  debtor  are  mortgages,  while 
such  as  contain  no  such  express  condition  are  assignments. 

Approved  in  Tittle  v.  Vanleer,  89  Tex.  185,  34  S.  W.  719,  37  L.  B. 

A.  337,  Willis  v.  Holland,  13  Tex.  Civ.  693,  36  S.  W.  331,  Adoue  v. 
Collins  (Tex.  Civ.),  36  S.  W.  308,  and  Prouty  v.  Musquiz  (Tex.  Civ.), 
59  8.  W.  569,  all  holding  an  instrument  executed  to  secure  debts  is 
a  mortgage.    See  note,  37  L.  B.  A.  359,  360. 

88  Tex.  138-139,  53  Am.  St.  Bep.  738,  30  8.  W.  851,  28  L.  B.  A.  621, 
POWEBS  V.  MOBBISON. 

Grandchild  of  Intestate  Takes  by  Sabstitntion,  not  through,  but 
paramount  to,  parent  dying  before  intestate,  and  his  share  of  in- 
heritance is  not  chargeable  with  debt  of  his  father  to  intestate. 

Approved  in  Moore  v.  Moore,  89  Tex.  33,  33  S.  W.  219,  court,  on 
petition  of  the  estate,  may  adjust  claim  of  one  heir  against  the  es- 
Ute.    See  notes,  73  Am.  St.  Bep.  61;  39  L.  B.  A.  686;  37  L.  B.  A.  98. 

Distinguished  in  Oxaheer  v.  Nave,  90  Tex.  573,  40  S.  W.  9,  37  L. 

B.  A.  98,  debt  of  one  of  heirs  to  estate  is  part  of  property  subject 
to  distribution,  and  should  be  taken  by  him  in  satisfaction  of  his 
share  pro  tanto. 

The  Sole  Purpose  of  Article  1662,  Bevlsed  Statutes,  was  to  declare 
under  what  circumstances  those  entitled  to  the  inheritance  should 
take  per  capita  and  under  what  contingencies  they  should  take  per 
stirpes. 

Approved  in  Witherspoon  v.  Jernigan,  97  Tex.  105,  76  S.  W.  447, 
reversing  73  S.  W.  42,  dividing  paternal  half  of  estate  equally  among 
first  cousins  and  per  stirpes  to  descendants  of  deceased  first  cousins. 

88  Tex.  140-152,  30  8.  W.  907,  WBIGHT  v.  McDOKNELL. 

In  Absence  of  Special  Stipulation  to  Oontrary,  Fixtures  placed  upon 
demised  premises  by  tenant  are  personal  property,  subject  to  become 
parts  of  realty  if  not  removed  by  him  during  time  allowed  by  law. 
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Approved  in  Wotring  v.  Indemnity  Imp.  Co.,  45  Tex.  Civ.  302,  100 
S.  W.  359,  sawmill  placed  upon  land  to  cut  timber  thereof  did  not 
become  part  of  realty. 

Distinguished  in  Shelton  v.  Willis,  23  Tex.  Civ.  550,  58  8.  W.  178, 
improvements  to  land  that  cannot  be  removed  without  damage  to 
realty  become  permanent  accessions. 

When  New  Oontract  is  Entered  into  Between  Landlord  and  Tenant, 
which  creates  new  lease  in  which  right  to  fixtures  annexed  during 
first  lease  is  not  renewed,  and  which  does  not  renew  or  extend  former 
lease,  ten&nt  loses  privilege  of  removal,  according  to  weight  of 
authority. 

Approved  in  Spencer  v.  Commercial  Co.,  30  Waah.  529,  71  Pac.  56, 
reaffirming  rule;  Sanitary  District  v.  Cook,  169  Dl.  194,  61  Am.  St. 
Bep.  167,  48  N.  E.  465,  39  L.  B.  A.  369,  tenant  waives  right  to  remove 
trade  fixtures  when  he  enters  into  new  lease  which  fails  to  reserve 
such  right  or  recognize  such  right  under  former  lease. 

Denied  in  Hertzberg  v.  Witte,  22  Tex.  Civ.  322,  see  54  S.  W.  922, 
right  to  remove  buildings  of  lessee  not  defeated  by  new  lease  in 
which  such  right  was  not  reserved. 

Doctrine  That,  by  Taking  New  Lease  Without  Bemovlng  Fixtures, 
tenant  loses  his  right  thereto  does  not  apply  where  it  is  evident  that 
tenant  neither  expressly  nor  impliedly  leased  his  own  fixtures  from 
landlord,  and  circumstances  strongly  negative  such  intention. 

Beaffirmed  in  Daly  v.  Simonson,  126  Iowa,  720,  102  N.  W.  781; 
Toung  V.  Consolidated  Imp.  Co.,  23  Utah,  592,  65  Pac.  722;  McCarthy 
V.  Trumacher,  108  Iowa,  287,  78  N.  W.  1105.  See  note,  1  L.  B.  A. 
(n.  s.)  1201. 

88  Tex.  152-168,  30  8.  W.  902,  28  L.  R.  A.  588,  aXTLF  ETC.  BT.  ▼. 


Plea  of  Contributory  Ne^^lgence  Seems,  Generally,  to  be  Admissible 

in  many  jurisdictions  under  the  general  denial. 

Denied  in  Missouri  etc.  By.  v.  Jamison,  12  Tex.  Civ.  693,  34  S.  W. 
674,  charge  on  contributory  negligence  properly  refused  where  issue 
was  not  raised  in  the  answer;  Texas  etc.  By.  v.  Magrill,  15  Tex.  Civ. 
358,  40  S.  W.  191,  contributory  negligence  as  a  defense  should  have 
been  pleaded. 

In  Actions  for  Negligence,  Burden  is  npon  Defendant  to  establish 
plaintiff's  contributory  negligence. 

Reaffirmed  in  Texas  etc.  By.  Co.  v.  Conway,  44  Tex.  Civ.  75,  98  S. 
W.  1073;  Hogan  v.  Missouri  etc.  By.  Co.,  88  Tex.  685,  32  S.  W.  1038; 
International  etc.  B.  Co.  v.  Pina,  33  Tex.  Civ.  682,  77  S.  W.  981;  Gulf 
etc.  By.  Co.  v.  Cooper,  33  Tex.  Civ.  322,  77  S.  W.  266;  Missouri  etc. 
By.  Co.  V.  Gist,  31  Tex.  Civ.  666,  73  S.  W.  859;  Lee  v.  International  etc. 
By.,  89  Tex.  588,  36  S.  W.  65;  Houston  etc.  By.  v.  Kelley,  13  Tex. 
Civ.  16,  34  8.  W.  816;  Gulf  etc.  By.  v.  Flatt  (Tex.  Civ.),  36  8.  W. 
1031;  Galveston  etc.  By.  v.  Parrish  (Tex.  Civ.),  43  S.  W.  536;  Houston 
etc.  By.  V.  O'Neal  (Tex.  Civ.),  45  S.  W.  922;  San  Antonio  etc.  By. 
V.  Belt  (Tex.  Civ.),  46  S.  W.  375;  Missouri  etc.  B.  B.  v.  Foreman 
(Tex.  Civ.),  46  S.  W.  836;  International  etc.  B.  B,  v.  Dalwitz  (Tex. 
Civ.),  48  S.  W.  528;  Missouri  etc.  By.  v.  Lyons  (Tex.  Civ.),  53  S.  W. 
98.  Approved  in  Kroeger  v.  Texas  etc.  By.  Co.,  30  Tex.  Civ.  91,  69 
S.  W.  811,  applying  rule  to  person  run  over  while  walking  on  rail- 
road tracks;  International  etc.  Co.  v.  Tisdale,  39  Tex.  Civ.  381,  87  S. 
W.  1065,  where  court  gave  no  instruction  on  burden  of  proof,  defend* 
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ant  could  not  complain;  Gulf  etc.  By.  v.  Pinley,  11  Tex.  Civ.  72,  32  S. 
W.  54,  if  charge  placed  burden  of  proving  lack  of  contributory  negli- 
gence on  plaintiff,  it  was  not  error  of  which  defendant  could  com- 
plain; Pares  v.  St.  Louis  etc.  By.  (Tex.  Civ.),  57  S.  W.  302,  burden 
of  proving  contributory  negligence  is  on  defendant,  notwithstanding 
plaintiff  alleges  proper  care  on  his  part;  Chittim  v.  Martinez,  94  Tex. 
145,  58  S.  W.  949,  court  may  properly  instruct  as  to  burden  of  proof. 

Bnle  That  Burden  of  Proviiig  Plainttff'8  Oontribntory  Negligence-  is 
upon  defendants  allows  exceptions:  1.  Where  plaintiff  pleads  facts 
establishing  his  contributory  negligence  as  matter  of  law;  and  2. 
Where  evidence  at  trial  has  same  effect. 

Approved  in  Dalwigh  v.  International  etc.  B.  B.  (Tex.  Civ.),  42  8. 
W.  1009,  reaffirming  rule;  Lewis  v.  Houston  Electric  Co.,  39  Tex.  Civ. 
633,  88  S.  W.  493,  person  attempting  to  board  car  before  it  comes  to 
full  stop  not  necessarily  negligent;  Chicago  etc.  By.  Co.  v.  Long,  32 
Tex.  Civ.  42,  74  S.  W.  61,  plaintiff  run  down  by  hand-car  not  guilty  of 
contributory  negligence;  Chicago  etc.  By.  Co.  v.  Armes,  32  Tex.  Civ. 
37,  74  S.  W.  79,  not  contributory  negligence  for  woman  to  carry  with 
her,  upon  leaving  train,  grip  weighing  perhaps  sixty  pounds;  Missouri 
etc.  By.  Co.  v.  Scarborough,  29  Tex.  Civ.  198,  68  S.  W.  199,  boy  stand- 
ing on  skidway  and  struck  by  timber  projecting  from  passing  car  was 
not  guilty  of  contributory  negligence;  Gulf  etc.  By.  Co.  v.  Hill,  29 
Tex.  Civ.  19,  70  S.  W.  107,  where  case  for  plaintiff  showed  evidence 
of  contributory  negligence,  it  was  error  to  charge  that  defendant  must 
establish  same  by  preponderance  of  evidence;  St.  John  v.  Gulf  etc. 
By.  Co.  (Tex.  Civ.),  80  S.  W.  236,  passenger  injured  by  sudden  move- 
ment of  train,  while  on  step  of  car  boarding  it,  not  guilty  of  contrib- 
utory negligence;  El  Paso  Elec.  By.  Co.  v.  Kendall  (Tex.  Civ.),  78 
■  8.  W.  1081,  boy  struck  by  car  while  driving  closed  wagon  was  not 
guilty  of  contributory  negligence;  Gulf  etc.  By.  Co.  v.  Howard  (Tex. 
Civ.),  75  S.  W.  804,  805,  holding  charge  that  burden  was  on  defendant 
to  prove  contributory  negligence  misleading  under  facts  of  case; 
Gillum  V.  New  York  etc.  Co.  (Tex.  Civ.),  76  S.  W.  234,  woman  not 
guilty  of  contributory  negligence  in  stepping  on  slippery  deck,  where 
she  did  not  know  its  condition;  International  etc.  Co.  v.  De  Olios 
(Tex.  Civ.),  76  S.  W.  225,  burden  on  plaintiff  to  show  freedom  from 
contributory  negligence  where  decedent  was  seen  approaching  trestle 
and  he  was  run  over  by  train  thereon;  Texas  Midland  B.  B.  v.  Card- 
well  (Tex.  Civ.),  67  S.  W.  158,  plaintiff  not  guilty  of  contributory 
negligence  in  driving  near  engine,  which  blew  off  steam  frightening 
his  horse;  Lee  v.  International  etc.  By.,  89  Tex.  587,  36  S.  W.  65,  evi- 
dence not  conclusive  of  deceased's  negligence;  Bigdon  v.  Temple 
Waterworks  Co.,  11  Tex.  Civ.  545,  32  S.  W.  830,  where  pleadings  failed 
to  show  contributory  negligence  on  part  of  deceased;  Blankenship  v. 
Galveston  etc.  By.,  15  Tex.  Civ.  86,  38  S.  W.  217,  one  killed  while 
asleep  on  railroad  track  is  guilty  of  contributory  negligence;  Hills- 
boro  V.  Jackson,  18  Tex.  Civ.  326,  44  S.  W.  1011,  petition  showing  pre- 
vious knowledge  of  plaintiff  of  dangerous  place  does  not  show  contrib- 
utory negligence  on  his  part;  Missouri  etc.  By.  v.  White,  22  Tex.  Civ. 
426,  55  S.  W.  594,  where  plaintiff's  evidence  did  not  raise  issue  of 
contributory  negligence,  court  may  charge  defendant  with  burden  of 
proving  it;  Texas  etc.  By.  v.  Black,  23  Tex.  Civ.  126,  57  S.  W.  333, 
defendant  may  avail  himself  of  facts  admitted  in  the  plaintiff's  peti- 
tion; St.  Louis  etc.  By.  v.  Martin,  26  Tex.  Civ.  232,  63  S.  W.  1090, 
pleading  and  proof  of  plaintiff  held  to  establish  his  wife's  contrib- 
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ntory  negligence;  International  etc.  By.  v.  Lewis  (Tex.  Civ.),  63  S. 
W.  1092,  burden  of  proof  is  not  on  defendant,  when  evidence  of  plain- 
tiff raised  issue  of  plaintiff's  contributory  negligence;  Galveston  etc. 
By.  Co.  V.  Herring,  102  Tex.  103,  113  S.  W.  522,  arguendo. 

There  is  NotMng  Prima  Facie  Nefi^igent  or  Wrongful  in  person's 
being  upon  railroad  track  at  crossing  in  front  of  closely  approaching 
train,  there  being  no  proof  that  his  presence  there  was  due  to  his 
failure  to  use  reasonable  care  and  caution. 

Approved  in  Hammon  v.  San  Antonio  etc.  By.,  13  Tex.  Civ.  435, 
35  S.  W.  873,  reaffirming  rule;  Biviere  v.  Missouri  etc.  By.  (Tex.  Civ.), 
40  S.  W.  1074,  arguendo. 

In  Action  for  Negligent  Injury  by  Railroad  Train,  court  should  in- 
struct jury  that  plaintiff's  duty  was  to  do  certain  things  enumerated, 
and  that  failure  so  to  do  would  be  negligence. 

Approved  in  Galveston  etc.  By.  v.  Buch,  27  Tex.  Civ.  286,  65  S.  W. 
683,  following  rule;  Western  Union  Tr  1.  Co.  v.  Jeanes,  88  Tex.  232,  31 
S.  W.  187,  charge  that  if  plaintiff  failed  to  avail  himself  of  facility 
to  telegraph  and  prevent  burial  he  was  negligent  is  correct;  Planters' 
Oil  Co.  V.  Mansell  (Tex.  Civ.),  43  S.  W.  915,  law  applicable  to  facts 
should  be  charged  on  question  of  contributory  negligence. 

Party  Is  Entitled  to  have  Law  Applied  to  Facts  of  Hi8  Case,  pro- 
vided he  requests  special  charge,  which  does  not  invade  province  of 
jury  by  declaring  court's  opinion  as  to  legal  effect  of  evidence. 

Approved  in  Consumers*  Cotton  Oil  Co.  v.  Gentry,  35  Tex.  Civ.  446, 
80  S.  W.  395,  Houston  etc.  By.  Co.  v.  White,  23  Tex.  Civ.  288,  56  S. 
W.  209;  Larkin  v.  Watt  (Tex.  Civ.),  32  S.  W.  555,  Missouri  etc.  By. 
V.  Bishop  (Tex.  Civ.),  34  8.  W.  323,  Houston  etc.  B.  Co.  v.  Carruth 
(Tex.  Civ.),  50  8.  W.  1038,  and  Galveston  etc.  By.  Co.  v.  Simon  (Tex. 
Civ.),  54  S.  W.  311,  all  reaffirming  rule;  Missouri  etc.  By.  v.  McGla- 
mory,  89  Tex.  639,  35  S.  W.  1059,  it  was  error  to  refuse  special  charge 
on  contributory  negligence  of  plaintiff  caused  by  intoxication;  St. 
Louis  etc.  By.  Co.  v.  Nelson  (Tex.  Civ.),  44  S.  W.  181,  instance  of 
charge  regarding  acts  of  drover  in  feeding  mules  while  cars  were  be- 
ing switched,  held  proper;  St.  Louis  etc.  By.  v.  Casseday,  92  Tex.  527, 
50  S.  W.  125,  charge  on  contributory  negligence  of  plaintiff  was  im- 
properly refused;  Dallas  v.  Jones,  93  Tex.  44,  49  S.  W.  578,  error  to 
refuse  special  charge  as  to  defendant's  exoneration  from  negligence; 
Mitchell  V.  Western  Union  Tel.  Co.,  12  Tex.  Civ.  280,  33  S.  W.  1019, 
error  to  refuse  charge  that  plaintiff  had  right  to  rely  upon  defendant'? 
transmitting  message;  Gulf  etc.  By.  v.  Pendery,  14  Tex.  Civ.  64,  36 
S.  W.  794,  charge  properly  defined  and  submitted  issue  of  negligence 
of  defendant;  Houston  etc.  B.  B.  v.  Patterson,  20  Tex.  Civ.  260,  48 
S.  W.  749,  refusal  of  special  charges  on  contributory  negligence  held 
reversible  error. 

Distinguished  in  Missouri  etc.  By.  v.  Parker,  20  Tex.  Civ.  475,  49 
S.  W.  720,  Texas  etc.  By.  v.  Hagood,  21  Tex.  Civ.  443,  52  S.  W.  575, 
and  Houston  etc.  By.  v.  Milam  (Tex.  Civ.),  60  S.  W.  592,  special 
charge  on  contributory  negligence  is  properly  refused  when  facta  em- 
braced In  it  are  not  specified  in  the  pleadings. 

Where  Charge  Given  by  Court  is  Correct  Ctoneral  Presentation  of 
issue,  court  is  not  bound  to  reform  special  charge  asked,  which  is 
good  and  bad  in  part,  but  may  refuse  it  as  presented. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Wiggins,  48  Tex.  Civ.  456, 107  S. 
W.  903,  Travelers'  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  495,  70  S.  W.  801, 
Ft.  Worth  etc.  By.  Co.  v.  Greer,  29  Tex,  Civ.  563,  69  S.  W.  422,  Gulf 
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etc.  Ry.  Co.  v.  Mangham,  29  Tex.  Civ.  489,  69  S.  W.  82,  Texas  etc. 
By.  V.  Breadow  (Tex.  Civ.),  35  S.  W.  492,  Riviere  v.  Missouri  etc.  Ry. 
(Tex.  Civ.),  40  8.  W.  1074,  and  Houston  etc.  Ry.  v.  Kelley,  13  Tex. 
Civ.  10,  11,  14,  34  S.  W.  813,  815,  all  reaffirming  rule;  Missouri  et<J. 
Ry.  V.  Rogers,  91  Tex.  58,  40  S.  W.  959,  requested  charge  on  con- 
tributory negligence  properly  refused. 

Failure  of  Plaintiff  to  Use  Such  Oare  as  a  Seasonably  Prudent 
person  would  have  used  under  like  circumstances  to  prevent  injury  re- 
lieves defendant  from  liability  for  any  injuries  sustained. 

Reaffirmed  in  Missouri  etc.  Ry.  v.  Parker,  20  Tex.  Civ.  474,  49  S. 
W.  720.  Approved  in  Houston  St.  Ry.  v.  Medlenka,  17  Tex.  Civ.  626, 
43  S.  W.  1030,  "similar''  held  to  mean  same  as  "like"  in  defining 
reasonable  care. 

The  Statement  That  "When  the  Plaintiff's  Own  Case  exposes  him 
to  suspicion  of  negligence,  then  he  must  clear  off  such  suspicion,"  is 
open  to  criticism. 

Approved  in  Denison  etc.  Ry.  Co.  v.  Carter  (Tex.  Civ.),  71  S.  W. 
292,  reaffirming  rule. 

There  is  No  Presomption  of  Nes^gence  from  the  mere  fact  of 
injury. 

Approved  in  Hancock  v.  Gulf  etc.  Ry.  Co.,  99  Tex.  616,  92  S.  W. 
458,  no  presumption  of  negligence  from  fact  that  night  watchman  was 
found  apparently  struck  by  passing  train;  Jones  v.  Ft.  Worth  etc.  Ry. 
Co.,  47  Tex.  Civ.  598,  105  S.  W.  1008,  refusing  to  infer  negligence 
from  fact  that  deceased  fell  from  freight  car. 

Miscellaneous. — Woojley  v.  Sullivan,  92  Tex.  37,  45  8.  W.  381,  judg- 
ment is  conclusive  as  to  an  issue  if  that  issue  was  an  essential  one; 
Gulf  etc.  Ry.  v.  Younger,  10  Tex.  Civ.  146,  29  S.  W.  950,  referred  to  as 
being  companion  case  pending  on  appeal. 

88  Tez.  168-177,  SO  8.  W.  893,  BA8SETT  Y.  EL  PASO. 

No  Debt  Shall  be  Created  by  Any  Oity  Unless  at  Same  Time  provi- 
sion be  made  to  assess  and  collect  annually  a  sufficient  sum  to  pay  the 
interest  thereon  and  create  a  sinking  fund  of  at  least  two  per  cent 
thereon. 

Approved  in  Howard  v.  Smith,  91  Tex.  15,  38  S.  W.  16,  contract  for 
payment  without  provision  for  interest  and  sinking  fund  is  invalid; 
Wade  V.  Travis  Co.,  72  Fed.  988,  bonds  for  bridge  declared  invalid  be- 
cause no  provision  made  for  levy  of  taxes  for  sinking  fund  and 
interest  on  them. 

The  Language  of  Article  11,  Sections  5  and  7,  of  Constitntion,  and 
act  of  April  29,  1893,  regarding  issuance  of  city  or  county  bonds,  is 
satisfied,  as  is  El  Paso  city  charter,  by  order  of  city,  council,  at  issu- 
ance of  bonds,  providing  simply  for  annual  collection  of  enough  taxes 
to  pay  interest  and  create  sinking  fund,  though  rate  for  successive 
years  is  left  with  city  council. 

Approved  in  Mitchell  Co.  v.  City  Nat.  Bank,  91  Tex.  370,  43  S.  W. 
883,  Jefferson  v.  Marshall  Nat.  Bank,  18  Tex.  Civ.  544,  46  S.  W.  100, 
both  reaffirming  rule;  Pettibone  v.  West  Chicago  Park  Commrs.,  213 
111.  318,  74  N.  E.  392,  upholding  bond  issue,  principal  and  interest  pay- 
able out  of  annual  park  tax;  Moller  v.  Galveston,  23  Tex.  Civ.  702, 
57  S.  W.  1121,  validity  of  tax  levy  to  pay  bonds  is  not  affected  by 
delay  in  issuing  bonds. 

Distinguished  in  Wade  v.  Travis  Co.,  174  U.  S.  504,  506,  507,  19 
Sup.  Ct.  Rep.  716,  717,  718,  43  L.  1063,  where  bonds  are  authorized  for 
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public  improvements,  the  court  may  be  compelled  to  levy  and  col- 
lect tax  for  their  redemption  and  the  interest  on  them. 

Bonds  Aatborized  on  a  Certain  Date,  When  Sold,  Belate  Back  to 
the  time  when  authorized. 

Approved  in  Howard  v.  Smith,  91  Tex.  16,  38  S.  W.  17,  contract  for 
public  improvements  providing  for  payment  in  bonds  to  be  issued  in 
the  future  is  probably  valid. 

Waterworks  Bonds  of  El  Paso  Issaed  Under  Ordinance  of  August 
11,  1893,  are  based  upon  such  ordinance,  which  became  part  of  con- 
tract between  city  and  bondholders,  who  could  force  city  to  levy  tax 
therein  provided  for  to  create  interest  and  sinking  fund. 

Approved  in  Bobertson  v.  Blaine  Co.,  90  Fed.  70,  47  L.  459,  statute 
providing  for  payment  of  county  bonds  out  of  particular  fund  is  part 
of  contract  between  bondholders  and  county. 

Validity  of  Oity  Bonds  cannot  be  Affected  by  Failnre  or  refusal  of 
city  council  to  levy  sufficient  tax  to  provide  for  interest  and  sinking 
fund  created  by  order  under  which  bonds  issued. 

Beaffirmed  in  Conklin  v.  El  Paso  (Tex.  Civ.),  44  S.  W.  882. 

Validity  of  Oity  Bonds,  Valid  When  Issaed,  is  not  Affected  by 
subsequent  levy  of  taxes,  to  provide  for  their  payment,  in  excess  of 
city's  tax  limit. 

Approved  in  Wright  v.  San  Antonio  (Tex.  Civ.),  50  S.  W.  407, 
burden  of  proving  no  provision  by  city  for  payment  of  interest  and 
creation  of  sinking  fund  for  bonds  is  on  city. 

88  Tex.  177-184,  30  8.  W.  864,  WABD  V.  GBEEN. 

Where  Party  Having  Ohoice  of  Bemedies  upon  Cause  of  Action  pur- 
sues one  of  them  to  final  judgment,  he  is  estopped  by  his  election,  and 
cannot  have  successive  suits  against  same  parties  in  order  to  deter- 
mine whether  or  not  he  might  have  recovered  upon  phase  of  case  not 
presented  in  first  action. 

Approved  in  Cameron  v.  Hinton,  92  Tex.  501,  49  S.  W.  1050,  rem- 
edies by  foreclosure  and  by  private  sale  cannot  be  resorted  to  at  same 
time;  Avery  v.  Texas  Loan  Agency  (Tex.  Civ.),  62  S.  W.  794,  fore- 
closure and  sale  by  trustee  cannot  be  pursued  at  the  same  time;  dis- 
senting opinion  in  Cameron  v.  Hinton  (Tex.  Civ.),  48  8.  W.  31, 
majority  holding  defendant  by  election  to  foreclose  instead  of  suing 
for  damages  did  not  estop  himself  in  setting  up  contract  in  suit  on 
replevin  bond. 

88  Tex.  184-191,  30  8.  W.  869,  HOUCE  T.  ANHEUSEB^BUSOH  ETO. 
ASSN. 

Partnership  Agreement,  Aim  of  Which  is  to  OontrcA  Sale  of  keg 
beer  in  city  of  El  Paso,  its  price,  and  to  stifie  competition,  violates 
anti-trust  law  of  March  30,  1889. 

Approved  in  Texas  etc.  Coal  Co.  v.  Lawson,  89  Tex.  401,  34  S.  W. 
920,  contract  to  exclusively  lease  premises  to  certain  person  for  liquor 
selling,  lessor  to  share  profits  of  business,  and  by  which  lessor  agreed 
to  issue  time  checks  to  its  employees,  held  invalid;  Welch  v.  Phelps 
etc.  Wind  Mill  Co.,  89  Tex.  655,  656,  36  S.  W.  71,  72,  contract  between 
manufacturer  and  consignee  binding  latter  to  sell  only  such  manu- 
facturer's products  and  at  fixed  price  is  valid;  Pasteur  Vaccine  Co. 
V.  Burkey,  22  Tex.  Civ.  234,  54  S.  W.  805,  contract  giving  exclusive 
right  to  sell  certain  manufactures  in  Texas  and  fixing  prices  thereof 
is  void;  Gates  v.  Hooper  (Tex.  Civ.),  39  S.  W.  187,  promise  by  mer- 
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chant  to  purchaser  of  his  stock  to  retire  from  business  in  that  town 
for  twelve  months  is  void.  See  notes,  16  L.  B.  A.  (n.  s.)  224;  9  L.  B. 
A.  (n.  B.)  504;  64  L.  B.  A.  736. 

No  Action  ArlBes  for  Breach  of  Contract  in  aid  of  combination 
illegal  under  anti-trust  law. 

Approved  in  S.  S.  White  etc.  Mfg.  Co.  v.  Hertzberg  (Tex.  Civ.),  51 
S.  W.  356,  contract  by  which  one  was  to  have  exclusive  agency  for 
all  goods  manufactured  by  certain  party  and  sell  no  others  in  that 
line  is  not  enforceable. 

Anti-tmst  l4kw  of  March  30,  1889,  Is  not  in  Violation  of  constitu- 
tion. 

Beaffirmed  in  State  v.  Shippers'  Compress  etc.  Co.,  95  Tex.  611,  69 
S.  W.  61;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  14,  44  S.  W. 
942;  Texaa  Brewing  Co.  v.  Templeman,  90  Tex.  280,  38  S.  W.  28;  Texas 
etc.  Co.  V.  Anderson  (Tex.  Civ.),  40  8.  W.  738;  San  Antonio  Gas  Co. 
V.  State,  22  Tex.  Civ.  122,  54  S.  W.  291;  Hathaway  v.  State,  36  Tex. 
Or.  278,  36  S.  W.  471.  Approved  in  National  Cotton  Oil  Co.  v.  State 
of  Texas,  197  U.  S.  132,  25  Sup.  Ct.  Bep.  379,  49  L.  695,  construction 
by  state  court,  of  anti-trust  laws  as  not  discriminatory,  binding.  See 
note,  64  L.  B.  A.  692. 

Vendor  of  aooda  to  Combination  Illegal  Under  Anti-trust  Law, 
which  goods  are  for  illegal  uses  of  combination,  cannot  recover  there- 
for unless  he  sold  without  notice,  actual  or  constructive  of  such 
illegality. 

Approved  in  Clumene  v.  Pennington,  34  Tex.  Civ.  427,  79  S.  W.  64, 
denying  recovery  for  building  erected  in  violation  of  fire  ordinance. 

Distinguished  in  Charles  v.  Wiswall,  86  Fed.  673,  42  L.  B.  A.  85,  one 
who  requests  and  accepts  services  of  tugboat  is  liable  therefor,  not- 
withstanding owners  of  tugs  were  members  of  unlawful  combination 
to  raise  prices. 

Miscellaneous. — Texas  etc.  Coal  Co.  v.  Lawson,  89  Tex.  397,  32  S. 
W.  872,  referred  to  for  effect  of  void  contract  on  claims,  counter- 
claims and  defenses  of  parties  in.  the  action. 

88  Tex.  191-196^  30  8.  W.  859,  28  I^  R.  A.  526,  WEATHEBFOBD  ETC. 
ET.  V.  WOOD. 

Where  There  is  Contingency  Expressed  upon  Face  of  Contract  or 
implied  from  circumstances,  upon  happening  of  which  within  year 
contract  will  be  performed,  contract  is  not  within  statute  of  frauds, 
though  dearly  not  performable  except  in  event  of  contingency  hap- 
pening. 

Approved  in  Lennard  v.  Texarkana  Lumber  Co.,  46  Tex.  Civ.  406, 
94  S.  W.  385,  upholding  contract  to  employ  physician  for  indefinite 
time;  Shropshire  v.  Adams,  40  Tex.  Civ.  343,  89  S.  W.  449,  contract 
of  partnership,  to  begin  within  a  year,  not  within  statute  of  frauds; 
New  York  etc.  Land  Co.  v.  Dooley,  33  Tex.  Civ.  637,  77  S.  W.  1031, 
contract  for  lease  which  may  be  terminated  by  lessor  at  any  time  is 
not  within  statute;  Wynn  v.  FoUowill,  98  Mo.  Ap.  465,  72  S.  W.  141, 
upholding  contract  to  furnish  "hired  help"  for  purpose  of  caring  for 
infant;  In  re  Field's  Estate,  33  Wash.  76,  73  Pac.  772,  applying  rule 
to  contract  to  act  as  administrator  at  fixed  compensation;  Johnston  v. 
Bowersock,  62  Kan.  160,  61  Pac.  744,  in  contract  for  furnishing  power 
to  gaslight  company  subject  to  contingency  of  gas  company's  business 
becoming  unprofitable.    See  note^  47  L.  B.  A.  385. 
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A  Construction  Wlilch  Exempts  from  the  Operation  of  the  statute 
of  frauds  all  agreements  except  those  which  cannot  be  performed 
by  either  side  within  a  year  virtually  repeals  the  statute. 

Disapproved  in  City  of  Tyler  v.  St.  Louis  etc.  Ry.  Co.,  99  Tex.  499, 
91  S.  W.  4,  upholding  contract  of  railroad  company  to  maintain  its 
general  offices  and  shops  at  a  given  place. 

Parol  Promise  by  Railway  Company,  upon  Snfllclent  Conaideratlon, 
to  issue  annual  pass  on  first  of  each  year  for  ten  years  is  not  within 
statute  of  frauds. 

Approved  in  Warner  v.  Texas  etc.  Ry.,  104  TJ.  S.  432,  433,  17 
Sup.  Ct.  Rep.  153,  41  L.  504,  oral  agreement  whereby  mill  owner  is 
to  furnish  ties  and  grade  ground  for  switch,  and  railroad  is  to  lay 
rails  and  maintain  switch  is  not  within  statute  of  frauds;  Clark  v. 
Reese  (Tex.  Civ.),  64  S.  W.  785,  contract  to  marry  in  which  the  time 
of  performance  was  not  fixed  at  a  period  longer  than  a  year  is  not 
within  the  statute  of  frauds. 

Where  Contingency  Expressed  in  Contract  is  Beyond  Control  of 
parties,  and  one  that  may  in  usual  course  of  events  happen  within 
year,  whereby  contract  will  be  performed,  law  will  presume  that 
parties  contemplated  its  so  happening. 

Approved  in  Erwin  v.  Hayden  (Tex.  Civ.),  43  8.  W.  612,  613,  verbal 
agreement  by  merchant  not  to  engage  in  business  for  two  years  may 
be  performed  within  one  year. 

88  Tex.  197-202,  30  S.  W.  868,  SUN  VAPOB  ELECTBIC  ETC.  CO. 

Y.  EEENAN. 

Article  641,  Bevised  Statntes,  as  Amended  by  Act  of  April  13,  1891, 
in  so  far  as  it  makes  it  duty  of  county  commissioners  to  administer 
assets  of  defunct  corporation,  is  unconstitutional  under  section  18, 
article  5  of  constitution. 

Approved  in  Ex  parte  Coombs,  38  Tex.  Cr.  667,  44  8.  W.  864, 
corporation  courts  cannot  be  created  under  article  5  of  constitution. 

Legislature  has  No  Power  to  Compel  County  CommlEsloners  to  levy 
tax  to  pay  debts  of  defunct  corporation. 

Approved  in  Ranken  v.  McCallum,  25  Tex.  Civ.  88,  60  8.  W.  977, 
statute  requiring  commissioner's  court  to  levy  and  collect  tax  from 
inhabitants  of  a  void  municipal  corporation  is  invalid;  Ex  parte 
Anderson,  46  Tex.  Cr.  379,  81  S.  W.  975,  holding  words  of  constitu- 
tion mandatory. 

88  Tex.  203-208,  30  &  W.  856,  TBINIT7  C0X7NTT  LUMBEB  CO. 
V.  DENHABl 

Exclusion  of  Belevant  Evidence  upon  Issue  as  to  Which  Evidence 
admitted  is  conflicting  is  reversible  error  unless  it  appears  that  its 
admission  could  not  have  influenced  different  verdict. 

Approved  in  Gulf  etc.  Ry.  v.  Brown,  16  Tex.  Civ.  100,  40  8.  W. 
612,  evidence  that  derailment  resulted  from  spreading  of  rails  is 
admissible  under  general  allegations  of  negligence. 

88  Tex.  209-212,  30  8.  W.  867,  KET  v.  LA  PICE. 

One  Who  in  Good  Palth  Purchases  Land  With  Money  and  Labor 
without  notice  of  older  unrecorded  deed  of  his  grantor  thereto  takes 
title  superior  thereto. 

Approved  in  Daniel  v.  Mason  (Tex.  Civ.),  36  8.  W.  1114,  pur- 
chaser is  chargeable  with  notice  only  where  circumstances  are  such 
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that  inquiry  becomes  a  duty;  La  Pice  ▼,  Caddenhead,  21  Tex.  Civ. 
364,  53  S.  W.  68. 

Distinguished  in  Daniel  y.  Mason,  90  Tex.  244,  59  Am.  St.  Bep. 
817,  38  S.  W.  162,  purchaser  from  married  woman  is  not  protected 
by  deed  in  which  husband  does  not  join. 

Equity  of  Bona  Fide  Purchaser  Without  Notice  of  Prior  unre- 
corded deed  is  made  by  registration  statutes  legal  right,  and  grows 
out  of  fact  that  he  has  parted  with  valuable  consideration  without 
notice  of  prior  grant. 

Reaffirmed  in  La  Pice  ▼.  Caddenhead,  21  Tex.  Civ.  365,  53  S.  W. 
67. 

88  Tex.  218-227,  53  Am.  St.  jdep.  742,  30  S.  W.  1049,  OHASE  v. 
SWAYNE. 

Money  Due  upon  Insurance  Policy  Issued  upon  Homestead  is  ex- 
empt from  garnishment  in  hands  of  company  at  suit  of  creditor  of 
insured. 

Approved  in  Pennsylvania  etc.  Ins.  Co.  v.  Wagley  (Tex.  Civ.),  36 
S.  W.  998,  Whiteselle  v.  Jones  (Tex.  Civ.),  37  8.  W.  405,  Coursey 
V.  Cornwell  (Tex.  Civ.),  65  S.  W.  73,  and  Wright  v.  Brooks,  101  Tenn. 
605,  49  S.  W.  829,  all  reaffirming  rule;  Lewis  v.  Goldthwaite  Nat. 
Bank,  36  Tex.  Civ.  440,  81  S.  W.  799,  upholding  statute  exempting 
from  garnishment  for  six  months  proceeds  of  voluntary  sale  of 
homestead;  Traders'  Ins.  Co.  v.  Chase,  11  Tex.  Civ.  13,  31  S.  W. 
1103,  provision  in  insurance  policy  on  homestead  staying  proceedings 
by  insured  until  garnishment  proceedings  are  disposed  of  is  void; 
Continental  Ins.  Co.  v.  Chase  (Tex.  Civ.),  33  8.  W.  604,  Beville  v. 
Boyd,  16  Tex.  Civ.  494,  41  S.  W.  672,  both  arguendo.  See  notes,  56 
Am.  St.  Bep.  80;  94  Am.  St.  Bep.  137. 

When  a  Vendor's  Lien  is  Reserved  in  a  Deed,  or  a  mortgage  is 
given,  the  paramount  title  remains  in  the  vendor. 

Approved  in  Smith  v.  Wright,  13  Tex.  Civ.  485,  36  S.  W.  326, 
where  homestead  property  was  sold  and  payment  secured  by  trust 
deed,  which  was  foreclosed,  property  being  repurchased  by  original 
owner,  property  continued  exempt  as  homestead. 

An  Insolvent  Debtor  may  Use  His  Money  in  improvements  upon  his 
homestead. 

Approved  in  Be  Stone,  116  Fed.  37,  fact  that  bankrupt  moved 
his  family,  after  he  became  insolvent,  into  building  owned  by  him, 
does  not  defeat  homestead  exemption. 

The  Fact  That  a  Person  Invested  Money  In  a  Homestead  while  he 
was  insolvent  does  not  destroy  the  exemption. 

Approved  in  Thompson  v.  International  etc.  B.  B.  Co.,  45  Tex.  Civ. 
289,  100  S.  W.  198-,  Lewis  v.  Goldthwaite  Nat.  Bank,  36  Tex,  Civ.  441, 
81  S.  W.  800,  Bell  v.  Beazley,  18  Tex.  Civ.  641,  45  S.  W.  403,  and 
Finn  v.  Krut,  13  Tex.  Civ.  43,  45,  34  S.  W.  1016,  all  following  rule. 

The  Oonstitution  Does  not  Place  Any  Limit  upon  the  amount  of 
money  which  may  be  invested  in  improvements  upon  a  homestead. 

Distinguished  in  Lake  v.  Boulware,  12  Tex.  Civ.  662,  35  S.  W.  25, 
one  cannot  add  another  lot  to  homestead  if  original  lot  has  increased 
in  value  beyond  five  thousand  dollars. 

Miscellaneous. — Cited  in  Caven  v.  Coleman,  100  Tex.  470,  101  S. 
W.  200|  courts  are  powerless  to  supply  an  omission  in  a  law  or  to 
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create  a  duty  which  the  legislature  has  not  imposed;  Ex  parte  Ander- 
son, 46  Tex.  Or.  378,  81  S.  W.  975,  words  of  constitution  are  manda- 
tory. 

88  Tex.  228-230,  SO  8.  W.  1046,  STATE  V.  THOMPSON. 

Under  Section  6,  SubdlvlBion  3,  of  Act  of  April  13,  1892,  judgment 
of  court  of  civil  appeals  is  conclusive  in  contested  election  eases 
other  than  for  state  offices,  unless  where  validity  of  statute  is  at- 
tacked. 

Approved  in  Scarborough  v.  Eubank  (Tex.  Civ.),  52  S.  W.  570, 
court  of  civil  appeals  has  jurisdiction  of  county  seat  election  con- 
test. 

88  Tex.  230-233,  31  &  W.  186,  WESTEBN  UNION  TEL.  GO.  ▼. 
JEANES. 

One  Threatened  With  Damage  by  Beason  of  Negligent  Oondnct 
of  another  should  exercise  reasonable  prudence  to  avert  consequences 
of  such  neglect. 

Approved  in  Western  Union  Tel.  Co.  v.  Johnsey,  49  Tex.  Civ.  491, 
109  S.  W.  254,  whether  plaintiff  used  reasonable  diligence  in  catch- 
ing train  after  receipt  of  delayed  message,  question  for  jury;  South- 
western Tel.  Co.  V.  Gotcher,  93  Tex.  117,  53  S.  W.  687,  danjages  are 
not  recoverable  where  sender  of  message  failed  to  telegraph  when 
notified  of  failure  of  telephone  agent  to  find  sendee. 

General  Averment  in  Answer  That  Plaintiff's  Injury  was  conse- 
quent upon  his  own  negligence  is  sufficient,  where  unexcepted  to, 
to  submit  proof  of  specific  contributory  negligence. 

Approved  in  Gulf  etc.  By.  Co.  v.  Mangham,  95  Tex.  418,  67  S.  W. 
766,  reaffirming  rule. 

Distinguished  in  Texas  etc.  By.  Co.  v.  Hagood,  21  Tex.  Civ.  443, 
52  S.  W.  5*75,  charge  on  contributory  negligence  that  conforms  to 
pleadings  is  sufficient. 

88  Tex.  233-248,  31  S.  W.  179,  28  la.  B.  A.  532,  HOUSE  T.  HOUSTON 
WATEBWOBKS  00. 

Oitizen  cannot  Sue  Water  Company  In  Tort  for  Its  Failnre  to  per- 
form its  contract'  with  city  and  keep  sufficient  pressure  in  water- 
mains  to  fight  conflagration  destroying  his  property. 

Reaffirmed  in  Boston  etc.  Trust  Co.  v.  Salem  Water  Co.,  94  Fed. 
240;  Metropolitan  Trust  Co.  v.  Topeka  Water  Co.,  132  Fed.  704;  Love- 
joy  V.  Bessemer  Waterworks  Co.,  146  Ala.  380,  41  So.  77,  6  L.  B.  A. 
(n.  s.)  429;  Allen  etc.  Mfg.  Co.  v.  Shreveport  Waterworks  Co.,  113 
La.  1109,  1112,  1113,  104  Am.  St.  Bep.  525,  37  So.  987,  988,  68  L.  B. 
A.  650. 

Approved  in  Cleburne  Water  etc.  Co.  v.  City  of  Cleburne,  13  Tex. 
Civ.  143,  35  S.  W.  734,  city  may  enjoin  water  company  from  charg- 
ing rates  higher  than  these  specified  in  the  contract  between  them. 
See  notes,  81  Am.  St.  Bep.  480;  6  L.  B.  A.  (n.  s.)  1175;  61  L.  B.  A. 
95,  97. 

Distinguished  in  Missouri  K.  &  T.  By.  v.  Wood,  95  Tex.  232,  93 
Am.  St.  Rep.  834,  66  S.  W.  450,  56  L.  B.  A.  592,  railroad,  where  it 
takes  charge  of  employee  afflicted  with  smallpox,  is  liable  for  con- 
tagion occurring  through  negligence  of  its  watchman  in  allowing 
patient  to  escape. 
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Disapproved  in  Mugge  v.  Tampa  Water  Works  Co.,  52  Fla.  377,  120 
Am.  St.  Bep.  207,  42  So.  83,  6  L.  B.  A.  (n.  s.)  1171,  company  con- 
tracting with  city  to  supply  water  for  extinguishing  fires  liable  to 
taxpayer  for  negligent  failure  to  perform  such  duty. 

In  Order  That  an  Individaal  may  have  Action  for  failure  to  per- 
form public  duty,  it  must  appear  that  object  and  purpose  of  im- 
posing duty  was  to  confer  benefit  upon  individuals  composing  public. 

Approved  in  Missouri  etc.  By.  Co.  v.  Baney,  44  Tex.  Civ.  522,  99 
S.  W.  591,  carrier  liable  for  smallpox  communicated  to  passenger 
by  ticket  agent;  Missouri  etc.  By.  v.  Colburn,  90  Tex.  233,  38  S.  W. 
154,  owner  of  property  near  depot  unlawfully  removed  has  no  right 
of  action  against  railroad  for  depreciation  of  his  property;  Adams 
V.  Union  B.  B.,  21  B.  I.  139,  42  Atl.  517,  44  L.  E.  A.  273,  where 
street  railway  is  granted  franchise  on  condition  of  charging  certain 
fare,  passenger  unlawfully  ejected  may  avail  himself  of  those  con- 
ditions.   See  note,  71  Am.  St.  Bep.  197;  61  L.  B.  A.  96. 

Wbere  City  la  Operating  Its  Own  Waterworka,  and  fails  to  sup- 
ply water  for  fire-fighting,  it  is  not  liable  for  property  burned  as 
consequence. 

Beaffirmed  in  Boston  etc.  Trust  Co.  v.  Salem  Water  Co.,  94  Fed. 
2241,  and  Butterworth  v.  Henrietta,  25  Tex.  Civ.  468,  61  S.  W.  976. 

Disapproved  in  Lenzen  v.  City  of  New  Braunfels,  13  Tex.  Civ.  375, 
35  S.  W.  361,  holding  statement  in  cited  case  to  be  dictum. 

88  Tez.  249-262,  31  S.  W.  1064,  BAIJ>WIN  V.  GOLDFBANS. 

One  Presomption  can  Never  be  Deduced  from  another. 

Approved  in  Be  Burns'  Estate  (Tex.  Civ.),  52  S.  W.  100,  re- 
affirming rule;  Mississippi  Mills  v.  Bauman,  12  Tex.  Civ.  316,  34 
S.  W.  683,  presumption  that  a  person  paid  certain  notes  based  on 
presumption  that  he  had  the  necessary  means  is  not  allowable; 
Patterson  v.  Lamb,  21  Tex.  Civ.  515,  52  S.  W.  100,  inference  that  per- 
son induced  making  of  a  will,  based  on  inference  that  he  had  undue 
influence  over  testator,  is  not  permissible. 

In  Trespass  to  Try  Title  Against  Tenant  in  Common,  plaintiff  must 
allege  and  prove  amount  of  interest  claimed.  Judgment  may  be  for 
less  than  claim,  but  must  be  for  definite  amount. 

Approved  in  Perkins  v.  Davidson,  23  Tex.  Civ.  35,  56  S.  W.  124, 
tenant  in  common  must  either  make  cotenants  parties  or  set  forth 
their  interests;  Cartmell  v.  Oammage  (Tex.  Civ.),  64  S.  W.  316,  title 
by  tax  deed  does  not  entitle  to  possession  with  cotenant,  where  judg- 
ment does  not  define  exact  interest  under  such  deed. 

A  Provision  for  Fees  to  be  Paid  to  a  Board  for  the  investigation 
of  Spanish  land  grants  is  not  a  tax. 

See  note,  1  L.  B.  A.   (n.  c.)   153. 

A  Deed  Over  Thirty  Tears  Old  may  be  Received  in  Evidence  with- 
out proof  of  possession,  but  some  other  evidence  of  execution  must  be 
produced. 

Bee  note,  35  L.  B.  A.  343. 

Possession  is  not  Indispensably  Beqnisite  to  the  presumption  of 
a  grant. 

Approved  in  Brewer  v.  Cochran,  45  Tex.  Civ.  183,  99  S.  W.  1035, 
execution  of  deed  may  be  established  by  long,  continuous  and  un- 
disputed claim  of  title,  accompanied  by  successive  conveyances,  pay- 
ment of  taxes,  etc.;  Arthur  v.  Bidge,  40  Tex.  Civ.  143,  89  S.  W.  17, 
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grant  may  be  presumed  from  recognition  of  claim  by  grantor's  hein 
and  their  failure  to  pay  taxes. 

Distinguished  in  Veatch  v.  Gray,  41  Tex.  Civ.  152,  91  S.  W.  328, 
holding  execution  of  deed  not  established  by  circumstances. 

88  Tex.  262-264,  81  S.  W.  196,  AUSTIN  BAFID  ETC.  BT.  ▼. 
OBOTHE. 

Servant  Working  in  Gang  Under  Foreman  Having  Power  to  hire 
and  discharge  members  thereof  cannot  recover  for  injuries  resulting 
from  negligence  of  fellow-workers,  though  in  other  branch  of  employ- 
ment   latter  is  his  foreman  with  powers  similar  to  former  foreman. 

Approved  in  Biley  v.  Galveston  City  By.,  13  Tex.  Civ.  248,  35 
S.  W.  826,  street  railway  employees  are  not  fellow-servants  under 
act  of  May  4,  1893;  Maughmer  v.  Behring,  19  Tex.  Civ.  299,  46  S. 
W.  917,  power  to  employ  and  discharge  is  essential  to  constitute 
one  a  vice-principal. 

Quaere,  Whether  Act  Defining  Who  are  FeUow-servants  of  "rail- 
way corporations"  applies  to  street  railways. 

See  note,  17  L.  B.  A.  (n.  s.)   119. 

88  Tex.  265-277,  81  S.  W.  285,  BBOWN  V.  FABMEBS'  ETC.  BANK. 

The  Executory  Contract  of  an  Infant  not  Being  Void  but  merely 
voidable,  the  promise  of  another  to  answer  for  his  indebtedness  is 
within  the  statute  of  frauds. 

Approved  in  Wattenbarger  v.  Hodges,  38  Tex.  Civ.  332,  85  S.  W. 
1014,  promise  that,  if  another  did  not  complete  purchase  of  certain 
lands,  promisor  would  forfeit  five  hundred  dollars,  not  within  stat- 
ute.    See  note,  45  L.  B.  A.  846. 

88  Tex.  277-281,  53  Am.  St.  Bep.  752,  SI  S.  W.  176,  28  L.  B.  A.  761, 
HOUSTON  ETC.  BT.  v.  OBAWFOBD. 

Where  Claim  for  Damages  for  Personal  Injuries  against  receiver 
of  railroad  is  not  made  liability  of  purchaser  of  railroad  at  receiver- 
ship sale,  but  after  sale  and  conveyance  receiver  continues  to  oper- 
ate road,  such  claimant  is  entitled  to  enforce  claim  against  earnings 
of  road  during  such  operation    and  invested  in  betterments. 

Reaffirmed  in  Houston  etc.  By.  v.  Kelly  (Tex.  Civ.),  35  S.  W.  878; 
Houston  etc.  Ry.  v.  Strycharski  (Tex.  Civ.),  35  S.  W.  855;  Bay  v. 
Dillingham  (Tex.  Civ.),  41  S.  W.  189,  190;  Holman  v.  Galveston  etc. 
Ry.  Co.,  14  Tex.  Civ.  503,  37  S.  W.  466.  Approved  in  San  Antonio  etc. 
Ry.  Co.  V.  Bowles,  88  Tex.  639,  640,  32  S.  W.  882,  883,  claim  not  barred 
by  failure  to  present  it  in  court  where  receivership  was  pending.  See 
note,  2  L.  R.  A.  (n.  s.)  1050. 

Distinguished  in  Houston  etc.  Ry.  Co.  v.  Bath,  17  Tex.  Civ.  707, 
709,  44  S.  W.  600,  601,  purchaser  of  railroad  liable  where  receiver, 
for  purchaser's  benefit,  continues  operation  of  road  after  sale,  con- 
firmation and  time  fixed  by  court  for  delivery. 

Miscellaneous. — Houston  etc.  R.  R.  v.  Crawford  (Tex.  Civ.),  32  8. 
W.  156,  referring  historically  to  decision  on  certified  question;  Rear- 
don  V.  White,  38  Tex.  Civ.  644,  87  S.  W.  368,  trial  court  may  order 
judgment  to  be  certified  to  court  in  which  receivership  is  pending. 

88  Tex.  281-284,  81  S.  W.  189,  BATHBUBN  V.  STATE. 

Operation  of  Act  of  1893,  Creating  Liquor  Dealer's  Occupation 
Tax,  is  suspended  in  any  county  or  section  thereof  by  adoption  of 
local  option  law. 
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Denied  in  disBonting  opinion  in  Snearley  v.  State,  40  Tex.  Gr. 
517,  521,  52  S.  W.  551,  553,  where  occupation  tax  law  is  in  effect 
when  local  option  is  adopted,  tax  i^  enforceable  after  adoption  of 
local  option. 

Distinguished  in  Snearley  v.  State,  40  Tex.  Cr.  525,  53  S.  W.  696, 
nnder  act  of  1897,  occupation  tax  may  be  levied  in  local  option  ter- 
ritory. 

Miscellaneous. — Bathburn  Y.  State  (Tex.  Civ.),  32  S.  W.  45,  re- 
ferring historically  to  supreme  court's  decision  on  certified  questions 
involved. 

88  Tez.  284-288,  31  S.  W.  187,  28  Ii.  B.  A.  623,  STATE  ▼.  Mc- 
ALISTEB. 

Strong  Presninption  Exists  In  Favor  of  Construction  placed  by 
legislature  upon   constitution   contemporaneous  with   its  adoption. 

Approved  in  Spaulding  v.  Mott,  167  Ind.  66,  76  N.  E.  622,  fact 
that  legislature  has  enacted  similar  laws  for  forty  years  evidence  of 
constitutionality;  Bray  v.  City  Council,  62  S.  C.  67,  39  S.  E.  814, 
holding  constitution  did  not  require  registration  before  all  special 
municipal  elections;  dissenting  opinion  in  Ex  parte  Hart,  41  Tex.  Cr. 
591,  56  S.  W.  345,  majority  construing  section  1,  article  5,  constitu- 
tion, regarding  jurisdiction  of  certain  courts. 

Courts  cannot  Declare  Statute  Void,  Unless  Clearly  in  Conflict 
with  constitution. 

Approved  in  Terre  Haute  v.  Evansville  etc.  B.  B.,  149  Ind.  186,  46 
N.  E.  80,  37  L.  B.  A.  189,  statute  empowering  judges  to  appoint  city 
commissioners  is  valid. 

Legislatore  has  Power  to  Make  Aldermen  of  City  Elective  by 
wards,  in  whole  or  in  part,  or  by  city,  at  large. 

Approved  in  Brown  v.  City  of  Gkilveston,  97  Tex.  14,  75  S.  W. 
495,  legislature  can  make  members  of  governing  body  of  city  guber- 
natorial appointees;  Ex  parte  Anderson,  46  Tex.  Cr.  382,  384,  386, 
390,  395,  81  S.  W.  977,  978,  979,  982,  984,  legislature  could  not,  by 
special  charter,  authorize  governor  to  appoint  board  of  commissioners 
for  city;  Ex  parte  Lewis,  45  Tex.  Cr.  27,  108  Am.  St.  Bep.  929,  73 
S.  W.  817,  holding  void  law  creating  board  of  five  commissioners 
to  govern  Galveston,  three  of  them  to  be  appointed  by  the  governor; 
Belton  V.  Central  Hotel  Co.  (Tex.  Civ.),  33  S.  W.  298,  arguendo.  See 
notes,  33  L.  B.  A.  142;  31  L.  B.  A.  726. 

88  Tex.  288-290,  31  S.  W.  195,  NEWBUBN  v.  DUBHAM. 

A  Marshal  may  Lawfully  Make  Arrest  outside  town  for  felony 
committed  therein. 

See  notes,  51  L.  B.  A.  215,  221. 

88  Tex.  290-297,  SO  S.  W.  1047,  31  S.  W.  185,  DEAN  V.  STATE. 

District  Court  has  Jurisdiction  of  Suit  to  Try  Title  to  office  by  in* 
formation  in  nature  of  quo  warranto  in  name  of  state  without  regard 
to  value  of  office. 

Beaffirmed  in  Hancom  v.  State,  10  Tex.  Civ.  641,  31  S.  W.  548. 
Approved  in  Biggins  v.  Thompson,  30  Tex.  Civ.  243,  7t)  S.  W.  '578, 
mayor  cannot  enjoin  city  council  from  illegally  removing  him;  Gray 
V.  State,  19  Tex.  Civ.  527,  49  S.  W.  703,  it  was  not  necessary  to 
prove  salary  of  marshal  exceeded  five  hundred  dollars  to  give  court 
jurisdiction;  Dean  y.  State  (Tex.  Civ.),  31  S.  W.  547,  referring  his- 
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torically  to  supreme  court's  decision  on  certified  question  regarding 
jurisdiction. 

Distinguished  in  Harris  v.  Williamson,  45  Tex.  Civ.  65,  99  S.  W, 
714,  county  court  has  jurisdiction  of  suit  to  recover  office  alleged  to 
be  worth  four  hundred  dollars. 

District  Court  has  General  Original  Jnriadlctlon  over  all  causes  of 
action  in  which  the  remedy  or  jurisdiction  is  not  provided  by  or  un- 
der the  constitution. 

Approved  in  Allen  v.  Parker  Co.,  23  Tex.  Civ.  537,  57  S.  W.  704, 
district  court  has  jurisdiction  to  enjoin  county  from  taking  lands 
under  alleged  void  proceedings. 

County  Courts  may  Issue  Extraordinary  Writs  only  when  necessary 
to  enforce  their  jurisdiction. 

Approved  in  Rice  v.  Rice,  24  Tex.  Civ.  607,  59  8.  W.  Wl,  county 
court  cannot  issue  writ  of  habeas  corpus  to  secure  possession  of  a 
child. 

County  Court  has  Power  to  Issue  Writs  of  Mandamus  and  injunc- 
tion. 

Approved  in  De  Witt  Co.  v.  Wischkemper,  95  Tex.  437,  67  S.  W. 
883,  for  the  county  court  to  have  jurisdiction  to  issue  injunction,  it 
must  appear  that  the  amount  in  controversy  is  more  than  two  hun- 
dred and  less  than  one  thousand  dollars;  Jesse  French  Piano  etc. 
Co.  V.  Clay,  40  Tex.  Civ.  639,  90  S.  W.  683,  county  court  has  juris- 
diction of  suit  to  enjoin  sale  under  execution  from  justice's  court 
and  to  recover  four  hundred  dollars  damages;  Bigby  v.  Brantley,  38 
Tex.  Civ.  45,  85  S.  W.  312,  county,  and  not  district,  court  has  juris- 
diction of  mandamus  to  compel  approval  of  school  warrants  amount- 
ing to  two  hundred  and  forty  dollars;  Payne  v.  Loving  (Tex.  Civ.), 
69  S.  W.  92,  county  court  may  enjoin  sale  on  execution  from  justice's 
court;  Johnson  v.*Hanscom,  90  Tex.  322,  37  S.  W.  601,  county  court 
may  issue  mandamus  requiring  county  judge  to  issue  warrants  for 
fees  of  justice  of  the  peace  amounting  to  more  than  two  hundred 
dollars  and  less  than  one  thousand  dollars;  Gulf  etc.  Ry.  v.  Blanken- 
beckler,  13  Tex.  Civ.  252,  35  S.  W.  332,  county  court's  power  to 
restrain  enforcement  of  void  judgment  of  justice  court  would  not  de- 
prive district  court  of  its  power  in  such  a  case;  State  v.  Hanscom 
(Tex.  Sup.),  37  S.  W.  601,  county  may  issue  mandamus  to  enforce 
mere  money  demand  exceeding  two  hundred  dollars,  and  not  ex- 
ceeding one  thousand  dollars;  Lazarus  v.  Swafford,  15  Tex.  Civ.  368, 
39  S.  W.  389,  county  court  has  exclusive  jurisdiction  to  enjoin  sale 
for  taxes  amounting  to  three  hundred  and  fifty  dollars. 

Distinguished  in  Callaghan  v.  Tobin,  40  Tex.  Civ.  462,  90  S.  W.  333, 
district  court  may  issue  injunction  irrespective  of  amount  involved. 

County  Court  has  No  Jurisdiction  of  Proceeding  by  quo  warranto 
to  try  title  to  office. 

Approved  in  Winstead  v.  Evans  (Tex.  Civ.),  33  S.  W.  581,  ar- 
guendo; dissenting  opinion  in  Winstead  v.  Evans  (Tex.  Civ.),  33 
S.  W.  582,  majority  holding  district  court  could  not  mandamus  jus- 
tice in  case  appealed  to  county  court,  where  final  judgment  was 
rendered. 

88  Tex.  297-^00,  31  8.  W.  290,  STATE  v.  HOFF. 

Where  Illegal  Date  was  Fixed  for  City  Elections  and  observed  in 
good  faith  for  several  years,  persons  so  elected  are  de  facto  officers, 
and  district  court  may,  in  its  discretion,  deny  leave  to  file  infonna- 
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tion  in  qno  warranto  to  try  title  to  such  offices,  where  relator  claims 
no  private  right  thereto. 

Approved  in  Deaver  v.  State,  27  Tex.  Civ.  456,  66  S.  W.  258,  sus- 
taining an  election  for  school  trustees. 

Disapproved  in  State  v.  Village  of  Kent,  96  Minn.  258,  104  N. 
W.  948,  949,  1  L.  B.  A.  (n.  s.)  826,  holding  that  court  has  no  such 
discretion. 

88  Tez.  800-302,  31  8.  W.  357,  HABUNO  V.  OBEEOH. 

Under  Article  3190a,  Beyised  Statutes,  Wlien  Transaction  amounts 
to  reservation  of  title  to  chattels  as  security  for  purchase  money, 
it  is  chattel  mortgage,  and  when  possession  is  delivered  ^o  vendee  is 
void  as  to  third  parties,  unless  duly  registered. 

Approved  in  Eason  v.  De  Long,  38  Tex.  Civ.  535,  86  S.  W.  349, 
Harling  v.  Creech  (Tex.  Civ.),  31  S.  W.  1084,  and  Mansur  etc.  Co. 
V.  Beeman  etc.  Co.  (Tex.  Civ.),  45  S.  W.  731,  all  reaffirming  rule; 
Wright  V.  Texas  Molin©  Plow  Co.,  40  Tex.  Civ.  439,  90  S.  W.  907, 
mortgage  void  where  goods  were  to  be  sold  in  regular  course  of  busi- 
ness; Parlin  etc.  Co.  v.  Davis*  Estate  (Tex.  Civ.),  74  S.  W.  952,  where 
chattel  mortgage  was  not  signed  by  wife;  Milburn  Mfg.  Co.  v.  Peak, 

89  Tex.  211,  34  S.  W.  103,  where  vendor  retains  ownership  and  right 
to  resume  possession  on  default  of  payment,  there  is  a  mortgage; 
Hoyt  V.  Weiss,  10  Tex;  Civ.  465.  32  S.  W.  87,  instrument  attempting 
to  reserve  title  in  chattel  is  nothing  more  than  a  mortgage;  Guar- 
anty Trust  Co.  V.  Galveston  City  B.  B.,  107  Fed.  323,  chattel  mortgage 
not  recorded  loses  its  priority  over  subsequent  mortgage  required  in 
good  faith.     See  note,  5  L.  B.  A.  (n.  s.)  476. 

Where  Vendor  of  Chattel  Takes  Mortgage  Thereof  to  secure  purchase 
money,  he  may  under  proper  stipulation  therein  resume  possession 
upon  default  in  payment,  or  if  he  deems  himself  insecure,  but  has 
no  right  to  ignore  vendee'a  rights  therein,  or  to  convert  property. 

Approved  in  Singer  Sewing  Machine  Co.  v.  Bios,  96  Tex.  179,  97  Am. 
St.  Bep.  901,  71  S.  W.  277,  60  L.  B.  A.  143,  provision  in  chattel 
mortgage  that,  on  default,  mortgagee  may  take  peaceable  possession, 
authorizes  such  taking  without  mortgagor's  consent;  Hall  v.  Keating 
Implement  etc.  Co.,  33  Tex.  Civ.  528,  77  S.  W.  1056,  mortgagee  may 
retake  property  as  against  assignee  in  bankruptcy;  Wedig  v.  San 
Antonio  etc.  Assn.,  25  Tex.  Civ.  163,  60  S.  W.  570,  mortgagee  has 
right  to  resume  possession  of  property  sold  on  default  of  payment  by 
vendee. 

88  Tex.  302-310,  31  8.  W.  358,  TBAVIS  COUNTY  V.  TBOODON. 

Appeal  by  Land  Owner  from  Judgment  of  county  commissioners  as 
to  compensation  for  land  taken  for  public  road  need  not  impede  im- 
mediate laying  out  of  road,  provided  just  damages  and  adequate  com- 
pensation were  allowed,  and  proper  deposit  made. 

Approved  in  Crary  v.  Port  Arthur  etc.  Co.  (Tex.  Civ.),  45  S.  W.  844, 
judgment  in  condemnation  proceedings  cannot  be  enforced,  if  there 
is  supersedeas  bond,  until  appellate  determination. 

Distinguished  in  Davis  v.  Port  Arthur  etc.  Dock  Co.,  87  Fed.  516, 
injunction  will  not  issue  to  prevent  corporation  entering  upon  con- 
demned land,  pending  litigation,  when  it  has  given  bend  to  cover  all 
damages. 

4  Tex.  Notes — 40 
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If  tbe  Owner  of  Land  Condemiied  for  Public  Boad  is  not  Batisfied 
with  the  assessment  by  the  commissioner's  court,  he  may  appeal 
therefrom  as  in  cases  of  appeal  from  justices'  courts. 

Approved  in  Galveston  etc.  By.  v.  Bandat,  18  Tex.  Civ.  600,  45  S.  W. 
941,  statute  for  public  roads  is  not  unconstitutional,  because  appeal 
from  commissioner's  court  is  not  provided  for. 

Where  Commissioiier's  Oonrt  Condenming  Land  for  Public  Boad  has 
failed  to  allow  adequate  eonpensation  or  to  secure  same  by  deposit 
with  county  treasurer,  it  has  no  authority  to  open  road,  and  may 
be  enjoined  therefrom. 

Approved  in  McCown  v.  Hill  (Tex.  Civ.),  73  S.  W.  851,  reaffirming 
rule;  Morgan  v.  Oliver,  98  Tex.  223,  82  S.  W.  1029,  condemnation  of 
land  for  county  road  is  taking  by  state;  Galveston  etc.  By.  v.  Bandat, 
18  Tex.  Civ.  601,  45  S.  W.  942,  property  for  public  road  could  not  be 
taken,  unless  its  value  was  paid  or  deposited  as  required  by  statute; 
Crouch  V.  State,  39  Tex.  Cr.  146,  45  S.  W.  579,  if  condemnation  for 
public  road  was  illegal  property  owner  may  enjoin  or  sue  county  for 
damages. 

In  Assessment  of  Compensation  for  land  taken  for  public  road  con- 
stitution does  not  permit  offsettiiig  against  value  of  land  so  taken 
benefits  which  may  accrue  by  reason  of  establishment  of  road,  nor 
is  such  offset  allowed  by  statute. 

Beaffirmed  in  McNamara  v.  Denison  etc.  By.  (Tex.  Civ.),  45  S.  W. 
335.  Approved  in  Harrison  v.  City  of  Sulphur  Springs  (Tex.  Civ.), 
67  S.  W.  516,  applying  rule  where  city  permanently  occupied  land  by 
turning  channel  of  ditch  over  it. 

Where  Provisions  of  a  Former  are  incorporated  into  a  later  con- 
stitution, the  court's  construction  thereof  will  be  regarded  as  the  set- 
tled law. 

Approved  in  dissenting  opinion  in  Ex  parte  Hart,  41  Tex.  Cr.  591, 
56  S.  W.  345,  majority  construing  section  1,  article  5,  of  constitution, 
regarding  jurisdiction  of  certain  courts.  See  note,  9  L.  B.  A.  (n.  s.) 
821. 

88  Tex.  810-312,  31  8.  W.  500,  TEXAS  CENTRAL  BY.  v.  BBOCS. 

Having  Charge  npon  Every  Element  of  Damages  plaintiff  was  en- 
titled to  claim  in  action  for  personal  injuries,  it  is  reversible  error, 
as  inviting  double  damages,  to  enumerate  various  items  of  recovery. 

Approved  in  Houston  etc.  By.  Co.  v.  Adams,  44  Tex.  Civ.  295,  98 
S.  W.  226,  and  Texas  Brewing  Co.  v.  Dickey,  20  Tex.  Civ.  609,  49 
S.  W.  937,  both  affirming  rule;  International  etc.  B.  Co.  v.  Startz,  37 
Tex.  Civ.  52,  82  S.  W.  1072,  in  action  for  delay  in  shipment  of  cattle, 
instruction  allowing  recovery  both  for  difference  in  value  and  differ- 
ence in  weight,  erroneous;  St.  Louis  etc.  By.  v.  Smith,  26  Tex.  Civ. 
544,  63  S.  W.  1067,  charge  allowing  double  damages  held  erroneous. 

88  Tex.  312-314,  31  8.  W.  498,  OXTIiF  ETO.  BY.  V.  CANNON. 

After  Dismissal  of  Appeal  by  Court's  Own  Motion,  because  record 
did  not  show  that  notice  of  appeal  had  been  given  in  trial  court, 
motion  for  rehearing  and  certiorari,  showing  that  such  notice  was 
given,  should  be  granted. 

Approved  in  Bonart  v.  Lee  (Tex.  Civ.),  46  S.  W.  906,  writs  of  cer- 
tiorari are  properly  granted  by  court  of  civil  appeals  when  requested 
by  both  parties. 
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Distinguished  in  Brewster  v.  State,  40  Tex.  Civ.  5,  88  S.  W.  860, 
certiorari  will  be  denied  where  facts  desired  to  be  shown  would  not 
authorize  change  of  ruling. 

It  18  the  Province  of  the  Court  of  Civil  Appeals  to  determine  all 
questions  of  fact,  and  its  determination  of  such  issues  is  final. 

Approved  in  Mutual  etc.  Ins.  Co.  v.  Hayward,  88  Tex.  324,  31  S.  W. 
510,  supreme  court  will  not  revise  an  issue  of  fact  where  evidence  is 
conflicting. 

88  Tez.  815-333,  80  &  W.  1049,  31  S.  W.  607,  HfflTTUAL  UFE  IKS. 
CO.  V.  HAYWABD. 

Judgment  of  Court  of  Civil  Appeals  Reversing  Judgment  of  district 
court  upon  ground  that  verdict  of  jury  was  against  and  unsupported 
by  evidence,  where  former  is  plainly  upon  probartive  force  of  evidence, 
is  conclusive  and  not  open  to  writ  of  error. 

Distinguished  in  Texas  etc.  By.  v.  Johnson,  14  Tex.  Civ.  568,  37 
S.  W.  975,  whether  there  is  any  evidence  is  not  a  question  of  law. 

88  Tez.  333-339,  53  Am.  St.  Bep.  757,  31  S.  W.  501,  28  L.  B.  A.  765, 
MUTUAL  UFE  IKS.  CO.  v.  SIMPSON. 

If  the  Disease  Inquired  About  by  an  Insurance  Company  was  not 
inherent  in  the  insured,  it  was  not  a  breach  of  warranty  for  him  to 
deny  that  he  suffered  from  such  disease. 

Approved  in  Mutual  etc.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  525,  see 
31  8.  W.  1076,  failure  to  mention  death  of  infant  brother  by  insured 
was  not  a  breach  of  waranty;  Equitable  Life  etc.  Soc.  v.  Liddell,  32 
Tex.  Civ.  254,  74  S.  W.  87,  where  insured  denied  drink  habit,  proof 
of  occasional  excessive  drinking  does  not  show  breach  of  warranty. 
See  notes,  61  L.  B.  A.  500;  52  L.  B.  A.  649;  45  L.  B.  A.  264. 

Insurance  Policy,  Plain  and  Unambiguous  in  language,  should  be 
enforced  as  parties  made  it. 

Approved  in  Delaware  Ins.  Co.  v.  Harris,  25  Tex.  Civ.  352,  64  S.  W. 
871,  applicant  is  bound  to  know  limitations  of  agent's  authority  shown 
by  application  for  insurance. 

Answers  Made  by  the  Assured  in  His  Application  for  life  insurance 
as  to  his  freedom  from  specific  disease  are  warranties. 

See  note,  91  Am.  St.  Bep.  650. 

88  Tez.  339-346,  31  S.  W.  614,  BICHABDSON  V.  WASHINGTON. 

Chattel  Mortgage  of  Property  not  in  Esse  or  belonging  to  mort- 
gagor may  create  lien  enforceable  in  equity,  if  it  be  clear  that  parties 
anticipated  acquisition  by  grantor  of  very  property  against  which 
lien  is  sought  to  be  enforced  and  intended  it  should  be  subject  thereto. 

Approved  in  Lay  v.  Cardwell  (Tex.  Civ.),  33  S.  W.  596,  reaflSrmlng 
rule;  Searcy  v.  Gwaltney  Bros.,  36  Tex.  Civ.  160,  81  S.  W.  577,  up- 
holding son's  conveyance  of  expectancy  in  estate  of  insane  mother; 
Hale  V.  Hollon,  90  Tex.  429,  59  Am.  St.  Bep.  821,  39  S.  W.  288,  36 
L.  B.  A.  75,  expectancy  of  inheritance  may  be  subject  of  sale  and 
conveyance.    See  note,  19  L.  B.  A.  (n.  s.)  911. 

Distinguished  in  Bowm  v.  Robinson,  49  Tex.  Civ.  163,  107  S.  W. 
877,  mortgage  by  purchaser  of  state  school  lands  during  three  years 
of  occupancy  will  not  defeat  rights  of  subsequent  purchaser  during 
occupancy. 

Equity  will  Enforce  Lien  of  Mortgage  of  Crops  to  be  grown  upon 
land  rented  by  mortgagor,  though  to  be  grown  in  year  succeeding 


88  Tex.  346-368      NOTES  ON  TEXAS  BEPOBTS.  628 

« 

termination  of  his  lease,  where  both  crops  and  land  are  identified  and 
mortgagor  extends  his  lease  to  cov-er  designated  period. 

Approved  in  McDavid  v.  Phillips,  100  Tex.  75,  76,  94  S.  W.  1131, 
1132,  mortgage  of  crops  raised  on  land  subsequently  rented,  invalid; 
League  v.  Sanger  (Tex.  Civ.),  60  S.  W.  902,  chattel  mortgage  on  crops 
to  be  subsequently  raised  is  valid  in  equity. 

88  Tex.  346-360,  31  8.  W.  613,  31  L.  B.  A.  200,  TEXAS-MEZIOAN 
ETC.  BT.  V.  WBIOHT. 

Defendant  in  Void  Judgment  Having  Bemedy  of  Certiorari  cannot 
sue  out  injunction. 

Approved  in  Givens  v.  Delprat,  28  Tex.  Civ.  363,  67  S.  W.  425,  and 
San  Antonio  etc.  By.  v.  Glass  (Tex.  Civ.),  40  S.  W.  340,  both  follow- 
ing rule;  Beer  v.  Landman,  88  Tex.  457,  31  S.  W.  808,  denying 
cancellation  of  note  where  no  excuse  was  given  for  not  making  de- 
fense in  action  at  law  then  pending;  Houston  etc.  By.  v.  Ellisor,  14 
Tex.  Civ.  707,  37  S.  W.  973,  failure  of  justice  to  approve  appeal  bond 
is  not  ground  for  injunction  to  restrain  enforcement  of  judgment; 
Moore  v.  Britton,  15  Tex.  Civ.  240,  38  S.  W.  530,  judgment  on  petition 
containing  no  prayer  for  relief  will  not  be  canceled,  where  legal 
remedy  on  appeal  was  not  sought.    See  note,  32  L.  B.  A.  327. 

Distinguished  in  Sherman  Steam  Laundry  Co.  v.  Carter,  24  Tex. 
Civ.  535,  60  S.  W.  330,  where  defendant  failed  to  avail  itself  of  stat- 
utory remedy  to  set  aside  judgment  rendered  on  apparently  good  ser- 
vice, injunction  will  not  lie. 

Act  of  Station  Agent  of  Bailroad,  in  Pointing  Out  Box-car  as  per- 
sonal property  for  levy  of  execution  against  company,  does  not  amount 
to  delivery  necessary  under  article  2287,  Bevised  Statutes. 

Approved  in  Ellis  v.  Harrison,  24  Tex.  Civ.  20,  57  S.  W.  986,  where 
personal  property  tendered  is  insufficient  to  satisfy  judgment,  execu- 
tion is  properly  levied  upon  land.    See  note,  30  L.  B.  A.  105. 

Miscellaneous.— <:ited  in  Kendall  v.  Smith,  67  Kan.  93,  72  Pac.  543, 
and  Meyer  v.  Wilson,  166  Ind.  657,  76  N.  E.  750,  one  seeking  to 
enjoin  judgment  void  for  want  of  service  must  allege  meritorious  de- 
fense. 

88  Tex.  350-368,  31  S.  W.  621,  36  L.  B.  A.  64,  BBOWN  v.  MlTCUBUi. 

Where  Plaintiff  in  Will  Contest  Testifies  That  He  was  Son  of  testa- 
trix, basing  statement  upon  different  facts,  among  them  that  testa- 
trix so  called  him,  motion  to  strike  out  all  of  his  testimony  upon  this 
point,  as  stating  statements  of  and  transaction  with  deceased,  is 
properly  denied. 

Approved  in  Cook'  v.  Carroll  etc.  Cattle  Co.  (Tex.  Civ.),  39  S.  W. 
\011,  in  matters  of  pedigree  witness  may  testify  to  knowledge  derived 
from  declaration  of  several  parties,  although  declarations  of  one 
would  be  inadmissible  as  such. 

Upon  Issue  of  Testamentary  CTapaclty  of  Testatrix  witness  cannot, 
after  detailing  facts  upon  which  based,  state  his  opinion  that  at  time 
of  making  will  testatrix  did  not  have  requisite  legal  capacity  to 
make  will. 

Approved  in  Re  Estate  of  Cheney,  78  Neb.  276,  110  N.  W.  732,  re- 
affirming rule;  Citizens'  By.  Co.  v.  Robertson,  41  Tex.  Civ.  325,  91 
S.  W.  610,  rejecting  opinion  of  witness  that  child  did  not  have  suffi- 
cient intelligence  to  appreciate  danger  of  going  on  street  railway 
track;  Mills  v«  Cook  (Tex.  Civ.),  57  SS.  W.  82,  witnelj^  cannot  testify 
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as  to  mental  capacity  of  person  to  execute  a  deed.  See  note,  39 
L.  B.  A.  325. 

Distinguished  in  Hayes  ▼.  Candee,  75  Conn.  138,  52  Atl.  828,  semble, 
that  question  as  to  woman's  capacity  to  make  deed  should  have  been 
allowed;  Lindsey  v.  White  (Tex.  Civ.),  61  S.  W.  440,  medical  expert 
properly  allowed  to  testify  that  testatrix  could  not  act  intelligently 
in  regard  to  her  husband. 

Upon  Issne  of  Testamentary  Capacity  of  Testatrix,  all  witnesses 
who  know  facts  and  state  them  may  express  opinions  founded  there- 
on as  a  mental  condition  of  testatrix. 

Approved  in  Wells  v.  Houston,  29  Tex.  Civ.  632,  69  S.  W.  191,  ad- 
mitting opinion  of  witness  as  to  mental  condition  of  drunkard;  State 
V.  McGruder,  125  Iowa,  747,  101  N.  W.  648,  father  of  accused  should 
have  been  permitted  to  say  whether  latter  knew  difference  between 
right  and  wrong;  Fort  Worth  etc.  By.  v.  Hyatt,  12  Tex.  Civ.  438,  34 
S.  W.  678,  opinion  of  mother  that  death  of  child  resulted  from  a  cold 
is  competent. 

Witness  may  not  Testify  to  Legal  Oondnsion  from  facts  given 
either  by  himself  or  testified  to  by  another. 

Approved  in  Scott  v.  Witt  (Tex.  Civ.),  41  S.  W.  402,  it  is  improper 
for  witness  to  testify  that  certain  money  "belonged  to  his  wife." 

Upon  the  Issne  of  Want  of  Capacity  in  testator,  his  prior  declara- 
tions showing  intention  to  make  disposition  effected  by  will  are  ad- 
missible. 

See  note,  107  Am.  St.  Bep.  464. 

88  Tex.  868-375,  53  Am.  St.  Bep.  763,  SO  S.  W.  546,  31  S.  W.  614, 
HUFF  ▼.  CBAWFOBD. 

Article  3216,  Bevlsed  Statates,  Providing  That  Statute  of  limita- 
tions shall  not  run  in  favor  of  defendant  while  temporarily  absent 
from  state,  applies  where,  although  absent  from  state,  defendant  held 
land  in  controversy  by  agent. 

Approved  in  Heirs  of  Beale  v.  Johnson,  45  Tex.  Civ.  124,  99  S.  W. 
1046,  Wilson  v.  Daggett  (Tex.  Civ.),  31  S.  W.  717,  Huff  v.  Crawford 
(Tex.  Civ.),  32  S.  W.  594,  all  following  rule;  Morgan  v.  Baker  (Tex. 
Civ.),  40  8.  W.  28,  29,  holding  article  3218,  Sayles'  CivU  Statutes,  re- 
garding limitations,  applies  to  real  as  well  as  personal  actions;  Bate- 
man  V.  Jackson  (Tex.  Civ.),  45  S.  W.  225,  arguendo.  See  note,  76 
Am.  St.  Bep.  474. 

Article  3216,  Bevised  Statutes,  Providing  That  Statute  of  limita- 
tions shall  not  run  in  favor  of  defendant  during  temporary  absence 
from  state,  does  not  apply  to  defendant  who  has  never  been  in  state. 

Approved  in  Lindauer  Mercantile  Co.  v.  Boyd,  11  N.  M.  479,  70  Pac. 
.  571,  and  Johnson  v.  Poster  (Tex.  Civ.),  34  S.  W.  825,  both  follow- 
ing rule;  Montgomery  v.  Brown  (Tex.  Civ.),  31  S.  W.  1084,  limita- 
tions run  in  favor  of  one  who  was  nonresident  when  cause  of  action 
accrued;  Wilson  v.  Daggett,  88  Tex.  376, '31  S.  W.  618,  where  defend- 
ant has  never  been  in  state,  statute  of  limitations  operates  in  real  as 
well  as  personal  actions.     See  notes,  86  Am.  St.  Bep.  43. 

'  88  Tex.  S7&-378,  53  Am.  St.  Bep.  766,  31  &  W.  618,  WILSON  v.  DAO- 

j  aETT. 

I  Statute  of  Limitations  is  Suspended  by  Departure  of  Debtor  who 

■  was  a  resident  cf  the  state  when  the  debt  was  contracted. 
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Reaffirmed  in  O'Neal  v.  Clymer  (Tex.),  61  S.  W.  546;  Bemis  y. 
Ward,  37  Tex.  Civ.  483,  84  S.  W.  292.  Approved  in  Gibson  v.  Sim- 
mons, 77  Kan.  464,  94  Pac.  1014,  for  defendant  to  claim  benefit  of 
statute,  times  of  presence  in  state  must  amount  to  statutory  period. 
See  note,  86  Am.  St.  Rep.  43. 

Article  3216,  Revised  Statutes,  Regarding  LimitatloDB,  does  not 
apply  to  those  who  were  nonresidents,  both  when  debt  created  and 
when  cause  of  action  accrued. 

Approved  in  Montgomery  v.  Brown  (Tex.  Civ.),  31  S.  W.  1084, 
limitations  run  in  favor  of  one  who  is  a  nonresident  when  cause  of 
action  accrues.    See  note,  23  L.  R.  A.  (n.  s.)  552. 

Disapproved  in  West  v.  Theis,  15  Idaho,  172,  128  Am.  St.  Rep.  58,  96 
Pac.  933,  17  L.  R.  A.  (n.  s.)  472,  section  4069,  Revised  Statutes,  ap- 
plies to  nonresident  who  afterward  comes  into  state. 

Wliere  Nonresident  Comes  to  State  for  temporary  purpose  only,  it 
is  not  "return  to  state"  within  Revised  Statutes,  section  3216. 

See  note,  23  L.  R.  A.  (n.  s.)  550. 

88  Tex.  878-883,  31  S.  W.  619,  WICHITA  ETC.  RY.  v.  PEEBT. 

Where  tbe  Trial  Court  Denied  a  Motion  to  enter  notice  of  appeal 
nunc  pro  tunc,  its  action  ia  conclusive  upon  the  court  of  appeals, 
until  set  aside. 

Approved  in  Harris  v.  Stark,  101  Tex.  590,  110  S.  W.'739,  applying 
rule  where  trial  court  struck  out  bill  of  exceptions  because  of  altera- 
tion. 

88  Tex.  383-113,  29  &  W.  762,  SO  &  W.  866,  31  8.  W.  611,  HOWELI. 
V.  HANBICK. 

Charge  That»  Where  Defendant  Raises  the  lemie  of  Forgery,  the 
burden  of  proof  is  upon  him,  is  correct. 

Approved  in  Chittim  v.  Martinez,  94  Tex.  145,  58  S.  W.  949,  it  is 
proper  for  court  to  charge  as  to  where  the  burden  of  proof  lies. 

A  Valid  Grant  Having  Reen  Made  to  Rafael  de  Aguirre  on  October 
4,  1833,  for  eleven  leagues  of  land,  the  power  to  issue  title  on  the  con- 
cession was  exhausted  and  the  subsequent  title  granted  to  him  was 
absolutely  void. 

Approved  in  Peaslee  v.  Walker,  34  Tex.  Civ.  299,  78  S.  W.  981,  re- 
affirming rule. 

Article  14,  Section  2,  of  the  Constitation,  determining  upon  what 
lands  land  certificates  could  be  located,  did  not  affect  the  acquisition 
of  land  under  homestead  donations  or  pre-emption  rights. 

Approved  in  Hulett  v.  Piatt,  49  Tex.  Civ.  384,  385,  109  S.  W.  211, 
senior  patent,  though  based  on  junior  right,  will  give  color  of  title 
for  three  years'  limitation. 

88  Tex.  421-428,  31  B.  W.  636,  MARLER  V.  HANDT. 

Husband,  Acting  in  Good  Faith,  may  Select  Homestead  of  family, 
and  when  he  has  acquired  new  homestead  and  his  wife  has  removed 
to  it  with  him,  his  prior  deed,  without  her  concurrence,  to  former 
homestead  becomes  good  against  him  by  estoppel,  and  wife's  right 
to  old  homestead  ceases  with  acquisition  of  new  homestead  and  re- 
moval thereto. 

Approved  in  Anderson  v.  Carter,  29  Tex.  Civ.  243,  69  S.  W.  80,  and 
Colonial  &  U.  S.  Mtg.  Co.  v.  Thetford,  27  Tex.  Civ.  153,  154,  155,  66  S. 
W.  104,  105,  both  reaffirming  rule;  Mann  v.  Wilson,  39  Tex.  Civ.  112, 
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S6  S.  W.  1062,  where  wife  abandoned  husband  and  lived  in  adultery, 
deed  of  homestead  by  husband  alone  passed  title;  De  Bajligethy  v. 
Johnson,  23  Tex.  Civ.  275,  56  S.  W.  97,  testamentary  instrument  in 
form  of  deed  revoked  by  subsequent  conveyance,  though  latter  did 
not  operate  till  wife  had  lost  her  homestead  rights;  Parrish  v.  Frey, 
18  Tex.  Civ.  277,  44  S.  W.  325,  where  husband  selects  one  of  two 
places  of  business  as  homestead  he  is  bound  by  such  selection;  Shields 
V.  Aultman,  20  Tex.  Civ.  351,  50  S.  W.  222,  deed  to  homestead  by  hus- 
band alone  becomee  effective  if  homestead  is  subsequently  aban- 
doned.   See  note,  95  Am.  St.  Bep.  920. 

Distinguished  in  Stallings  v.  Hullum,  89  Tex.  435,  35  S.  W.  4, 
wife  has  right  to  recover  entire  homestead  from  purchaser  from  her 
husband  without  her  consent;  Woeltz  v.  Woeltz  (Tex.  Civ.),  57  S.  W. 
906,  mortgage  on  homestead  is  not  validated  by  subsequent  aban- 
donment of  homestead;  Marler  v.  Handy  (Tex.  Civ.),  32  S.  W. 
162,  referring  historically  to  opinion  of  supreme  court  in  certified 
question. 

88  Tez.  428-439,  81  S.  W.  190,  639,  28  U  B.  A.  528,  FAIBES  V. 
COCKTiBFiTiTi. 

Oral  Evidence  Which  Tends  to  Vary  Texaos  of  a  Written  Contract 
is  inadmissible. 

Approved  in  Byars  v.  Byars,  11  Tex.  Civ.  567,  32  S.  W.  926,  parol 
evidence  inadmissible  to  show  real  consideration  for  property  con- 
veyed in  a  deed. 

Object  of  Bole  of  Subrogation  is  to  Giye  Paying  Surety  all  reme- 
dies that  creditor  had  against  principal  debto?.  There  is  no  object 
in  having  unsecured  debt  assigned. 

Approved  in  Cleveland  v.  Carr  (Tex.  Civ.),  40  S.  W.  410,  Morris 
V.  Davis  (Tex.  Civ.),  31  S.  W,  855,  and  Whitaker  v.  Sanders  (Tex. 
Civ.),  52  S.  W.  640,  all  reaffirming  rule;  Cleveland  v.  Can.  21  Tex. 
Civ.  410,  52  S.  W.  1042,  arguendo.  See  note,  68  L.  B.  A.  543,  b^4t,  547, 
548,  586. 

Distinguished  in  Beville  v.  Boyd,  16  Tex.  Civ.  493,  41  S.  W.  671, 
surety  may  sue  on  note  of  his  principal  for  attorney's  fees  provided 
for  in  note. 

If,  at  Time  Payment  is  Made,  Snrety  Making  Such  Payment  is 
himself  legally  bound  to  pay  debt,  he  may  recover  from  principal 
debtor  or  cosurety,  although  at  time  payment  was  made  by  him  prin- 
cipal or  cosurety  was  discharged  from  debt  by  limitation. 

Approved  in  Beed  v.  Humphrey,  69  Kan.  160,  76  Pac.  392,  reaffirm- 
ing rule;  Willis  v.  Chowning,  90  Tex.  622,  59  Am.  St.  Bep.  846,  40  S. 
W.  397,  surety,  who  pays  debt  of  principal,  barred  by  limitations, 
may  recover  it  from  principal;  Darrow  v.  Summerhill,  24  Tex.  Civ. 
217,  219,  58  S.  W.  162,  163,  devisee  of  surety  compelled  to  pay  debt 
of  principal  is  subrogated  to  rights  of  creditor,  though  debt  of  prin- 
cipal is  barred  by  limitation.    See  note,  115  Am.  St.  Bep.  87. 

When  Two  or  More  Persons  Enter  Into  Obligation  as  principal  and 
surety,  or  principal  and  sureties,  law  implies  promise  from  each  of 
such  obligors  to  each  of  others  that  each  will  indemnify  other  in 
case  he  pays  more  of  obligation  than  his  proportional  part. 

Beaffirmed  in  Merchants'  Nat.  Bank  v.  McAnulty,  89  Tex.  128,  33 
S.  W.  965;  Habermann  v.  Heidrich  (Tex.  Civ.),  66  S.  W.  106,  796. 
Approved  in  Tarlton  v.  Orr,  40  Tex.  Civ.  415,  90  S.  W.  536,  and  Dele- 
shaw  V.  Edelen,  31  Tex.  Civ.  418,  72  8.  W.  414,  both  holding  where 
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one  joint  maker  pa^-s  judgment,  it  is  extinguished  regardless  of  in- 
tention of  parties;  Lacy  v.  O'liieilly,  40  Tex.  Civ.  285,  89  S.  W. 
641,  right  of  action  of  surety  who  pays  note  is  not  upon  note,  but 
upon  implied  promise  for  his  reimbursement;  Sherling  v.  Long,  123 
Ga.  798,  50  S.  E.  935,  obligation  arises  from  implied  promise  and 
not  from  written  contract.  See  notes,  98  Am.  St.  Bep.  44;  68  L.  R. 
A.  528. 

Distinguished  in  Hooker  v.  Blount,  44  Tex.  Civ.  164,  97  S.  W.  1084^ 
payment  of  note  by  maker  in  attempted  unlawful  preference  does 
not  extinguish  note  as  evidence  of  indebtedness  as  against  indorsers 
or  suraties. 

When  Creditor  has  Security  for  Debt,  or  It  Is  Lien  or  preferred 
debt,  person  paying  is  entitled  to  benefit  of  securities,  liens,  or  prior- 
ities  enjoyed  by  creditor,  and  equity  in  order  to  do  justice  between 
parties  will  treat  original  debt  as  still  subsisting. 

Approved  in  Beville  v.  Boyd,  16  Tex.  496,  41  S.  W.  672,  surety  may 
sue  on  original  contract  or  on  implied  assumpsit;  Mergele  v.  Felix, 
45  Tex.  Civ.  57,  99  S.  W.  710,  one  discharging  vendor's  lien  on  home- 
stead is  entitled  to  be  subrogated  thereto;  dissenting  opinion  in  Bur- 
rus  V.  Cook,  117  Mo.  Ap.  402,  407,  93  8.  W.  893,  895,  majority  hold- 
ing payment  of  judgment  by  judgment  debtor  worked  equitable  as- 
signment thereof.     See  note,  99  Am.  St.  Rep.  489,  531. 

Disapproved  in  Burrus  v.  Cook,  117  Mo.  Ap.  ^98,  93  S.  W.  892^ 
payment  of  judgment  by  judgment  debtor  works  equitable  assign- 
ment thereof. 

Where  One  Is  Subrogated  to  Securities  Held  by  Creditor,  he  is  not 
entitled  to  recover  rate  of  interest  expressed  in  judgment  or  note, 
which  is  evidence  of  debt.  Amount  paid  with  legal  interest  is  meas- 
ure of  recovery. 

Reaffirmed  in  Weimer  v.  Tabot,  56  W.  Va.  269,  49  S.  E.  377;  Mer- 
chants' Nat.  Bank  v.  McAnulty,  89  Tex.  129,  33  S.  W.  965;  Halbert 
V.  Paddleford  (Tex.  Civ.),  33  S.  W.  593;  Scott  v.  Rowland,  14  Tex. 
Civ.  373,  37  S.  W.  381;  Reed  v.  Sieckenius  (Tex.  Civ.),  65  S.  W. 
487. 

When  Either  of  Several  Joint  Obligors  Makes  Payment  in  excess 
of  his  pro  rata,  he  has  action  against  co-obligors  for  such  excess 
which  accrues  with  each  payment  after  his  pro  rata  is  paid,  and  not 
being  in  writing  is  barred  in  two  years. 

Approved  in  Darrow  v.  Summerhill,  93  Tex.  105,  77  Am.  St.  Rep. 
842,  53  S.  W.  684,  right  of  subrogation  is  subject  to  bar  of  two  years' 
limitation;  Miers  v.  Betterton,  18  Tex.  Civ.  434,  45  S.  W.  433,  surety's 
claim  against  his  principal's  estate  is  barred  in  two  years;  Dwight 
V.  Matthews  (Tex.  Civ.),  60  S.  W.  806,  and  Dwight  v.  Matthews,  94 
Tex.  536,  62  S.  W.  1053,  drawee's  claim  for  money  paid  on  draft  it 
barred  in  two  years. 

Bight  of  Action  by  One  Co-obligor  Against  Another  aecrues  when 
he  has  been  released  from  original  contract. 

Approved  in  Hoxie  v.  Farmers*  etc.  Nat.  Bank,  20  Tex.  Civ.  466^ 
49  S.  W.  639,  one  cosurety  has  right  of  action  against  other,  though 
latter  was  relieved  from  liability  in  suit  brought  on  original  debt. 

Miscellaneo\is.-— Mateer  v.  Cockrill,  18  Tex.  Civ.  392,  45  S.  W.  751^ 
referring  to  former  appeal. 
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88  Tez.  439-450,  81  S.  W.  1058,  TEXAS  ETC.  BY.  v.  BEEI>. 

An  Employee  Wlio  Is  Empowered  to  Employ  and  Discharge  other 
servants,  who  are  subject  to  his  superintendence  and  control,  is  not 
their  fellow-servant,  while  working  under  him. 

Approved  in  Young  v.  Hahn  (Tex.  Civ.),  69  S.  W.  205,  2t)6,  acting 
foreman  not  fellow-servant  of  longshoreman  injured  by  defective  ad- 
justment of  derrick;  Sanner  v.  Atchison  etc.  By.,  17  Tex.  Civ.  338, 
43  S.  W.  534,  foreman  of  switch-engine  is  a  fellow-servant  of  brake- 
man,  over  whom  he  has  no  control;  Missouri  etc.  B.  B.  v.  Lyons,  54 
Neb.  639,  75  N.  W.  33,  members  of  two  switching  crews  are  fellow- 
servants;  Gann  v.  Nashville  etc.  B.  B.,  101  Tenn.  385,  70  Am.  St. 
Bep.  690,  47  S.  W.  494,  vice-principal  who  performs  work  of  fellow- 
servant  is,  as  to  that  work,  a  fellow-servant.  See  note,  75  Am.  St. 
Bep.  587,  589,  590. 

Where  Action  by  Switchman  for  Personal  Injuries  Received  in 
course  of  employment  is  defended  upon  ground  of  his  contributory 
negligence  in  boarding  car  moving  at  dangerous  speed,  charge  directly 
applying  law  to  facts  of  case  should  be  given. 

Approved  in  Planter's  Oil  Co.  v.  Mansell  (Tex.  Civ.),  43  S.  W.  915, 
reaffirming  rule;  Texas  etc.  By.  v.  Thompson,  71  Fed.  534,  court 
should,  in  its  charge,  not  call  attention  of  jury  to  valuable  evidence 
in  favor  of  defendant. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Penny,  39  Tex.  Civ.  361, 
87  S.  W.  719,  omission  to  charge  when  speed  of  train  would  be  negli- 
gence not  error  in  absence  of  request  for  special  charge. 

Where  Plaintiff's  Own  Evidence  Allows  Inference  of  contributory 
negligence,  it  is  error  to  refuse  the  charge  that,  "burden  of  proof  is 
on  defendant  to  show  contributory  negligence  of  plaintiff,  unless  it 
appears  from'  plaintiff's  own  evidence.  If  it  does  so  appear,  you  will 
find  for  defendant." 

Approved  in  Gulf  etc.  By.  Co.  v.  Hill,  95  Tex.  637,  638,  69  S.  W. 
139,  140,  affirming,  29  Tex.  Civ.  18,  70  S.  W.  107,  Ft.  Worth  etc.  By. 
Co.  V.  Morris,  45  Tex.  Civ.  602,  101  S.  W.  1039,  Texas  etc.  By.  Co. 
V.  Conway,  44  Tex.  Civ.  75,  98  S.  W.  1073,  Texas  etc  Lime  Co.  v. 
Boss,  35  Tex.  Civ.  601,  81  S.  W.  97,  Missouri  etc.  By.  Co.  v.  Jolley, 

31  Tex.  Civ.  513,  72  S.  W.  872,  and  Gulf  etc.  By.  Co.  v.  Howard  (Tex. 
Civ.),  75  S.  W.  804,  all  following  rule;  Beeves  v.  Galveston  etc.  By. 
Co.,  44  Tex.  Civ.  358,  98  S.  W.  932,  plaintiff's  testimony  sufficient 
to  justify  belief  that  he  was  negligent;  Cameron  Mill  etc.  Co.  v.  An- 
derson, 34  Tex.  Civ.  109,  78  S.  W.  11,  simple  charge  that  burden  of 
proof  is  on  defendant  not  erroneous;  General  Electric  Co.  v.  Murray, 

32  Tex.  Civ.  229,  74  S.  W.  51,  charge  that  jury  were  "tb  look  to  all 
of  the  testimony,  by  whomsoever  introduced,"  sufficient;  Gulf  etc. 
By.  Co.  V.  Matthews,  32  Tex.  Civ.  142,  73  S.  W.  416,  person  walking 
along  track  in  front  of  train  prima  facie  negligent;  St.  Louis  etc. 
By.  v.  Martin,  26  Tex.  Civ.  232,  233,  63  S.  W.  1090,  and  International 
etc.  By.  V.  Lewis  (Tex.  Civ.),  63  S.  W.  1092,  where  evidence  of  plain- 
tiff raised  issue  of  contributory  negligence,  it  was  error  to  instruct 
that  burden  was  on  defendant  to  establish  contributory  negligence; 
Houston  etc.  B.  B.  Co.  v.  Anglin,  99  Tex.  355,  89  S.  W.  968,  2  L.  B. 
A.  (n.  s.)  386,  arguendo. 

Question  of  Proximate  Cause  is  Usaally  One  for  Jury,  and  in  proper 
case  it  is  error  to  refuse  to  charge  that,  unless  plaintiff's  injuries 
were  proximate  result  of  negligence  charged,  he  cannot  recover. 
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Approved  in  Houston  etc.  By.  v.  Powell  (Tex.  Civ.),  41  S.  W.  ©97, 
rnnnin^r  of  trains  through  yard  at  unlawful  speed  is  not  proximate 
cause  of  injury,  unless  operatives  reasonably  knew  its  danger. 

Wlien  a  Person  Doing  a  Wrongful  Act  has  No  Knowledge  that  dam- 
age will  probably  result,  if  injury  does  result,  it  is  generally  consid- 
ered that  wrongful  act  is  not  proximate  cause  of  injury. 

Approved  in  dissenting  opinion  in  Jackson  v.  Galveston '  etc.  By., 
14  Tex.  Civ.  692,  693,  37  S.  W.  790,  majority  holding  where  fireman 
leaps  from  engine  because  he  fears  danger  from  absence  of  brakes  on 
cars,  and  injures  track  repairer,  company  is  liable. 

Evidence  as  to  the  Cnstom  of  Otlier  Bailroads  may  be  admitted  as 
a  circumstance  tending  to  show  that  the  crew  in  a  particular  case 
was  not  sufficient. 

Approved  in  International  etc.  By.  Co.  v.  Johnson,  23  Tex.  Civ. 
187,  55  S.  W.  788,  reaffirming  rule;  Galveston  etc.  By.  Co.  v.  Pnente, 
30  Tex.  Civ.  249,  70  S.  W.  363,  admitting  evidence  that  it  is  usual 
custom  of  railroads  to  stop  hand-car  for  person  to  get  on. 

Distinguished  in  St.  Louis  etc.  By.  v.  Nelson,  20  Tex.  Civ.  541,  49 
S.  W.  713,  testimony  on  rules  of  other  railroads  regarding  ringing  of 
bells  and  giving  signals  by  engineers  is  inadmissible. 

Upon  Question  Whether  Certain  Servant  of  Certain  Hallway  had 
certain  authority  over  servants  under  him,  it  is  error  to  admit  evi- 
dence that  other  railways  operating  at  same  place  gave  such  author- 
ity to  servants  in  like  capacity. 

Approved  in  San  Antonio  Waterworks  Co.  v.  White  (Tex.  Civ.), 
44  S.  W.  182,  following  rule;  McCray  v.  Galveston  etc.  By.,  89  Tex. 
174,  34  S.  W.  98,  37  L.  B.  A.  337,  testimony  of  witness  as  to  duties 
of  brakeman  on  other  roads  than  defendant's  is  inadmissible. 

88  Tez.  450-457,  31  8.  W.  805,  BEEB  v.  I^NDMAN. 

When  Two  Persons,  Ouilty  of  Participation  in  unlawful  transaction, 
are  in  pari  delicto,  neither  law  or  equity  will  aid  either  to  recover 
or  reinvest  himself  with  any  title  or  interest  which  he,  in  considera- 
tion of  such  unlawful  contract,  has  vested  in  other. 

Approved  in  Texas  etc.  Coal  Co.  v.  Lawson,  89  Tex.  401,  34  S.  W. 
920,  contract  in  violation  of  anti-trust  statute  is  void;  Wiggins  v. 
Bisso,  92  Tex.  222,  71  Am.  St.  Bep.  839,  47  S.  W.  638,  in  action  for 
accounting,  fact  that  partnership  was  formed  to  carry  on  business  in 
violation  of  anti-trust  law  is  good  defense;  Sanger  v.  Miller,  26  Tex. 
Civ.  112,  62  S.  W.  426,  contract  apparently  legal  may  be  shown  by 
parol  to  have  been  based  on  an  illegal  consideration.  See  notes, 
113  Am.  St.  Bep.  724,  725;  48  L.  B.  A.  845. 

One  Who,  to  Secure  His  Indebtedness  Arising  from  Dealing  in  cot- 
ton futures,  indorses  collateral  notes  to  his  creditor;  cannot  recover 
such  notes,  either  in  law  or  equity. 

Approved  in  Johnson  v.  Blum,  28  Tex.  Civ.  13,  66  S.  W.  463,  allow- 
ing recovery  of  consideration  paid  for  public  school  lands,  where 
grantor  had  no  title  thereto;  Willis  v.  Weatherford  Compress  Co. 
(Tex.  Civ.),  66  S.  W.  473,  fees  of  officer  collected  by  assignee  under 
contract  against  public  policy  are  not  recoverable  by  the  officer.  See 
note,  113  Am.  St.  Bep.  732. 

Equity  Does  not  Interfere  With  Executed  Oamlng  Ck>ntractB,  but 
merely  lends  its  aid  in  case  of  executory  contracts,  when  circum- 
stances are  such  that  defensive  remedy  at  law  is  not  equally  certain, 
complete  and  adequate  as  it  may  be  made  in  equity. 
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Af^roved  in  American  Nat.  Bank  v.  Gruger,  91  Tex.  453,  44  S.  W. 
281,  maker  of  note  given  for  illegal  purpose  may  show  its  illegality 
to  defeat  or  cancel  it;  Texas  etc.  Coal  Ce.  v.  Lawson,  89  Tex.  397,  32 
S.  W.  872,  arguendo.    See  note,  48  L.  E.  A.  847. 

Distinguished  in  Rayner  Cattle  Co.  v.  Bedford,  91  Tex.  650,  45  S. 
W.  554,  notes  given  for  purchase  money  for  unappropriated  public 
domain  are  without  consideration. 

Miscellaneous. — Mansur  etc.  Implement  Co.  ▼.  Beer,  19  Tex.  Civ. 
312,  45  S.  W.  972,  referring  to  former  appeal  in  same  litigation. 

88  Tex.  458-468,  53  Am.  St.  Bep.  770,  31  S.  W.  62,  803,  mOGIKS  v. 
BOBDAOES. 

Constitation  Exempts  Homestead  from  Forced  Sale  for  city  assess- 
ments for  local  improvements. 

ReafSrmed  in  Storrie  v.  Cortes,  90  Tex.  292,  38  S.  W.  159,  35  L. 
B.  A.  666,  and  Lovenberg  v.  Galveston,  17  Tex.  Civ.  163,  42  S.  W. 
1024.  Approved  in  Ex  parte  Coombs,  38  Tex.  Cr.  667,  44  S.  W.  864, 
legislature  cannot  confer  exclusive  jurisdiction  upon  a  court  of  its 
own  creation  to  exclusion  of  a  constitutional  court. 

Distinguished  in  Kettle  v.  City  of  Dallas,  35  Tex.  Civ.  641,  80  8. 
W.  879,  tax  for  street  work  upon  homestead  within  improvement 
district,  valid. 

Assessments  for  Iiocal  Oity  Improvements  are  not  Taxes  within 
article  16,  section  50  of  constitution,  subjecting  homestead  to  forced 
sale  for  "taxes  due  thereon." 

Approved  in  Galveston  v.  Guaranty  Trust  Co.,  107  Fed.  326,  assess- 
ment against  a  street  railroad  for  improving  portion  of  street  occu- 
pied by  its  track  is  not  &  tax;  Glover  v.  Storrie,  18  Tex.  Civ.  7,  43 
S.  W.  1036,  arguendo. 

The  Bnle  of  Stare  Decisis  cannot  be  Invoked  to  Sustain  former  de- 
cision in  disregard  6i  plain  provisions  of  constitution. 

Approved  in  Snyder  v.  Baird  Independent  School  Dist.,  102  Tex. 
10,  111  8.  W.  725,  neither  legislative  nor  executive  construction  can 
deprive  citizen  of  constitutional  right;  Ex  parte  Anderson,  46  Tex.  Cr. 
378,  81  S.  W.  975,  holding  words  of  constitution  mandatory;  Storrie 
V.  Cortes,  90  Tex.  285,  286,  292,  38  S.  W.  155,  159,  35  L.  B.  A.  66,  con- 
stitutional provision  against  impairing  obligation  of  contracts  is  not 
violated  by  overruling  of  previous  decision  of  state  court.  See  note, 
73  Am.  St.  Bep.  104. 

Where  the  Petition  in  a  Suit  to  Enforce  a  Lien  on  a  homestead 
showed  conclusively  that  no  lien  existed,  the  judgment  of  the  dis- 
trict court  decreeing  foreclosure  was  void  and  is,  therefore,  subject 
to  collateral  attack. 

Distinguished  in  Beer  v.  Thomas,  13  Tex.  Civ.  35,  34  S.  W.  1012, 
foreclosure  of  mortgage  on  homestead  is  conclusive  adjudication 
against  homestead  rights. 

88  Tex.  468-487,  27  S.  W.  100,  LTONS-THOMAS  ETC.  CO.  ▼.  FEBBY 
STOVE  MFO.  CO. 

Insolvent  Corporation  Which  has  Ceased  to  Do  Bosiness,  or,  by  trans- 
fer of  its  property,  has  incapacitated  itself  to  do  business,  cannot 
make  mortgage  or  deed  of  trust  by  which  it  gives  preference  to  some 
of  its  creditors. 

Approved  in  San  Antonio  etc.  R.  R.  v.  Davis  (Tex.  Civ.),  30  S.  W. 
693,  receiver  may  be  had  when  corporation  insolvent  or  in  danger 
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of  insolvency;  City  Nat.  Bank  v.  Goshen  Woolen  Mills  Co.,  35  Ind. 
Ap.  578,  69  N.  E.  211,  directors  of  insolvent  corporation  cannot 
prefer  themselves;  Stough  v.  Ponca  Mill  Co.,  54  Neb.  503,  74  N. 
W.  869,  mortgage  by  insolvent  corporation  to  secure  debt  to  one  of  its 
ofBcers  is  void.    See  note,  69  L.  B.  A.  135. 

Distinguished  in  College  Park  Electric  Belt  Line  v.  Ide,  15  Tex. 
Civ.  280,  40  S.  W.  67,  mere  fact  that  liabilities  of  corporation  exceed 
its  assets  does  not  invalidate  its  trust  deed. 

In  Suit  Against  Trustees  Under  Deed  of  Assets  of  insolvent  corpo- 
ration, to  avoid  such  deed  and  restore  assets  to  trust  fund  created  by 
law  for  creditors  of  such  corporation,  it  is  proper  to  join  beneficiaries 
to  whom  trustee  has  made  payments  under  deed. 

Distinguished  in  Wood  v.  Mistretta,  20  Tex.  Civ.  241,  49  8.  W.  240, 
heirs  and  devisees  are  bound  by  judgment  against  independent  exec- 
utor, though  they  were  not  made  parties. 

In  Suit  to  Set  Aside  Trust  Deeds  of  Assets  of  Insolvent  Oorporation 
made  for  benefit  of  preferred  creditors,  beneficiaries  are  not  necessary 
parties.  Trustee  represents  all  creditors  for  purpose  of  sustaining 
deeds. 

Approved  in  West  Michigan  etc.  Co.  v.  Lacy  (Tex.  Civ.),  34  S.  W. 
167,  in  suit  to  set  aside  trust  for  benefit  of  creditors,  beneficiaries 
are  real  parties,  though  not  of  record;  Matthews  v.  Darnell,  27  Tex. 
Civ.  182,  65  S.  W.  891,  executors  hold  legal  title  of  land  in  trust  for 
devisees. 

Where  Person  Autliorlzed  by  Oourt  to  Take  Oontrol  of  Assets  of 
insolvent  corporation  is  given  power  and  duties  of  receiver  in  all  re- 
spects, fact  that  court  denominated  him  trustee  does  not  affect  his 
character  as  receiver. 

Approved  in  Harrison  v.  Waterbury  (Tex.),  27  S.  W.  110,  where 
court  takes  control  of  property  through  receiver,  it  cannot  be  inter- 
fered with  by  other  process;  Long  v.  Bichardson,  26  Tex.  Civ.  208, 
62  S.  W.  970,  fact  that  receiver  was  denominated  a  temporary  admin- 
istrator is  immaterial. 

District  Judge  lias  No  Power  to  Adjudicate  Bights  of  Utlgants 
except  at  times  and  places  prescribed  by  law  for  holding  court,  un- 
less authority  is  conferred  by  statute.  Adjudication  in  vacation  is 
void. 

Approved  in  Harrison  v.  Waterberry  (Tex.  Civ.),  27  S.  W.  431,  fol- 
lowing rule;  Graves  v.  Horn,  89  Tex.  78,  33  8.  W.  322,  aflSdavit  of 
inability  to  pay  costs  on  appeal  should  be  presented  to  court,  and 
not  merely  filed  with  clerk;  Williams  v.  Odell  (Tex.  Civ.),  47  S.  W. 
151,  under  statute  district  judge  may  appoint  receiver  in  vacation; 
Ford  V.  Liner,  24  Tex.  Civ.  354,  59  S.  W.  943,  sustaining  of  motion, 
during  vacation,  to  strike  bill  of  exceptions  from  record  is  nullity; 
Segal  V.  Armistead,  25  Tex.  Civ.  563,  62  S.  W.  1073,  reformation  of 
judgment  during  vacation  by  increasing  amount  awarded,  when  there 
was  neither  a  mistake  nor  a  misrecital,  is  nullity. 

88  Tex.  489-199,  30  S.  W.  437,  31  S.  W.  353,  499,  WASNEB  ELE- 
VATOR MFQ.  CO.  V.  MAVERICK. 
Mechanic's  Lien  Exists  Independent  of  Statute  by  Article  16,  sec- 
tion 37  of  constitution,  but  article  3165,  Revised  Statutes,  was  enacted 
in  pursuance  of  said  section  of  constitution  to  provide  for  "speedy 
and  efficient  enforcement'*  of  such  lien. 
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Approved  in  RigginB  v.  Bichards,  97  Tex.  234,  77  8.  W.  947,  holding 
provision  in  city  charter  empowering  council  to  remove  officers  to  be 
self -executing;  Houston  v.  Myers,  88  Tex.  129,  30  S.  W.  913,  descrip- 
tion in  contract  of  building  as  just  north  of  postoffice,  sufficient; 
Strang  v.  Pray,  89  Tex.  529,  35  S.  W.  1056,  mechanic's  lien  is  not  lost 
by  failure  to  record  contract  and  bill  of  particulars;  Strang  v.  Pray 
(Tex.  Civ.),  34  S.  W.  667,  arguendo. 

Where  Mechanic's  Uen  Claimant. has  No  Written  Contract  in  his 
possession,  he  may  perfect  his  lien  by  filing  sworn  account. 

Approved  in  Blakeney  v.  Nalle,  45  Tex.  Civ.  638,  101  S.  W.  876, 
affidavit  may  be  filed  where  contract  lost;  Land  Mortgage  Co.  v. 
Quanah  Hotel  Co.  (Tex.  Civ.),  32  S.  W.  577,  holding  the  proof  in  case 
at  bar  sufficient;  Biter  v.  Houston  Oil  Befining  etc.  Co.,  19  Tex.  Civ. 
520,  48  S.  W.  760,  affidavit  to  filed  account  of  materialmen  need  not 
state  agency  of  affiant;  Berry  v.  Mc Adams  (Tex.  Civ.),  50  S.  W.  955, 
mechanic's  lien  may  exist  for  furnishing  of  material  under  contract 
with  subcontractor. 

Distinguished  in  Strang  v.  Pray  (Tex.  Civ.),  34  S.  W.  667,  it  is  not 
necessary  to  record  the  contract,  where  owner  has  possession  of  it  and 
refuses  to  surrender. 

Where  Contractor,  by  Reason  of  Being  Prevented  by  Owner,  fails 
to  file  written  contract  as  required  by  mechanic's  lien  law,  he  will  not 
be  held  to  have  lost  his  lien  by  such  failure. 

Approved  in  Strang  v.  Pray  (Tex.  Civ.),  34  S.  W.  667,  following 
rule;  Breneman  v.  Beaumont  Lumber  Co.,  12  Tex.  Civ.  530,  34  S.  W. 
203,  lien  not  discharged  by  delay  or  irregularity  in  notice  where 
owner  not  prejudiced;  Parks  v.  Tippie  (Tex.  Civ.),  34  S.  W.  677,  fail- 
ure to  register  contract,  original  being  withheld  by  owner,  excuses 
filing  by  contractor. 

88  Tex.  499-505,  31  S.  W.  355,  GULF  ETC.  BY.  V.  LANEFOBD. 

Charge  Submitting  Certain  Issues  of  Fact,  and  Directing  Jury,  if 
such  issues  are  resolved  affirmatively,  to  bring  in  verdict  of  negli- 
gence is  not  upon  weight  of  evidence,  and  does  not  invade  province 
of  jury. 

Approved  in  Texas  etc.  By.  v.  Staggs  (Tex.  Civ.),  37  S.  W.  612,  sus- 
taining similar  charge;  Missouri  etc.  By.  v.  Bansom,  15  Tex.  Civ.  693, 
41  S.  W.  827,  charge  that  failure  to  exercise  reasonable  care  to  stop 
train  when  collision  was  impending  constituted  negligence  is  correct; 
Galveston  etc.  By.  v.  Slinkard,  17  Tex.  Civ.  588,  44  S.  W.  36,  charge 
upon  negligence  held  not  to  be  upon  weight  of  evidence;  Houston  etc. 
By.  V.  Wallace,  21  Tex.  Civ.  397,  53  S.  W.  78,  79,  ordinary  care  implies 
the  use  of  all  effective  means  available  to  avoid  inflicting  an  injury; 
Houston  etc.  B.  B.  v.  Blan  (Tex.  Civ.),  62  S.  W.  553,  it  is  negligence 
for  engineer  to  continue  to  blow  whistle  when  it  is  apparent  that  a 
team  is  being  frightened  thereby. 

Court  Having,  in  Addition  to  Charge  as  to  Conditions  upon  which 
jury  should  find  defendant  negligent,  presented  theory  upon  which  de- 
fendant might  escape  liability,  which,  though  good  as  far  as  it  goes, 
is  not  complete,  defendant,  to  preserve  right  to  complaint,  must  re- 
quest charge  completely  covering  ground. 

Approved  in  Missouri  etc.  By.  v.  Bansom,  15  Tex.  Civ.  692,  41  S.  W. 
827,  when  further  instructions  are  desired,  they  should  be  requested. 
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88  Tez.  506-512,  31  8.  W.  503,  JOHNSON  v.  AMABILLO  IMPROVE- 
MENT OO. 

Order  from  Contractor  to  Owner  to  Pay  Certain  Sum  to  material- 
man out  oil  amount  due  contractor  is  effective  as  an  equitable  assign- 
ment of  that  much  of  amount. 

Approved  in  Avery  v.  Popper,  92  Tex.  341,  71  Am.  St.  Rep.  853,  48 
S.  W.  573,  part  of  a  debt  is  assignable  and  hence  suable,  although  de- 
fendant cannot  be  charged  with  costs  of  more  than  one  suit. 

Object  of  Mechanic's  Lien  Statute  (Laws  of  1889,  p.  110),  in  re- 
quiring notice  to  be  given  by  materialmen  to  owner  of  each  "item  as 
it  is  furnished,"  is  to  enable  owner  to  withhold  sufficient  sum  from 
contractor  to  pay  materialmen's  claims,  but  delay  in  giving  notice, 
if  not  prejudicial  to  owner,  will  not  discharge  materialman's  lien. 

Approved  in  Nichols  v.  Dixon,  99  Tex.  268,  89  S.  W.  767,  liens  of 
which  timely  notice  was  given  preferred  to  liens  of  which  no  notice 
was  given  till  after  payment  to  contractor;  Strang  v.  Pray  (Tex. 
Civ.),  34  S.  W.  667,  as  between  the  parties,  contract  need  not  be  filed; 
Parks  V.  Tippie  (Tex.  Civ.),  34  S.  W.  677,  failure  of  contractor  to 
register  contract  in  possession  of  owner  refusing  to  surrender  it  ex- 
cuses filing;  Land  Mortgage  Co.  v.  Quanah  Hotel  Co.  (Tex.  Civ.),  32 
S.  W.  577,  holding  notice  after  completion  of  contract  sufficient;  Brene- 
man  v.  Beaumont  Lumber  Co.,  12  Tex.  Civ.  528,  34  S.  W.  202,  mate- 
rialman's lien  is  not  discharged  by  failure  to  give  notice  to  owner  as 
required  by  law;  Riter  v.  Houston  Oil  Befining  etc.  Co.,  19  Tex.  Civ. 
519,  48  S.  W.  759,  materialman  cannot  demand  of  owner  more  money 
than  is  due  contractor  under  latter's  contract  with  owner;  Biter  v. 
Houston  Oil  Befining  etc.  Co.,  19  Tex.  Civ.  620,  48  S.  W.  760,  subcon- 
tractor's affidavit  to  his  claim  of  lien  need  not  state  that  notice  was 
given  to  owner  of  items  as  they  were  furnished;  Berry  v.  Mc Adams 
(Tex.  Civ.),  50  S.  W.  955,  mechanic's  lien  exists  for  material  furnished 
subcontractor  under  contract. 

88  Tex.  513-^514,  32  8.  W.  523,  TEXAS  ETC.  BY.  v.  LANGSDALE. 

Dissent  of  One  of  Judges  of  Court  of  CivU  Appeals  is  ground  for 
writ  of  error  only  in  case  of  which  such  court  does  not  have  final 
jurisdiction. 

Approved  in  McCormick  etc.  Mach.  Co.  v.  Timmons  (Tex.  Civ.),  39 
S.  W.  384,  following  rule;  Gallagher  v.  Eahm,  88  Tex.  515,  32  S.  W. 
524,  where  jurisdiction  of  court  of  civil  appeals  is  final,  supreme  court 
will  not  grant  writ  of  error  because  its  ruling  is  in  confiict  with  deci- 
sions of  supreme  court  or  with  ruling  of  another  court  of  civil  appeals. 

88  Tex.  515-522,  32  S.  W.  524,  McMEANS  v.  FINLEY. 

Constitutional  Requirement  That  Statute  shall  Embrace  but  one 
subject,  which  shall  be  expressed  in  title,  does  not  apply  where  two 
matters  are  incorporated  in  same  act  which  are  germane  to  each  other 
and  parts  of  same  subject  matter. 

See  note,  79  Am.  St.  Bep.  467. 

Supreme  Court  is  not  Inclined  to  Decide  Intricate  Questions  of  law 

for  the  purpose  of  determining  a  mere  issue  of  costs. 

Approved  in  McWhorter  v.  Northcut,  24  Tex.  Civ.  23,  57  S.  W.  904, 
judgment  of  district  court  will  not  be  reviewed  to  settle  a  matter  of 
costs. 
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88  Toz.  523-524,  82  S.  W.  511,  HODO  v.  BSEZICAN  ETO.  BY. 

Awrignment  of  Error  In  Application  for  Writ  of  Error  must  be  ex- 
press and  direct,  and  should  not  be  argumentative. 

Beaffirmed  in  Hilliard  v.  White,  88  Tex.  592,  32  S.  W.  526,  Bonnell 
V.  Prince,  89  Tex.  104,  33  S.  W.  852,  and  Hammond  v.  Tarver,  89  Tex, 
291,  32  S.  W.  511.  Approved  in  Willis  v.  Moore,  89  Tex.  19,  32  S.  W. 
1038,  petition  for  writ  of  error  must  point  out  errors  of  court  of  civil 
appeals,  and  errors  must  be  material. 

88  Tez.  524-534,  30  8.  W.  432,  23  a  W.  513,  DAVIS  V.  ANDREWS. 

Oonrt  of  Law  will  not  Recognize  Period  of  Pendency  of  injunction 
proceedings  as  exception  to  running  of  statute  of  limitations,  contrary 
to  plain  letter  of  statute. 

Approved  in  Bowen  v.  Kirkland,  17  Tex.  Civ.  353,  44  S.  W.  192,  lim- 
itations are  not  suspended  against  administrator  pending  action  to 
annul  administration  or  during  appeal  from  judgment  declaring  such 
administration  void. 

Where  Defendant  baa  Procured  Injunction  Restraining  Suit  on 
claim,  he  will  not  be  allowed  in  equity,  after  dissolution  of  injunc- 
tion, to  avail  himself  of  time  injunction  was  in  force,  upon  plea  of 
statute  of  limitations,  unless  plaintiff  has  been  guilty  of  laches. 

Approved  in  Converse  v.  Davis,  90  Tex.  468,  39  S.  W.  279,  right  of 
plaintiff  to  enforce  lien  by  sale  is  not  barred  by  delay  occasioned  by 
wrongful  injunction  obtained  by  defendant;  Oldham  v.  Medearis,  90 
Tex.  508,  39  S.  W.  920,  where  delay  in  discovering  mistake  in  parti- 
tion is  excusable,  limitations  will  not  prevent  equity  from  correcting 
it.  Criticised  in  Converse  v.  Davis  (Tex.  Civ.),  37  S.  W.  249,  but 
holding  the  matter  adjudicated  in  subsequent  phase  of  same  litigation. 

Miscellaneous. — Converse  v.  Davis  (Tex.  Civ.),  37  S.  W.  248,  Davis 
V.  Converse  (Tex,  Civ.),  46  S.  W.  911,  Converse  v.  Davis,  90  Tex.  463, 
465,  466,  39  S.  W.  277,  all  referring  historically  to  former  appeal  in 
same  litigation;  Qroesbeck  v.  Crow,  91  Tex.  77,  40  S.  W.  1029, 
arguendo. 

88  Tez.  534r-539,  31  S.  W.  629,  CUNNIKaHAM  v.  AUSTIN  ETO.  RY. 

Competency  of  Oar  Inspector  Being  in  Issue  in  Action  by  railroad 
employee  for  injury  in  accident  resulting  from  defective  wheel,  he 
having  testified  that  he  inspected  wheel  on  day  of  accident,  he  may 
be  asked  on  cross-examination  as  to  performance  of  duties  on  named 
days  subsequent  to  accident,  both  as  test  of  memory  and  of  atten- 
tiveness. 

Approved  in  Hynes  v.  Winston  (Tex.  Civ.),  40  S.  W.  1025,  in  suit 
on  notes  where  defense  is  fraudulent  execution,  defendant  may  be 
asked  whether  he  transferred  his  property  to  defeat  thoir  payment; 
Joske  V.  Irvine,  91  Tex.  582,  44  S.  W.  1063,  arguendo. 

Distinguished  in  Missouri  etc.  By.  v.  Johnson,  92  Tex.  383,  48  S. 
W.  569,  in  action  by  engineer  for  injuries  from  collision,  resulting 
from  disregard  of  signals  while  otherwise  engaged,  defendant  cannot 
show  that  he  sometimes  slept  at  his  post. 

BUI  of  Exceptions  to  Exclusion  of  Questions  to  Witness  on  cross- 
examination  need  not  state  what  answers  were  expected  to  the  ex- 
cluded questions. 

Beaf&rmed  in  Curlee  v.  Bose,  27  Tex.  Civ.  262,  65  S.  W.  198. 
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88  Tex.  539-549,  31  S.  W.  631,  TERRELL  v.  GREENE. 
Fact  Tliat  Oounty  Attorney,  Having  Applied  to  District  Ctonrt  for 

privilege  to  appear  as  county's  attorney  in  suit  upon  treasurer's  bond 
and  been  refused,  could  collect  commission  from  county  by  suit  at  law, 
is  not  complete  remedy  at  law  for  such  refusal. 

Approved  in  Flint  v.  Jones  Co.,  20  Tex.  Civ.  642,  50  S.  W.  204, 
county  attorney  in  office  when  collection  is  actually  made  is  entitled 
to  commissions  under  article  297,  Revised  Statutes. 

Denial  by  District  Court  of  County  Attorney's  Right  to  appear  for 
county  in  suit  upon  treasurer's  bond  is  not  discretionary,  but  is  con- 
trary to  law,  and  mandamus  will  issue  from  supreme  court  to  enforce 
such  right  of  county  attorney. 

Approved  in  Pearsall  v.  Woolls  (Tex.  Civ.),  50  S.  W.  961,  where 
state  school  superintendent's  decision  on  teacher's  contract  has  not 
been  appealed  from,  board  may  be  mandamused  to  obey  it;  Schintz  v. 
Morris,  13  Tex.  Civ.  596,  35  S.  W.  524,  granting  mandamus  to  compel 
court  which  has  vacated  judgment  to  retry  all  issues;  dissenting  opin- 
ion in  Taylor  v.  State,  49  Fla.  115,  38  So.  395,  majority  holding  that 
court  may  appoint  attorney  to  appear  before  grand  jury,  where  county 
attorney  refuses  to  act.    See  note,  19  L.  R.  A.  (n.  s.)  70. 

Distinguished  in  dissenting  opinion  in  Schintz  v.  Morris,  13  Tex. 
Civ.  600,  601,  36  S.  W.  293,  majority  holding  that  mandamus  will  lie 
to  compel  court  to  retry  both  issues,  where  such  court  has  undertaken 
to  retry  only  one. 

Where  One  has  Undisputed  Right  to  Exercise  Functions  of  office, 
and  is  in  possession  thereof,  but  is  illegally  ousted  or  suspended  from 
performance  of  its  duties,  he  has  complete  remedy  by  mandamus. 

Approved  in  Johnson  v.  Galveston,  11  Tex.  Civ.  472,  33  S.  W.  151, 
mandamus  is  remedy  for  recorder  illegally  removed  by  city  council; 
Eiggins  V.  Thompson,  30  Tex.  Civ.  243,  70  S.  W.  578,  mayor  denied 
injunction  to  prevent  city  council  from  removing  him  from  office.  See 
notes,  98  Am.  St.  Rep.  887;  19  L.  R.  A.  (n.  s.)    54,  79. 

88  Tex.  549^52,  32  S.  W.  518,  MISSOURI  ETC.  RY.  v.  BELCHER. 

Timely  Notice  to  Station  Agent  of  Special  Damages  that  may  result 
from  delayed  shipment  of  car  from  distant  station  is  not  notice  to 
company. 

Approved  in  Bourland  v.  Choctaw  etc.  Ry.  Co.,  99  Tex.  409,  122  Am. 
St.  Bep.  647,  90  S.  W.  483,  3  L.  R.  A.  (n.  s.)  Ill,  railroad  liable  where 
need  for  prompt  delivery  was  made  known  to  station  agent  at  place 
and  time  of  arrival;  Southern  Kansas  Ry.  Co.  v.  Cox,  47  Tex.  Civ.  86, 
^103  S.  W.  1123,  station  agent  cannot  bind  company  to  furnish  cars 
at  another  station;  International  etc.  B.  Co.  v.  Sammon,  35  Tex.  Civ. 
98,  79  S.  W.  856,  notice  to  agent  at  another  place  and  conductor  of 
another  train  not  notice  to  employees  on  train  which  refused  to  stop 
when  flagged;  Missouri  etc.  Ry.  v.  Belcher,  89  Tex.  481,  35  S.  W.  8, 
notice  to  trainmaster  of  special  damages  that  may  result  is  not  notice 
to  company;  Gulf  etc.  Ry.  v.  Dinwiddle,  21  Tex.  Civ.  344,  51  S.  W. 
353,  railroad  is  not  bound  by  contract  of  agent  at  one  station  to  fur- 
nish cars  at  another  station. 

Certified  Questions  Predicated  One  upon  Presence  and  Other  upon 
absence  of  suggested  fact,  will  be  returned  by  supreme  court  to  court 
of  civil  appeals  unanswered. 

Approved  in  MoColpin  v.  McColpin,  96  Tex.  564,  74  S.  W.  758,  and 
Mann  v.  Dublin  Cotton  OU  Co.,  91  Tex.  617,  45  S.  W.  374,  both  re- 
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affirming  role;  Cleveland  v.  Carr,  90  Tex.  396,  38  S.  W.  1125,  supreme 
court  will  not  decide  question  based  on  hypothesis  if  facts  are  found 
as  stated;  Allen  v.  Tyson- Jones  Buggy  Co.,  91  Tex.  26,  40  S.  W.  715, 
supreme  court  can  answer  only  such  certified  questions  as  arise  upon 
the  facts  found  by  them;  Boy  v.  Whitaker,  92  Tex.  357,  48  S.  W.  897, 
supreme  court  will  not  answer  abstract  questions  certified  to  them  not 
applicable  to  facts  in  the  petition.     See  note,  31  L.  B.  A.  397. 

Station  Agent  has  No  Power  to  Make  Contract  of  shipment  to  his 
station  from  another  station  on  railroad. 

Approved  in  Gulf  etc.  By.  Co.  v.  Jackson,  99  Tex.  347,  89  S.  W.  969, 
station  agent  has  no  power  to  contract  to  carry  beyond  company's  line 
or  by  particular  kind  of  train. 

88  Tex.  652-559,  32  S.  W.  620,  OHACE  v.  OBEGKI. 

Wliere  Testator  Having  Both  Separate  and  Comnmnity  Property, 
after  specific  bequests,  directs  that  remainder  of  his  property  of  every 
description  go  in  equal  shares  to  wife  and  son,  latter  to  have  re- 
mainder in  wife's  share  remaining  at  her  death,  this  provision  covers 
both  separate  and  community  property  and  puts  wife  to  election. 

Approved  in  Lee  v.  McFarland,  19  Tex.  Civ.  293,  46  S.  W.  282, 
where  testator  disposes  of  community  property  and  gives  wife  an  in- 
terest which  she  would  not  have  otherwise,  wife  is  placed  upon  her 
election. 

Widow  Who,  Having  Election  Either  to  Take  Under  Husband's  Will 
of  separate  and  community  property,  or  to  claim  her  community  rights, 
sells  part  of  her  share  in  such  separate  property,  conclusively  elects 
to  take  under  will. 

Distinguished  in  Williams  v.  Emberson,  22  Tex.  Civ.  529,  55  S.  W. 
599,  act  of  heir  in  mortgaging  property  devised  to  him  in  father's 
will  is  not  an  election  to  take  under  will. 

Exchange  of  Deeds  by  Two  Devisees  Taking  Equally  Under  Will, 
granting  to  each  his  share  under  will,  is  voluntary  partition  dissolv- 
ing cotenancy,  but  leaving  title  as  it  was  before. 

See  note,  57  L.  B.  A.  337. 

Distinguished  in  Smith  v.  McClain,  146  Ind.  85,  45  N.  E.  43,  quit- 
claim deed  of  heirs  to  wife  of  intestate  of  all  rights  in  certain  tract 
of  land  vests  in  her  fee  simple  title  to  undivided  interest  of  such 
heirs. 

88  Tex.  560-662,  32  8.  W.  612,  MAVEBICK  v.  SUBNET. 

Purchasers  of  Specific  Parts  of  the  Estate  from  One  or  more  tenants 
in  common  are  proper  and  necessary  parties  in  a  suit  for  partition. 

Approved  in  Ferguson  v.  Stringfellow,  47  Tex.  Civ.  451,  106  S.  W. 
762,  applying  rule  where  cotenant  in  four  lots  conveys  one  of  them 
to  a  third  person. 

88  Tez.  562-574,  53  Am.  St.  Bep.  778,  30  S.  W.  1066,  NOBTHSIDE 
BY.  V.  WOBTHINQTON. 

Corporation,  in  Fostering  Its  Business,  may  Besort  to  Usual  and 
direct  methods  of  accomplishing  purpose  of  its  incorporation,  but  if 
they  are  unusual  and  indirect,  they  are  ultra  vires. 

Approved  in  Deaton  Grocery  Co.  v.  International  Harvester  Co.,  47 

Tex.  Civ.  271,  272,  105  S.  W.  557,  558,  corporation  chartered  to  buy 

and  sell  goods  cannot  guarantee  other  persons*  notes  in  which  it  has 

no  interest;  Texarkana  etc.  By.  v.  Bemis  Lumber  Co.,  67  Ark.  549, 

4  Tex.  Notes — 41 


88  Tex.  574-586      NOTES  ON  TEXAS  BEPOBTS.  642 

55  S.  W.  947,  arguendo.  See  notes,  72  Am.  St.  Bep.  482;  111  Am.  St. 
Bep.  311,  326;  2  I>.  B.  A.  (n.  s.)  889. 

Where  Two  Ck>rporatloii8,  in  Execution  of  Ultra  Vires  Oontract,  is- 
sued joint  bonds  which  they  sold  slightly  below  par,  dividing  pro- 
ceeds, such  bonds  raised  liability  against  each  in  proportion  to  amount 
received  by  each. 

Approved  in  Western  Supply  &  Mfg.  Go.  v.  United  States,  41  Tex. 
Civ.  482,  92  S.  W.  987,  amount  received  for  bonds  must  bear  some  rea- 
sonable approximation  to  their  face  value;  Galveston  Co.  v.  Ducie,  91 
Tex.  669,  45  S.  W.  800,  whei^  commissioner's  court  contracted  ultra 
vires  with  physician,  and  also  within  their  power,  contract  invalid 
only  as  to  portion  that  was  ultra  vires;  South  Texas  etc.  Bank  v.  La 
Grange  Oil  etc.  Co.  (Tex.  Civ.),  40  S.  W.  330,  arguendo.  See  note.  111 
Am.  St.  Bep.  328. 

88  Tex.  674^86,  53  Am.  St.  Bep.  790,  83  S.  W.  662,  30  L.  B.  A.  765,. 
OBIENTAIi  HOTEL  OO.  v.  GBIETITHS. 

Under  Article  3179,  Revised  Statutes,  All  Mechanic's  Uenholders- 
are  entitled  to  share  pro  rata  in  proceeds  of  foreclosure  of  mechanic's 
lien.  ' 

Approved  in  Kahler  v.  Carruthers,  18  Tex.  Civ.  225,  45  S.  W.  165, 
decree  foreclosing  mechanic's  lien  may  direct  sale  of  lot  and  building 
and  division  of  proceeds  pro  rata  among  lienholders. 

Where  the  Iioglslature  Changed  the  Word  "Accmal"  to  "inception,"^ 
it  must  be  concluded  that  the  legislature  intended  to  make  a  change 
as  to  the  time  at  which  the  lien  should  begin. 

Approved  in  Halbert  v.  San  Saba  Spring  Land  etc.  Assn.,  89  Tex. 
232,  34  S.  W.  639,  49  L.  B.  A.  193,  change  of  language  by  legislature 
presumed  to  mean  that  laws  became  effective  after  ninety  days  after 
adjournment  of  legislature. 

Mechanic's  Lien  has  Its  "Inception"  When  Building  has  been 
projected  and  construction  of  it  entered  upon  that  is  contracted  for. 

Approved  in  West  Virginia  Bldg.  Co.  v.  Saucer,  45  W.  Va.  485,  72 
Am.  St.  Rep.  824,  31  S.  E.  966,  reaffirming  rule;  Sullivan  v.  Texas  etc. 
Coal  Co.,  94  Tex.  545,  63  S.  W.  308,  mechanics'  liens  for  improvements 
contracted  for  after  mortgage  are  subordinate  to  mortgage  lien;  dis- 
senting opinion  in  Pacific  States  Savings  etc.  Co.  v.  Dubois,  11  Idaho, 
336,  341,  83  Pac.  518,  520,  majority  holding  lien  attaches  not  from 
commencement  of  building  but  of  work  for  which  lien  ia  claimed.  See 
note,  106  Am.  St.  Bep.  448. 

Mechanic's  Lien  Is  Superior  to  Lien  of  Mortgage  Given  after  build- 
ing has  been  projected  and  construction  entered  upon  under  contract. 

Approved  in  Sullivan  v.  Texas  etc.  Coal  Co.  (Tex.  Civ.),  60  S.  W. 
331,  reaffirming  rule;  Farmers'  etc.  Nat.  Bank  v.  Taylor,  91  Tex.  80,. 
40  S.  W.  879,  mechanic's  lien  is  superior  to  mortgage  given  for  money 
loaned  while  work  in  progress;  Cain  v.  Texas  etc.  Loan  Association^ 
21  Tex.  Civ.  67,  51  S.  W.  882,  mechanic's  lien  attaches  to  both  lot  and 
improvements  with  priority,  though  the  building  has  been  destroyed 
by  fire;  Texas  Builders'  Supply  Co.  v.  National  Loan  etc.  Co.,  22  Tex» 
Civ.  352,  54  S.  W.  1060,  subcontractor's  lien  is  superior  to  that  of  con- 
tractor.    See  notes,  52  L.  B.  A.  192;  30  L.  B.  A.  778. 

Distinguished  in  Martin  v.  Texas  etc.  Coal  Co.  (Tex.  Civ.),  77  S^ 
W.  652,  654,  contract  to  furnish  lumber  for  year  at  specified  price  will 
not  give  lien  superior  to  subsequent  deed  of  trust  executed  before  im- 
provements were  made. 
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Miscellaneous. — Cited  in  Soule  v.  BatclifP,  33  Tex.  Civ.  261,  76  S.  W. 
584^  unless  made  parties  to  foreclose  suit,  holders  of  vendor's  lien 
notes  are  not  bound. 

88  Toz.  586-590,  32  8.  W.  527,  BBEITLINa  ▼.  CHSSTEB. 

Notary's  Certificate  of  Acknowledgment,  predicated  upon  party's 
admission,  made  while  her  deposition  was  being  taken,  and  when  she 
had  no  thought  of  acknowledging  deed  in  question,  is  false  in  fact 
and  nullity,  and  evidence  to  such  effect  is  competent  and  admissible. 

Approved  in  Wheelock  v.  Cavitt,  91  Tex.  683,  66  Am.  St.  Rep.  923, 
45  S.  W.  797,  where  married  woman  has  not  authorized  officer  to  cer- 
tify her  acknowledgment  of  a  deed,  such  certificate  is  not  binding, 
even  in  favor  of  innocent  purchaser;  Garcia  v.  Illg,  14  Tex.  Civ.  486, 
37  S.  W.  471,  defective  acknowledgment  of  married  woman  to  joint 
deed  does  not  invalidate  deed  as  to  interest  of  other  party;  Thomp- 
son V.  Johnson,  24  Tex.  Civ.  249,  58  S.  W.  1031,  deed  not  acknowl- 
edged by  married  woman  is  not  binding  on  her.  See  note,  54  Am.  St. 
Rep.  154. 

Where  Woman,  After  Abandonment  by  Second  Husband,  makes 
privy  acknowledgment  of  deed  made  during  first  husband's  life,  such 
acknowledgment  is  valid  as  ordinary  one  of  feme  sole,  and  is  re-exe- 
cution of  such  deed. 

Approved  in  Scales  v.  Johnson  (Tex.  Civ.),  41  S.  W.  829,  sustaining 
instrument  by  husband  and  wife  confirming  defective  conveyance  by 
husband  of  her  estate;  Montgomery  v.  Hornberger,  16  Tex.  Civ.  31, 
40  S.  W.  629,  confirmation  of  deed  void  by  reason  of  defective  ac- 
knowledgment of  married  woman  operates  as  new  grant. 

Miscellaneous. — Cited  in  Hamilton  v.  Jones,  32  Tex.  Civ.  600,  75  S. 
W.  555,  one  cannot  convey  and  reserve  all  potential  elements  of 
ownership. 

88  Tex.  591-^93,  32  S.  W.  525,  HILLIABD  ▼.  WHITE. 

Application  for  Writ  of  Error  Should  Contain  Brief  Statement  of 
nature  of  case,  and  should  not  set  forth  matters  contained  in  record, 
as  assignments  of  error,  denial  of  rehearing,  statement  of  facts. 

Reaffirmed  in  Bonnell  v.  Prince,  89  Tex.  104,  33  S.  W.  852.  Ap- 
proved in  Missouri  etc.  Ry.  v.  McFadden,  89  Tex.  138,  33  S.  W.  527, 
petition  for  writ  of  error  should  not  contain  a  history  of  the  case. 

88  Tex.  693-695,  32  S.  W.  610,  HOUSTON  ETC.  BY.  V.  DAVIS. 

Where,  In  Salt  Against  Railway  for  Damages  to  Stock  in  shipment, 
defendant  pleads  plaintiff's  failure  to  observe  stipulation  in  contract 
of  shipment  making  certain  notice  of  claim  condition  precedent  to 
suit,  such  plea  is  demurrable  unless  it  alleges  circumstances  showing 
reasonableness  of  such  stipulation. 

Approved  in  Houston  etc.  R.  R.  Co.  ▼.  Mayes,  44  Tex.  Civ.  35,  97 
8.  W.  319,  and  Gulf  etc.  Ry.  v.  Frost  (Tex.  Civ.),  34  S.  W.  169,  both 
following  rule;  Texas  etc.  Ry.  v.  Reeves,  90  Tex.  499,  39  S.  W.  564, 
plea  setting  up  that  contract  limited  time  for  suit  to  less  than  two 
years,  should  allege  facts  showing  its  reasonableness.  Explained  in 
Galveston  etc.  Ry.  Co.  v.  Hering  (Tex.  Civ.),  36  S.  W.  129,  holding 
act  of  March  4,  1891,  applies  to  interstate  shipment  of  livestock.  See 
note,  17  L.  R.  A.  (n.  s.)  645. 
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88  Tex.  596-600,  32  S.  W.  876,  CLAYTON  v.  HXXST. 

Where  Court  of  General  Jurisdiction,  in  Exercise  of  its  ordinary 
judicial  function,  renders  judgment  in  cause  in  which  it  has  jurisdic- 
tion, such  judgment  is  never  void,  however  erroneous  it  may  appear 
to  be. 

Approved  in  Hill  v.  Grant  (Tex.  Civ.),  44  S.  W.  1018,  reaflSrming 
rule;  Templeton  v.  Ferguson,  89  Tex.  56,  33  S.  W.  333,  granting  of 
letters  of  administration  upon  three  estates  in  one  order  did  not  ren- 
der administration  void;  Maddox  v.  Summerlin,  92  Tex.  486,  49  S.  W. 
1034,  judgment  procured  by  false  swearing  cannot  be  attacked  col- 
laterally; McGhee  v.  Romatka,  92  Tex.  43,  45  S.  W.  554,  and  McGhee 
V.  Romatka,  19  Tex.  Civ.  401,  47  S.  W.  239,  judgment  quieting  title 
is  not  void  as  to  one  sued  by  wrong  name. 

Constitution  Confers  upon  Justices  of  Peace  General  and  exclusive 
jurisdiction  over  specified  subjects,  and  their  judgments  therein  are 
of  as  much  binding  force  as  those  of  any  other  courts. 

Approved  in  Cohen  v.  Moore,  101  Tex.  47,  104  S.  W.  1054,  holding 
justice  may  set  aside  default;  Rankin  v.  Hooks  (Tex.  Civ.),  81  S.  W. 
1006,  judgment  of  justice  of  the  peace  in  forcible  entry  and  detainer 
not  void,  no  matter  how  erroneous  it  may  appear;  Hambel  v.  Davis 
(Tex.  Civ.),  33  S.  W.  251,  arguendo. 

88  Tex.  600-604,  32  8.  W.  1033,  CITY  WATEB  CO.  v.  STATE. 

To  Suit  by  State  to  Forfeit  Franchise  of  Corporation  chartered 
under  state  laws,  receiver  of  such  corporation  previously  appointed 
by  federal  court  is  not  necessary  party. 

Approved  in  State  v.  Palmer,  158  Fed.  716,  reaffirming  rule;  Farmers' 
Loan  etc.  Co.  v.  Meridian  Waterworks  Co.,  139  Fed.  667,  franchise  to 
supply  city  with  water  is  contract  protected  from  impairment  by 
federal  constitution;  Palestine  Water  Co.  v.  Palestine,  91  Tex.  546, 
44  S.  W.  816,  40  L.  R.  A.  203,  in  suit  of  city  to  revoke  contract  with 
water  company,  receiver  of  latter  is  not  a  necessary  party;  City  Water 
Co.  V.  State  (Tex.  Civ.),  33  S.  W.  259,  referred  to  on  subsequent  ap- 
peal in  court  of  civil  appeals. 

88  Tex.  604-607,  32  S.  W.  616,  TEXAS  ETC.  BY.  v.  LEIGHTY 

Where  Train  Sole  of  Bailroad  Company  Miglit  Reasonably  be  con- 
strued as  applying  only  to  day  trains,  and  engineer,  acting  upon  such 
construction  with  reasonable  care  and  good  faith,  is  injure-i,  he  is 
not  guilty  of  contributory  negligence. 

Approved  in  Galveston  etc.  Ry.  v.  Slinkard,  17  Tex.  Civ.  587,  44 
S.  W.  36,  abrogation  of  rules  is  presumed  from  continued  violation. 
See  note,  43  L.  R.  A.  826,  351. 

88   Tex.   607-611,   32   S.   W.   517,   INTEBNATIONAL   ETC.   BY.   v. 
COOPEB. 

Person  upon  Tender  of  Freight  Train  by  Consent  of  Engineer  and 

fireman  is  not  passenger. 

Approved  in  Wilcox  v.  San  Antonio  etc.  Ry.,  11  Tex.  Civ.  489,  33 
S.  W.  380,  reaffirming  rule;  Bullock  v.  Houston  etc.  Ry.  (Tex.  Civ.), 
55  S.  W.  184,  person  leaving  one  train  temporarily  to  go  on  another 
is  a  passenger  of  neither  during  such  time. 

Where  Engineer  and  Fireman,  Having  Without  Authority  permitted 
person  to  ride  in  tender  of  freight  train,  in  attempting  to  play 
harmless,  practical  joke,  seriously  scald  him,  their  act  is  not  in  fur- 
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therance  of  purpose  of  their  employment,  and  railroad  company  is  not 
liable. 

Approved  in  International  etc.  B.  R.  v.  Yarbrough  (Tex.  Civ.),  39 
S.  W.  1097,  reaffirming  rule;  Galveston  etc.  Ry.  Co.  v.  Currie,  100 
Tex.  143,  144,  147,  149,  96  S.  W.  1075,  1077,  1078,  railroad  not  liable 
where  engine  dispatcher,  in  sport,  turned  air  blast  on  engine  wiper, 
causing  his  death;  Ballard's  Admr.  v.  Louisville  etc.  R.  Co.  (Ky.), 
110  8.  W.  297,  master  not  liable  where  apprentice  in  machine-shop 
turned  compressed  air  hose,  in  sport,  upon  fellow-servant,  causing 
his  death;  Ma«terson  v.  Galveston  etc.  Ry.  (Tex.  Civ.),  42  S.  W. 
1002,  railroad  is  liable  for  act  of  yard  switchman  in  piloting  ap- 
parently abandoned  engine  out  of  his  way;  Branch  v.  International 
etc.  Ry.,  92  Tex.  292,  293,  71  Am.  St.  Rep.  847,  848,  47  S.  W.  976, 
where  foreman  of  telegraph  repair  gang  uses  car  in  his  charge  for 
private  errand,  railroad  is  not  liable  for  injuries  resulting  to  third 
party;  Burnett  v.  Oechsner,  92  Tex.  590,  71  Am.  St.  Rep.  882,  50  S. 
W.  562,  in  removing  hogs  from  farm  of  his  employer  agent  was  act- 
ing within  scope  of  his  authority;  Galaviz  v.  International  etc.  Ry., 
15  Tex.  Civ.  62,  38  S.  W.  234,  railroad  not  liable  for  injuries  oc- 
casioned by  brakeman  compelling  person  to  get  off  train  while  in 
motion;  Claiborne  v.  Missouri  etc.  Ry.,  21  Tex.  Civ.  652,  57  S.  W. 
338,  railroad  is  liable  for  injury  to  trespasser  on  train  caused  by 
sudden  forward  leap  of  engine;  Texas  etc.  Ry.  v.  Black,  23  Tex.  Civ. 
124,  57  S.  W.  333,  railroad  liable  for  injuries  sustained  by  person 
who  was  knocked  off  train  by  brakeman;  Lipscomb  v.  Houston  etc. 
Ry.,  95  Tex.  19,  93  Am.  St.  Rep.  804,  64  S.  W.  926,  55  L.  R.  A.  869, 
railroad  is  liable  for  killing  of  person  by  mistake  of  agent  guarding 
station  against  burglars;  Lytle  v.  Crescent  News  &  Hotel  Co.,  27 
Tex.  Civ.  531,  66  S.  W.  241,  instance  where  railroad  was  not  held 
liable  for  shooting  of  plaintiff  by  its  agent;  dissenting  opinion  in 
Stewart  v.  Cary  Lumber  Co.,  146  N.  C.  100,  59  S.  E.  564,  majority 
holding  railway  liable  for  wanton  blowing  of  whistle  for  purpose  of 
frightening  plaintiff's  mule;  Missouri  etc.  Ry.  v.  Williams  (Tex. 
Civ.),  40  S.  W.  351,  and  Texas  etc.  Ry.  v.  Hamilton  (Tex.  Civ.),  66 
8.  W.  798,  both  arguendo.  See  notes,  54  Am.  St.  Rep.  85;  13  L.  R. 
A.  (n.  s.)  1193;  10  L.  R.  A.  395,  399. 

Distinguished  in  Denison  etc.  Ry.  Co.  v.  Carter,  98  Tex.  203,  82  S. 
W.  783,  company  liable  where  motorman  permitted  boys  to  ride  on 
car  and  then,  without  stopping  car,  directed  them  to  jump  off,  in- 
juring one  of  them;  Meade  v.  Chicago  etc.  Ry.,  68  Mo.  Ap.  102,  rail- 
road liable  for  injury  to  person  inflicted  through  its  agent  in  latter's 
endeavor  to  keep  away  "bums." 

88  Tex.  611-615,  32  S.  W.  878,  WEATHEBFOBD  MINERAL  WELLS 
ETC.  RY.  V.  DUNCAN. 

It  is  not  Error  to  Permit  Plaintiff  to  State  That  Two  Witnesses, 
subpoenaed  by  him,  but  absent  from  trial,  are  in  employ  of  defend- 
ant. 

Approved  in  Western  etc.  R.  R.  v.  Morrison,  102  Ga.  332,  66  Am. 
St.  Rep.  181,  29  S.  E.  108,  40  L.  R.  A.  84,  plaintiff's  counsel  may 
argue  that  inference  against  defendant  could  be  drawn  from  fact  that 
defendant  failed  to  introduce  an  employee,  present  in  court,  as  a 
witness.    See  note,  66  Am.  St.  Rep.  181. 


88  Tex.  615-626      NOTES  ON  TEXAS  REPOETS.  646 

A  Seiranty  Who,  In  Order  to  Protect  his  master's  property,  gets  on 
car  in  order  to  put  on  brakes  and  avoid  collision,  is  not  guilty  of 
contributory  negligence. 

Approved  in  Consolidated  Kansas  City  Smelting  Co.  v.  Taylor,  48 
Tex.  Civ.  611,  107  S.  W.  892,  servant  not  negligent,  who,  in  order  to 
prevent  damage  to  machine,  stopped  it  from  a  dangerous  position. 

One  Entering  Railway  Cars,  Which  Were  Placed  under  his  control 
for  the  shipment  of  coal,  was  entitled  to  protection  from  negUgenee 
of  railway  employees. 

Approved  in  Lovell  v.  Kansas  City  Southern  Ry.  Co.,  121  Mo.  Ap. 
471,  97  S.  W.  149,  applying  rule  to  one  engaged  in  unloading  from 
railroad  car  corn  which  he  had  purchased. 

88  Tex.  616-618,  32  8.  W.  872,  EUSTIS  v.  FOSDICK 
Limitation  Begins  to  Bun  Against  Suit  for  Breach  of  Warranty 

from  breach,  and  not  from  date. 

Approved  in  Huff  v.  Reilly,  26  Tex.  Civ.  102,  64  S.  W.  387,  cause 
of  action  does  not  arise  on  warranty  until  title  has  been  assailed  or 
called  in  question;  Club  Land  etc.  Co.  v.  Dallas  Co.,  26  Tex.  Civ. 
455,  64  S.  W.  876,  where  consideration  for  land  was  grantee's  services, 
limitation  did  not  operate  against  claim  for  services  until  action  was 
commenced  to  recover  the  land.    See  note,  17  L.  R.  A.  (n.  s.)  1190. 

It  is  Within  the  Power  of  the  Ooort  to  Adjust  All  of  the  Bights 
of  the  parties  in  one  proceeding. 

Approved  in  Sullivan  v.  Creamer  (Tex.  Civ.),  50  S.  W.  431,  war- 
rantors may  be  impleaded  in  trespass  to  try  title  by  grantee;  King 
V.  Parks,  26  Tex.  Civ.  99,  63  S.  W.  902,  indorser  of  note  is  properly 
made  a  party,  though  residing  outside  of  county  where  action  is 
brought. 

When  Grantee  U&der  Warranty  Deed  Conveys  Part  of  granted 
premises,  warranty  of  his  grantor  passes  to  his  grantee  in  propor- 
tion that  latter's  land  bears  to  that  conveyed  by  original  deed. 

Distinguished  in  HoUingsworth  v.  Mexia,  14  Tex.  Civ.  365,  37  S. 
W.  456,  vendee  may  recover  from  remote  vendor  on  his  warranty 
the  amount  paid  such  vendor  by  his  immediate  vendee,  though  evicted 
vendee  paid  less  to  his  immediate  vendor. 

Where  Grantee  Under  Warranty  Deed  Conveys  Part  of  Land  by 
warranty  deed,  his  grantee,  upon  failure  of  title,  may  sue  upon 
either  or  each  of  warranties,  but  can  have  but  one  satisfaction  in 
damages. 

Reaffirmed  in  HoUingsworth  v.  Mexia,  14  Tex,  Civ.  370,  37  S.  W. 
459. 

One  Whose  Grantee  has  Recovered  Judgment  Against  Him  for 
breach  of  warranty  of  title  cannot  sue  his  grantor  upon  breach  of 
warranty  as  to  same  land  until  he  has  satisfied  such  judgment. 

Approved  in  Taylor  v.  Lane,  18  Tex.  Civ.  548,  45  S.  W.  319,  gran- 
tee loses  right  to  sue  on  warranty  by  suffering  property  to  be  sold 
under  foreclosure  of  mortgage. 

88  Tex.  619-626,  32  S.  W.  1030,  DAVIDSON  v.  WALUKGFOBD. 
Deed  is  Properly  Excluded  as  Evidence  of  Title  When  Certificate 

docs  not  show  that  person  who  acknowledged  it  was  either  known 
to  officer,  or  proved  before  him,  to  be  person  whose  name  was  signed 
to  deed. 

Heaffirmed  in  Adams  v.  Pardue  (Tex.  Civ.),  36  S.  W.  1017. 
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Tbere  Being  Clrcninstantlal  Evidence  of  Sale  of  Certain  Land  cer- 
tificates in  trespass  to  try  title,  charjre  is  error  which  may  be  under- 
stood by  jury  to  mean  that  they  ire  not  authorized  to  hold  that 
title  passed. 

Approved  in  Booth  v.  Clark,  34  Tex.  Civ.  317,  78  S.  W.  394,  evi- 
dence held  sufficient  to  show  that  one-half  of  certificate  had  been 
assigned  for  services  in  procuring  same;  Lockridge  v.  Corbet t,  31 
Tex.  Civ.  679,  73  S.  W.  98,  long  possession  of  land  certificate,  with 
acts  of  dominion  and  control,  may  support  ^presumption  of  sale;  Hall 
V.  Beese  (Tex.  Civ.),  58  S.  W.  979,  where  plaintiff  shows  title  from 
the  sovereignty,  and  defendants  fail  to  show  any  title,  plaintiff  should 
prevail;  Stafford  v.  Kreinhop  (Tex.  Civ.),  63  S.  W.  168,  sale  of  head- 
right  certificate  presumed  from  payment  of  taxes  on  land  for  forty 
years;  Cartmell  v.  Gammage  (Tex.  Civ.),  64  S.  W.  316,  previous 
possession  of  plaintiff  entitles  to  recovery  in  absence  of  proof  that 
defendant  was  entitled  to  possession. 

It  i8  Error  for  Oourt,  In  Instrocting  That  Jury  is  Jndge  as  to  credi- 
bility of  witnesses,  to  single  out  witness  by  name. 

Approved  in  Thomas  v.  Gates,  126  Cal.  5,  58  Pac.  316,  reaffirming 
rule;  Houston  etc.  By.  v.  Bunnels,  92  Tex.  307,  47  S.  W.  972,  charge 
ehould  not  prescribe  certain  things  as  tests  of  credibility  of  wit- 
nesses. 

A  Land  Certificate  may  be  Transferred  by  parol. 

Approved  in  Hall  v.  Beese's  Heirs,  24  Tex.  Civ.  229,  58  S.  W.  979, 
reaffirming  rule. 

FUing  Suit  by  One  or  More  Cotenants  in  Trespass  to  try  title  only 
stops  limitation  as  to  their  interest  in  the  land. 

Approved  in  Hutcheson  v.  Chandler,  47  Tex.  Civ.  129,  104  S.  W. 
436,  reaffirming  rule;  Bean  v.  Dove,  33  Tex.  Civ.  381,  77  S.  W.  244, 
interveners,  claiming  as  unknown  heirs,  could  not,  as  against  lim- 
itations, avail  themselves  of  prior  intervention,  where  they  were 
claiming  adversely  to  such  prior  interveners. 

88  Tez.  626-634,  33  S.  W.  325,  CRAWFOBD  V.  McDONAIJ). 

Direct  Attack  npon  Judgment  is  Attempt  to  Amend,  correct,  re- 
form, vacate,  or  enjoin  execution  of  same  in  proceeding  instituted 
for  that  purpose. 

Approved  in  Scudder  v.  Cox,  35  Tex.  Civ.  417,  80  8.  W.  873,  attack 
on  judgment  offered  as  link  in  chain  of  title,  in  action  to  try  title, 
is  collateral;  Carpenter  v.  Anderson,  33  Tex.  Civ.  487,  77  S.  W.  292, 
bill  to  set  aside  justice  judgment  and  execution  and  sale  pursuant 
thereto  is  direct  attack;  Dashner  v.  Wallace,  29  Tex.  Civ.  155,  68  S. 
W.  309,  proceeding  to  enjoin  execution  sale  and  have  judgment  de- 
clared void,  direct  attack;  Newman  v.  Mackey  (Tex.  Civ.),  83  S.  W. 
33,  omission  of  seal  of  court  from  citation  is  not  ground  for  col- 
lateral attack  on  judgment;  Bean  v.  Brownwood  (Tex.  Civ.),  44  S. 
W.  873,  proceeding  to  set  aside  judgment  sale  is  not  a  direct  attack 
on  the  judgment;  Graham  v.  East  Texas  Land  etc.  Co.  (Tex.  Civ.), 
50  8.  W.  580,  bill  to  cancel  void  judgment  is  a  direct  attack;  Scanlan 
V.  Campbell,  22  Tex.  Civ.  506,  55  S.  W.  502,  cross-bill  denying  juris- 
diction because  cross-complainant  had  not  been  made  a  party  in  pre- 
vious proceeding  affecting  the  land  is  a  direct  attack  on  a  judgment; 
Fayssoux  v.  Kendall  Co.  (Tex.  Civ.),  55  S.  W.  584,  suit  to  restrain 
county  from  asserting  privilege  through  county  road  is  direct  attack 
en  decree  therein;  Schneider  v.  Sellers,  25  Tex/ Civ.  228,  61  S.  W.  543, 
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action  to  set  aside  judgment  on  ground  of  fraud  is  direct  attack  on 
judgment. 

Judgment  Rendered  by  Court  of  General  Jurisdiction  is  void  if,  at 
time  of  rendition^  such  court  lacked  jurisdiction  of  defendant  or 
subject  matter. 

Approved  in  Lane  v.  Moon,  46  Tex.  Civ.  631,  103  S.  W.  214,  statu- 
tory judgment  against  married  woman  on  replevin  bond  may  be 
vacated  where  neither  she  nor  her  husband  appeared;  Kelsey  v. 
Trisler,  32  Tex.  Civ.  182,  74  S.  W.  67,  sale  by  guardian  void  where 
record  did  not  show  his  appointment;  Kilmer  v.  Brown,  28  Tex.  Civ. 
422,  67  S.  W.  1092,  personal  judgment  against  nonresident  cited  by 
publication  is  void;  Scanlan  v.  Campbell,  22  Tex.  Civ.  508,  65  S.  W. 
503,  where  owner  of  property,  sold  for  taxes,  was  not  made  party  to 
foreclosure,  he  may  attack  the  judgment;  Fox  y.  Robbins  (Tex.  Civ.), 
62  S.  W.  82,  where  defendant  was  not  served  in  foreclosure  by  rea- 
son of  fraud,  he  may  have  decree  vacated. 

In  Collateral  Attack  apon  Judgment  of  DomeBtlc  Court  of  general 
jurisdiction,  regular  on  its  face,  evidence  dehors  record  cannot  be 
introduced  as  to  any  fact  necessarily  passed  upon  by  court  in  ren- 
dering judgment. 

Approved  in  Carpenter  v.  Anderson,  33  Tex.  Civ.  488,  77  S.  W.  293, 
judgment  of  justice  of  the  peace  cannot  be  collaterally  attacked  be- 
cause based  upon  notice  to  nonresident;  Campbell  v.  Upson  (Tex. 
Civ.),  81  S.  W.  361,  where  petition  asked  for  judgment  only  against 
plaintiffs  and  interveners,  it  will  be  presumed,  in  aid  of  judgment, 
that  prayer  was  amended  to  include  defendants;  Templeton  v.  Fer- 
guson, 89  Tex.  55,  57,  33  S.  W.  333,  334,  evidence  of  matters  dehors 
record,  not  admissible  in  collateral  attack  upon  order  of  sale  in  ad- 
ministration; Hill  V.  Grant  (Tex.  Civ.),  44  S.  W.  1018,  erroneous 
judgment  of  county  court  in  administration  of  jurisdictional  estate 
is  not  void;  Gilbough  v.  Stahl  Building  Co.,  91  Tex.  624,  45  S.  W. 
386,  in  collateral  attack  on  judgment,  in  .absence  of  facts  in  record 
to  contrary,  presumption  is  that  valid  appeal  bond  had  been  given; 
Maddox  v.  Summerlin,  92  Tex.  486,  49  S.  W.  1034,  false  swearing 
is  not  ground  for  collateral  attack  on  judgment;  First  Nat.  Bank  v. 
Cohen  (Tex.  Civ.),  55  S.  W.  533,  that  judge  signing  orders  was  not 
present  in  court  at  time  when  entered  cannot  be  shown;  Shirley  v. 
Warfield,  12  Tex.  Civ.  455,  34  S.  W.  392,  where  administration  is  at- 
tacked collaterally,  petition  for  letters  filed  eleven  years  after  in- 
testate's death,  stating  he  was  possessed  of  property,  and  owed  debts, 
held  sufficient  to  sustain  administration;  York  v.  Carlisle,  19  Tex. 
Civ.  272,  46  S.  W.  259,  when  tenant  fails  to  urge  its  exemption  as  a 
defense,  when  property  is  sold  to  satisfy  landlord's  lien,  he  is  bound 
by  the  judgment;  Graham  v.  East  Texas  Land  etc.  Co.  (Tex.  Civ.), 
50  S.  W.  580,  where  record  affirmatively  shows  service,  it  cannot  be 
collaterally   attacked. 

Distinguished  in  Harris  Co.  v.  Stewart,  91  Tex.  137,  41  S.  W.  653, 
presumption  of  existence  of  facts  necessary  to  jurisdiction  does  not 
obtain  in  criminal  cases. 

Judgment  of  Probate  Court,  Regular  on  Its  Face^  affirming  execu- 
tor's sale  of  realty,  cannot  be  collaterally  attacked  upon  evidence  de- 
hors record  that  sale  was  not  made  at  place  required  by  law. 

Approved  in  Holland  v.  Nance,  102  Tex.  185,  114  S.  W.  348,  where 
county  court  had  jurisdiction  to  grant  letters  of  administration  and 
to  order  sale  of  land,  sale  cannot  be  collaterally  attacked;  Boslet  v. 
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Thomas,  35  Tex.  Civ.  150,  80  8.  W.  118,  where  no  order  closing  admin- 
istration, power  to  sell  not  lost  though  ten  years  have  elapsed;  Hines 
V.  Givens,  29  Tex.  Civ.  519,  68  S.  W.  296,  in  collateral  attack  on  order 
approving  new  bond  and  releasing  old  one,  it  could  not  be  shown 
that  conditions  justifying  order  did  not  exist;  Stroud  v.  Hawkins,  28 
Tex.  Civ.  325,  67  S.  W.  536,  confirmation  of  guardian's  sale  of  land 
conclusive  as  to  his  authority  to  sell  and  the  necessity  for  doing  so; 
Alexander  v.  Barton  (Tex.  Civ.),  71  S.  W.  72,  order  approving  bond, 
inventory  and  appraisement  of  husband  as  survivor  of  the  community 
conclusive  that  wife  was  dead;  Arnold  v.  Hodge,  20  Tex.  Civ.  215,  49 
S.  W.  717,  order  confirming  sale  is  ground  for  conclusively  presuming 
that  sale  was  legal. 

88  Tez.  634-640,  32  &  W.  880,  SAN  ANTONIO  ETO.  BY.  v.  BOWLES. 

To  Make  PuTchaBen  of  Ballroad  Liable  for  Damages  while  railroad 
under  control  of  receiver,  it  must  be  shown  that  improvements  were 
made  during  time  receiver  held  the  road  as  the  property  of  such  pur- 
chasers. 

Approved  in  Holman  v.  Galveston  etc.  By.,  14  Tex.  Civ.  503,  37  8. 
W.  466,  damages  arising  while  railroad  is  operated  by  receiver  are 
payable  only  out  of  current  earnings. 

Qnaere,  Whether  Entry  of  Judgment  Against  Two  Ballroad  defend- 
ants separately  for  five  thousand  dollars  each  was  correct  where  ver- 
dict was  for  ten  thousand  dollars,  five  thousand  dollars  to  be  paid  by 
each  of  the  railroad  companies. 

Approved  in  Missouri  etc.  By.  v.  Vance  (Tex.  Civ.),  41  S.  W.  172, 
holding  form  of  verdict  in  case  at  bar  sufficient. 

Violation  of  Statute  Bequiring  Trains  to  Stop  at  railway  crossings 
is  negligence  per  se. 

Approved  in  El  Paso  etc.  B.  B.  Co.  v.  Murtle,  49  Tex.  Civ.  278,  108 
8.  W.  1001,  reaffirming  rule;  Gossett  v.  Citizens'  By.  Co.,  96  Tex.  2, 
69  S.  W.  977,  ruling  of  court  of  civil  appeals  did  not  overrule  cited 
case;  International  etc.  B.  Co.  v.  Butcher  (Tex.  Civ.),  81  8.  W.  820, 
applying  rule  to  statute  directing  railroad  crossing  highway  to  re- 
store same  to  its  former  condition.  See  note,  9  L.  B.  A.  (n.  s.)  340, 
341,  373. 

Where  Jury  Gave  Verdict  Against  Two  Railway  Oompanies  for 
joint  negligence,  but  apportioned  damages  equally,  court  should  ren- 
der judgment  against  both  defendants  for  entire  amount. 

Approved  in  San  Marcos  Electric  Light  etc.  Co.  v.  Compton,  48 
Tex.  Civ.  591,  107  S.  W.  1153,  reaffirming  rule. 

88  Tex.  641-642,  82  S.  W.  871,  CHAPMAN  v.  CHAPMAN. 

Contest  Between  Two  Women  as  to  Bight  to  Administer  upon  es- 
tate of  one  claimed  by  each  to  be  her  husband  does  not  ipvolve  ques- 
tion of  community  rights,  and  such  question  cannot  be  properly 
brought  into  case  in  county  or  district  court. 

See  note,  68  Am.  St.  Bep.  379. 

Common-law  Marriages  are  Recognized  in  Texas. 

Approved  in  Schwarz  v.  Allen  (Tex.  Civ.),  37  8.  W.  987,  recogniz- 
ing validity  of  common-law  marriage;  Simmons  v.  Simmons  (Tex. 
Civ.),  39  8.  W.  640,  common-law  marriage  is  valid  whether  statutory 
regulations  are  observed  or  not. 
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88  Tex.  642-649,  32  S.  W.  868,  TAYLOB  ETO.  BY.  ▼.  WABNEB. 

In  Action  Against  Bailroad  for  Injuries  from  Defective  Grossing  at 
intersection  with  road  shown  by  evidence  not  to  be  public  road,  it 
is  error  in  charging  jury  as  to  railroad's  liability  to  charge  upon 
theory  that  such  road  was  in  law  public  road. 

Reaffirmed  in  Missouri  etc.  By.  Co.  v.  Hunt  (Tex.  Civ.),  47  8.  W.  70. 

It  is  Error  to  Oiva  Gharge  to  Jnry  Which,  While  Correct  as  ab- 
stract legal  proposition,  is  not  applicable  to  any  phase  of  evidence 
before  them;  and.  if  calculated  to  mislead,  such  error  is  reversible. 

Approved  in  San  Antonio  etc.  By.  v.  Weigers,  22  Tex.  Civ.  346,  54 
S.  W.  911,  charge  that  railroad  is  bound  to  furnish  safe  place  for  em- 
ployee  held  erroneous. 

Erroneous  Charge  is  Presumed  to  have  Worked  Injury  unless  con- 
trary appears  from  record. 

Approved  in  Gulf  etc.  By.  v.  Butler,  26  Tex.  Civ.  494,  63  S.  W.  650, 
charge  submitting  erroneously  the  measure  of  damages  is  harmful. 

Bailroad  Company  is  Liable  for  Negligent  Construction  by  contrac- 
tors of  crossing  at  intersection  with  public  road,  whether  such  con- 
tractors were  under  its  control  or  not,  since  it  could  not  devolve  upon 
another  its  legal  duty. 

Approved  in  International  etc.  B.  Co.  v.  Butcher  (Tex.  Civ.),  81  S. 
W.  820,  reaffirming  rule;  St.  Louia  etc.  By.  Co.  v.  Smith,  49  Tex.  Civ. 

4,  107  S.  W.  641,  railroad  liable  for  defective  bridge  over  ditch  at 
crossing;  Gulf  etc.  By.  Co.  v.  Chenault,  31  Tex.  Civ.  568,  72  S.  W. 
869,  railway  liable  where  contractor  employed  to  remove  dead  cattle 
from  right  of  way  left  them  near  plaintiff's  premises;  Oriental  Invest- 
ment Co.  V.  Barclay,  25  Tex.  Civ.  554,  64  S.  W.  85,  principal  is  liable 
for  negligence  of  agent  in  failing  to  keep  elevator  in  good  order.  See 
notes,  76  Am.  St.  Bep.  415,  416;  66  L.  B.  A.  124;  65  L.  B.  A.  485. 

Where  Bailroad  Company  Constmcts  Crossing  at  Intersection  with 
road  not  public  highway,  it  thereby  invites  public  use  thereof  and  is 
liable  for  negligent  construction  of  crossing. 

Approved  in  Dublin  v.  Taylor  etc.  By.,  92  Tex.  539,  50  S.  W.  122, 
reaffirming  rule;  Missouri  etc.  By.  Co.  v.  Hollan,  49  Tex.  Civ.  60,  107 

5.  W.  645,  applying  rule  where  man  traveling  on  road  under  trestle 
was  injured  by  timber  falling  therefrom;  Cowans  v.  Ft.  Worth  etc. 
By.  Co.,  40  Tex.  Civ.  542,  89  S.  W.  1117,  1-ailroad  liable  for  defective 
crossing  to  those  who  are  impliedly  invited  to  use  same;  San  Antonio 
etc.  By.  V.  Belt,  24  Tex.  Civ.  284,  59  S.  W.  610,  railroad  must  keep 
its  crossings  in  good  repair,  though  not  across  recognized  public  road. 

Distinguished  in  San  Antonio  etc.  By.  Co.  v.  Montgomery,  31  Tex. 
Civ.  494,  72  S.  W.  618,  mere  use  by  public  of  footpath  across  tracks 
does  not  make  railway  liable  for  their  condition. 

In  Action  for  Negligent  Killing  of  Minor  Child,  photograph  of  it, 
though  taken  two  years  before  its  death,  is  admissible  as  tending  to 
show  its  probabilities  of  growth  and  development. 

Approved  in  State  v.  Eoberts,  28  Nev.  377,  82  Pac.  104,  admitting 
photographs  of  deceased's  wounds  in  murder  trial.  See  notes,  75  Am. 
St.  Bep.  474;  35  L.  B.  A.  806. 

Miscellaneous. — Taylor  etc.  By.  v.  Warner  (Tex.  Civ.),  60  8.  W. 
443,  referring  to  former  appeal;  Gulf  etc.  By.  Co.  v.  Brown,  33  Tex. 
Civ.  272,  76  S.  W.  796,  in  action  for  causing  death  of  child,  damages 
must  be  left  to  sound  discretion  of  jury. 
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88  Tez.  649-653,  32  8.  W.  883,  MISSOUBI  ETC.  BY.  ▼.  FAXTUCNEB. 

One  Who  as  Vice-president  of  Two  B&ilroads,  without  express  au- 
thority from  statute  or  by-law,  attempts  to  hire  joint  servant  for 
both  companies  for  term  of  years,  exceeds  his  authority  and  such  con- 
tract is  unenforceable. 

Approved  in  Henderson  Mercantile  Co.  v.  First  Nat.  Bank,  100  Tex. 
348,  99  S.  W.  851,  vice-president  cannot  execute  promissory  note  in 
corporate  name;  Hurlbut  v.  Gainor,  45  Tex.  Civ.  593,  103  S.  W.  411, 
vice-president  cannot  sell  or  exchange  lands  of  corporation;  Missouri 
etc.  Ry.  V.  Belcher,  89  Tex.  431,  35  S.  W.  8,  railroad  is  not  liable  for 
unauthorized  shipping  contract  made  by  its  trainmaster.  See  note, 
49  L.  B.  A.  473. 

8&  Tez.  653-661,  32  8.  W.  885,  WBIOHT  ▼.  HAKDIE. 

Where  Suit  npon  Note  is  Defended  for  Frand  and  want  of  consider- 
ation, burden  is  upon  defendant  to  prove  acquisition  of  note  by  plain- 
tiff with  notice  of  fraud. 

Approved  in  Big  Sandy  Lumber  Co.  v.  Kuteman  (Tex.  Civ.),  41  S. 
W.  172,  and  Prouty  v.  Musquiz,  94  Tex.  91,  58  S.  W.  721,  reaffirming 
rule;  Kampmann  v.  McCormick,  24  Tex.  Civ.  463,  59  S.  W.  833,  though 
note  be  non- negotiable,  burden  is  on  maker  to  show  notice  to  assignee 
of  failure  of  consideration. 

Innocent  Holder  of  Negotiable  Note  as  Security  for  Debt  is  pro- 
tected from  effects  of  valid  defense  to  note  only  to  extent  of  debt 
secured. 

Approved  in  Van  Winkle  Gin  Co.  v.  Citizens'  Bank,  89  Tex.  153,  33 
S.  W.  864,  innocent  holder  of  commercial  paper  cannot  sue  acceptor 
for  benefit  of  drawer. 

Innocent  Pledgee  of  Note  to  Which  There  is  Valid  Defense  must 
in  suit  thereon  show  that  his  debt  is  unpaid,  and  its  amount. 

Approved  in  Harrington  v.  Claflin,  91  Tex.  299,  42  S.  W.  1057,  as- 
signees of  notes  as  security  must  show  what  is  due  upon  their  debt 
and  what  other  security  they  hold  for  such  debt. 

88  Tez.  662-664,  32  S.  W.  874,  DAVIS  ▼.  BABOA8. 

County  Commissioners'  Court  Acting  as  Board  of  land  commis- 
sioners, under  act  of  1846,  had  jurisdiction  to  grant  unconditional 
land  certificates  to  persons  entitled  thereto. 

Approved  in  Odell  v.  Kennedy  (Tex.  Civ.),  64  S.  W.  803,  arguendo. 

Where  County  Commissioners'  Court  in  1847  granted  unconditional 
land  certificate  to  assignee  of  conditional  one,  recital  in  former  that 
assignee  had  regular  transfer  of  latter  is  conclusive  as  between  per- 
sons claiming  under  it. 

Approved  in  Karnes  v.  Butler  (Tex.  Civ.),  62  S.  W.  952,  county 
land  commissioners  could  determine  whether  a  lawful  assignment  of 
a  conditional  certificate  had  been  made. 

Distinguished  in  Buster  v.  Warren,  35  Tex.  Civ.  649,  80  S.  W.  10G6, 
finding  on  issuance  of  unconditional  land  certificate  that  original 
grantee  was  dead  would  not  devest  him  of  title  if  living. 

88  Tez.  665-669,  32  S.  W.  866,  TAYIiEB  ▼.  TAUIi. 

Irrevocable  Power  of  Attorney  Authorizing  Grantee  to  recover 
lands  in  Texas  claimed  by  grantor,  and  giving  him  half  interest  in 
lands  "contemplated"  in  power  is  executory,  and  upon  death  of  gran- 
tee, having  taken  no  step  to  acquire  such  land,  no  interest  therein 
descended  to  his  heirs. 
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Approved  in  Cooper  v.  Mayfield  (Tex.  Civ.),  57  8.  W.  50,  executory 
contract  giving  half  interest  in  certain  lands  for  services  to  be  ren- 
dered in  clearing  title  to  them  does  not  vest  any  title  in  grantee  until 
services  are  performed. 

Distinguished  in  Garner  v.  Boyle,  97  Tex.  465,  79  8.  W.  1067,  grant 
of  half  interest  in  lands  "belonging  to  the  separate  estate  of  A.  M. 
P.,"  operative  upon  delivery. 

88  Tez.  669-678,  32  S:  W.  1038,  McKENZIE  ▼.  BAEEB. 

Section  4,  Act  of  February  16,  1881,  Begardlng  Issuance  of  man- 
damus to  executive  officers  of  state,  was  not  repealed,  but  merely 
modified,  by  article  1012,  Laws  of  1892,  empowering  supreme  court  to 
issue  mandamus  against  any  district  judge  or  officer  of  state  except 
governor. 

Approved  in  Betts  v.  Johnson,  96  Tex.  362,  73  S.  W.  5,  refusing 
mandamus  to  compel  "Board  of  Eclectic  Medical  Examiners"  to  issue 
license;  Thomson  v.  Baker,  90  Tex,  166,  38  S.  W.  22,  supreme  court 
has  original  jurisdiction  to  issue  writ  of  mandamus  to  commissioner 
of  general  land  office.     See  note,  58  L.  B.  A.  854. 

Where  Body  of  Bevised  Statutes  Passed  by  Legislature  as  one  act 
contains  two  provisions  partly  conflicting,  construction  should  be 
adopted  which  will  best  effect  intent  of  legislature. 

Approved  in  Mitchell  Co.  v.  City  Nat.  Bank,  91  Tex.  374,  376,  43 
S.  W.  885,  886,  acts  of  1881  and  1884  construed  to  harmonize  with 
constitution,  and  commend  levy  and  collection  of  sinking  fund  of  not 
less  than  two  per  cent  for  payment  of  bonds. 

88  Tex.  679-685,  32  8.  W.  1035,  HOaAN  ▼.  MISSOUBI  ETC.  BY. 

Application  for  Continuance  for  Purpose  of  Procuring  Testimony 
of  witness  should  state  that  applicant  has  used  "due  diligence"  to 
procure  desired  testimony,  and  should  state  facts  showing  such  dili- 
gence. 

Reaffirmed  in  Gulf  etc.  By.  v.  Bowland  (Tex.  Civ.),  35  S.  W.  32; 
Lion  Ins.  Co.  v.  Wicker  (Tex.  Civ.),  54  8.  W.  295;  Patton  v.  Williams, 
35  Tex.  Civ.  129,  79  S.  W.  357;  St.  Louis  etc.  By.  Co.  v.  Skaggs,  32 
Tex.  Civ.  364,  74  S.  W.  784;  Galveston  etc.  By.  Co.  v.  Walker  (Tex. 
Civ.),  76  8.  W.  229.  Approved  in  Gulf  etc.  By.  Co.  v.  Blanchard 
(Tex.  Civ.),  73  8.  W.  92,  applying  rule  to  motion  for  new  trial  on 
ground  of  newly  discovered  evidence. 

Improper  Argument  of  Counsel  to  Jury  is  Ko  Qronnd  for  complaint 
on  appeal,  where  it  appears  that  in  each  instance  court  verbally  in- 
structed jury  to  disregard  such  argument,  and  complaining  party 
asked  no  written  charge. 

Reaffirmed  in  Tyler  etc.  Works  v.  St.  Louis  etc.  By.  (Tex.  Civ.),  55 
8.  W.  354,  and  American  Cotton  Co.  v.  Simmons,  39  Tex.  Civ.  195,  87 
8.  W.  843. 

A  Locomotive  Engineer  is  not  a  Fellow-servant  of  train  dispatch- 
ers and  telegraph  operators. 

See  notes,  7  L.  B.  A.  (n.  s.)  653;  54  L.  B.  A.  94;  43  L.  B.  A.  347. 
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89  Tex.  1-10,  69  Am.  St.  Bep.  17,  22  S.  W.  889,  SO  L.  B.  A.  713, 
HOUSTON  ETC.  KAV.  00.  ▼.  INSUBANOE  00.  OF  KOBTH 
AMEBIOA. 

Wbere  Oommodity  has  Been  Delivered  to  Oommon  Carrier  to  be 
transported  on  continuous  trip  or  voyage  beyond  limits  of  state,  char- 
acter of  interstate  commerce  attaches. 

Approved  in  Texas  etc.  By.  Oo.  v.  Avery  (Tex.  Civ.),  33  S.  W.  706, 
reaffirming  rule;  Gulf  etc.  Ry.  Co.  v.  Fort  Grain  Co.  (Tex.  Civ.),  72 
8.  W.  420,  reversing  judgment  for  plaintiff  in  action  where  shipment 
was  from  Missouri  to  Copperas  Cove,  Texas,  but  at  Texarkana  de- 
fendant obtained  title  to  goods,  and  new  bill  of  lading  issued  and 
goods  transported  on  to  destination;  State  v.  International  etc.  B. 
Co.,  31  Tex.  Civ.  222,  71  S.  W.  996,  where  owners  of  cotton  took  bills 
of  lading  from  railroad  to  Galveston  and  at  Palestine,  where  it  con- 
nected with  defendant  company,  exchanged  these  bills  for  foreign 
bills  and  had  cotton  compressed  there  in  disregard  of  commissioners' 
rules,  defendant  was  not  subject  to  state  regulations;  United  States 
V.  Colorado  etc.  R.  Co.,  157  Fed.  323,  326,  15  L.  R.  A.  (n.  s.)  167,  hold- 
ing, in  action  for  penalties  fixed  by  safety  appliance  act,  where  evi- 
dence showed  defendant  operated  railroad  between  two  cities  in  Colo- 
rado, and  carried  goods  over  its  line  to  be  shipped  beyond  Colorado, 
defendant  subject  to  interstate  commerce  regulations;  Porter  v.  St. 
Louis  etc.  Ry.  Co.,  78  Ark.  186,  95  S.  W.  455,  where  defendant  pur- 
chased car  of  lime  in  Tennessee  to  be  transported  to  S.,  Arkansas,  but 
had  it  consigned  to  him  at  B.,  Arkansas  and  from  there  shipped  to  S., 
to  take  advantage  of  cheaper  interstate  rate,  interstate  rates  applied; 
State  V.  Gulf  etc.  Ry.  (Tex.  Civ.),  44  S.  W.  543,  holding  carrier  not 
subject  to  state  railway  commission  regulations;  Gulf  etc.  Ry.  v.  Barry 
(Tex.  Civ.),  45  8.  W.  815,  reversing  judgment  for  discrimination  un- 
der statute  applicable  only  to  domestic  commerce.  See  note,  60  L. 
B.  A.  644. 

Distinguished  in  Gulf  etc.  Ry.  Co.  v.  State,  97  Tex.  285,  78  S.  W. 
499,  affirming  32  Tex.  Civ.  5,  8,  73  S.  W.  432,  433,  and  upholding 
penalty  for  charge  in  excess  of  state  commission's  rate  where  grain 
was  shipped  from  South  Dakota,  destined  for  Texarkana,  Texas,  but 
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while  in  transit  was  sold  to  party  in  Goldthwaite,  Texas,  being  re- 
billed  at  Texarkana  over  road  entirely  in  Texas. 

Bight  of  Carrier  to  Limit  Liability  on  Interstate  Sbipments  is  to 
be  determined  by  federal  law;  or  in  absence  of  such  law,  by  common 
law. 

Approved  in  Houston  etc.  By.  Co.  v.  Seale,  28  Tex.  Civ.  366,  67  S. 
W.  '438,  applying  rule  in  action  for  damages  for  injury  to  baggage 
carried  for  plaintiff  from  Texas  to  Colorado,  line  of  defendant  ex- 
tending only  to  Shreveport,  La.,  contract  for  carriage  being  inter- 
state; Texas  etc.  By.  Co.  v.  Payne,  15  Tex.  Civ.  60,  38  8.  W.  367, 
where  evidence  showed  plaintiff  purchased  goods  in  St.  Louis,  Mo., 
and  contracted  with  others  and  defendant  railroad  for  carriage  of 
goods  to  Colorado,  Texas,  defendant  company  may  contract  against 
liability  for  loss  by  fire  not  caused  by  its  own  negligence;  Mexican 
Nat.  B.  B.  V.  Savage  (Tex.  Civ.),  41  S.  W.  664,  holding  statute  against 
limitation  of  liability  not  applicable  to  interstate  shipment;  Galves* 
ton  etc.  By.  v.  Armstrong  (Tex.  Civ.),  43  S.  W.  615,  holding  restric- 
tion of  liability  to  terminus  within  the  state  valid.  See  note,  88  Am. 
St.  Bep.  130. 

Denied  in  Mexican  Nat.  By.  v.  Ware  (Tex.  Civ.),  60  8.  W.  344, 
Texas  etc.  By.  v.  Walker,  25  Tex.  Civ.  218,  60  S.  W.  797,  Texas  etc. 
By.  V.  Bichmond  (Tex.  Civ.),  61  S.  W.  412,  all  applying  statute 
against  limitation  of  liability  to  interstate  shipment. 

89  Tex.  10-19,  32  S.  W.  1025,  DESMUKE  ▼.  HOUSTON. 

Errors  not  Presented  by  Assignment  in  Briefs  of  Parties  to  court  of 
civil  appeals  will  not  be  considered  in  supreme  court. 

Beaffirmed  in  Brackenridge  v.  Claridge  (Tex.  Civ.),  42  S.  W.  1007. 

89  Tex.  19-20,  32  S.  W.  1038,  WILLIS  ▼.  MOOBE. 

Bole  1  of  Supreme  Court  Prescribing  Essentials  of  application  for 
writ  of  error  must  be  substantially  complied  with. 

Beaffirmed  in  Bonnell  v.  Prince,  89  Tex.  104,  33  S.  W.  852. 

89  Tex.  20-28,  83  8.  W.  113,  SO  L.  B.  A.  500,  STATE  ▼.  AUSTIN 
OLUB. 

License  Tax  upon  Persons  Engaged  or  Engaging  in  Bnsiness  of 
selling  spirituous  liquors  does  not  embrace  social  club  selling  liquors 
to  its  members. 

Approved  in  Cohen  v.  State,  53  Tex.  Cr.  426,  110  S.  W.  68,  statute 
providing  for  punishment  of  anyone  engaged  in  business  of  keeping 
or  storing  intoxicants  for  others  does  not  apply  to  one  storing  liquor 
without  profit  for  accommodation  of  others;  Kmavek  v.  State,  33 
Tex.  Cr.  48,  41  S.  W.  614,  holding  social  club,  engaged  in  business 
of  selling,  subject  to  tax.  See  notes,  12  L.  B.  A.  (n.  s.)  519;  31  L. 
B.  A.  510. 

89  Tez.  29-35,  83  8.  W.  217,  MOOBE  ▼.  MOOBE. 

Debts  of  Decedent  Constitute  Lien  upon  All  Property  of  Estate 
subject  to  debts,  and  creditors  may  enforce  such  lien  by  means  of 
administration. 

Approved  in  Blinn  v.  McDonald,  92  Tex.  612,  50  S.  W.  931,  re- 
fusing creditor  personal  judgment  against  heir;  Hanrick  v.  Gurley, 
93  Tex.  475,  54  S.  W.  355,  allowing  reimbursement  to  administrator 
who,  as  heir,  made  payments. 
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Decree  of  Partition,  also  Adjusting  Debt  Held  by  Some  of  Heirs, 
properly  charged  claiming  heirs  with  part  of  debt  proportioned  to 
share  of  estate. 

Approved  in  Albrecht  v.  Albrecht  (Tex.  Civ.),  35  S.  W.  1078,  where 
court  provided  for  payment  of  funeral  expenses  and  expenses  of  last 
sickness. 

In  Suit  in  District  Oonrt  for  Partition  of  an  Estate,  all  equities 
of  parties  in  property  may  be  settled. 

Approved  in  Kalteyer  v.  Wipff,  92  Tex.  683,  52  S.  W.  68,  uphold- 
ing order  of  court  of  equity  for  sale  of  property,  where  it  is  found 
necessary  for  purposes  of  partition,  without  first  requiring  commis' 
sions  for  partition. 

niing  Soit  for  Partition  by  Widow  is  Waiver  of  homestead  ex- 
emption. 

See  note,  4  L.  B.  A.  (n.  s.)  797. 

89  Tez.  35-42,  69  Am.  St.  Bep.  25,  82  S.  W.  872,  33  S.  W.  112,  30  L. 
B.  A.  498,  HANOVEB  FIBE  INS.  CO.  ▼.  SHBADEB. 

Suiday  cannot  be  Excluded  from  Oomputatlon  of  Thirty  Days 
within  which  petition  for  writ  of  error  must  be  filed,  and  if  filed  on 
Sunday  it  must  be  marked  as  of  that  day. 

See  notes,  78  Am.  St.  Bep.  379;  60  L.  B.  A.  182. 

Application  for  Writ  of  Error  may  Lawfully  be  Filed  on  Sunday, 
but  clerk  is  not  bound  to  do  official  acts  on  that  day. 

Approved  in  Stephens  v.  Porter,  29  Tex.  Civ.  559,  69  8.  W.  424,  ap- 
plying rule  where  application  to  purchase  school  land  was  filed  in 
general  land  office  on  Sunday;  Havens  v.  Stiles,  8  Idaho,  252,  101 
Am.  St.  Bep.  195,  67  Pac.  920,  56  L.  B.  A.  736,  upholding  filing  of 
complaint  on  Sunday  and  issuance  of  summons  thereon;  Schow  v. 
City  Nat.  Bank  (Tex.  Civ.),  40  S.  W.  167,  holding  it  proper  to  file 
garnishment  bond  and  affidavit  in  pending  suit  on  Sunday;  Bond 
V.  Bintleman,  24  Tex.  Civ.  299,  59  S.  W.  49,  arguendo,  in  holding 
an  appeal  bond  filed  too  late.  See  notes,  101  Am.  St.  Bep.  200;  94 
Am.  St.  Bep.  42;  90  Am.  St.  Bep.  335;  56  h,  B.  A.  736. 

Paper  is  Filed  by  Depositing  It  with  clerk  of  court. 

Approved  in  Day  etc.  Co.  v.  Mack  (Ky,),  69  S.  W.  714,  in  action 
to  enforce  chattel  mortgage,  failure  of  clerk  to  indorse  on-  mortgage 
"filed"  does  not  render  judgment  void,  as  lodging  it  with  clerk  of 
court  is  sufficient.    See  note,  36  L.  B.  A.  796. 

89  Tez.  42-46,  33  S.  W.  109,  GX7LF  ETC.  BY.  ▼.  STANI.EY. 

Measure  of  Damages  for  Injury  to  Cattle  During  Shipment  is 
difference  between  market  value  on  arrival,  had  they  not  been  in- 
jured, and  market  value  in  condition  in  which  delivered. 

Approved  in  Texas  etc.  By.  Co.  v.  Avery  (Tex.  Civ.),  33  S.  W. 
706,  Texas  etc.  By.  v.  Berchfield,  12  Tex.  Civ.  149,  33  S.  W.  1024, 
San  Antonio  etc.  By.  v.  Wright,  20  Tex.  Civ.  137,  49  S.  W.  148, 
and  Gulf  etc.  By.  v.  Butler,  26  Tex.  Civ.  494,  63  S.  W.  650,  all  re- 
affirming rule;  Missouri  etc.  By.  Co.  v.  Kyser,  38  Tex.  Civ.  358,  87 
8*.  W.  389,  and  Missouri  etc.  By.  Co.  v.  Allen,  39  Tex.  Civ.  239,  87 
8.  W.  169,  both  applying  rule  in  action  for  damages  to  shipment 
of  horses;  Texas  etc.  By.  Co.  v.  White,  35  Tex.  Civ.  522,  80  S.  W. 
642,  applying  rule  in  action  for  damage  to  cattle  on  through  contract 
of  shipment  over  connecting  lines,  where  defendant  company  tried  to 
limit  amount   of  damages  at  last  point  on  its  line,  instead   of  at 
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destination;  Texas  etc.  Ry.  Co.  v.  Meeks  (Tex.  Civ.),  74  8.  W.  330, 
holding  in  action  for  damages  to  horse  by  defendant's  negligence, 
measure  of  damages  is  difference  between  market  value  before  and 
after  injury,  if  such  market  values  exist;  Gulf  etc.  By.  Co.  v.  Hougton 
(Tex.  Civ.),  68  S.  W.  718,  applying  rule  in  action  for  damages  for 
injuries  to  shipment  of  cattle,  although  each  connecting  road  limited 
its  liability  to  its  own  line  and  none  of  defendants  carried  cattle  to 
destination;  Gulf  etc.  Ry.  v.  Frost  (Tex  Civ.),  34  S.  W.  169,  sus- 
taining charge  on  measure  of  damages  for  delay  in  shipment;  Gal- 
veston etc.  By.  Co.  v.  Thompson  (Tex,  Civ.),  44  S.  W.  9,  holding 
intrinsic  value  measure  of  damages  where  no  market  value. 

Testimony  as  to  Value  is  None  the   Less   Basis   for   Ck>mimtatioii 

of  damages,  because  it  may  be  speculative  and  unsatisfactory. 

Approved  in  Denison  etc.  Ry.  Co.  v.  Scholz  (Tex,  Civ.),  44  8. 
W.  561,  admitting  testimony  as  to  market  value  of  land  by  one 
familiar  with  it. 

If,  After  Shipment  Under  Oral  Contract^  Consignor  Signed  eon- 
tracts  without  knowing  contents  and  without  new  consideration,  it 
may  be  that  they  are  void. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Brosius,  47  Tex.  Civ.  658, 
105  S.  W.  1137,  contract  limiting  carrier's  liability  where  shipper 
paid  regular  tariff  rate  is  without  consideration  and  unenforceable; 
Gulf  etc.  Ry.  Co.  v.  McCord  (Tex.  Civ.),  81  S.  W.  1033,  holding  ac- 
tion for  damages  to  cattle  may  be  maintained  on  verbal  contract 
of  shipment,  although  written  contract  was  entered  into  subsequently; 
Southern  Pac.  Co.  v.  Anderson,  26  Tex.  Civ.  519,  63  S.  W.  1024, 
holding  terms  of  oral  contract  govern. 

Stlpalation  for  Limitation  of  Carrier's  Liability  must  be  reason- 
able. 

Approved  in  Missouri  etc.  Ry,  v.  Leibold  (Tex.  Civ.),  55  S.  W. 
369,  sustaining  submission  of  question  of  reasonableness  to  jury. 
See  note,  88  Am.  St.  Rep.  116. 

89  Tez.   47-58,   33   8.  W.  329,   TEMPLETOK  ▼.   FEBOUSOK. 

What  is  Direct  and  What  is  Collateral  Attack,  and  evidence  re- 
ceivable in  such  attacks,  considered. 

Approved  in  Scanlan  v.  Campbell,  22  Tex.  Civ.  506,  55  S.  W.  502, 
holding  attack  on  foreclosure  judgment  direct  where  defendant  be- 
came plaintiff. 

Fact  That  Heirs  had  Transferred  Interest  to  Applicants  for  ad- 
ministration does  not  affect  court's  power  to  grant  it. 

Approved  in  Blinn  v.  McDonald,  92  Tex.  608,  46  S,  W.  788,  heirs 
cannot  dispose  of  estate  during  period  subject  to  administration  in 
manner  defeating  creditors. 

Administrations  are  not  Rendered  Void  by  Irregnlarlty  in  granting 
them  in  one  order. 

Reaffirmed  in  Grant  v.  Hill  (Tex.  Civ.),  44  S.  W.  1029. 

Judgment  of  Court  of  General  Jurisdiction,  Rendered  in  Exercise 

of  court's  ordinary  judicial  functions,  is  never  void,  however  errone- 
ous it  may  appear. 

Approved  in  Hill  v.  Grant  (Tex.  Civ.),  44  S.  W.  1018,  reaffirming 
rule;  Gilbough  v.  Stahl  Bldg.  Co.,  91  Tex.  624,  45  S.  W.  386,  hold- 
ing judgment  not  void  because  of  irregularity  subject  to  be  set 
aside  by  direct  attack. 
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Where  Itecord  of  Probate  Court  Does  not  Negative  Existence 
of  facts  aathorizing  particular  order,  law  presumes  conclusively 
that  such  facts  were  duly  established. 

Approved  in  Arnold  v.  Hodge,  20  Tex.  Civ.  215,  49  S.  W.  717, 
reaffirming  rule;  Lane  v.  Moon,  46  Tex.  631,  103  8.  W.  214,  suit  to 
enjoin  sale  of  property  levied  upon  and  to  have  judgment  by  virtue 
of  which  execution  issued  declared  a  nullity,  is  not  collateral  attack; 
Boslet  V.  Thomas,  35  Tex.  Civ.  150,  80  8.  W.  118,  title  to  land  ob- 
tained under  order  of  sale  by  probate  court  having  jurisdiction  can- 
not be  attacked  in  action  of  trespass  to  try  title;  Carpenter  v. 
Anderson,  33  Tex.  Civ.  487,  77  8.  W.  292,  proceeding  to  set  aside  judge- 
ment of  justice's  court  is  direct  attack,  and  proof  aliunde  can  bo 
heard  on  issue  of  service;  Hartford  Fire  Ins.  Co.  v.  King,  31  Tex. 
Civ.  640,  73  8.  W.  73,  in  action  on  insurance  policies  where  it  appeared 
judgment  rendered  on  compromise  between  real  parties  in  interest 
and  same  subject  matter,  authority  of  attorney  to  make  compromise 
presumed  on  collateral  attack;  Campbell  v.  Upson  (Tex.  Civ.),  81 
8.  W.  362,  in  trespass  to  try  title,  record  in  aid  of  judgment  rendered 
previously  upon  petition  of  intervener,  defendant  in  this  ease,  against 
plaintiffs,  other  interveners,  and  all  other  parties  to  suit,  will  be 
presumed  amended  so  as  to  bring  in  defendants;  Shirley  v.  Warfield, 
12  Tex.  Civ.  455,  34  8.  W.  392,  holding  lapse  of  over  ten  years  from 
death  insufficient  to  raise  presumption  of  no  debts;  State  v.  Zanco,  18 
Tex.  Civ.  129,  44  S.  W.  528,  holding  every  presumption  indulged  to 
sustain  jurisdiction  of  probate  court.     See  note,  81  Am.  St.  Rep.  554. 

89  Tex.  58-63,  33  8.  W.  220,  DALLAS  v.  PEAOOOK. 

Fact  That  Judge  ie  Taxpayer  in  City  will  not  Disqualify  Him  to 
try  appeal  in  damage  suit  against  city. 

Approved  in  Higgins  v.  San  Diego,  126  Cal.  311,  58  Pac.  703,  re- 
affirming rule;  City  of  Oak  Cliff  v.  State,  97  Tex.  393,  79  8.  W.  1069, 
applying  rule  to  justice  of  supreme  court  in  case  involving  constitu- 
tionality of  amendment  to  city  charter  authorizing  issuance  of  bonds 
and  levy  of  taxes  to  pay  them,  as  he  was  taxpayer  in  such  city; 
Xalle  V.  City  of  Austin,  41  Tex.  Civ.  429,  93  S.  W.  143,  applying 
rule  in  suit  to  recover  city  taxes,  where  .district  judge  is  taxpayer 
in  city;  Laplant  v.  City  of  Marshall  town,  134  Iowa,  264,  111  N.  W. 
817,  judge  not  disqualified  from  deciding  motion  to  dissolve  injunction 
restraining  city  from  condemning  land  to  protect  its  water  supply,  be- 
cause he  is  taxpayer;  City  of  Detroit  v.  Detroit  Ry.,  134  Mich.  14,  104 
Am.  St.  Rep.  600,  95  N.  W.  993,  holding  jurors  in  action  of  assumpsit  by 
city  competent,  although  taxpayers;  Thornburgh  v.  Tyler,  16  Tex.  Civ. 
441,  43  8.  W.  1054,  holding  district  judge  not  disqualified;  Kopperl  v. 
Board  of  Equalization  (Tex.  Civ.),  45  S.  W.  1130,  on  appeal  from  order 
of  board  of  equalization;  Ferguson  v.  Brown,  75  Miss.  22G,  228,  21 
So.  605,  606,  holding  mayor  and  alderman  who  sign  petition  for 
liquor  license  not  disqualified;  Missouri  etc.  Ry.  v.  Bishop  (Tex. 
Civ.),  34  8.  W.  323,  Martin  v.  Somervell  Co.,  21  Tex.  Civ.  312,  52 
8.  W.  558,  and  Marshall  v.  McAllister,  18  Tex.  Civ.  160,  43  S.  W. 
1044,  all  holding  taxpayers  not  disqualified  to  sit  as  jurors  in  ac- 
tion against  city. 

Distinguished  in  State  v.  Call,  41  Fla.  445,  79  Am.  St.  Rep.  191, 
26  So.  1015,  holding  judge  disqualified  in  action  to  prevent  assess- 
ment of  tax;  Meyer  v.  San  Diego,  121  Cal.  113,  53  Pac.  438,  41  L. 
R.  A.  762,  disqualifying  judge  in  action  to  prevent  bond  issue  involv- 

4  Tex.  Notes— 42 
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ing  long  cortiiiuif»g  taac    Criticised  in  Wade  v.  Travis  Co.,  72  Fed. 
987,  but  reaffirmed. 

89  Tex.  63-68,  S3  S.  W.  216,  668,  INTEBNATIOKAIi  ETC.  BY.  ▼• 
SEIN. 

Party  Whose  Counsel  baa  Asked  Conrt  to  Give  erroneous  charge, 
which  request  has  been  granted,  cannot  take  advantage  of  error. 

Approved  in  Poindexter  v.  Receiver  Kirby  Lumber  Co.,  101  Tex. 
326,  107  S.  W.  44,  Western  Union  Tel.  Co.  v.  Rowe,  44  Tex.  Civ. 
86,  98  S.  W.  229,  Galveston  etc.  By.  Co.  v.  McAdams,  37  Tex.  Civ. 
580,  84  S.  W.  1079,  Galveston  etc.  By.  Co.  v.  Jenkins,  29  Tex.  Civ. 
442,  69  S.  W.  234,  Galveston  etc.  By.  Co.  v.  Sherwood  (Tex.  Civ.), 
67  S.  W.  778,  Dignowitty  v.  Elmendorf  (Tex.  Civ.),  40  8.  W.  1009,. 
San  Antonio  etc.  Co.  v.  Dixon  etc.  By.,  17  Tex.  Civ.  328,  42  S.  W. 
1013,  San  Antonio  etc.  By.  v.  Weigers,  22  Tex.  Civ.  347,  54  S.  W. 
912,  and  San  Antonio  etc.  By.  v.  Botts  (Tex.  Civ.),  67  S.  W.  854, 
all  reaffirming  rule;  Thompson  v.  Planters'  Compress  Co.,  48  Tex. 
Civ.  242,  106  S.  W.  474,  applying  rule  where  court  erroneously  charged 
that  burden  was  on  plaintiff  to  show  he  was  not  guilty  of  contribu- 
tory negligence  and  did  not  assume  risk;  St.  Louis  etc.  By.  Co.  v. 
Matthews,  34  Tex.  Civ.  305,  79  S.  W.  73,  affirming  judgment  although 
court  submitted  issue  of  discovered  peril,  there  being  no  evidence  to 
warrant  this  issue,  defendant  having  requested  a  charge  involving 
same  issue;  Houston  etc.  By.  Co.  v.  Trammell,  28  Tex.  Civ.  314,  68 
S.  W.  717,  overruling  objection  to  charge  submitting  evidence,  under 
general  allegation  in  petition  for  damages  to  cattle  caused  by  inse- 
curity of  defendant's  stock-pens,  of  derailed  car  of  another  road 
knocking  down  fence  of  pens,  as  defendant  introduced  the  evidence 
and  requested  charge  thereon;  Missouri  etc.  By.  Co.  v.  Ferris,  23  Tex. 
Civ.  218,  55  S.  W.  1120,  upholding  charge  submitting  contributory 
negligence  in  case  deceased  failed  to  look  and  listen,  although  incom- 
plete, as  defendant  requested  similar  charge;  Carbough  v.  State,  49 
Tex.  Cr.  454,  455,  93  S.  W.  738,  739,  upholding  charge  erroneously 
instructing  on  accomplice's  testimony,  as  defendant  had  requested 
same  charge;  Missouri  etc.  By.  Co.  v.  Eyer  (Tex.  Civ.),  69  S.  W.  455, 
applying  rule  in  action  against  railroad  for  wrongful  death,  where 
court  charged  on  duty  of  engineer  after  discovering  peril  of  de- 
ceased in  substantial  language  of  defendants'  request;  Missouri  etc. 
By.  V.  Evans,  16  Tex.  Civ.  73,  41  S.  W.  83,  holding  party  cannot 
object  to  converse  of  his  requested  charge;  San  Antonio  ▼.  Ostrom, 
18  Tex.  Civ.  679,  45  S.  W.  962,  International  etc.  B.  Co.  ▼.  Newman 
(Tex.  Civ.),  40  S.  W.  855,  both  holding  party  cannot  complain  of 
charge  based  on  his  requested  charge^ 

Limited  in  Missouri  etc.  By.  Co.  v.  Eyer,  96  Tex.  75,  77,  70  S.  W. 
530,  531,  where  court  erroneously  charged  on  law  of  contributory 
negligence  as  applicable  to  the  evidence,  defendant  was  not  estopped 
from  complaining  although  he  requested  like  charge. 

Where  Charge  Bequested,  but  Befnsed,  haa  Been  Substantially 
embraced  in  general  charge,  any  error  arising  therefrom  cannot  be 
questioned  by  party  requesting  it. 

Approved  in  Hillsboro  v.  Jackson,  18  Tex.  Civ.  326,  44  S.  W.  1011, 
International  etc.  By.  v.  Culpepper,  19  Tex.  Civ.  188,  46  S.  W.  926, 
Davis  V.  Davis,  20  Tex.  Civ.  312,  49  S.  W,  727,  and  Hardman  v. 
Crawford  (Tex.  Civ.),  64  S.  W.  938,  all  reaffirming  rule. 
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89  Tex.  68-72,  82  S.  W.  514,  33  S.  W.  222,  TEMPEL  ▼.  DODGE. 

In  Ateence  of  Proof,  Texas  Courts  will  Presume  That  La^^r  of  other 
state,  as  to  powers  of  corporate  officers,  are  same  as  Texas  laws. 

Approved  in  Burgess  v.  Western  etc.  Tel.  Co.,  92  Tex,  127,  71 
Am.  St.  Rep.  834,  46  S.  W.  795,  Ft.  Dearborn  etc.  Bank  v.  Berrott, 
23  Tex.  Civ.  664,  57  S.  W.  341,  Blethen  v.  Bonner,  93  Tex.  143,  53 
S.  W.  1017,  and  Southern  Pac.  Co.  v.  Anderson,  26  Tex.  Civ.  521,  63 
S.  W.  1025,  all  reaffirming  rule;  Western  Union  Tel.  Co.  v.  Sloss,  45 
Tex.  Civ.  156,  100  S.  W.  355,  in  action  for  damages  for  delay  of 
telegram  sent  from  Arizona  to  Texas,  evidence  not  being  sufficient 
to  prove  laws  of  Arizona  as  to  recovery  for  mental  suffering,  it  is 
presumed  they  are  same  as  Texas;  Whaley  v.  Bankers'  Union  of  the 
World,  39  Tex.  Civ.  389,  88  S.  W.  262,  in  action  where  plaintiflF's 
wife  was  insured  in  company  which  consolidated  with  defendant, 
defendant  presumed  to  be  fraternal  beneficiary  association,  and  as 
such  cannot  appropriate  its  funds  to  pay  benefit  certificate  issued 
by  another  corporation,  with  which  it  unlawfully  consolidated;  Clardy 
V.  Wilson,  24  Tex.  Civ.  197,  58  S.  W.  53,  holding  attorney's  state- 
ment that  common  law  prevails  in  foreign  state  not  sufficient  evi- 
dence.    See  notes,  113  Am.  St.  Bep.  876;  67  L.  B.  A.  54. 

Denied  in  Mexican  etc.  By.  v.  Goodman,  20  Tex.  Civ.  110,  48  S. 
W.  779,  requiring  proof  of  law  in  foreign  jurisdiction. 

Board  of  Directors  can  Appoint  Oommittees  to  transact  the  or- 
dinary business  of  the  corporation. 

Approved  in  Maryland  Trust  Co.  v.  National  Mechanics'  Bank,  102 
Md.  635,  63  Atl.  80,  holding  board  of  directors  cannot  empower  ex- 
ecutive committee,  appointed  by  them,  to  purchase  company's  own 
stock. 

89  Tex.  72-77,  33  8.  W.  334,  BONNET  ▼.  OAI.VEST0N  ETC.  BY. 

It  is  Negligence  for  Master  to  Subject  Servant  to  Bisk  not  or- 
dinarily incident  to  employment,  unless  hazard  be  obvious  or  servant 
be  apprised  of  it. 

Approved  in  International  B.  B.  Co.  v.  Elkins  (Tex.  Civ.),  54 
8.  W.  933,  Bookrum  v.  Galveston  etc.  By.  (Tex.  Civ.),  57  S.  W.  919, 
Texas  etc.  By.  v.  Mc^^lane,  24  Tex.  Civ.  322,  62  S.  W.  566,  and 
Missouri  etc.  By.  v.  Milam,  20  Tex.  Civ.  696,  50  S.  W.  422,  all  al- 
lowing recovery  where  risk  neither  obvious  nor  known;  Webb 
V.  Gulf  etc.  By.,  27  Tex.  Civ.  76,  65  S.  W.  685,  refusing  recovery 
where  risks  known  to  plaintiff;  St.  Louis  etc.  By.  Co.  v.  Hynson,  101 
Tex.  546,  109  S.  W.  930,  holding  in  action  for  injuries  to  switchman 
^y  getting  foot  caught  in  unblocked  guard,  that  he  assumed  risk 
where  it  is  shown  he  is  experienced  and  danger  was  obvious  to  casual 
observer;  Texas  etc.  B.  B.  Co.  v.  Davidson,  49  Tex.  Civ.  88,  107 
S.  W.  951,  upholding  charge  that  employee  assumes  such  risks  as 
are  ordinarily  incident  to  employment  and  those  known  to  him,  and 
also  such  risks  as  he  must  necessarily  know  of  in  ordinary  discharge 
of  his  duties;  Consolidated  Kansas  City  Smelting  etc.  Co.  v.  Taylor, 
48  Tex.  Civ.  613,  107  S.  W.  893,  in  action  for  injuries  due  to  negli- 
gence of  incompetent  helper,  charge  that  if  plaintiff  knew  of  his 
incompetency,  or  in  exercise  of  ordinary  care  in  discharge  of  his 
duties  must  necessarily  have  known  helper  was  incompetent,  then 
to  find  for  defendant,  is  not  erroneous;  International  etc.  B.  R.  Co. 
V.  Hall,  46  Tex.  Civ.  496,  102  S.  W.  742,  where  plaintiff  was  injured 
by  defective  latch  on  scraper,  which   he   had  been  using  for  two 
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hours,  and  knew  at  intervals  latch  failed  to  catch,  he  assumed  risk 
from  use  of  scraper;  Trinity  etc.  Ry.  Co.  t.  Perdue,  45  Tex.  Civ. 
662,  101  S.  W.  487,  where  plaintiff,  without  protest,  continued  in 
employment  after  he  learned  of  defect  in  coupling  or  in  exercise  of 
ordinary  care  should  have  learned  it,  he  assumes  risk  from  such  de- 
fect; Galveston  etc.  Ry.  Co.  v.  Story,  44  Tex.  Civ.  451,  99  S.  W.  136, 
upholding  refusal  of  charge  that  brakeman  assumed  risk  of  customary 
use  of  more  than  necessary  force  in  coupling  cars;  £1  Paso  etc.  Ry. 
Co.  V.  Vizard,  39  Tex.  Civ.  543,  88  S.  W.  461,  applying  rule  in  action 
for  personal  injuries  to  brakeman  resulting  from  falling  from  car 
caused  by  hand-rail  giving  way;  San  Antonio  Foundry  Co.  v.  Drish, 
38  Tex.  Civ.  219,  85  S.  W.  442,  affirming  judgment  for  plaintiff  where 
plaintiff,  carrying  ladle  of  molten  metal,  fell  into  hole  dug  by  de- 
fendant in  unusual  place;  Missouri  etc.  Ry.  Co.  v.  Barnes,  37  Tex. 
Civ.  648,  85  S.  W.  1008,  applying  rule  where  plaintiff  was  familiar 
with  premises  where  vat  of  boiling  lye  was  kept  and  he  stepped  into 
it;  International  etc.  R.  Co.  v.  Royall,  37  Tex.  Civ.  267,  83  S.  W.  715, 
applying  rule  where  plaintiff,  in  obedience  to  foreman's  order,  went 
under  wrecked  car  and  was  injured  thereby;  Klutts  v.  Gibson  Bros., 
37  Tex.  Civ.  218,  83  S.  W.  405,  applying  rule  where  plaintiff  was 
employed  in  laundry  and  was  injured  by  cuff-ironer,  but  it  was  not 
shown  danger  was  not  obvious,  nor  that  she  was  inexperienced;  Texas 
etc.  Ry.  Co.  v.  Miller,  36  Tex.  Civ.  241,  81  S.  W.  536,  where  plaintiff 
employed  as  section-hand,  and  was  ordered  by  foreman  to  lift  beam 
with  two  others,  and  colaborer  let  beam  fall  on  plaintiff,  injuring 
him,  plaintiff  having  worked  lifetime  in  moving  logs,  charge  submit- 
ting question  of  assumed  risk  was  not  warranted;  Gulf  etc.  Ry.  Co. 
V.  Davis,  35  Tex.  Civ.  286,  80  S.  W.  254,  in  action  for  injuries  caused 
by  defective  truck,  plaintiff  had  right  to  assume,  in  absence  of 
knowledge  to  contrary,  defendant  furnished  safe  appliances;  Texas 
etc.  R.  Co.  V.  Kelly,  34  Tex.  Civ.  28,  80  S.  W.  1077,  upholding  charge, 
in  action  for  injuries  sustained  by  plaintiff  employed  as  foreman, 
while  going  to  Mb  work,  by  obstruction  on  defendant's  road,  that 
X)laintiff  had  right  to  assume  defendant  would  use  ordinary  care  in 
operation  of  its  track;  Missouri  etc.  Ry.  Co.  v.  Goss,  31  Tex.  Civ. 
301,  72  S.  W.  95,  applying  rule  in  action  for  death  of  flagman,  killed 
by  switch-engine  running  in  excess  of  speed  prescribed  by  city  or- 
dinance, and  with  no  switchman  on  tender,  as  this  was  negligence  on 
part  of  defendant;  St.  Louis  etc.  Ry.  Co.  v.  Rea  (Tex.  Civ.),  84 
S.  W.  432,  applying  rule  in  action  for  injury  to  car  inspector,  where 
he  was  ordered  by  foreman  to  fasten  chains  between  locomotive  and 
car;  Bonn  v.  Galveston  etc.  Ry.  Co.  (Tex.  Civ.),  82  S.  W.  813,  where 
plaintiff's  injury  while  carrying  rail  across  ditch  resulting  from  mas- 
ter's failure  to  furnish  adequate  help,  plaintiff,  being  inexperienced, 
did  not  assume  risk  of  such  injury;  Galveston  etc.  Ry.  Co.  v. 
Keen  (Tex.  Civ.),  73  S.  W.  1075,  upholding  charge  in  action  for 
injuries  to  cook  for  bridge  gang,  while  being  transported  by  defend- 
ant, that  employee  of  railroad  does  not  assume  risk  of  defendant's 
negligence  unless  he  knew  of  it,  or  in  discharge  of  his  duties  would 
have  known  of  it;  International  etc.  Co.  v.  Gaitanes  (Tex.  Civ.),  70 
S.  W.  102,  upholding  recovery  where  evidence  showed  plaintiff,  as 
section-hand,  was  not  employed  to  throw  rails,  but  in  obedience  to 
section  boss'  order  assisted  in  doing  so  and  was  injured;  Missouri 
etc.  Ry.  V.  Hannig,  91  Tex.  351,  43  S.  W.  510,  holding  servant's  re- 
liance on  master's  care  justified;  Texas  etc.  Ry.  v.  Eberheart,  91  Tex. 
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324,  43  S.  W.  511,  holding  error  to  require  servant  to  ascertain 
whether  master  established  safe  rules;  Fort  Worth  etc.  By.  v.  Wrenn, 
20  Tex.  Civ.  633,  50  S.  W.  212,  holding  switchman  justified  in  relying 
on  care  of  vice-principal,  the  engineer.     See  note,  47  L.  B.  A.  169. 

Distinguished  in  San  Antonio  Traction  Co.  v.  De  Rodriguez  (Tex. 
Civ.),  77  S.  W.  423,  denying  recovery  where  death  of  plaintiff's  hua- 
band  caused  by  falling  of  log  on  him  while  in  defendant's  employ, 
as  evidence  showed  deceased  was  experienced  in  lifting  logs,  knew 
weight  of  log  and  number  of  men  required  to  lift  it. 

Question  of  Kegligence  of  Master  and  Assumption  of  Bisk  by  de- 
ceased, or  his  contributory  negligence,  should  be  submitted  to  jury. 

Beaffirmed  in  Smith  v.  Buffalo.  Oil  Co.,  41  Tex.  Civ.  271,  91  S.  W. 
384;  Gulf  etc.  By.  v.  Newman,  27  Tex.  Civ.  79,  64  S.  W.  791.  Ap- 
proved in  Horton  v.  Ft.  Worth  Packing  etc.  Co.,  33  Tex.  Civ.  152, 
76  S.  W.  212,  upholding  submission  of  issue  of  contributory  negli- 
gence, where  evidence  showed  father  of  plaintiff,  while  employed  by 
defendant,  although  forbidden  to  do  so,  was  talking  to  fellow- 
employees  through  elevator  shaft,  knowing  elevator  was  defective, 
and  it  fell  on  his  head,  killing  him. 

In  Suit  by  Father  for  Damages  for  Son's  Death,  Evidence  as  to 
wages  of  machinist  and  engineer  for  which  son  was  preparing  him- 
self is  inadmissible. 

Approved  in  Houston  &  T.  C.  B.  Co.  v.  Gee,  27  Tex.  Civ.  415,  66 
S.  W.  78,  evidence  of  former  superintendent's  salary  is  inadmissible 
where  no  showing  that  plaintiff  had  it  in  view;  Central  Foundry 
Co.  V.  Bennett,  144  Ala.  187,  113  Am.  St.  Bep.  32,  39  So.  575,  1  L. 
B.  A.  (n.  8.)  1150,  applying  rule  in  action  for  damages  for  death 
of  boy,  apprentice  to  machinist,  where  evidence  of  what  skilled 
mechanic  earned  per  day  was  submitted. 

Miscellaneous. — Galveston  etc.  By.  v.  Bonnet  (Tex.  Civ.),  38  S.  W. 
814,  on  subsequent  appeal. 

89  Tex.  77-78,  33  S.  W.  322,  GRAVES  V.  HOBN. 

Ailldavit  of  Inability  to  Pay  Costs  of  Appeal  or  to  Oive  Security 
therefor  must  be  presented  to  judge  on  bench,  when  made  during 
term. 

Approved  in  Texas  etc.  B.  Co.  v.  Walker,  39  Tex.  Civ.  55,  87  S.  W. 
195,  appeal  cannot  be  taken  from  order  in  suit  to  correct  district 
court's  record  by  expunging  therefrom  order  which  it  never  made, 
unless  it  appears  proof  of  inability  to  pay  costs  of  appeal  was  made 
as  required;  Emerson  v.  Missouri  etc.  By.  Co.,  37  Tex.  Civ.  Ill,  82 
S.  W.  1060,  upholding  judge's  certificate  reciting  plaintiff  presented 
affidavit  of  inability  to  pay  costs  of  appeal  "within  term  time,"  date 
of  such  certificate  being  within  term  of  court,  showing  court  was 
actually  in  session;  Simon  v.  Blanchett  (Tex.  Civ.),  37  S.  W.  346, 
holding  proof  may  be  made  before  county  judge  where  trial  court 
has  adjourned;  Lambert  v.  Western  etc.  Tel.  Co.,  19  Tex.  Civ.  415, 
47  S.  W.  476,  holding  bond  to  trial  court  during  vacation  not  suf- 
ficient; Cox  V.  Hightower,  19  Tex.  Civ.  537,  47  S.  W.  1049,  sustaining 
trial  of  issue  of  inability  to  pay  costs  on  appeal  at  next  term  by 
court  rendering  judgment;  Thames  v.  Chitwood,  24  Tex.  Civ.  392, 
60  S.  W.  347,  1  Tex.  Ct.  Bep.  385,  giving  justice  of  peace  right  to 
decide  question  of  appeal  after  adjournment;  Proctor  v.  San  Antonio 
etc.  By.,  26  Tex.  Civ.  150,  62  S.  W.  939,  holding  no  notice  of  filing 
affidavit  necessary. 
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89  Tex.  79-83,  33  S.  W.  785,  SAN  ANTONIO  ▼.  MICKI.SJOHN. 

Bepeallng  Law  Sliould  be  of  Equal  Dignity  With  Law  repealed; 
hence  office  of  superintendent  of  public  works,  created  by  ordinance, 
cannot  be  abolished  by  resolution. 

Approved  in  San  Antonio  v.  Micklejohn  (Tex.  Civ.),  33  S.  W.  737, 
reaffirming  rule;  Proctor  v.  Blackburn,  28  Tex.  Civ.  354,  67  S.  W. 
549,  awarding  mandamus  against  defendants  to  reinstate  plaintiff  as 
policeman,  where  it  appears  constitution  fixed  term  of  office  during 
effective  service  at  two  years  and  city  charter  providing  police  officers 
should  continue  in  office  during  good  behavior;  State  v.  Board  of 
Commissioners,  165  Ind.  270,  74  N.  E.  1094,  enjoining  defendants  from 
letting  contract  for  construction  of  courthouse,  as  they  are  inhibited 
from  making  such  contract  unlees  money  is  appropriated  by  ordinance 
of  county  council  and  cannot  be  done  by  attempting  to  make  ap- 
propriation by  motion  and  order;  San  Antonio  v.  Berry,  92  Tex.  324, 
48  8.  W.  497,  holding  provision  of  charter  cannot  be  altered  by  reso- 
lution; Chicago  etc.  B.  B.  v.  Chicago,  174  111.  446,  51  N.  E.  598, 
Mills  V.  San  Antonio  (Tex.  Civ.),  65  S.  W.  1122,  both  holding  acts 
performable  under  charter  by  ordinance  not  valid  under  resolution. 

Distinguished  in  Galveston  etc.  By.  v.  Galveston  (Tex.  Civ.),  37 
S.  W.  32,  holdiifg  forfeiture  of  railway's  rights  under  ordinance  prop- 
erly enforced  through  action  brought  by  city. 

De  Jure  Officer,  Wlio  has  Offered  and  ia  Willing  to  Perform  duties, 
is  entitled  to  salary,  notwithstanding  ineffectual  attempt  of  legisla- 
tive body  to  abolish  office. 

Distinguished  in  Palestine  v.  West  (Tex.  Civ.),  37  S.  W.  783,  deny- 
ing salary  where  office  effectually  abolished. 

89  Tex.  83-88,  33  8.  W.  322,  McNSAL  ▼.  WACO. 

An  Attempt  to  Create  Municipal  Debt  Without  Making  Provision 
for  levying  and  collecting  sufficient  tax,  as  provided  by  section  5, 
article  11,  constitution,  is  void. 

Approved  in  Ault  v.  Hill  County,  102  Tex.  336,  116  S.  W.  359,  con- 
tract by  county  for  improvement  of  courthouse,  executed  without 
provision  nlade  to  meet  debt,  is  void;  Pendleton  v.  Ferguson,  99  Tex. 
302,  89  S.  W.  761,  holding  ordinance  invalid  which  gives  claims 
against  city  incurred  for  previous  years  priority  of  payment  over 
those  accrued  during  particular  fiscal  year;  City  of  San  Antonio  v. 
Serna,  45  Tex.  Civ.  343,  99  S,  W,  876,  salary  of  city  officers  is  pay- 
able out  of  current  revenues,  and  it  is  not  essential  that  fund  should 
be  provided  for  liquidation;  Howard  v.  Smith,  91  Tex.  15,  38  S.  W. 
16,  denying  validity  of  contract  to  improve  streets  where  no  pro- 
vision for  payment;  Mineralized  etc.  Co.  v.  Cleburne,  22  Tex.  Civ. 
622,  56  S.  W.  220,  denying  validity  of  contract  for  hose  where  no 
provision  for  payment;  Peck-Smead  Co.  v.  Sherman,  26  Tex.  Civ. 
210,  63  S.  W.  341,  denying  recovery  on  contract  for  goods  and  services 
where  no  means  of  payment;  Wade  v.  Travis  Co.,  72  Fed.  988,  deny- 
ing validity  of  contract  to  construct  bridge  where  no  means  for  pay- 
ment; Brazoria  Co.  v.  Youngstown  Bridge  Co.,  80  Fed.  16,  .denying 
validity  of  contract  to  construct  bridges  where  no  tax  and  sinking 
fund;  Casa  Co.  v.  Wilbarger  Co.,  25  Tex.  Civ.  58,  60  S.  W.  991, 
arguendo. 

Denied  in  Wade  v.  Travis  Co.,  174  U.  S.  504,  19  Sup.  Ct.  Eep. 
717,  43  L.  1063,  affirming  validity  of  bond  issue  without  tax  and 
sinking  fund. 


663  (NOTES  ON  TEXAS  BEPOBTS.         69  Tez.  89-94 

86eti(m  6,  Article  11,  CoiiBtltntlozi,  hM  No  Application  to  obHga- 
tioDB  to  be  satiafied  out  of  current  revenuee  or  out  of  other  available 
fund. 

Approved  in  Houston  v.  Stewart,  99  Tex.  76,  87  S.  W.  665,  uphold- 
ing charter  authorizing  city  to  issue  refunding  certificates,  to  be 
paid  out  of  funds  derived  from  general  taxation,  to  those  who  had 
paid  special  assessment  for  street  improvement;  City  of  Tyler  v. 
Jester,  97  Tex.  360,  78  S.  W.  1062,  holding  city  contract  betwoen  city 
and  plaintiff  for  furnishing  water  for  future  years  did  not  create  debt 
and  subsequent  issuance  of  notes  to  fund  its  indebtedness  to  plaintiff 
did  not  create  debt  requiring  levy  of  taxes  for  interest  and  sinking 
fund;  City  of  Houston  v.  Glover,  40  Tex.  Civ.  182,  89  S.  W.  427,  em- 
ployment by  city  of  architect  to  prepare  plans  for  public  building, 
where  services  were  intended  to  be  paid  out  of  current  revenues,  is  not 
creation  of  debt  requiring  levy  of  tax  for  interest  and  sinking  fund; 
City  of  Wichita  Falls  v.  Skeen,  18  Tex.  Civ.  634,  45  8.  W.  1038,  hold- 
ing current  expense  of  printing  delinquent  tax  lists,  being  ordinary 
expenditure,  it  is  not  necessary  to  make  provision  for  payment  of 
Buch  debt  when  created;  Fourth  Nat.  Bank  v.  City  of  Dallas  (Tex. 
Civ.),  73  8.  W.  844,  holding  contract  by  city  for  building  city  hall 
to  be  paid  in  cash,  with  city's  option  to  execute  interest  bearing 
obligations,  void  for  failure  to  provide  for  levy  of  tax  to  pay  same, 
as  this  constituted  debt;  Cleburne  v.  Cleburne  Water  Co.,  14  Tex. 
Civ.  232,  37  8.  W.  656,  holding  rental  of  hydrants  does  not  create  a 
debt;  Winston  v.  Ft.  Worth  (Tex.  Civ.),  47  S.  W.  746,  holding  con- 
stitution complied  with  if  obligation  not  actually  paid  out  of  fund; 
Berlin  Iron  Bridge  Co.  v.  San  Antonio  (Tex.  Civ.),  50  8.  W.  409, 
sustaining  contract  for  bridge  to  be  paid  for  by  bonds  already 
issued. 

Petition  for  Becovery  of  Money  Against  City  must  allege  facts 
showing  compliance  with  constitution  and  statutes  necesary  to  bind 
city  or  allege  facts  as  bring  claim  within  exception  of  current  ex- 
penses. 

Approved  in  City  of  Tyler  v.  Jester  (Tex.  Civ.),  74  8.  W.  365, 
recital  in  ordinance  authorizing  execution  of  notes  to  fund  city's 
indebtedness  that  they  are  issued  for  current  expenses  does  not 
render  indebtedness  prima  facie  valid,  but  burden  of  showing  same 
was  legally  incurred  is  on  plaintiff. 

Distinguished  in  City  of  Tyler  v.  Tyler  etc.  Assn.  (Tex.  Civ.),  82 
8.  W.  1068,  in  suit  to  collect  taxes  levied  to  pay  bond  issue,  where 
bonds  recited  they  were  issued  to  fund  valid  debts  against  city,  bur- 
den was  on  taxpayer  to  show  falsity  of  recital. 

89  Tez.  89-94,  33  S.  W.  534,  CBAWPOBD  V.  HOUSTON  ETC.  BY. 

Master  is  not  Liable  for  Injury  of  Servant  Beceived  while  engaged 
in  dangerous  occupation,  which  danger  was  known  to  servant. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Hynson,  101  Tex.  548,  109 
S.  W.  931,  holding  experienced  switchman  assumed  risk  of  injury 
received  while  walking  between  moving  cars,  coupler  which  he  at- 
tempted to  use  failing  to  work,  where  he  could  have  had  cars  stopped 
and  used  coupler  on  other  side;  Missouri  etc.  By.  v.  Milam,  20  Tex. 
Civ.  695,  50  8.  W.  421,  denying  recovery  where  servant  discovered 
defect;  Gulf  etc.  By.  v.  Gray,  25  Tex.  Civ.  102,  63  8.  W.  929,  deny- 
ing recovery  where  servant  contributorily  negligent.  * 
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DistiDguished  in  International  etc.  K.  R.  v.  Turner  (Tex.  Civ.), 
43  8.  W.  561,  holding  railway  liable  where  servant  killed  throagh 
hidden  defect  in  switch. 

Negligence  is  Usually  Question  of  Fact,  hot  When  Facts  have  been 
ascertained  and  definitely  settled,  it  becomes  question  of  law  whether 
such  facts  establish  negligence. 

Reaffirmed  in  Flores  v.  Atchison  H.  8.  F.  Ry.,  24  Tex.  Civ.  331,. 
66  8.  W.  711. 

Purchaser  of  Bailioad  from  Beceiver  is  not  Liable  for  Injury  to 
employee  after  sale,  but  while  receiver  was  in  possession,  in  absence 
of  showing  that  permanent  improvements  were  made  from  profits 
after  sale. 

Reaffirmed  in  Holman  ▼.  Galveston  etc.  Ry.,  14  Tex.  Civ.  503,  3T 
8.  W.  466. 

Distinguished  in  Houston  etc.  Ry.  v.  Bath,  17  Tex.  Civ.   707,  44 
8.   W.   600,  granting  recovery  where  receiver  acting  as  purchaser's- 
agent. 

89  Tex.  96-101,  31  8.  W.  291,  HOUSTON  ETO.  ▼.  SHIRLEY. 

Notice  of  Vendor's  Fraud  by  Vendee  may  be  Actual  or  construc- 
tive, based  upon  knowledge  of  circumstances  sufficient  to  put  rea- 
sonably prudent  person  on  inquiry. 

Approved  in  Felsher  v.  Halenza  (Tex.  Civ.),  68  8.  W.  838,  where 
plaintiff  purchased  vendor's  lien  note  given  in  simulated  sale  of 
homestead,  his  title  in  note  was  not  invalid  where  he  had  no  notice  of 
fraud,  pr  of  facts  sufficient  to  put  him  on  inquiry;  Duveneck  v. 
Kutzer,  17  Tex.  Civ.  583,  43  8.  W.  544,  holding  no  notice,  there  being 
nothing  to  suggest  fraud.     See  note,  32  L.  R.  A.  45. 

Distinguished  in  Gerfers  v.  Mecke,  28  Tex.  Civ.  273,  67  8.  W.  146,. 
in  action  for  conversion  of  father's  interest  in  personalty,  where 
defendants  pleaded  limitations,  statute  of  two  years  runs  from  time 
when  by  use  of  due  diligence  their  rights  in  property  should  have- 
been  discovered;  Wofford  v.  Farmer  (Tex.  Civ.),  40  8.  W.  740,  hold- 
ing party  attacking  sale  for  fraud  must  prove  notice  to  vendee. 

Where  Question  is  as  to  Whether  Deed  is  Fraudulmt,  court  must 
charge  as  to  legal  effect  of  such  deed,  subject  to  finding  on  issue  of 
fraud. 

Reaffirmed  in  Kilgore  v.  Baptist  etc.  Society,  89  Tex.  468,  35  8. 
W.  145.  Approved  in  Bradford  v.  Malone,  33  Tex.  Civ.  351,  77  8. 
W.  23,  question  as  to  whether  deed  was  absolute  conveyance  intended 
as  mortgage,  it  being  absolute  on  its  face,  should  be  submitted  to- 
jury  with  attending  facts  in  evidence,  and  instructions  given  on 
legal  effect  of  deed. 

89  Tex.  102-103,  33  S.  W.  852,  MtJENSTEB  ▼.  FIELDS. 

Owner  of  Goods  Wrongfully  Seized,  Who  Purchases  Them  again 
at  sheriff's  sale,  can  recover  only  amount  paid  with  interest  and 
damages  for  depreciation  in  value. 

Approved  in  Scott  Grocer  Co.  v.  Kelly,  14  Tex.  Civ.  141,  36  S.  W. 
141,  reaffirming  rule;  Gardner  v.  Bell,  14  Tex.  Civ.  359,  38  8.  W. 
240,  241,  denying  recovery  for  conversion  where  goods  not  separated 
and  on  replevin  by  debtor  restored  to  owner;  Brown  v.  Leath,  17  Tex. 
Civ.  265,  42  8.  W.  655,  holding  error  to  award  more  than  amount 
paid  with  interest  and  damages;  Thomas  v.  Judy  (Tex.  Civ.),  44 
8.   W.   891,   denying   damages  for   depreciation   when   goods   left   in 
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plaintiff's  charge;  Scott  v.  Childers,  24  Tex.  Civ.  352,  60  S.  W.  777, 
admitting  fact  that  plaintiff  paid  less  than  value  in  mitigation  of 
damages;  Blewett  v.  Miller,  131  Oal.  151,  63  Pac.  158,  where  exempt 
property  sold  with  other,  apportioning  amount  paid  to  determine 
damage. 

89  Tex.  104-106,  33  S.  W.  862,  ESEISLE  V.  CAMPBELL. 

Fnnds  in  Hands  of  BecelTer  or  Other  Court  Officer,  and  subject 
to  court's  control  are  not  subject  to  garnishment. 

Approved  in  Waples-Platter  Grocer  Co.  v.  Texas  etc.  Ry.  Co.,  95 
Tex.  488,  489,  68  S.  W.  266,  59  L.  B.  A.  353,  holding  claim  for  injury 
to  cattle  in  shipment  is  not  subject  of  garnishment,  and  does  not 
become  such  until  final  judgment  determining  amount  of  damages. 
See  note,  71  Am.  St.  Bep.  372. 

Gamiflliment  Against  Beceiver  is  not  Snit  Against  Him  within 
meaning  of  article  1483,  Revised  Statutes;  it  is  ancillary  to  original 
suit  against  original  debtor. 

Approved  in  Simmang  v.  Pennsylvania  Fire  Ins.  Co.,  102  Tex.  41, 
I  112  S.  W.  1045,  supreme  court  has  jurisdiction  of  writ  Of  error  in 

garnishment  proceedings,  although  amount  in  controversy  was  within 
jurisdiction  of  county  court;  Townsend  v.  Fleming  (Tex.  Civ.),  64 
S.  W.  1006,  requiring  garnishment  to  issue  from  court  rendering 
judgment. 

89  Tez.  107-117,  69  Am.  St.  Bep.  28,  83  S.  W.  857,  31  L.  B.  A.  276, 
BCEXICAN  ETC.  BY.  v.  JACKSON. 

Action  for  Personal  Injuries,  Being  Transitory,  may  be  maintained 
wherever  defendant  is  found. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Kellerman,  39  Tex.  Civ.  278, 
87  S.  W.  403,  holding  plaintiff  has  right  to  maintain  action  in  this 
state  for  injuries  received  iu  Kansas  through  negligence  of  railroad's 
employees  operating  between  Kansas  and  Texas;  Lyons  v.  Texas 
etc.  Ry.  Co.  (Tex.  Civ.),  36  S.  W.  1008,  holding  courts  are  governed 
by  laws  of  their  own  states  in  questions  of  practice.  See  notes,  77 
Am.  St.  Rep.  87;  56  L.  R.  A.  211,  215,  468;  49  L.  R.  A.  140;  36  L. 
B.  A.  134. 

Texas  Courts  will  not  Undertake  to  Adjudicate  Bights  originating 
in  another  jurisdiction,  under  statutes  materially  different  from  those 
of  Texas. 

Approved  in  Mexican  Cent.  Ry.  v.  Olmetead  (Tex.  Civ.),  60  S.  W. 
267,  Southern  Pac.  Co.  v.  Graham,  12  Tex.  Civ.  571,  34  S.  W.  137, 
both  assuming  jurisdiction  where  laws  not  proved  to  differ  from 
Texas  laws;  Thomas  v.  Western  Union  Tel.  Co.,  25  Tex.  Civ.  400, 
61  S.  W.  503,  denying  damages  for  mental  injury  in  Arkansas  which 
refuses  such  recovery;  Ross  v.  Kansas  City  S.  R.  Co.,  34  Tex.  Civ. 
588,  79  S.  W.  627,  affirming  judgment  for  defendant,  where  evidence 
showed  citizen  of  Louisiana  brought  suit  in  Texas  against  defendant, 
operating  between  Louisiana  and  Texas,  for  injuries  received  in 
Louisiana,  as  suit  is  brought  after  time  prescribed  by  Louisiana 
statute  for  such  actions;  Jones  v.  Mexican  Cent.  Ry.  Co.  (Tex.  Civ.), 
68  S.  W.  189,  courts  of  Texas  will  not  take  jurisdiction  of  action  for 
injury  to  plaintiff  by  railroad  where  evidence  showed  plaintiff  was 
injured  in  Mexico  through  defendant's  negligence  and  that  laws  of 
Mexico  relative  to  negligence  differ  from  Texas  laws,  and  defendant 
company  still  operates  in  Mexico;  Slater  v.  Mexican  etc.  R.  Co.,  194 
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U.  S.  127,  129,  24  Sup.  Ct.  Rep.  581,  48  L.  903,  904,  circuit  court  of 
United  States  has  no  jurisdiction  in  action  against  Colorado  corpora- 
tion for  damages  resulting  from  death  caused  by  negligence  of  de- 
fendant in  MezicO;  right  of  recovery  given  in  Mexico  being  dissimilar 
to  that  of  Texas,  where  action  was  brought.  See  notes,  91  Am.  St. 
Bep.  728;  85  Am.  St.  Bep.  926;  70  L.  B.  A.  553;  56  L.  B.  A.  315; 
46  L.  B.  A.  814. 
♦  Limited  in  Mexican  etc.  By.  Co.  v.  Mitten,  13  Tex.  Civ.  656,  658, 
36  S.  W.  283,  284,  upholding  jurisdiction  of  Texas  over  action  for 
damages  for  injury  inflicted  in  Mexico,  where  wrong  is  one  for  which 
common  law  gave  remedy,  it  being  presumed  common  law  prevails 
in  Mexico. 

Distinguished  in  Southern  Pac.  Co.  y.  Dusablon,  48  Tex.  Civ.  206, 
106  S.  W.  767,  courts  of  Texas  have  no  jurisdiction,  where  at  time 
person  received  injuries  he  was  in  and  resident  of  New  Mexico,  and 
brought  suit  in  Texas,  New  Mexico  statute  requiring  such  action  to 
be  maintained  in  their  courts  alone;  Houston  etc.  By.  Co.  v.  Gran- 
berry,  16  Tex.  Civ.  395,  40  S.  W.  1064,  upholding  jurisdiction  of  Texas 
court  in  action  for  damages  for  mental  anguish  in  nondelivery  of 
telegram  against  Louisiana  corporation,  where  Louisiana  law  did 
not  forbid  such  recovery  and  said  corporation  is  associated  with 
Texas  corporation. 

Denied  in  Morrisette  v.  Canadian  Pac.  By.  Co.,  76  Vt.  272,  56  Atl. 
1103,  in  action  for  injuries  received  in  Canada  brought  in  Vermont 
against  Canadian  corporation,  laws  of  Canada  were  enforced,  although 
dissimilar  to  those  of  Vermont;  dissenting  opinion  in  Slater  v.  Mexi- 
can etc.  B.  Co.,  194  U.  S.  134,  24  Sup.  Ct.  Bep.  581,  48  L.  906,  ma- 
jority holding  common-law  action  cannot  be  maintained  in  circuit 
court  of  United  States  for  wrongful  killing  in  Mexico,  where  law 
governing  right  of  recovery  is  so  dissimilar  to  that  of  Texas,  where 
action  is  brought,  as  to  be  incapable  of  enforcement. 

Comity  Forbids  That  Texas  Courts  Assnine  Determination  of  rights 
and  liabilities  of  railroad  constituting  great  national  highway  of 
Mexico. 

See  notes,  59  Am.  St.  Bep.  871;  56  L.  B.  A.  205,  206,  208;  38  L. 
B.  A.  387. 

Distinguished  in  Smith  v.  Empire  State-Idaho  Mining  etc.  Co.,  127 
Fed.  464,  upholding  jurisdiction  over  action  for  wrongful  death  caused 
by  negligence  of  defendant,  in  Idaho,  as  defendant  had  its  principal 
office  in  Washington,  where  action  was  brought,  and  its  secretary 
was  duly  served;  Sorkin  v.  Houston  etc.  By.  (Tex.  Civ.),  53  S.  W. 
610,  allowing  recovery  against  Texas  railway  for  injuries  in  another 
state. 

Torts  Oommitted  in  Another  Jurisdiction  cannot  be  Prosecuted  in 
Texas,  where  neither  property  nor  person  of  defendant  have  been 
removed. 

Approved  in  Cooper  v.  Gulf  etc.  By.  Co.,  41  Tex.  Civ.  606,  93  S. 
W.  206,  grant  of  letters  of  administration  for  prosecuting  suit  against 
defendant  for  injuries  to  and  causing  death  of  decedent  in  Indian 
territory,  where  he  lived  and  had  all  his  property,  is  void. 

Law  of  Place  Where  Wrong  Occurred  determines  rights  of  par- 
ties. 

Approved  in  McMillan  v.  Spider  Lake  etc.  Co.,  115  Wis.  340,  95 
Am.  St.  Rep.  947,  91  N.  W.  982,  60  L.  B.  A.  589,  holding  laws  of 
Wisconsin  in   action  to   recover  damages  for   death   of   defendant's 
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employee  gave  no  right  of  recovery  for  loss  sustained  by  mother  of 
deceased  living  in  Canada.    See  note,  89  Am.  St.  Rep.  351. 

Distinguished  in  Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127 
Iowa,  164,  98  N.  W.  923,  in  action  brought  in  Iowa  for  damages  al- 
leged, caused  by  levy  of  writ  of  attachment  on  plaintiff's  property 
in  Dlinois,  recovery  of  damages  ie  governed  by  law  of  Iowa. 

MiaceUaneouB. — Cited  in  Mexican  etc.  Ry.  Co.  t.  Eckman,  102  Fed. 
275. 

89  Tex.  124-131,  83  &  W.  963,  MEB0HANT8'  NAT.  BAKE  ▼.  Mc- 
ANULTY. 

Release  by  Holder  of  PromlBsory  Note  of  One  of  several  co-obligors 
does  not  of  itself  operate  to  discharge  other  makers. 

Approved  in  Pecos  etc.  Ry.  Co.  v.  Lovelady,  39  Tex.  Civ.  242,  87  S. 
W.  712,  applying  rule  in  action  against  several  railroads,  where  claim 
for  injury  to  cattle  before  shipment  was  made  against  defendant, 
other  companies  having  been  released. 

Bight  of  Oo-obligor  to  Cknitributlon  Extends  Only  to  excess  paid 
over  his  proportional  part,  and  extends  to  all  obligors  equally. 

Approved  in  Webb  v.  Gregory,  49  Tex.  Civ.  284, 108  S.  W.  479,  where 
judgment  is  obtained  against  partnership,  judgment  creditor  can  levy 
on  separate  property  of  partner,  and  partner  has  right  to  contribution 
from  other  members;  Watkin  Musie  Co.  v.  Basham,  48  Tex.  Civ.  508, 
106  S.  W.  736,  applying  rule  where  defendant  and  S.  were  co-obligors 
on  notes,  and  plaintiff,  holder,  released  S.  from  liability  by  agreeing 
not  to  sue  her,  but  sued  defendant.    See  note,  98  Am.  St.  Rep.  45. 

89  Tex.  131-137,  33  8.  W.  849,  McLABEN  v.  JONEa 

One  Hearing  of  Another's  Declarations,  not  Made  or  Intended  to  be 
communicated  to  him,  cannot  set  up  such  decla;rations  as  estoppel 
against  latter. 

Approved  in  Waxahachie  Nat.  Bank  v.  Bielharz,  94  Tex.  496,  62  S. 
W.  744,  2  Tex.  Ct.  Rep.  446,  refusing  to  recognize  estoppel  where 
representations  not  relied  on. 

Married  Woman  cannot  be  Estopped  in  Matters  relating  to  her  real 
property,  unless  she  has  been  gjiilty  of  positive  fraud. 

Approved  in  Moore  v.  Blagge  (Tex.  Civ.),  34  S.  W.  319,  Daniel 
V.  Mason,  90  Tex.  244,  59  Am.  St.  Rep.  817,  37  S.  W.  162,  Grand- 
jean  V.  San  Antonio  (Tex.  Civ.),  38  S.  W.  841,  Black  v.  Garner 
(Tex.  Civ.),  63  8.  W.  921,  all  holding  no  estoppel  where  wife  acted 
without  fraud;  San  Antonio  etc.  Assn.  v.  Stewart,  27  Tex.  Civ.  303,  65 
8.  W.  667,  holding  no  extension  of  lien  on  homestead  as  to  wife  by 
estoppel  of  husband;  Cauble  v.  Worsham,  96  Tex.  93,  97  Am.  St.  Rep. 
871,  70  S.  W.  739,  holding  married  woman  who  obtained  interest  in 
land  by  parol  gift  and  subsequently  consented  to  conveyance  by  deed 
from  donor  to  purchaser  from  her  for  consideration,  not  estopped 
thereby  from  claiming  title;  Matador  Land  etc.  Co.  v.  Cooper,  39  Tex. 
Civ.  106,  87  S.  W.  238,  failure  of  wife  to  give  notice  of  right  to  land, 
legal  title  being  in  husband,  to  officers  of  state,  who  accepted  husband 
as  surety  on  official  bond,  does  not  estop  her  from  claiming  land 
against  purchaser  from  state;  Williamson  v.  Gore  (Tex.  Civ.),  73  S. 
W.  567,  in  action  to  try  title  to  land,  plaintiff  not  estopped  from  as- 
serting her  title,  where  she  purchased  under  sheriff's  sale,  as  against 
defendants  claiming  under  subsequent  deed  from  execution  debtor, 
though  plaintiff  made  no  actual  claim  to  land;  Texas  etc.  Co.  v.  Cooper 
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(Tex.  Civ.),  67  S.  W.  175,  plaintiff  not  estopped  from  maintaining  her 
homestead  right,  where  her  husband  failed  to  record  first  deed  and 
through  fraud  had  second  deed  issued  providing  grantors  to  retain 
vendor's  lien  to  secure  notes. 

Bona  Fide  Purcliaser  Under  Void  Deed  is  Entitled  to  Valae  of  his 

improvements. 

Approved  in  Wood  v.  Cahill,  21  Tex.  Civ.  40,  50  S.  W.  1072,  ad- 
mitting plea  of  improvements  filed  after  judgment  establishing  plain- 
tiff's title  affirmed. 

89  Tex.  138-146,  33  &  W,  853,  BaSSOUBI  ETC.  BY.  ▼.  McFADDEN. 
Court  of  Equity  Controlling  Railroad  Holds  Operating  Expenses  to 

be  first  charge  on  its  earnings  for  payments  of  which  property  is 
subject  to  lien. 

Approved  in  Bartlett  v.  Cicero  Light  etc.  Co.,  177  111.  74,  69  Am. 
St.  Bep.  208,  52  N.  E.  341,  42  L.  B.  A.  715,  holding  damages  for  tort 
part  of  operating  expenses;  Cross  v.  Evans,  86  Fed.  6,  dissenting  opin- 
ion, majority  holding  damages  for  tort  part  of  operating  expenses. 

Beceiyer  is  Agent  of  Court  and  not  of  Ownm  of  Property,  and  latter 
is  not  responsible  for  receiver's  acts. 

Beaffirmed  in  Missouri  etc.  By.  v.  Wood  (Tex.  Civ.),  52  8.  W.  94. 
Approved  in  St.  Louis  etc.  By.  Co.  v.  Bricker,  65  Kan.  326,  69  Pae.  330. 
where  property  of  railway  is  in  possessicn  of  receivers,  operating  road, 
corporation  is  not  liable  for  injuries  sustained  by  employee  of  re- 
ceivers. 

Court  Appointing  Beceiver  to  Take  Charge  of  Bailroad  may  charge 
liabilities  incurred  by  him  on  property,  and  upon  its  sale  order  pay- 
ment from  proceeds. 

Approved  in  Kampmann  v.  Sullivan,  26  Tex.  Civ.  313,  63  8.  W.  176, 
holding  certificates  authorized  as  first  liens  valid  as  such. 

Notice  to  Agent  is  Notice  to  Principal,  and  Where  Agent  should 
have  known  facts,  principal  cannot  avail  himself  of  agent's  want  of 
knowledge. 

Approved  in  National  Fraternity  v.  Karnes,  24  Tex.  Civ.  613,  60 
S.  W.  579,  1  Tex.  Ct.  Bep.  500,  holding  knowledge  not  gained  in  prin- 
cipal's business  cannot  bind  principal.     See  note,  38  L.  B.  A.  366. 

Carrier's  Act  in  Leaving  Cotton  on  Platform  Exposed  to  Danger 

of  fire  from  passing  engines  is  negligence,  which  is  proximate  cause 
of  loss  by  fire,  and  he  is  not  exempt  from  loss  under  fire  clause  in  bill. 
Approved  in  International  etc.  B.  B.  v.  Bergman  (Tex.  Civ.),  64  S. 
W.  1000,  protecting  carrier  where  it  delays  goods  and  they  are  de- 
stroyed in  unprecedented  storm;  Bibb  Broom  Corn  Co.  v.  Atchison 
etc.  By.  Co;,  94  Minn.  274,  110  Am.  St.  Bep.  361,  102  N.  W.  711,  69 
L.  B.  A.  509,  failure  to  promptly  forward  goods,  which  are  sub- 
sequently damaged  by  fiood,  but  would  not  have  been  damaged  but  for 
the  delay,  renders  carrier  liable,  as  delay  is  proximate  cause  of  dam- 
age; Hutchinson  v.  United  States  Express  Co.,  63  W.  Va.  137,  59  S.  E. 
953,  holding  defendant  not  liable  as  carrier,  in  action  to  recover  value 
of  package  stolen,  where  it  appeared  defendant  kept  package  in  its  of- 
fice for  three  days  and  although  no  notice  of  its  arrival  had  been 
mailed,  yet  defendant,  not  having  called  for  his  mail,  would  not  have 
received  it. 
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S9  Tex.  147-155,  33  8.  W.  862,  VAN  WINKLE  OIN  ETC.   CO.  V. 
CITIZENS'  BANE. 

Taking  of  Deposition  from  Bank  Officers  as  to  Notice  of  Failnre  of 
eonsideration  of  obligation  held  by  bank  is  sufEcient  to  piit  them  on 
inquiry  as  to  that  fact. 

Distinguished  in  Harris  v.  First  Nat.  Bank  (Tex.  Civ.),  45  S.  W.  313, 
where  there  was  no  failure  of  consideration. 

Wkere  Indorser's  Liability  is  Fixed  by  Nonpajrment  and  Protest^ 
bank  holding  paper  may  apply  to  such  paper  any  moneys  belonging  to 
indorser  coming  into  its  hands. 

Approved  in  Templeman  v.  Hutchings,  24  Tex.  Civ.  3,  57  S.  W. 
869,  giving  bank  indorsee  setoff  of  notes  deposited  against  creditor 
allowed;  Owen  v.  American  Nat.  Bank,  36  Tex.  Civ.  492,  81  S.  W.  989, 
where  plaintiff  insolvent  and  indebted  to  defendant  on  note,  defendant 
had  right  to  apply  plaintiff's  money  on  deposit  on  note,  before  matur- 
ity, and  is  not  liable  for  protesting  check  drawn  against  such  deposit; 
State  Bank  v.  Blakey,  35  Tex.  Civ.  90,  91,  79  S.  W.  333,  affirming  judg- 
ment for  defendants,  makers  of  note  given  to  wagon  company  without 
consideration  and  indorsed  to  plaintiff,  where  plaintiff  had  no  right  of 
action  against  defendants,  having  funds  of  indorsees  sufficient  to  cover 
note. 

«9  Tex.  15&>162,  34  S.  W.  106,  DE  POY8TEB  v.  BAKEB. 

Mandamus  will  not  Issue  Against  Public  Officers,  unless  to  compel 
performance  of  act  clearly  enjoined  by  law,  and  involving  no  discre- 
tion. 

Approved  in  City  of  Austin  v.  Cahill,  99  Tex.  188,  88  S.  W.  547, 
where  city  authorized  to  levy  taxes  to  pay  refunded  bonds,  it  cannot 
be  mandamused  to  pay  unrefunded  bonds;  Clark  v.  Terrell,  98  Tex.  15, 
81  S.  W.  4,  applying  rule  in  mandamus  to  compel  commissioner  of  land 
office  to  accept  application  to  purchase  land,  where  pleadings  raise 
question  of  fact  as  to  invalidity  of  previous  sale;  Mitchell  Co.  v. 
City  Nat.  Bank,  91  Tex.  380,  43  S.  W.  888,  sustaining  bonds  where 
commissioners  can  be  compelled  to  levy  tax;  White  v.  Meyers  (Tex. 
Civ.),  47  S.  W.  477,  refusing  mandamus  to  compel  justice  of  peace 
to  make  out  transcript;  Anderson  v.  Began,  93  Tex.  186,  54  S.  W.  242, 
refusing  to  compel  officer  to  allow  examination  of  papers  where  dis- 
cretion involved.    See  note,  58  L.  B.  A.  868. 

Supreme  Court  can  Issae  Mandamus  Only  Where  Facts  are  undis- 
puted and  right  clear  and  unquestioned. 

Approved  in  Thomson  v.  Baker,  90  Tex.  166,  38  S.  W.  22,  holding 
act  providing  when  court  may  issue  mandamus  sufficiently  specifies 
cases;  Bank  of  Nocona  v.  March  (Tex.  Civ.),  51  S.  W.  267,  denying 
writ  to  compel  payments  by  treasurer  where  existence  of  fund  set 
aside  not  proved;  Watkins  v.  Huff  (Tex.  Civ.),  63  S.  W.  924,  refusing 
to  compel  officer's  approval  of  contract  where  sufficient  funds  not 
proved.     See  note,  58  L.  B.  A.  859. 

Miscellaneous. — Cited  in  Munson  v.  Terrell,  101  Tex.  220,  105  S.  W. 
1115,  denying  mandamus  to  compel  land  commissioner  to  issue  patent, 
where  petition  for  mandamus  was  not  filed  until  fifteen  years  after  re- 
lator's rights  accrued  and  not  until  five  years  after  longest  period  al- 
lowed by  limitations  for  suits. 


89  Tex.  162-174      NOTES  ON  TEXAS  BEPOETS.  670 

89  Tex.  162-168,  34  &  W.  93,  BA8SETT  v.  MIIJ.a 

Article  3164,  Bevised  Statutes^  Sayles'  Edition,  regarding  liens  for 
materials,  includes  every  materialman  furnishing  materials  for  con- 
struction. 

Approved  in  Childress  ▼.  Smith  (Tex.  Civ.),  37  S.  W.  1082,  denying 
materialman's  claim  not  asserted  in  pleading;  Texas  etc.  Supply  Co. 
V.  National  Loan  etc.  Co.,  22  Tex.  Civ.  353,  54  S.  W.  1061,  Delanney 
V.  Butler  (Tex.  Civ.),  55  S.  W.  753,  both  holding  where  rights  of  third 
parties  have  not  intervened  owner  is  liable  for  materials,  though  stat- 
ute not  fully  complied  with. 

Miscellaneous. — Berry  v.  McAdams  (Tex.  Civ.),  50  S.  W.  955,  cited 
in  answer  to  assignments  of  error  which  do  not  appear  in  the  decision. 

Appeal  may  be  Taken  Where  Judgment  Is  Made  final  by  entry  of 
order  nunc  pro  tunc. 

Approved  in  Palmo  v.  Slayden,  100  Tex.  16,  92  S.  W.  798,  where 
verdict  was  returned,  but  judgment  was  not  entered  until  subsequent 
term,  appellant  had  right  to  prepare  and  have  settled  statement  of 
facts  at  such  term;  June  &  Co.  v.  Doke,  35  Tex.  Civ.  245,  80  S.  W. 
405,  failure  to  record  building  contract  giving  express  lien  does  not 
invalidate  it  as  to  parties  themselves  or  those  dealing  with  them  with 
notice;  Henry  v.  Boulter,  26  Tex.  Civ.  388,  63  S.  W.  1056,  time  of  tak- 
ing writ  of  error  dates  from  entry  of  judgment  nunc  pro  tunc. 

89  Tex.  168-174,  34  B.  W.  95,  McCBAY  v.  GAItVESTOK  ETC.  BY. 

Servant  Suing  Maater  for  Injuries  Caused  by  Latter*8  Negligence 
has  burden  of  proving  negligence;  circumstances  attending  injury  may 
be  sufficient,  but  mere  fact  of  injury  is  not. 

Approved  in  Galveston  etc.  By.  Co.  v.  Harris,  48  Tex.  Civ.  438,  107 
S.  W.  110,  where  brakeman  proved  he  was  setting  brake  when  chain 
broke,  causing  him  to  fall,  he  established  prima  facie  case;  Galveston 
etc.  By.  Co.  v.  Cherry,  44  Tex.  Civ.  349,  98  8.  W.  900,  where  plaintiff, 
engineer,  testifies  that  step  on  engine  gave  way,  explaining  its  mechan- 
ism, showing  how  it  could  not  have  fallen  except  by  working  loose 
from  nut,  which  condition  could  have  been  remedied  by  inspection,  he 
made  out  prima  facie  case;  Talley  v.  Beever,  33  Tex.  Civ.  677,  78  S. 
W.  24,  where  injuries  sustained  by  explosion  of  gasoline  pear-burner, 
sold  by  defendant  manufacturers,  explosion  itself  does  not  raise  pre- 
sumption of  negligence;  Missouri  etc.  By.  Co.  v.  Hawk,  30  Tex.  Civ.  145, 
146,  69  S.  W.  1039,  upholding  charge  upon  theory  of  negligence  in 
equipment  and  operation  of  train,  where  evidence  showed  plaintiff  sus- 
tained injury  by  sudden  stopping  of  engine,  causing  link  in  coupling 
to  part,  although  there  was  no  explanation  of  cause  of  accident;  Shoe- 
maker V.  Texas  etc.  By.  Co.,  29  Tex.  Civ.  581,  69  S.  W.  991,  court  erred 
in  directing  verdict  for  defendant,  where  evidence  showed  boys  were 
killed  by  train  while  walking  along  track,  at  point  used  by  public; 
Gulf  etc.  By.  Co.  v.  Haden,  29  Tex.  Civ.  283,  68  S.  W.  532,  in  action 
for  negligent  death,  where  evidence  showed  deceased  operated  l^the, 
and  that  starting  of  machinery  by  which  injury  was  caused  could  have 
been  caused  only  by  act  of  some  one,  or  defects  in  machinery,  and  no 
one  started  it,  finding  moving  was  caused  by  some  defect  is  warranted, 
although  particular  defect  unknown;  Dallas  Consol.  Electric  St.  By.  Co. 
V.  Broadhurst,  28  Tex.  Civ.  634,  68  S.  W.  317,  denying  recovery  where 
plaintiff  in  boarding  defendant's  electric  car  was  injured  by  electric 
shock  received  through  handholds;  International  etc.  By.  Co.  v.  John- 
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son,  23  Tex.  Civ.  186,  59  S.  W.  787,  action  for  negligent  death,  proof 
that  death  due  to  derailment  caused  by  open  switch  justified  finding 
of  negligence;  Fitzgerald  v.  Southern  R.  R.  Co.,  141  N.  C.  540,  54  S.  E. 
395,  applying  doctrine  of  res  ipsa  loquitur,  where  plaintiff,  as  hostler 
of  railroad,  was  injured  by  helper  undertaking  to  throw  one  hundred 
pound  lump  of  coal,  which  fell  on  him;  Laforrest  v.  O'Driscoll,  26 
R.  I.  552,  59  Atl.  925,  doctrine  of  res  ipsa  loquitur  does  not  apply  where 
evidence  merely  showed  deceased  was  killed  by  lumber  falling  on  him, 
while  defendant  was  unloading  car;  Broadway  v.  San  Antonio  Gas  ' 
Co.,  24  Tex.  Civ.  604,  '60  S.  W.  270,  holding  circumstances  alone  not 
sufficient  to  prove  negligence;  Missouri  etc.  Ry.  v.  Crowder  (Tex.  Civ.), 
55  S.  W.  381,  St.  Louis  etc.  Ry.  v.  Shifflet  (Tex.  Civ.),  56  S.  W.  699, 
Gulf  etc.  Ry.  v.  Wood  (Tex.  Civ.),  63  S.  W.  165,  holding  circumstances 
proved  negligence.  See  notes,  113  Am.  St.  Rep.  1007;  6  L.  R.  A.  340, 
361. 

Distinguished  in  Parks  v.  St.  Louis  etc.  Ry.  Co.,  29  Tex.  Civ.  554,  69 
S.  W.  126,  upholding  verdict  for  defendant  in  action  for  injuries  sus- 
tained by  uncoupling  of  cars  in  absence  of  evidence  showing  defective 
track  where  accident  occurred  or  that  uncoupling  was  unusual;  Klebe 
V.  Parker  Distilling  Co.,  207  Mo.  493,  105  S.  W.  1061,  upholding  non- 
suit where  evidence  showed  plaintiff  injured  by  breaking  of  elevator 
rope,  that  he  had  opportunity  to  know  defect,  and  had  offered  no  evi- 
dence as  to  cause  of  break;  Texas  etc.  Ry.  Co.  v.  Reagan,  118  Fed.  818, 
in  action  for  death  of  fireman  occurring  in  collision,  where  defendant 
charged  deceased  was  guilty  of  contributory  negligence  in  failing  to 
give  engineer  signal,  burden  of  proving  such  negligence  was  on  de- 
fendant. 

If  a  Oar  is  not  in  Seasonably  Safe  Condition  to  be  Handled  during 
transportation  because  improperly  loaded  with  steel  rails,  railway  is 
liable  for  damages  resulting  therefrom. 

Approved  in  Texas  etc.  Ry.  v.  Lyons  (Tex.  Civ.),  34  S.  W.  364,  hold- 
ing question  whether  servant  assumed  risk  is  for  jury;  Missouri  etc. 
Ry.  Co.  V.  Lynch,  40  Tex.  Civ.  545,  90  S.  W.  513,  upholding  recovery  • 
for  plaintiff  in  suit  for  injuries,  where  it  appears  fireman  was  injured 
by  defective  engine,  and  although  defect  could  have  been  discovered 
by  inspection,  duty  of  inspection  was  not  on  plaintiff.  See  notes,  13 
L.  R.  A.  (n.  8.)  385;  41  L.  R.  A.  38. 

Distinguished  in  Broadway  v.  San  Antonio  Gas  Co.,  24  Tex.  Civ.  606, 
60  S.  W.  272,  holding  negligence  not  inferable  from  mere  fact  that 
grate  bar  was  blown  by  explosion  from  locomotive  furnace. 

Where  Evidence  is  Oonflicting,  Question  of  Negligence  is  for  jury, 
and  it  is  error  for  court  to  direct  verdict. 

Approved  in  Gaunce  v.  Gulf  etc.  Ry.,  20  Tex.  Civ.  37,  48  S.  W. 
526,  reaffirming  rule;  Hutchens  v.  St.  Louis  etc.  Ry.  Co.,  40  Tex.  Civ. 
248,  89  S.  W.  25,  where  body  was  found  near  track,  court  erred  in 
directing  verdict  for  defendant,  since  if  deceased  was  licensee  and  not 
trespasser  on  railroad's  right  of  way,  he  is  not  guilty  of  contributoiy 
negligence;  Jones  v.  Shaw,  16  Tex.  Civ.  297,  41  S.  W.  694,  sustaining 
jury  in  determining  that  facts  proved  defect  in  car;  Bowman  v.  Texas 
Brewing  Co.,  17  Tex.  Civ.  448,  43  S.  W.  809,  holding  question  of  neg- 
ligence  in  giving  servant  unsafe  horses  for  jury;  Shifflet  v.  St.  Louis 
etc.  Ry.,  18  Tex.  Civ.  58,  44  8.  W.  919,  holding  question  for  jury, 
though  evidence  strongly  favored  one  view. 
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Expert  Testimony  is  Admissible  to  Prove  That,  bad  Bails  been 
properly  loaded  on  flat-cars,  accident  causing  injury  could  not  have 
occurred. 

Approved  in  Jones  v.  Shaw,  16  Tex.  Civ.  294,  41  S.  W.  692,  sustain- 
ing admission  of  car  builder's  testimony  that  empty  car  on  good  truck 
would  not  have  jumped  track. 

Brakeman  on  One  Boad  Having  Ko  Knowledge  of  Duties  of  brake- 
man  on  another  cannot  testify  as  to  duties  of  latter  in  loading  cars, 
in  absence  of  proof  that  duties  were  common  on  all  roads. 

Approved  in  Missouri  etc.  By.  v.  Fox,  60  Neb.  551,  83  N.  W.  751,  al- 
lowing experienced  brakeman  to  testfy  to  duties  of  brakeman  in  in- 
specting couplings  while  coupling. 

Evidence  of  Duties  Imposed  upon  Employees  of  Bailroads  is  admis- 
sible where  it  is  shown  witness  is  familiar  with  duties  of  particular 
employee  in  question. 

Approved  in  International  etc.  By.  Co.  v.  Johnson,  23  Tex.  Civ.  187, 
55  S.  W.  788,  failure  of  defendant  to  introduce  evidence  of  general 
custom  of  other  railroads  in  reference  to  timely  inspections,  may  be 
considered  in  determining  whether  it  discharged  its  duty. 

89  Tex.  174-196,  29  8.  W.  1065,  34  8.  W.  715,  37  I^  B.  A.  337,  TITTLE 
V.  VANIJIEB. 

Assignment  for  Benefit  of  Creditors  Conveys  to  Assignee  assignor's 
entire  estate. 

Approved  in  Thaxton  v.  Smith,  99  Tex.  596,  40  S.  W.  16,  holding 
assignees  title  not  affected  by  assignor's  death;  Lynch  v.  Payne  (Tex. 
Oiv.),  49  S.  W.  406,  holding  trust  deed  vests  title,  although  only  part 
of  creditors  accept. 

Where  Purported  Assignment  cannot  be  Construed  as  passing  as- 
signor's title  to  assignee,  it  must  be  construed  as  mortgage. 

Approved  in  H.  T.  Simon-Gregory  Dry  Goods  Co.  v.  Dean  (Tex. 
Civ.),  35  S.  W.  308,  F.  D.  Stewart  Confectionery  Co.  v.  Ullmann  (Tex. 
Civ.),  35  S,  W.  1073,  Adoue  v.  Collins  (Tex.  Civ.),  36  S.  W.  307, 
Rindskoff  v.  Vanleer,  14  Tex.  Civ.  95,  36  S.  W.  918,  and  Seward  Con- 
fectionery Co.  V.  Ullman,  89  Tex.  506,  35  S.  W.  470,  all  holding  in- 
strument charging  with  preference  lien  not  assignment;  Willis  v.  Hol- 
land, 13  Tex.  Civ.  693,  36  S.  W.  331,  holding  instrument  conveying  to 
trustee  stock  of  goods  and  book  accounts  to  be  sold,  proceeds  to  be 
applied  to  payment  of  creditors,  surplus,  if  any,  to  be  returned  to 
debtor,  is  mortgage. 

In  Order  to  Show  That  Assignment  for  Creditors  had  become  ef- 
fective before  attachment,  it  must  be  alleged  and  proved  that  some 
of  creditors  accepted  benefits. 

Approved  in  White  v.  Sterzing,  11  Tex.  Civ.  555,  32  S.  W.  909,  in 
action  by  trustee  for  conversion  of  property  held  in  trust  by  him  as 
security  for  creditors,  creditors  who  refuse  to  accept  under  its  terms 
cannot  justify  their  taking  property  to  extent  of  their  interest  in- 
tended by  grantor  to  be  vested  in  trustee  for  them. 

Distinguished  in  Bailey  v.  Deware,  91  Tex.  92,  40  S.  W.  966,  holding 
case  at  bar  not  conflicting  with  principal  case,  so  as  to  give  court 
jurisdiction. 

Assignee  for  Benefit  of  Creditors,  Some  of  Whom  Accepted  benefits 
before  levy^  may  sue  attaching  creditor  without  joining  all  benefi- 
ciaries. 
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Approved  in  Bock  Island  Plow  Co.  v.  Hill  (Tex.  Civ.),  32  S.  W. 
243,  holding  assignee  may  sue;  Sullivan  v.  Thurmond  (Tex.  Civ.),  45 
S.  W.  394,  holding  that  neither  heirs  nor  assignees  of  beneficiaries  are 
necessary  parties. 

Where  Instrument  Shows  Only  Intent  to  Chaxge  Property  with 
preference  lien,  it  must  be  construed  as  mortgage,  or  deed  of  trust; 
aliter  where,  in  addition,  there  appears  intent  to  devest  all  grantor's 
title. 

Approved  in  Voorheis  v.  Waller  (Tex.  Civ.),  35  S.  W.  808,  hold- 
ing instrument  mortgage,  facts  not  appearing;  Thaxton  v.  Smith,  90 
Tex.  594,  40  S.  W.  15,  holding  instrument  assignment,  full  title  having 
passed;  Prouty  v.  Musquiz  (Tex.  Civ.),  59  S.  W.  569,  holding  instru- 
ment mortgage  where  condition  that  creditors  accept  not  complied 
with.    See  note,  37  L.  B.  A.  483. 

Where  There  is  Doubt  as  to  Intent  of  Instrument,  courts  give  weight 
to  construction  given  by  parties,  both  as  shown  on  its  face  and  sub- 
sequent acts. 

Approved  in  Brown  v.  American  etc.  Mtg.  Co.  (Tex.  Civ.),  82  S.  W. 
1056,  holding  writing,  which  terminated  plaintiff's  agency  for  defend- 
ant, stipulating  neither  party  ahould  have  any  claim  against  other  as 
to  any  matter  arising  out  of  agency,  except  as  specified,  did  not  pre- 
vent action  for  injuring  plaintiff's  business. 

89  Tez.  197-203,  S4  a  W.  206,  EL  PASO  NAT.  BANK  v.  FUOHa 

In  Absence  of  Statutory  Provision  for  Attachment  in  Actions 
founded  on  tort,  such  writ  cannot  issue. 

Approved  in  Thomas  v.  Ellison,  102  Tex.  356,  116  S.  W.  1143,  apply- 
ing rule  where  cause  of  action  alleged  in  petition  was  for  deceit  in 
sale  of  land;  Gould  v.  Baker,  12  Tex.  Civ.  670,  671,  35  S.  W.  708,  709, 
allowing  attachment  where  tort  waived  and  action  ex  contractu 
brought. 

Attachment  can  Issue  Only  in  Actions  Pounded  on  Contract*  express 
or  implied,  and  only  in  cases  where  amount  due  can  be  ascertained 
with  certainty. 

Approved  in  Evans  v.  Breneman  (Tex.  Civ.),  46  S.  W.  80,  allowing 
attachment  under  implied  agreement  for  value  of  services;  Woldert 
V.  Nedderhut  Packing  etc.  Co.,  18  Tex.  Civ.  605,  46  S.  W.  380,  holding 
agreed  price  of  goods  with  interest  sufficiently  certain;  Fleming  v. 
Pringle,  21  Tex.  Civ.  228,  51  S.  W.  554,  holding  damages  for  breach  of 
warranty  sufficiently  certain;  Felker  v.  Douglass  (Tex.  Civ.),  57  S. 
W.  324,  holding  in  action  on  implied  promise  for  value  of  specific 
goods  taken,  amount  sufficiently  certain;  Bingham  v.  Keylor,  19  Wash. 
557,  53  Pac.  729,  attachment  will  not  lie  in  suit  by  one  partner  to 
recover  misappropriated  partnership  funds. 

89  Tez.  203-209,  59  Am.  St.  Bep.  40,  34  a  W.  103,  BAHN  v.  STABCKB. 

Divorced  Woman  to  Whom  Court  has  Set  Aside  former  residence  of 
family,  and  who  has  no  children,  cannot  claim  such  residence  as  home- 
stead exempt  from  future  debts. 

Beaffirmed  in  Bahn  v.  Starcke  (Tex.  Civ.),  34  S.  W.  662.  Approved 
in  Stone  v.  McClellan,  36  Tex.  Civ.  366,  81  8.  W.  753,  where  divorce 
decree  awarded  wife  custody  of  children  and  life  interest  in  home- 
stead, upon  her  death  homestead  rights  reattached  to  husband  and 
were  not  subject  to  lien  of  judgment  against  him.  See  notes,  16 
L.  B.  A.  (n.  s.)  114;  4  L.  B.  A.  (n.  s.)  397. 

4  Tex.  Notes — 43 
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89  Tez.  209-212,  34  a  W.  102,  MILBUBN  MANUFACTUBINa  CO.  ▼. 


Factor  Is  One  to  Whom  Qoocbi  are  Sent  for  Sale  on  commission;  re* 
lationship  between  him  and  consignor  is  that  of  principal  and  agent. 

Approved  in  Walker  Co.  v.  Dubuque  Fruit  etc.  Co.,  113  Iowa,  43 1^ 
85  N.  W.  615,  upholding  validity  of  sale  on  credit  made  by  def  endante 
to  whom  goods  sent  to  be  sold  on  commission;  Welch  v.  Phelps  etc. 
Mill  Co.,  89  Tex.  655,  36  S.  W.  71,  holding  contract  with  factor  not 
subject  to  law  against  trusts;  Texas  Brewing  Co.  v.  Templeton,  90  Tex. 
279,  38  S.  W.  27,  holding  contract  of  sale  subject  to  law  against  trusts; 
Arbuckle  v.  Kirkpatrick,  98  Tenn.  232,  242,  60  Am.  St.  Bep.  861,  866,. 
39  S.  W.  6,  8,  36  L.  B.  A.  285,  holding  contract  one  of  sale  not  of 
agency. 

Sale  of  Personal  Property  on  Credit,  Possession  of  which  is  delivered 
to  buyer,  vendor  retaining  ownership,  is  mortgage. 

Approved  in  Wright  v.  Texas  Moline  Plow  Co.,  40  Tex.  Civ.  439,  90 
S.  W.  907,  where  debtor's  property  sold  in  proceedings  by  mortgagees,, 
who  claimed  lien  on  property  mortgaged,  and  on  property  in  which 
proceeds  thereof  had  be«n  invested,  debtor's  trustee  in  bankruptcy  is 
entitled,  as  against  mortgagees,  to  recover  proceeds  of  so  much  of 
property  as  mortgagees  fail  to  establish  lien  on. 

89  Tex.  212-214,  84  S.  W.  93,  CONTIKENTAL  IKa  CO.  ▼.  CHASE. 

Insurer  I>ef ending  Suit  on  Pire  Policy,  Belying  <m.  Condition  re> 
quiring  proof  of  loss  within  sixty  days,  must  allege  condition  and 
breach. 

Beaffirmed  in  Phoenix  Assur.  Co.  t.  Deavenport,  16  Tex.  Civ.  286^ 
41  S.  W.  400. 

89  Tex.  214-223,  34  S.  W.  606,  HUFF  v.  CBAWFOBD. 

To  Give  Effect  to  Conveyance  of  Land  by  Indorsement  of  certificate^ 
delivery  must  be  proved,  either  by  direct  testimony  or  by  circum- 
stances. 

Approved  in  Booth  v.  Clark,  34  Tex.  Civ.  317,  78  S.  W.  394,  holding 
mere  recital  indorsed  on  land  certificate  that  assignor  is  entitled  to 
one-half  interest  therein  for  obtaining  it  is  not  sufficient  to  establish 
such  fact;  Stafford  v.  Kreinhop  (Tex.  Civ.),  63  S.  W.  168,  holdings 
from  circumstances  transfer  appeared  to  have  been  made. 

Where  Issne  is  as  to  laocation  of  Iiand^  and  Calls  are  conflicting^ 
court  should  charge  to  adopt  rule  as  to  boundaries  which  is  most 
consistent  with  apparent  intention  of  parties. 

Approved  in  Bell  v.  Preston,  19  Tex.  Civ.  379,  47  S.  W.  377,  holding 
jury  should  decide  what  surveyor's  intention  was. 

Deed  Purporting  Only  to  Belease  and  Transfer  such  interest  aa 
grantor  has  in  land,  does  not  convey  land  itself  and  will  not  support 
plea  of  innocent  purchaser. 

See  note,  105  Am.  St.  Bep.  859. 

89  Tex.  22S-229,  36  B.  W.  792,  COLE  v.  GBIGSBY. 

Partition  Between  Heirs  of  Deceased  Grantee  of  Land  does  not  in 
any  way  affect  interests  of  heirs  of  widow,  and  former  could  not  pass  - 
title. 

Approved  in  Heirs  of  Beale  v.  Johnson,  45  Tex.  Civ.  125,  99  S.  W* 
1047,  where  land  patented  to  heirs  of  G.,  he  having  left  surviving  four 
brothers,  and  defendant  acquired  title  of  three  of  them,  but  did  not 
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connect  himself  with  fourth,  defendant  had  neither  title  nor  color  of 
title  to  fourth  interest,  and  three  years  limitation  did  not  apply;  Boy 
V.  Whitaker,  92  Tex.  357,  49  S.  W.  367,  holding  heirs  of  widow  not 
bound  by  sale  of  community  property  under  administration. 

89  Tez.  230-233,  84  a  W.  639,  49  !■.  S.  A.  193,  HATiBTTRT  v.  8AK 
SABA  SPBINGS  ETC.  ASSN. 

Oonstitatlon,  Article  3,  Section  39,  Prescribing  Tln^e  when  laws  shall 
become  operative,  should  be  read  aa  if  written  "until  the  expiration 
of  ninety  days  after  the  adjournment  of  the  legislature." 

Approved  in  Storrie  v.  Houston  etc.  Ry.,  92  Tex.  144,  46  S.  W.  801, 
44  L.  B.  A.  716,  sustaining  Interpretation  based  on  intention  requiring 
street-car  company  to  share  cost  of  improvements. 

W^en  Time  Within  Which  an  Act  is  to  be  Done  is  to  be  computed 
from  and  after  certain  date,  that  day  is  excluded. 

Approved  in  Eyl  v.  State,  37  Tex.  Civ.  310,  84  8.  W.  611,  constitution 
going  into  effect  April  18,  1876,  allowing  five  years  from  its  adoption 
for  returning  surveys  to  general  land  office,  their  return  April  18, 
1881,  was  in  due  time;  Miles  v.  Dana,  13  Tex.  Civ.  245,  36  S.  W.  850, 
setting  aside  judgment  by  default  entered  upon  citation  by  publica- 
tion, where  citation  was  made  retum&ble  at  ensuing  term,  which  be- 
gan first  Monday  in  August,  statute  making  second  Monday  in  July 
beginning  of  term;  Nebola  v.  Minnesota  Iron  Co.,  102  Minn.  92,  112 
N.  W.  881,  applying  rule  in  determining  whether  cause  of  action  is 
barred  by  statute  of  limitations. 

89  Tez.  238-235,  84  a  W.  92,  JORDAN  ▼.  NETEBS. 

There  Is  a  Fatal  Variance  Between  Plea  In  Beconventlon  against 
plaintiff  and  two  alleged  sureties  on  attachment  bond  and  attachment 
bond  with  three  sureties. 

Approved  in  Wilkintwn  v.  Stanley  (Tex.  Civ.),  43  S.  W.  609,  hold* 
ing,  in  reconvention  on  sequestration  bond,  judgment  against  sureties 
requires  introduction  of  bond,  affidavit  and  writ. 

89  Tez.  285-250,  84  a  W.  596»  787,  JOHNSON  ▼.  POBTWOOD. 

In  Ordinary  Contract  for  ConTeyance  of  Land,  where  price  is  to  be 
paid  in  future,  time  is  not  of  essence;  aliter  where  party  has  been 
given  option  to  be  exercised  in  specified  time. 

Approved  in  Goodnight  v.  Texas  Land  etc.  Co.  (Tex.  Civ.),  34  8.  W. 
975,  holding  specified  time  in  indorsement  on  note  is  of  essence.  See 
note,  104  Am.  St.  Bep.  271. 

Where  Money  Advanced  by  Third  Party  was  Paid  by  Vendee  of 
land  to  vendors  upon  parol  agreement  that  land  should  stand  security 
to  parties  advancing  money,  and  vendee  was  insolvent,  held  contract 
may  be  enforced. 

Approved  in  Dixon  v.  National  Loan  etc.  Co.  (Tex.  Civ.),  40  8. 
W.  544,  holding  mortgagee  subrogated  to  rights  of  vendor  whose  lien 
was  partly  discharged  by  loan. 

Bnle  That  Contract  cannot  be  Varied  by  Parol  does  not  apply  to 
strangers  to  contract. 

Approved  in  Pittman  v.  Harris,  24  Tex.  Civ.  504,  59  8.  W.  1121, 
where  witness  not  party  to  insurance  policy;  De  Goey  v.  Van  Wyk,  97 
Iowa,  497,  66  N.  W.  789,  where  witness  not  party  to  a  mortgage. 

Equitable  Mortgage  cannot  be  Greated  by  Agreement  not  in  writing. 

Approved  in  Poarch  v.  Duncan,  41  Tex.  Civ.  276,  81  8.  W.  1110, 
applying  rule  where  defendants  promised  to  execute  and  deliver  mort- 
gage, given  as  security  for  promissory  note  from  plaintiff. 
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Dissent  by  Judge  of  Oonrt  of  Oivil  Appeals  only  becomes  basis  for 
jurisdiction  of  supreme  court  when  case  has  been  finally  decided. 

Approved  in  Pohle  v.  Eobertson,  102  Tex.  276,  115  S.  W.  1167,  hold- 
ing purported  certificate  of  dissent  from  court  of  civil  appeals  not 
properly  certificate  of  dissent,  where  court  had  made  no  decision. 

89  Tez.  250-255,  34  8.  W.  443,  BBOWN  v.  MONTGOMEBY. 

I>eed  Beservlng  Vendor's  Lien  must  be  Deemed  Executed  Contract 
where  vendee's  right  to  defend  for  failure  of  title  is  involved. 

Approved  in  McLean  v.  Connerton  (Tex.  Civ.),  78  S.  W.  238,  uphold- 
ing judgment  with  stay  of  execution  and  order  of  sale  until  deed 
is  released,  in  suit  on  purchase  money  notes  and  to  foreclose  vendor's 
lien,  where  purchaser  discovered  outstanding  deed  of  trust;  Carey  v. 
Starr,  93  Tex.  515,  56  S.  W.  325,  refusing  recovery  for  timber  cut  by 
vendee. 

Existence  of  Prior  Mortgage  Oonstitates  Partial  Failure  of  con- 
sideration for  purchase  of  land. 

Approved  in  Bolin  v.  Guleral  (Tex.  Civ.),  37  S.  W.  619,  granting 
rescission  where  defendant  failed  to  perfect  title  according  to  agree- 
ment; Loring  v.  Oxford,  18  Tex.  Civ.  417,  45  S.  W.  396,  holding  failure 
to  give  abstract  as  required  is  failure  of  consideration. 

TVbere  Vendee  Defends  Against  Note  for  Failure  of  Title,  but  does 
not  offer  to  rescind  contract,  and  this  issue  is  not  raised  by  demurrer, 
vendor  will  be  compelled  to  cure  defects  in  title. 

Distinguished  in  Morris  v.  Brown,  38  Tex.  Civ.  270,  85  S.  W.  1017, 
holding  in  action  on  purchase  money  note,  where  defendant  purchased 
land  upon  vendor's  false  representations  of  good  title,  plaintiff's 
assignee  of  note  making  no  effort  to  rescind  sale,  it  was  not  necessary 
for  defendant  to  reconvey. 

89  Tex.  256-259,  69  AnL  St  Bep.  46,  34  8.  W.  439,  HAMBEL  ▼. 
DAVIS. 

Court  will  Judicially  Notice  Tliat  Lockhart  is  Ciounty  Seat  of  Cald- 
well county. 

Approved  in  Missouri  etc.  By.  Co.  v.  Lightfoot,  48  Tex.  Civ.  128, 
106  S.  W.  399,  court  takes  judicial  notice  of  directions  and  location 
of  important  railroads,  but  not  of  towns  on  such  roads,  not  county 
seats;  Hall  v.  Bushing,  21  Tex.  Civ.  633,  54  S.  W.  32,  taking  notice  of 
county  seat  of  Mitchell  county. 

Jurisdiction  may  be  had  Over  Nonresident  temporarily  in  Texas  by 
publication  of  citation  from  justice's  court. 

See  notes,  109  Am.  St.  Bep.  986;  90  Am.  St.  Bep.  346. 

89  Tez.  259-263,  34  S.  W.  606,  MUIJiEN  V.  MUTUAL  UFE  INS.  CO. 

Where  Insurance  Policy  Expressly  Makes  Laws  of  State  of  or- 
ganization part  of  contract,  construction  of  laws  of  such  state  by 
its  courts  will  be  accepted  in  determining  effect  of  policy. 

Approved  in  Germania  Life  Ins.  Co.  v.  Peetz  (Tex.  Civ.),  47  S.  W. 
689,  holding  statute  in  force  when  policy  issued  in  part  of  policy. 
See  note,  63  L.  B.  A.  863. 

Distinguished  in  Metropolitan  Life  Ins.  Co.  v.  Bradley,  98  Tex.  233, 
82  S.  W.  1032,  68  L.  B.  A.  509,  where  insurance  contract  made  in 
Texas  by  New  York  company,  providing  for  forfeiture  on  nonpayment 
of  premiums,  was  forfeited,  New  York  statute  requiring  notice  before 
forfeiture  does  not  apply  in  absence  of  stipulations  embodying  such 
provision. 
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Forfeitnre  of  Policy  for  Nonpayment  of  Premiums,  being  affirma- 
tive matter,  should  be  specially  pleaded  before  proof  of  same  is  al- 
lowed. 

Approved  in  New  York  etc.  Ins.  Co.  v.  Smith  (Tex.  Civ.),  41  S.  W. 
683,  holding  insurer  must  prove  statutory  notice  before  premium  due, 
to  work  forfeiture;  Mutual  etc.  Ins.  Co.  v.  Hill,  97  Fed.  270,  49  L.  R. 
A.  127,  enforcing  New  York  statute,  requiring  thirty  days'  notice  that 
premiums  due. 

89  Tex.  273-282,  34  S,  W.  594,  WHITENEB  v.  BELKNAP. 

Act  of  Twenty-fourth  Legislature,  Creating  'Taxaikana  Civil  and 
criminal  court,"  was  not  attempt  to  exercise  power  given  in  constitu- 
tion, article  5,  section  1,  to  establish  other  courts. 

Approved  in  Ex  parte  Coombs,  38  Tex.  Cr.  664,  44  S.  W.  862,  Ex 
parte  Coombs,  38  Tex.  Cr.  672,  47  S.  W.  165,  both  holding  munici- 
pal corporation  courts  cannot  have  jurisdiction  belonging  to  state 
courts;  dissenting  opinion  in  Ex  parte  Abrams,  56  Tex.  Cr.  474,  120 
8.  W.  888,  majority  upholding  jurisdiction  of  city  court  created 
under  act  of  legislature  establishing  such  courts  with  jurisdiction  to 
try  offenses  against  state  or  municipal  law  over  prosecution  for  il- 
legal sale  of  liquor. 

Regular  Term  of  District  Court  cannot  be  Held  Elsewhere  than  at 
county  seat. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Hall,  98  Tex.  487,  85  8.  W. 
789,  law  creating  court,  but  providing  for  one  term  annually,  does  not 
violate  constitution,  article  4,  section  1,  requiring  terms  to  be  held 
at  least  twice  a  year;  Gulf  etc.  Ry.  Co.  v.  Martin,  38  Tex.  Civ.  381,  86 
S.  W.  26,  upholding  act  creating  sixty-second  judicial  district  composed 
of  several  counties,  providing  but  for  one  term  in  Delta  county  and 
prohibiting  court  from  taking  cognizance  of  criminal  matters;  Ex  parte 
Anderson,  46  Tex.  Cr.  379,  380,  81  S.  W.  975,  976,  discharging  relator 
on  habeas  corpus  where  arrest  was  made  by  chief  of  police  appointed 
under  special  charter,  legislature  being  without  power  to  authorize 
such  appointment;  Ex  parte  Coombs,  38  Tex.  Cr.  665,  667,  44  S.  W. 
863,  864,  arguendo,  in  holding  municipal  corporations  cannot  havp. 
jurisdiction  belonging  to  state  courts.    See  note,  33  L.  R.  A.  85,  88. 

Act  of  Twenty-fourth  Legislature,  Creating  "Taxarkana  Civil  and 
criminal  court,"  is  void. 

Approved  in  Turner  v.  Southern  Pine  etc.  Co.,  16  Tex.  Civ.  546,  40 
8.  W.  1078,  arguendo,  in  holding  appeal  bond  to  Texarkana  court  does 
not  support  appeal  to  county  court. 

Legislative  Act  must  be  Sustained  unless  expressly  or  by  necessary 
implication  prohibited  by  constitution. 

Approved  in  Tarrant  County  v.  Butler,  35  Tex.  Civ.  424,  80  S.  W. 
658,  upholding  act  providing  fees  of  county  clerk  in  excess  of  amount 
stated  should  be  paid  over  to  county  treasurer. 

Courts  Take  Judicial  Notice  of  County  Seats  of  different  counties. 

See  note,  82  Am.  St.  Rep.  443. 

89  Tex.  282-290,  34  S.  W.  725,  BROWN  V.  PEREZ. 

Where  Witness'  Testimony  Fairly  Raises  Question  of  his  veracity, 
or  where  testimony  of  others  as  to  his  character  at  or  near  time  of 
trial  tends  to  impeach  his  reputation  for  truth,  or  where  party  whose 
character  is  in  issue  has  removed  from  jurisdiction  or  is  transient, 
testimony  as  to  his  reputation  at  former  residence  at  time  remote 
from  trial  is  admissible. 
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Approved  in  McGuire  v.  Kenefick,  111  Iowa,' 150,  82  N".  W.  486,  but 
refusing  evidence  of  character  in  town  left  seven  years  before;  Bice 
V.  Ward,  93  Tex.  539,  56  S.  W.  751,  sustaining  admission  of  evidence 
of  character  at  time  remote  from  trial;  Afford  v.  State,  47  Fla.  5,  36 
So.  437,  applying  rule  where  reputation  for  truth  of  state's  witness 
was  questioned,  witnesses  who  lived  off  and  on  for  number  of  years 
in  vicinity  of  where  state's  witness  lived  being  permitted  to  testify. 
See  note,  82  Am.  St.  Bep.  33,  34. 

Distinguished  in  Daugherty  v.  Lady  (Tex.  Civ.),  73  S.  W.  838,  evi- 
dence of  party's  reputation  for  truth  thirty  years  ago  in  county  where 
he  then  and  now  lives  is  inadmissible. 

89  Tex.  290-294,  32  S.  W.  511,  34  S.  W.  729,  HAMMOND  V.  TABVEB. 

Assignment  in  Petition  for  Writ  of  Error  must  expressly  and  di- 
rectly indicate  matters  objected  to. 

Beaffirmed  in  Willis  v.  Moore,  89  Tex.  19,  32  S.  W.  1038;  Bonnell 
V.  Prince,  89  Tex.  104,  33  S.  W.  852. 

Trustee  in  Mortgage  to  Secure  Bond  Issue  Does  not  Take  laegal 

title  and  is  not  necessary  party  to  foreclosure. 

Distinguished  in  General  Elec.  Go.  v.  La  Grande  etc.  Elee.  Co.,  87 
Fed.  593,  holding,  trustee  must  be  given  opportunity  to  bring  suit. 

Miscellaneous. — Turner  v.  Southern  etc.  Loan  Assn.,  101  Fed.  316, 
cited  approvingly  and  suggested  that  counsel  make  trustee  a  party, 
where  other  equities  required  adjusting. 

89  Tex.  294-301,  34  8.  W.  734,  HOUSTON  ETC.  BY.  v.  STATE. 

Facts  Becited  and  Held  not  to  Warrant  Holding  Beceiver  of  railroad 
necessary  party  to  recover  lands. 

Approved  in  Houston  etc.  By.  v.  State  (Tex.  Civ.),  36  S.  W.  820, 
referring  to  case  for  decision  of  questions. 

Miscellaneous. — Cited  in  Brady  v.  Brooks,  99  Tex.  377,  89  S."w! 
1055,  upholding  legislative  power  to  create  causes  of  action  in  favor 
of  state,  and  make  it  exclusive  duty  of  attorney  general  to  prosecute 
them. 

89  Tex.  301-^09,  34  8.  W.  440,  SHEPABD  ▼.  AVEBY. 

Where  Field-notes  of  Surveys  are  Bequired  by  Statute  to  be  re- 
turned on  certain  day,  it  will  be  presumed  they  were  returned  in  re- 
quired time,  if  they  are  found  there  subsequent  to  date  prescribed. 

Approved  in  Eyl  v.  State,  37  Tex.  Civ.  310,  84  S.  W.  611,  return 
made  on  April  18,  1881,  required  to  be  made  five  years  after  adoption 
of  constitution  on  April  18,  1876,  is  made  in  due  time. 

Miscellaneous. — Cited  in  Sheppard  v.  Avery,  95  Tex.  504,  68  S.  W. 
505,  28  Tex.  Civ.  480,  69  S.  W.  83,  another  phase  of  same  litigation. 

89  Tex.  310-312,  34  S.  W.  445,  SAK  ANTONIO  ETC.  BY.  T.  PBATT. 

Measure  of  Damages  for  Delay  in  SMpping  Cattle  is  difference 
between  market  value  at  destination  on  day  when  carrier  agreed  to 
deliver  and  that  on  day  when  actually  delivered. 

Approved  in  International  etc.  B.  Co.  v.  Startz  (Tex.  Civ.),  82  8. 
W.  1072,  charge  instructing,  in  addition  to  measure  of  damages  being 
difference  between  market  value  at  destination  when  they  arrived 
and  when  they  should  have  arrived,  to  allow  damages  for  difference 
in  weight  is  erroneous;   Galveston  etc.  By.  Co.  v.  Thompson  (Tex. 
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Giy.)y  44  S.  W.  9,  holding  where  cattle  intended  for  pasture  measure 
governed  by  place  of  shipment. 

89  Tex.  312-S15,  34  8.  W.  438,  WESTERN  UNION  TEL.  00.  ▼. 
STILES. 

Telegraph  Oompany  Is  Iiiable  Only  for  Such  Damages  as  should  have 
been  anticipated  from  knowledge  it  had,  or  imputed  to  it  bj  law,  for 
failure  to  deliver  message. 

Approved  in  Western  etc.  Tel.  Go.  v.  Edmondson,  91  Tex.  209,  42 
8.  W.  550,  denying  recovery  for  mental  distress  where  promptness 
would  be  useless;  Western  etc.  Tel.  Co.  v.  Hines,  22  Tex.  Civ.  317,  54 
8.  W^  628,  awarding  damages  for  expense  incurred  because  of  error 
in  telegram.    See  note,  66  Am.  St.  Bep.  875. 

Damages  for  Injured  FeellngB  from  Delay  in  delivering  telegram 
whereby  party  is  prevented  from  being  present  at  deathbed  of  relative 
is  confined  to  such  feelings  as  ordinarily  arise  from  such  delays,  and 
evidence  of  aggravation  caused  by  hearing  remarks  of  relative  re- 
garding his  absence  is  inadmissible. 

Approved  in  Western  Union  Tel.  Co.  v.  Waller,  96  Tex.  593,  74  S. 
W.  752,  97  Am.  St.  Bep.  936,  applying  rule  where  plaintifF  prevented 
from  being  present  at  mother's  deathbed,  and  evidence  offered  to 
show  mother's  request  for  her  son,  as  enhancing  mental  suffering  of 
•on;  Western  Union  Tel.  Co.  t.  Jackson,  35  Tex.  Civ.  420,  80  S.  W. 
650,  evidence  that  plaintiff's  father  said  before  message  sent  that 
it  was  hard  to  die  alone,  and  to  send  word  to  children,  is  inadmis- 
sible; Hancock  v.  Western  Union  Tel.  Co.,  142  N.  C.  165,  55  S.  £. 
83,  in  action  to  recover  damages  for  delay  in  delivering  telegram  an- 
nouncing death  of  plaintiff's  brother  and  of  his  arrival  at  certain 
station  next  day,  evidence  that  employee  of  railroad,  with  whom  de- 
fendant had  no  connection,  left  body  on  platform  in  rain  is  inad- 
missible.   See  note,  19  L.  B.  A.  (n.  s.)  411. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Waller  (Tex.  Civ.),  72 
S.  W.  265,  admitting  evidence  of  affectionate  relationship  between 
plaintiff  and  his  mother  and  of  her  calling  for  him  in  action  for  in- 
jury to  feelings  caused  by  delay  in  delivering  telegram. 

89  Tex.  316-323,  59  Am.  St.  Bep.  48,  36  S.  W.  406,  32  I^  B.  A.  785, 

0HA8E  V.  YOBK  OOUNTY  SAV.  BANK. 

Equitable  Interests,  not  Subject  to  Execution,  may  be  Beached  by 
equitable  proceedings. 

Approved  in  O'Neal  v.  Clymer  (Tex.  Civ.),  61  S.  W.  547,  denying 
execution  on  interest  to  arise  on  grantee's  death;  Thaxton  v.  Smith, 

90  Tex.  595,  40  S.  W.  16,  arguendo,  in  holding  in  assignment  execu- 
tion against  assignor  is  of  no  avail. 

89  Tex.  323-329,  34  S.  W.  713,  WAI^KEB  V.  OOLE. 

Where  Either  of  Two  Issues,  if  Sustained,  would  authorize  judg- 
ment, error  of  court,  trying  case  without  jury,  as  to  only  one  issue 
will  not  justify  reversal. 

Approved  in  Moore  v.  Brown,  27  Tex.  Civ.  210,  64  S.  W.  947,  re- 
affirming rule;  Lindsley  v.  Parks,  17  Tex.  Civ.  530,  43  S.  W.  278,  sus- 
taining judgment  supported  by  testimony  not  objected  to  in  assign- 
ment of  error;  Hathaway  v.  Texas  Bldg.  etc.  Assn.,  19  Tex.  Civ.  241, 
45  S.  W.  1024,  holding  appellant  must  negative  every  theory  sustain- 
ing judgment. 
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OonduBions  of  Law  and  Fact,  When  not  Attacked  by  motion  for  re- 
heaHng,  are  conclusive  on  appeal. 

Approved  in  Zepada  v.  Hoffman,  31  Tex.  Civ.  315,  72  S.  W.  445,  ap- 
plying rule  in  action  to  quiet  title  where  ease  was  tried  without  jury, 
and  there  were  no  conclusions  on  file;  Houston  etc.  By.  Co.  v.  Ennis- 
Calvert  Compress  Co.,  23  Tex.  Civ.  444,  66  S.  W.  368,  in  action  to  try 
title,  trial  judge  rendered  judgment  for  plaintiff,  and  there  being  no 
conclusions  of  law  and  fact  filed,  and  there  being  no  assignment  of 
error  as  to  correctness  of  conclusion,  it  is  questioned  whether  judg- 
ment should  not  to  be  affirmed. 

89  Tex.  332-340,  34  8.  W.  730,  IiAND  MOBTGAaE  BANK  v. 
QUANAH  HOTEL  OO. 

Where  Vendor's  Lien  on  Lands  and  Mechanic's  Lien  on  improve- 
ments conflict,  equities  may  be  reached  by  valuing  each  separately. 

Approved  in  Kahler  v.  Carruthers,  18  Tex.  Civ.  225,  45  S.  W.  165, 
sustaining  sale  of  lot  and  building,  where  building  could  not  be  re- 
moved without  loss. 

89  Tex.  840-356,  34  a  W.  746y  GALVESTON  ETC.  EY.  v.  STATE. 

Section  6  of  Article  10  of  Oonstitntion  of  1869  was  intended  to 
have  a  prospective  effect,  and  it  did  not  repeal  law  of  1854,  or  law 
of  1866,  as  to  railroad  companies  then  in  existence. 

Beaffirmed  in  Houston  etc.  By.  v.  State  (Tex.  Civ.),  39  S.  W.  404, 

Galveston,  Harrisbnrg  and  San  Antonio  Railway  did  not,  by  virtue 
of  act  of  July  27,  1870,  acquire  right  to  earn  lands  by  construction 
to  San  Antonio. 

Approved  in  Houston  etc.  By.  Co.  v.  State  (Tex.  Civ.),  36  S.  W. 
820,  821,  holding  Houston  and  Texas  Central  Bailway  acquired  no 
right  to  land  under  act  of  August  15,  1870,  by  construction  to  Austin; 
Houston  etc.  By.  v.  State  (Tex.  Civ.),  39  S.  W.  403,  arguendo,  hold- 
ing act  adopting  provisions  of  another  is  constitutional. 

Where  Existing  Law  Gives  Bailroad  Sight  to  Acquire  Land  by 
doing  specific  thing,  legislature,  under  section  6,  article  10,  constitu- 
tion, having  no  power  to  grant  lands,  cannot  confer  right  to  acquire 
them  by  doing  different  thing. 

Approved  in  Galveston  etc.  By.  Co.  v.  State  (Tex.  Civ.),  36  S.  W. 
116,  reaffirming  rule;  Houston  etc.  By.  v.  State,  90  Tex.  610,  40  S.  W. 
403,  refusing  grant  for  extension  where  grant  for  branch  road  was 
authorized;  Galveston  etc.  By.  v.  Texas,  170  U.  S.  238,  18  Sup.  Ct. 
Bep.  608,  42  L.  1021,  in  action  by  state  for  lands  denying  defense  of 
deprivation  of  other  lands. 

Distinguished  in  Houston  etc.  By.  v.  Texas,  170  U.  S.  252,  18  Sup. 
Ct.  Bep.  613,  42  L.  1026,  holding  section  6,  article  10,  Texas  constitu- 
tion, to  impair  obligation  of  state's  previous  grant  in  aid  of  road 
from  Brenham  to  Austin. 

Miscellaneous. — Cited  in  Brady  v.  Brooks,  99  Tex.  377,  89  S.  W. 
1055,  upholding  statute  creating  causes  of  action  in  form  of  state  and 
giving  attorney  general  exclusive  right  to  prosecute  suits  thereon. 

89  Tex.  356-381,  34  8.  W.  738,  QUINLAN  v.  HOUSTON  ETC.  EY. 

Act  of  January  30,  1854,  to  Encourage  Construction  of  Bailroada 
by  land  grants,  applied  only  to  railroads  chartered  previous  to  that 
time. 

Approved  in  Galveston  etc.  By.  v.  State,  89  Tex.  354,  34  S.  W.  749, 
reaffirming  rule;  Galveston  etc.  By.  v.  Texas,  170  U.  S.  238,  18  Sup. 
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Ct.  Hep.  608|  42  L.  1021,  giving  company  right  to  earn  lands  only  as 
Bpecifled. 

In  Absence  of  Constitntional  Sestrictlon,  One  Statute,  by  proper 
reference  to  another,  may  incorporate  into  it  provisions  of  former 
law,  although  former  may  have  expired  or  been  repealed. 

Approved  in  Houston  etc.  By.  Co.  v.  State,  95  Tex.  520,  522,  68  8.  W. 
781,  782,  holding  where  railroad  land  grant  act  of  1854  made  part  of 
charter  of  defendant,  special  act  of  September,  1866,  governing  its 
rights  in  land  grants,  did  not  deprive  it  of  benefit  of  act  of  Novem- 
ber, 1866,  relating  generally  to  railroad  land  grants  reviving  act  of 
1854;  Houston  etc.  Ry.  v.  State  (Tex.  Civ.),  39  S.  W.  402,  403,  uphold- 
ing act  of  November  13,  1866;  English  etc.  Mortgage  Co.  v.  Hardy, 
93  Tex.  300,  55  S.  W.  172,  curing  defect  in  title  of  act  by  means  of 
later  act. 

Certificates  Issued  by  Commissioner  of  General  Land  Office  are 
prima  facie  valid  and  it  is  presumed  that  commissioner  found  facts 
to  justify  his  action. 

Approved  in  Citizens'  Nat.  Bank  v.  Great  Western  Elev.  Co.,  13 
S.  D.  4,  82  N.  W.  187,  holding  controller's  certificate  conclusive  evi- 
dence of  incorporation  of  banking  association. 

Convention  Called  to  Frame  Constitution  to  be  Submitted  to 
popular  vote  cannot  pass  ordinances,  without  submitting  them  for 
ratification  with  constitution. 

Approved  in  Ex  parte  Birmingham  etc.  By.  Co.,  145  Ala.  519,  530, 
42  So.  119,  123,  ordinance  providing  for  additional  courthouse  in  cer- 
tain counties  enacted  by  constitutional  convention  is  invalid;  Houston 
etc.  By.  V.  Texas,  170  U.  S.  259,  18  Sup.  Ct.  Rep.  616,  42  L.  1029, 
arguendo  in  giving  effect  to  ordinances  referred  to  in  constitution. 

Constitution  of  1869,  Article  10,  Section  6,  Denying  Bight  of  legis- 
lature to  grant  lands,  except  to  actual  settlers,  applied  to  future 
grants. 

Approved  in  Houston  etc.  By.  Co.  v.  State,  95  Tex.  526,  527,  68  S. 
W.  784,  785,  holding  constitution  of  1869,  prohibiting  land  grants, 
did  not  repeal  laws  permitting  railways  to  acquire  land  by  construc- 
tion of  roads  nor  avoid  titles  acquired  thereunder;  Houston  etc.  Ry. 
V.  State  (Tex.  Civ.),  39  S.  W.  404,  holding  provision  was  prospective 
only. 

Constitutional  Provisicm  Prescribing  That  No  Law  shall  be  revised 
or  amended  by  reference  to  its  title,  but   act   revised  or  amended 
should  be  re-enacted  and  published  at  length,  should  not  be  rigidly 
construed. 

Approved  in  Henderson  v.  City  of  Galveston,  102  Tex.  170,  114  S. 
W.  112,  holding  void  amendment  of  1907,  to  Galveston  charter,  author- 
izing board  of  commissioners  to  prescribe  location  of  place  where 
liquor  is  to  be  sold,  but  not  re-enacting  section  34;  City  of  Oak  Cliff 
V.  State,  97  Tex.  390,  79  S.  W.  3,  upholding  act  amending  section  of 
special  charter  of  city  defining  its  boundaries,  by  adding  another  sec- 
tion enlarging  its  boundaries,  although  it  failed  to  re-enact  and  pub- 
lish at  length  section  so  amended;  State  v.  Larkin,  41  Tex.  Civ.  264, 
90  S.  W.  917,  upholding  act  entitled,  "Act  to  amend  article  397  of  Re- 
vised Statutes,  relating  to  cities  and  towns  and  election  of  officers." 

Miscellaneous. — Houston  etc.  Ry.  v.  State  (Tex.  Civ.),  36  S.  W.  820, 
cited  approvingly,  but  opinion  not  furnishing  sufficient  facts  to  indi- 
eate  application. 
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89  Tez.  381-384,  84  8.  W.  914,  FABMEB8'  ETC.  BANK  v.  KOVICH. 

No  Implied  Authority  to  Add  Bate  of  Interest  to  Note  can  arise 
where  there  is  no  blank  or  worde  indicating  that  interest  was  in- 
tended, and  such  addition  releases  indorser. 

Approved  in  Fanners'  etc.  Nat.  Bank  v.  Novich  (Tex.  Civ.),  35  S. 
W.  294,  following  decision  on  certified  questions.  See  note,  35  L.  B. 
A.  466. 

89  rex.  384-394,  59  Am.  St.  Bep.  56,  34  S.  W.  910,  OTTO  ▼.  HAUT. 

Alaterial  Alteration,  Although  Unauthorized,  if  Made  with  honest 
intention  to  make  note  conform  to  intention,  will  not  defeat  right  to 
sue  on  original  debt. 

Approved  in  Barber  v.  Geer,  23  Tex.  Civ.  532,  57  S.  W.  58,  hold- 
ing admission  of.  altered  letter  without*  explanation  error.  See  notes, 
86  Am.  St.  Hep.  114,  123;  85  Am.  St.  Bep.  259. 

Where  Debtor  Oives  Note  for  Existing  Debt,  right  of  action  upon 
original  consideration  is  suspended  until  note  becomes  due. 

Distinguished  in  Casey-Swasey  Co.  v.  Anderson,  37  Tex.  Civ.  227, 
83  S.  W.  842,  where  deed  of  trust  was  given  by  defendant  and  mother 
to  plaintiff  to  secure  debts  due  or  to  become  due,  and  defendant 
gave  his  note  subsequently  for  balance,  in  suit  on  note  asking  fore- 
closure, plaintiff  is  not  entitled  as  against  mother  to  judgment  on 
account  with  foreclosure. 

89  Tex.  394-404,  32  8.  W.  871,  34  8.  W.  919,  TEXAS  ETO.  COAL 

CO.  V.  UIWSON. 

Agreement  Whereby  Coal  Company  Leased  Premises  to  another 
to  carry  on  business  of  selling  liquor,  giving  latter  exclusive  right, 
and  providing  for  issue  of  checks  to  employees  to  be  redeemed  by 
lessee,  is  void  as  contravening  statute  against  trusts. 

Approved  in  Welch  v.  Phelps  etc.  Mill  Co.,  89  Tex.  655,  36  S.  W. 
71,  holding  exclusive  agency  not  a  trust;  Fuqua  v.  Pabst  Brewing 
Co.,  90  Tex.  301,  38  S.  W.  30,  holding  contract  for  exclusive  sale  of 
beer  invalid;  Gates  v.  Hooper  (Tex.  Civ.),  39  S.  W.  187,  holding 
contract  to  retire  from  business  one  year  is  void;  Gates  v.  Hooper, 

90  Tex.  564,  39  S.  W.  1080,  sustaining  contract  to  retire  from  busi- 
ness one  year;  Columbia  Carriage  Co.  v.  Hatch,  19  Tex.  Civ.  123, 
47  S.  W.  290,  holding  contract  granting  exclusive  territory  for  sale 
of  carriages  void;  S.  S.  White  etc.  Mfg.  Co.  v.  Hertzberg  (Tex.  Civ.), 
51  S.  W.  356,  holding  contract  for  exclusive  sale  of  dental  goods  in- 
valid; Pasteur  Vaccine  Co.  v.  Burkey,  22  Tex.  Civ.  234,  54  S.  W.  805, 
holding  contract  for  exclusive  sale  oif  vaccine  invalid;  Hathaway  v. 
State,  36  Tex.  Cr.  278,  36  S.  W.  471,  arguendo,  in  leaving  undecided 
constitutionality  of  act  against  conspiracy  in  trade.  See  note,  9  L. 
E.  A.   (n.  s.),  450,  504. 

Semble,  That  Supreme  Court  may  Consider  and  Correct  fundamental 
errors,  whether  assigned  or  not. 

Approved  in  Missouri  etc.  By.  v.  Chenault,  92  Tex.  504,  49  S.  W. 
1037,  holding  error  in  entering  judgment  may  be  first  urged  in 
supreme  court. 

Distinguished  in  Clapp  v.  Boyer,  28  Tex.  Civ.  32,  67  S.  W.  346, 
holding  in  action  on  note,  where  defendant  claimed  he  was  induced 
to  sign  same  by  threats  of  criminal  prosecution,  failure  to  submit 
issue  whether  note  was  given  not  to  prosecute  is  not  fundamental 
error,  and  appellate  court  can  review  same  only  by  assignment  of 
error. 
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Caxue  of  Action  or  Counterclaim  cannot  be  Based  on  void  con- 
tract. 

Approved  in  Willis  v.  Weatherford  Compress  Co.  (Tex.  Civ.),  66 
8.  W.  473,  illegality  of  contract  need  not  be  pleaded  to  be  available. 

Parties  to  nie^^al  Contract  cannot  by  Waiver  induce  court  to  pass 
over  its  illegality  and  administer  supposed  rights  thereon. 

Approved  in  Hamilton  v.  Bell,  37  Tex.  Civ.  461,  84  S.  W.  291, 
holding,  in  suit  to  enforce  specific  performance  of  contract  to  sell 
land,  evidence  that  plaintiff  intended  to  construct  theater  thereon 
for  immoral  purposes  inadmissible,  this  defense  having  been  stricken 
from  answer;  Chimene  v.  Pennington,  34  Tex.  Civ.  427,  79  S.  W.  64, 
reversing  judgment  for  plaintiff  in  action  to  recover  for  part  per- 
formance of  contract  to  furnish  material  for  building,  which  is  not 
fireproof  as  required  by  ordinance;  Willis  v.  Weatherford  Compress 
Co.  (Tex.  Civ.),  66  S.  W.  473,  in  action  to  recover  on  contract  by 
which  ofiScer  assigned  fees  of  his  office  to  other  parties  for  certain 
payments  to  be  made,  illegality  of  contract  need  not  be  pleaded  to 
make  it  available. 

89  Tez.  404-413,  34  8.  W.  915,  AETNA  INa  CO.  ▼.  HOLCOMB. 

Fact  Tliat  Insured  Did  not  Bead  Policy  will  not  Believe  Him 
of  binding  force  of  warranty  contained  in  it,  where  he  had  oppor- 
tunity to  read  it. 

Approved  in  Grimes  v.  Fidelity  etc.  Co.,  33  Tex.  Civ.  276,  76  S.  W. 
811,  applying  rule  in  action  to  recover  on  accident  policy,  which  lim- 
ited company's  liability  when  injuries  are  inflicted  intentionally  by 
himself  or  by  other  personSi  where  assured  was  killed  while  making 
arrest;  Parsons,  Bich  &  Co.  v.  Lane,  97  Minn.  112,  106  N.  W.  491, 
4  L.  B.  A.  (n.  s.)  231,  in  action  to  recover  for  loss  of  building, 
which  was  on  leased  ground  where  insured  made  no  representations 
as  to  building  and  company  made  no  inquiries,  insured  nevertheless 
was  bound  by  clause  in  policy  exempting  company  if  building  is  on 
leased  ground;  Wagner  v.  Westchester  etc.  Ins.  Co.  (Tex.  Civ.),  48 
S.  W.  50,  correction  of  error  refused  where  insured  could  have  found 
it;  Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  544,  64  S.  W.  871,  hold- 
ing insured  bound  by  answers  to  questions  he  did  not  read;  Keller 
V.  Liverpool  etc.  Ins.  Co.,  27  Tex.  Civ.  105,  65  S.  W.  697,  Hartford 
Fire  Ins.  Co.  v.  Post,  25  Tex.  Civ.  430,  62  S.  W.  141,  both  holding 
insured  bound  by  clause  he  did  not  notice. 

Denied  in  Allesina  v.  London  Ins.  Co.,  45  Or.  443,  78  Pac.  392, 
acceptance  of  premium  on  policy  covering  chattels,  without  inquiry 
as  to  mortgages  thereoUi  amounts  to  waiver  of  mortgage  clause  in 
policy,  although  insured  was  ignorant  of  clause  exempting  company 
if  property  was  mortgaged. 

Waiver  by  Insurer  Does  not  Arise  Where  He  is  Ignorant  of  con- 
dition of  property  against  which  warranty  is  intended  to  provide. 
•  Approved  in  Continental  Ins.  Co.  v.  Cummings,  98  Tex.  121,  81  8. 
W.  707,  in  action  to  recover  on  policies,  evidence  to  show  insurance 
agent  had  knowledge  as  to  who  constituted  firm  whose  property  he 
insured  in  name  of  one  of  them,  that  this  was  commonly  known,  is 
admissible  with  other  circumstances  tending  to  show  knowledge; 
United  States  Ins.  Co.  v.  Moriarty  (Tex.  Civ.),  36  S.  W.  943,  hold- 
ing registration  of  mortgage  does  not  give  insurer  notice  of  its  ex- 
istence; Fire  Assn.  of  Philadelphia  v.  Bynum  (Tex.  Civ.),  44  S.  W. 
579,  holding  representation  of  fact  at  time  of  policy  waived  if  agent 
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had  knowledge;  Wagner  v.  Westchester  etc.  Ins.  Co.,  92  Tex.  554,  50 
S.  W.  G72f  holding  waiver  arose  where  insurer  had  knowledge;  Phoenix 
Ins.  Go.  V.  Handle,  81  Miss.  724,  33  So.  501,  holding  company  issuing 
policy,  after  making  investigation  of  property  to  be  insured,  is  es- 
topped from  setting  up  facts  of  which  it  had  knowledge  to  avoid 
liability;  dissenting  opinion  in  Glens  Falls  Ins.  Go.  v.  Michael,  167 
Ins.  686,  74  N.  E.  972,  8  L.  R.  A.  (n.  s.)  708,  majority  holding 
where  defendants  issued  policy  to  life  tenants  of  property,  failure 
to  inquire  into  title  amounts  to  waiver  of  clause  exempting  it  from 
liability  where  insured  has  not  absolute  title. 

Insurer  is  not  Bound  to  Inquire  as  to  Existence  of  encumbrances, 
where  no  printed  or  written  application  is  presented. 

Approved  in  Insurance  Go.  of  North  America  (Tex.  Giv.),  54  S.  W. 
301,  provision  in  policy  requiring  notice  of  mortgage  is  obligatory; 
Arthur  v.  Palatine  Ins.  Go.,  35  Or.  32,  76  Am.  St.  Rep.  453,  57  Pac. 
64,  holding  encumbrances  not  mentioned  by  insured  do  not  render 
policy  void  in  absence  of  warranty.  See  note,  16  L.  R.  A.  (n.  a.) 
1248. 

Recording  of  Encumbrances  is  not  Notice  to  insurance  companies. 

See  note,  107  Am.  St.  Rep.  108. 

89  Tex.  413-418,  34  8.  W.  907,  WYNNE  v.  PARES. 

Agent's  Authority  Derived  from  Written  Instrument  will  be  limited 
to  plain  import  of  language  used. 

Approved  in  Macmanus  v.  Orkney,  91  Tex.  31,  40  S.  W.  716,  hold- 
ing description  in  court  order  sufficiently  identified  land;  Donnan  v. 
Adams,  30  Tex.  Giv.  616,  621,  71  S.  W.  581,  583,  where  owner  of 
land  gave  agent  written  memorandum  description  of  property  with 
price,  and  gave  him  verbal  instruction  to  sell,  agent  not  thereby  em- 
powered to  make  written  contract  of  sale;  Mexican  Nat.  Goal  etc. 
Go.  V.  Frank,  154  Fed.  231,  where  letter  was  written  contemporane- 
ously with  power  of  attorney,  they  are  considered  parts  of  same 
instrument  and  letter  authorizing  agent  to  make  transfer  of  prop- 
erty only  on  certain  terms  limited  his  power. 

89  Tex.  419-427,  59  Am.  St.  Rep.  65,  37  8.  W.  856,  AMORY  MFQ. 
CO.  V.  GULF  ETC.  RY. 

Gotten  on  Platform  of  Compress  Company  Is  not  in  Transit  or  at 
depot  or  place  of  transshipment  within  contract  in  bill  of  lading  ex- 
empting carrier  from  loss  by  fire. 

Reaffirmed  in  Gulf  etc.  Ry.  v.  Pepperell  Mfg.  Go.  (Tex.  Giv.),  27 
S.  W.  965.    See  note,  84  Am.  St.  Rep.  652. 

In  Construing  Bill  of  Lading  Where  Doubt  Arisen,  construction 
least  favorable  to  carrier  prevails. 

See  note,  88  Am.  St.  Rep.  119. 

89  Tex.  428-431,  35  8.  W.  6,  MISSOURI  RY.  ▼.  BELCHER. 

To  Recover  Special  Damages  ftom  Carrier  for  Delay  in  trans- 
porting cattle,  snipper  must  show  that  carrier  had  notice  of  special 
condition,  rendering  such  damages  natural  and  probable  result  of 
breach. 

Approved  in  Gulf  etc.  Ry.  Go.  v.  Redeker,  45  Tex.  Giv.  316,  100 
S.  W.  364,  where  plaintiff  boarded  train  which  was  delayed  two 
hours  at  starting  point,  causing  her  physical  suffering,  she  having 
informed  porter  when  she  boarded  'train  that  she  was  in  delicate 
health,  cause  of  action  is  one  for  tort,  founded  on  contract  and  not 
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for  Epecial  damages  resulting  from  contract;  Missouri  etc.  By.  Co. 
V.  Allen,  39  Tex.  Civ.  239,  87  S.  W.  169,  reversing  judgment  for 
shipper  in  action  to  recover  special  damages  for  not  being  able  to 
put  in  much  crop,  where  shipper  failed  to  notify  carrier  he  intended 
to  use  horses  transported  for  putting  in  crop;  Houston  etc.  By.  v. 
Wright,  15  Tex.  Civ.  153,  38  S.  W.  837,  refusing  to  charge  regarding 
special  damage  caused  by  failure  to  convey  land;  St.  Louis  etc. 
By.  V.  May  (Tex.  Civ.),  44  S.  W.  408,  refusing  special  damages 
where  no  warning  given  carrier;  Bradley  v.  Chicago  etc.  B.  B.,  94 
Wis.  47,  68  N.  W.  411,  holding  notice  of  special  conditions  after 
contract  made  does  not  bind  carrier;  Gulf  etc.  By.  v.  Dinwiddle,  21 
Tex.  Civ.  344,  51  S.  W.  353,  refusing  recovery  on  contract  by  un- 
authorized agent;  Steffen  v.  Mississippi  etc.  By.,  156  Mo.  336,  56 
S.  W.  1128,  refusing  damages  for  prospective  loss  on  contracts  broken 
because  of  carrier's  refusal  to  perform;  Pacific  Exp.  Co.  v.  Bedman 
(Tex.  Civ.),  60  S.  W.  679,  refusing  special  damages  where  warning 
not  sufficient  to  point  to  plaintiff.     See  note,  3  L.  B.  A.  (n.  s.)  1111. 

Distinguished  in  Bourland  v.  Choctaw  etc.  By.  Co.,  99  Tex.  409,  410, 
122  Am.  St.  Bep.  647,  90  S.  W.  483,  484,  3  L.  B.  A.  (n.  s.)  Ill, 
where  at  destination  carrier  was  notified  prompt  delivery  was  neces- 
sary, and  by  mistake  cattle  provisions  were  shipped  to  another  place, 
this  was  sufficient  notice  to  recover  damages  for  delay. 

Notice  to  Trainmaster  of  Special  Conditioiui  Affectliig  Contract 
of  carriage  is  not  notice  to  carrier  in  matter  under  control  of  station 
agent. 

Beaffirmed  in  Belcher  ▼.  Missouri  etc.  By.  Co.  of  Texas  (Tex.  Civ.), 
47  S.  W.  385. 

89  Tex.  431-435,  35  S.  W.  2,  STAUJNGS  ▼.  HUUiTTM. 

Attempted  Conveyance  of  Homestead  by  Husband,  without  joining 
wife  in  deed,  is  void  in  so  far  as  it  in  any  manner  affects  her  in- 
terests. 

Approved  in  McFalls  v.  Brown  (Tex.  Civ.),  36  S.  W.  1110,  holding 
deed  by  husband  and  wife  not  binding  on  wife  where  statutory 
acknowledgment  not  made;  Houssels  v.  Taylor,  24  Tex.  Civ.  75, 
58  S.  W.  191,  holding  wife  a  necessary  party  in  foreclosure  of  tax 
lien;  Mann  v.  Wilson,  39  Tex.  Civ.  112,  86  S.  W.  1061,  where  wife 
abandoned  her  homestead  interest,  husband  is  estopped  from  asserting 
contrary  claim  to  conveyance  he  has  made;  St.  Paul  Sanitarium  v. 
Crim,  38  Tex.  Civ.  3,  84  S.  W.  1115,  appointment  of  guardian  of 
minor's  estate  by  probate  court  and  sale  of  land  by  guardian  under 
order  of  sale  are  void  as  prior  guardian  was  still  acting  and  was 
not  discharged;  Penn  v.  Case,  36  Tex.  Civ.  9,  81  S.  W.  352,  holding 
probate  court  in  partitioning  estate  had  power  to  determine  mother 
of  decedent,  who  had  not  joined  in  conveyance  to  decedent  by  her 
husband  of  homestead,  was  owner  of  half  interest  therein  and  to  set 
aside  such  interest  to  her;  Anderson  v.  Carter,  29  Tex.  Civ.  243,  69 
S.  W.  80,  where  homestead  is  separate  property  of  husband,  his  deed 
thereof  in  which  wife  did  not  join  operates  as  conveyance  where  he 
afterward  acquires  another  homestead;  Texas  Land  etc.  Co.  v.  Cooper 
(Tex.  Civ.),  67  S.  W.  175,  where  husband  fraudulently  had  second 
deed  to  homestead  issued  to  him,  grantors  to  retain  vendor's  lien 
to  secure  purchase  money  notes,  wife,  not  being  party  to  fraud,  was 
not  estopped  from  asserting  her  homestead  rights.  See  note,  95  Am. 
St.  Bep.  912,  920. 
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Distingnifthed  in  Colonial  ft  N.  S.  Mtg.  Co.  r.  Thetford,  27  Tex. 
Ciy.  153,  154,  155,  66  S.  W.  104, 105,  holding  husband's  deed  after  both 
his  own  and  wife's  death  did  not  estop  his  heirs  ontil  after  wife's 
death. 

Mere  Privilege  of  Possession  and  Enjoyment  is  not  measure  of 
wife's  right  in  homestead;  she  has  community  interest  indefeasi- 
ble without  her  consent. 

Approved  in  Hubs  v.  Wells,  17  Tex.  Civ.  197,  44  S.  W.  34,  holding 
wife's  right  not  lost  by  void  deed  and  later  marriage. 

Distinguished  in  Summers  v.  Sheern  (Tex.  Civ.),  37  S.  W.  247, 
holding  vendor's  possession  does  not  give  subsequent  purchaser  notice 
of  vendee's  fraud. 

Agreement  of  Hnsband  to  Oonvey  Homestead  at  Future  Time  may 
become  binding  upon  consent  by  wife  or  acquisition  of  new  home- 
stead. 

Distinguished  in  Woeltz  v.  Woeltz  (Tex.  Civ.),  57  S.  W.  906,  hold- 
ing void  mortgage  on  business  homestead  not  validated  by  later 
abandonment. 

89  Tex.  435-437,  35  8.  W.  1,  WAGGENEB  v.  HASESLL. 

Lots  Detached  from  Besidence  and  Oultlyated  by  Owner,  whose 
occupation  was  that  of  gardener,  constitute  place  of  business  exempt 
from  execution  as  part  of  homestead. 

Approved  in  Atkinson  v.  Phares,  20  Tex.  Civ.  152,  49  S.  W.  654, 
reaffirming  rule;  Anderson  v.  Sessions,  93  Tex.  283,  285,  286,  77  Am. 
St  Rep.  877,  51  S.  W.  876,  877,  878,  holding  lot  removed  from  home 
supplying  vegetables  for  family  part  of  homestead. 

"Business"  is  that  Which  Busies  or  Occupies  One's  Time  and  at- 
tention and  labor  for  a  livelihood. 

Approved  in  Cohen  v.  State,  53  Tex.  Cr.  427,  110  S.  W.  68,  apply- 
ing rule  in  prosecution  for  business  of  storing  intoxicants  for  others 
where  defendant  proved  intoxicants  were  stored  as  favor. 

89  Tez.  438-141,  35  S.  W.  8,  PEACOCS:  v.  DALLAS. 

Section  165  of  Dallas  City  Charter,  Proyiding  that  Oity  shall  not 
be  liable  to  suit  for  injuries  resulting  from  gross  negligence  of  city, 
etc.,  did  not  exempt  it  from  liability  for  ordinary  negligence. 

Approved  in  Dallas  v.  McAllister  (Tex.  Civ.),  39  S.  W.  174,  holding 
provision  not  applicable  to  injury  through  caving  in  of  sewer  near 
break  which  had  existed  two  weeks.  See  notes,  23  L.  B.  A.  (n.  s.) 
283,-  20  L.  B.  A.  (n.  s.)  694. 

89  Tex.  441-445,  36  S.  W.  4,  WESTEBN  UNION  TEL.  00.  ▼. 
MITCHELL. 

Court  of  Civil  Appeals  may  Consider  Assignment  of  Error  based 
upon  action  of  trial  court  in  giving,  qualifying,  or  refusing  charges, 
although  such  action  was  not   specified  in   motion  for  new  trial. 

Approved  in  City  of  Austin  v.  Forbis,  99  Tex.  238,  89  S.  W.  406, 
holding  it  not  necessary  that  error  in  admission  of  evidence  pre- 
served by  bill  of  exceptions  should  again  be  urged  in  motion  for 
new  trial  in  order  to  be  available  on  appeal;  McFadden  v.  Missouri 
etc.  By.  Co.,  41  Tex.  Civ.  356,  92  S.  W.  993,  reviewing  rulings  of 
trial  court  in  giving  and  refusing  instructions  and  excluding  evi- 
dence, although  they  were  not  made  ground  for  new  trial;  Dean  v. 
Cate,  39  Tex.  Civ.  187,  87  S.  W.  235,  question  of  sufficiency  of  evi- 
dence to  support  verdict,  not  having  been  presented  on  motion  for 
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new  trial,  will  not  be  considered  on  appeal;  Northern  Texas  Traction 
Co.  ▼.  Jamison,  S8  Tex.  Civ.  58,  85  S.  W.  306,  where  charge  contained 
affirmative  error,  it  can  be  reviewed  on  appeal,  although  not  urged 
in  motion  for  new  trial;  Valentine  v.  Sweatt,  34  Tex.  Civ.  139,  78 
S.  W.  388,  no  question  having  been  raised  in  motion  for  new  trial 
as  to  sufficiency  of  testimony  to  sustain  verdict,  objection  thereto 
conies  too  late  in  appellate  court;  Ft.  Worth  etc.  By.  Co.  v.  Swells, 
28  Tex.  Civ.  499,  67  S.  W.  517,  failure  to  urge  error  in  court's  charge 
as  to  measure  of  damages  in  motion  for  new  trial  does  not  waive 
it,  but  may  be  considered  on  appeal;  Griffin  v.  McKinney,  25  Tex. 
Civ.  438,  62  S.  W.  82,  applying  rule  to  assignment  of  error  where 
facts  found  by  court;  Holman  v.  Galveston  etc.  By.,  14  Tex.  Civ. 
502,  37  S.  W.  465,  arguendo,  on  consideration  of  assignments  where 
requirements  of  motion  for  new  trial  lacking;  Childress  v.  Smith 
(Tex.  Civ.),  37  S.  W.  1080,  refusing  to  consider  assignment  based  on 
insufficiency  of  evidence  to  support  verdict. 

Criticised  in  Maury  v.  Smith  (Tex.  Civ.),  37  S.  W.  463,  although 
considering  assignments  of  error  couched  in  general  terms. 

Snpreme  Oonrt  lias  Jurisdiction  to  Revise  Judgment  remanding 
or  reversing  cause,  where  decision  of  court  of  civil  appeals  is  in 
conflict  with  other  decisions  of  same  court. 

Approved  in  Smith  v.  Connor,  98  Tex.  436,  84  S.  W.  816,  denying 
mandamus  to  require  court  of  civil  appeals  to  certify  to  question 
decided  in  conflict  with  previous  decisions  of  supreme  court. 

89  Tez.  445-454,  36  8.  W.  145,  OLEVEIiAND  V.  CLEVELAND. 

Intent  of  Testator  is  to  be  Determined  by  Consideration  of  en- 
tire language  of  will,  if  possible;  if  still  doubtful,  attendant  circum- 
stances may  be  considered. 

Reaffirmed  in  Lenz  v.  Sens,  27  Tex.  Civ.  445,  66  S.  W.  111. 
Approved  in  Wiess  v.  Goodhue,  98  Tex.  280,  83  S.  W.  179,  where 
will  of  wife  bequeathed  half  of  her  estate  to  husband  and  half  to 
children,  with  power  to  husband  to  make  partition,  and  providing 
for  his  support  for  life  out  of  entire  estate,  if  half  was  insufficient, 
legal  title  to  half  property  vested  in  children  and  not  in  husband  in 
trust;  Prieto  v.  Leonards,  32  Tex.  Civ.  210,  74  S.  W.  43,  where  will 
gave  executor  power  to  manage  and  control  estate  and  to  sell  and 
convey  by  deed,  and  property  or  proceeds  were  to  be  held  in  trust 
for  testatrix's  daughter,  executor  had  power  to  bind  estate  by  giving 
note  and  mortgage  to  secure  money  borrowed  for  debts  of  estate. 

89  Tex.   454-460,  34   a  W.  414,  35  S.  W.   144,   GULF  ETC.  B7.  ▼. 
EDLOFF. 

Where,  In  Suit  Against  Two  Carriers  for  Injury*  to  Freight,  peti- 
tion alleges  partnership  in  transaction,  where  one  denies  allega- 
tion, but  not  under  oath,  it  cannot  object  that  judgment  was  against 
it  for  whole  amount,  if  liability  of  other  appeared. 

Distinguished  in  Texas  etc.  B.  B.  Co.  v.  Gray,  45  Tex.  Civ.  210, 
99  S.  W.  1126,  where  in  suit  against  last  of  several  carriers  for  dam- 
ages to  shipment,  plaintiff  alleged  agent  of  initial  carrier  was  de- 
fendant's agent,  and  defendant  had  arrangement  by  which  each  acted 
as  agent  of  other  in  shipping  contracts,  it  was  insufficient  to  charge 
partnership  as  would  make  each  responsible  for  acts  of  other;  Hay- 
den  Saddlery  etc.  Co.  v.  Bamsay,  14  Tex.  Civ.  189,  36  S.  W.  596, 
refusing  recovery  under  judgment  by  default  for  amount  stated  by 
jury  where  verdict  general. 
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Where  Plaintiff  Shows  That  Goods  were  Delivered  to  him  in  dam- 
aged condition^  he  makes  prima  facie  case  against  last  of  several 
connecting  carriers;  and  such  carrier,  in  order  to  escape  liability, 
must  show  that  injury  occurred  on  another  line. 

Approved  in  International  etc.  By.  Co.  v.  Startz,  97  Tex.  172,  77 
S.  W.  2,  railroad  denying  partnership  with  connecting  lines  is  not 
liable  for  damages  to  shipment  of  cattle  not  shown  to  have  been 
caused  on  its  road,  where  it  limited  its  liability  to  its  own  road; 
Gulf  etc.  Ry.  Co.  v.  Oushney,  95  Tex.  312,  67  S.  W.  78,  upholding 
instruction  that  jury  should  determine  aggregate  damage  caused  by 
delays  between  origin  and  destination  of  shipment,  and  apportion 
amount  caused  by  each  company;  Gulf  etc.  By.  Co.  v.  H.  B.  Pitts 
&  Son,  37  Tex.  Civ.  215,  83  S.  W.  729,  where  goods,  shown  to  have 
been  in  good  order  when  received  by  initial  carrier,  were  in  damaged 
condition  when  delivered,  terminal  carrier  must  prove  goods  were 
not  damaged  in  its  possession,  and  then  burden  of  proof  is  on  preced- 
ing carrier  to  acquit  itself;  Missouri  etc.  By.  Co.  v.  Mazzie,  29  Tex. 
(Jiv.  296,  68  S.  W.  56,  appl3ring  rule  in  action  against  connecting 
carriers  for  damaged  condition  of  grapes;  Texas  etc.  By.  Co.  v.  Kelly 
(Tex.  Civ.),  74  S.  W.  344,  in  action  against  final  carrier  for  dam- 
ages to  stoves,  evidence  that  stoves  were  improperly  packed  by 
initial  carrier  is  sufficient  to  rebut  presumption  of  its  negligence; 
Askew  V.  Gulf  etc.  By.  Co.  (Tex.  Civ.),  73  S.  W.  846,  court  should 
have  instructed  that  proof  that  baggage  was  in  good  condition,  but 
was  damaged  when  delivered  to  him  at  destination,  made  out  prima 
facie  case  against  terminal  carrier;  St.  Louis  etc.  By.  Co.  v.  Coolidge, 
73  Ark.  115,  108  Am.  St.  Bep.  21,  83  S.  W.  334,  67  L.  B.  A.  555, 
presumption  that  final  carrier  is  negligent  one  is  overcome  in  suit 
for  damages  against  initial  company  for  unreasonable  delay  and 
proof  that  both  initial  and  last  carriers  were  negligent. 

Distinguished  in  Houston  etc.  B.  B.  Co.  v.  Scott,  99  Tex.  330,  89 
S.  W.  764,  holding  charge  in  action  against  three  connecting  carriers, 
each  limiting  their  liability  to  damage  on  own  line,  where  proof 
showed  damage  done  on  first  two  lines,  that  terminal  carrier  must 
show  amount  of  damages  on  lines  of  preceding  carriers  to  relieve 
itself,  erroneous;  St.  Louis  etc.  Ry.  Co.  v.  Green,  44  Tex.  Civ.  17, 
18,  97  S.  W.  533,  534,  where  goods  shipped  over  three  connecting 
roads,  and  delivered  to  initial  road  in  good  condition,  and  were  in 
general  bad  order  when  received  by  final  carrier,  presumption  that 
it  occurred  on  line  of  final  carrier  did  not  obtain;  Texas  etc.  B.  B. 
V.  Brown  (Tex.  Civ.),  37  S.  W.  786,  charging  last  carrier  where  evi- 
dence proved  injury  while  in  its  hands. 

89  Tez.  465-469,  35  S.  W.  145,  EILaOBE  v.  NORTHWEST  TEXAS 
ETC.  SOCIETY. 

Where  Parties  to  Building  Contract  have  Agreed  that  architect's 
estimates,  made  as  work  progressed,  should  determine  extent  of 
performance  and  amount  of  installments,  such  estimate  is  conclusive 
as  to  facts  found. 

Approved  in  Essex  v.  Murray,  39  Tex.  Civ.  373,  68  S.  W.  739,  fol- 
lowing rule;  Dallas  etc.  Loan  Assn.  v.  Thomas,  36  Tex.  Civ.  272,  81 
S.  W.  1044,  under  contract  to  complete  building  according  to  plans 
and  in  manner  satisfactory  to  architect,  his  decision  as  to  what  is 
necessary  to  constitute  compliance  is  conclusive  in  absence  of  fraud; 
Malone  v.  Mayfield,  13  Tex.  Civ.  550,  36  S.  W.  149,  in  action  to 
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enforce  mechanic's  lien  for  material  furnished  defaulting  contractor, 
where  building  contract  provided  for  completing  building  upon  fail- 
ure of  contractor  and  to  deduct  cost  from  contract  price,  and  cer- 
tificate of  architect  to  be  conclusive  as  to  cost  of  completion,  such 
certificate  is  conclusive;  Brooke  v.  Laurens  Milling  Co.,  78  S.  G. 
203,  125  Am.  St.  Rep.  780,  58  S.  E.  807,  applying  rule  where  contract 
of  purchase  of  corn  provided  "West  Nashville  Public  Elevator  weights 
and  grades  must  be  accepted  as  final*';  Childress  v.  Smith,  90  Tex. 
616,  40  S.  W.  391,  refusing  recovery  where  no  estimates  given  and 
no  fraud  proved. 

Burden  of  Preying  Frand  Ib  on  Party  complaining. 

See  note,  1  L.  R.  A.  (n.  s.)  1052. 

89  Tez.  469-475,  35  S.  W.  141,  HEBNDON  v.  VICS. 

WordB,  "to  the  Witliin  Deed,"  Fonnd  In  Purported  Transfer,  should 
be  construed  as  referring  to  deed  upon  which  transfer  was  written. 

Approved  in  Montgomery  v.  Hornberger,  16  Tex.  Civ.  32,  40  S.  W. 
629,  holding  confirmation  referring  to  invalid  deed  is  present  convey- 
ance. 

Presnmption  of  Grant  Arising  ftom  Long  Possession  is  one  of  fact, 
and  jury  should  determine  effect  of  evidence  to  support  it. 

Approved  in  Hirsch  v.  Patton,  49  Tex.  Civ.  503,  108  S.  W.  1017, 
admitting  recital  in  deed  thirty  years  old  that  grantor  acquired  in- 
terest of  plaintiff's  ancestor  and  conveyed  it  with  his  own  in  con- 
nection with  evidence  showing  assertion  of  ownership  by  grantor  and 
nonassertion  of  ownership  by  plaintiff's  ancestor;  Carlisle  v.  Gibbs, 
44  Tex.  Civ.  198,  201,  98  S.  W.  194,  196,  applying  rule  in  action  to 
try  title;  Texas  Tram  etc.  Co.  v.  Gwin,  29  Tex.  Civ.  7,  67  S.  W. 
895,  upholding  refusal  to  instruct  as  to  presumption  of  deed  to  sup- 
port claim,  where  evidence  showed  claim  was  not  accompanied  by 
possession  for  sixty  years,  and  nonclaim  under  adverse  title  for  same 
time;  Herndon  v.  Burnett,  21  Tex.  Civ.  27,  50  S.  W.  583,  sustaining 
submission  to  jury. 

89  Tex.  475-480,  35  8.  W.  364,  GULF  ETC.  BY.  v.  WABNEB. 

Members  of  Crew  of  One  Train  are  not  Fellow-servants  with  mem- 
bers of  crew  on  another  train  on  same  road. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Howard,  97  Tex.  518,  80  S.  W. 
330,  denying  recovery,  where  hostler  of  railway  roundhouse  was  killed 
by  negligence  of  his  subordinates  while  engaged  in  same  work  with 
them;  Gulf  etc.  Ry.  Co.  v.  Elmore,  35  Tex.  Civ.  60,  79  b.  W.  894, 
porter  engaged  in  unloading  freight  and  brakeman  calling  off  each 
piece   of  freight  to  be   checked   by   agent  are   not  fellow-servants; 
Moore  v.  Jones,  15  Tex.  Civ.  392,  39  S.  W.  594,  holding  conductor 
and  engineer  of  railroad  are  fellow-servants;   Missouri  etc.  Ry.  Co. 
V.   Collins,   15   Tex.   Civ.   25,   39   S.   W.    152,   where   plaintiff,   while 
painting  coal-bin   for  railroad,  was   injured  by  engine   striking   his 
ladder,  court  did  not  err  in  not  submitting  issue  of  negligence  of 
fellow-servant,  as  evidence  did  not  warrant  it;  St.  Louis  etc.  R.  Co.  v. 
Furry,   114  Fed.  902,  fireman  injured  by  collision   of  trains  caused 
by  failure  of  telegraph  operator  to  deliver  orders  from  train   dis 
patcher  is  not  fellow-servant  of  telegraph  operator;  Gulf  etc.  Ry.  Co 
V.  Warner  (Tex.  Civ.),  36  S.  W.  119,  holding  error  to  submit  ques 
tion  of  negligence  where  employees  are  fellow-servants;  Houston  etc 
Ry.  V.  Talley,  15  Tex.  Civ.  116,  39  S.  W.  206,  holding  one  in  loco 
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motive  department  and  one  in  train  department  not  fellow-servants; 
Patterson  v.  Houston  etc.  R.  Co.  (Tex.  Civ.),  40  S.  W.  445,  holding 
brakeman  of  train  not  fellow-servant  of  workmen  on  switch-engine; 
Missouri  etc.  Ry.  v.  Whitlock,  16  Tex.  Civ.  178,  41  8.  W.  408,  hold- 
ing foreman  of  yard  crew  and  engineer  temporarily  in  yards  not 
fellow-servants;  Masterson  v.  Galveston  etc.  Ky.  (Tex.  Civ.),  42  S. 
W.  1002,  holding  switchman  of  one  crew  and  fireman  of  another  not 
fellow-servants;  Houston  etc.  R.  R.  v.  Patterson,  20  Tex.  Civ.  262, 
48  S.  W.  750,  holding  engineer  on  one  train  and  brakeman  on  another 
not  fellow-servants;  Galveston  etc.  Ry.  v.  Masterson  (Tex.  Civ.),  51 
S.  W.  1091,  holding  switchman  on  one  engine  not  fellow-servant  of 
switchman  on  another. 

Test  of  Grade  Under  'Tellow-servant  Act"  is  Authority  of  One  over 
other  while  "engaged  in  the  common  service." 

Approved  in  Kansas  City  etc.  Ry.  v.  Becker,  63  Ark.  486,  39  S. 
W.  360,  requiring  for  recovery  proof  that  engineer  controls  fireman; 
Tex.  etc.  R.  R.  v.  Frazier,  90  Tex.  37,  36  S.  W.  433,  International 
etc.  Ry.  V.  Moore,  16  Tex.  Civ.  55,  41  S.  W.  72,  both  holding  en- 
gineer and  brakeman  not  fellow-servants  where  brakeman  not  sub- 
ject to  engineer. 

"Wozklng  Together  at  the  Same  Time  and  Place"  does  not  demand 
exact  coincidence  as  to  either,  but  only  that  it  shall  be  sufficient 
to  allow  employees  to  observe  each  other's  conduct. 

Approved  in  Dryburg  v.  Mercur  Gold  etc.  Co.,  18  Utah,  425,  55 
Pac.  371,  holding  question  whether  servants  working  at  same  time 
and  place  for  jury. 

89  Tex.  480-483,  35  S.  W.  862,  MHJJSB  v.  SULLIVAN. 

One  Joint  Contractor  may  be  Sued  on  Contract  without  joining  all. 

Approved  in  Clark  v.  Turk  (Tex.  Civ.),  50  S.  W.  1071,  Bute  v. 
Brainerd,  9a  Tex.  139,  53  S.  W.  1018,  reaffirming  rule;  McDooald  v. 
Cabiness,  100  Tex.  616,  102  S.  W.  722,  upholding  plaintiflTs  recovery 
against  one  of  two  defendants,  with  whom  he  is  alleged  to  have  con- 
tract; Alexander  v.  Wakefield  (Tex.  Civ.),  69  S.  W.  78,  holding  in 
suit  on  joint  and  several  contract  against  one  maker  and  heir  of 
other,  it  is  not  error  to  allow  plaintifif  to  dismiss  suit  against  heir; 
Texas  etc.  Ry.  Co.  v.  Sheftall,  133  Fed.  725,  applying  rule  where 
suit  was  dismissed  as  to  one  of  two  joint  tort-feasors;  McFarlane  v. 
Howell,  91  Tex.  221,  42  S.  W.  854,  holding  sureties  on  appeal  bond 
where  judgment  against  principal  alone;  Acers  v.  Acers,  22  Tex. 
Civ.  586,  56  8.  W.  197,  holding  since  surety  liable  without  suing 
principal,  statute  not  suspended  on  principal's  death. 

In  Suit  Against  Joint  Contractors,  Plaintiif  may  Enter  nolle  prosequi 
as  to  one  and  have  judgment  against  others. 

Approved  in  Missouri  etc.  Ry.  v.  Enos,  92  Tex.  580,  50  S.  W.  928, 
appellate  court  may  reverse  as  to  one  tort-feasor,  and  affirm  as  to 
other;  Bute  v.  Brainerd,  93  Tex.  140,  53  S.  W.  1018,  holding,  on  dis- 
missal as  to  one,  rights  against  him  are  retained. 

89  Tez.  48a-496,  59  Am.  St.  Sep.  70,  84  S.  W.  98,  86  a  W.  474,  81 
L.  B.  A.  669,  CLARENDON  LAND  CO.  v.  McCLELLAND. 
It  is  Lawful  for  Owner  to  Place  Diseased  Cattle  in  Own  Pasture, 

even  if  fact  of  disease  is  known,  and  only  negligence  will  render  him 
liable  for  damages  caused  by  them. 
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Approved  in  Gulf  etc.  By.  v.  Oakes,  94  Tex.  159,  58  S.  W.  1000, 
52  L.  B.  A.  293,  holding  railroad  not  liable  for  injury  by  spreading 
grass,  where  not  negligent.    See  note,  6  L.  B.  A.  (n.  s.)  923. 

In  Suit  for  Damages  for  Disease  Commmilcated  by  Cattle  breaking 
from  adjoining  pasture,  burden  is  on  plaintiff  to  prove  that  his  fence 
was  sufficient  to  exclude  ordinary  cattle. 

Approved  in  Missouri,  K.  &  T.  By.  of  Texas  v.  Wood,  95  Tex.  233,  93 
Am.  St.  Bep.  834,  66  S.  W.  461,  56  L.  B.  A.  592,  where  railroad  takes 
charge  of  employee  affected  with  smallpox,  it  is  liable  for  contagion 
caused  by  his  escape  through  its  negligence;  Frazer  v.  Bedford  (Tex. 
Civ.),  66  S.  W.  573,  under  stock  law  owner  is  liable  for  trespass  of  hig 
cattle  into  sufficiently  fenced  premises.  See  notes,  81  Am.  St.  Bep. 
447;  46  L.  B.  A.  181. 

89  Tex.  497-^1,  35  a  W.  470,  QIMBEL  v.  GOMPBEOHT. 

County  Court  lias  No  Jarisdlctioa  Over  Claim  Pleaded  in  reconven- 
tion where  amount  thereof  exceeds  one  thousand  dollars;  admitting 
plaintiff's  debt  and  offering  to  credit  it  on  amount  claimed  does  not 
give  jurisdiction. 

Approved  in  Pennybacker  v.  Hazlewood,  26  Tex.  Civ.  186,  61  S.  W. 
155,  reaffirming  rule;  Eule  v.  Dorn,  41  Tex.  Civ.  526,  92  S.  W.  830, 
holding  in  suit  in  county  court  on  promissory  notes  aggregating  eight 
hundred  and  forty  dollars,  where  defendant  answered  he  shipped 
rice  to  plaintiff  on  guaranty  of  seventeen  hundred  and  sixty-one  dol- 
lars, proceeds  to  be  applied  on  notes,  and  same  sold  at  seven  hundred 
and  sixty-one  dollars,  and  prayed  judgment  for  difference  between 
guaranteed  price  and  notes,  this  was  plea  of  payment  and  not  coun- 
terclaim, and  balance  due  was  within  court's  jurisdiction;  Times  Pub. 
Co.  V.  Hill,  36  Tex.  Civ.  392,  394,  81  S.  W.  808,  810,  denying  justice's 
jurisdiction  over  plea  in  reconvention  alleging  damages  in  excess  of 
limit  of  its  jurisdiction,  though  unliquidated,  and  prayer  is  only  for 
amount  within  jurisdiction;  Williamson  v.  Bodan  Lumber  Co.,  36  Tex. 
Civ.  447,  82  S.  W.  341,  upholding  exception  to  counterclaim,  where  in 
justice  court  plaintiff  sued  for  sum  within  its  jurisdiction,  and  de- 
fendant pleaded  counterclaim  of  six  hundred  and  twenty-eight  dol- 
lars, and  prayed  plaintiff's  claim  be  deducted,  and  judgment  rendered 
for  balance;  Clark  v.  Smith,  29  Tex.  Civ.  364,  68  S.  W.  533,  holding 
judgment  denying  plaintiff's  recovery  final  from  which  appeal  can 
be  taken,  where  defendant  set  up  counterclaim  in  justice's  court 
exceeding  two  hundred  dollars,  but  took  no  notice  of  it,  as  court  dis- 
posed of  only  issue  it  had  jurisdiction  of;  Bylie  v.  Elam  (Tex.  Civ.),  79 
S.  W.  326,  denying  jurisdiction  of  justice's  court  in  suit  for  eighty- 
two  dollars,  where  defendant  set  up  counterclaim  for  two  hundred 
and  seventy-six  dollars,  and  defendant  credited  plaintiff  with  amount 
sued  for;  Cain  v.  Culbreath  (Tex.  Civ.),  35  S.  W.  809,  Brigman  v. 
Aultman  (Tex.  Civ.),  55  S.  W.  511,  both  denying  county  court's  juris- 
diction over  appeal  from  claim  in  reconvention  in  justice's  court  ex- 
ceeding two  hundred  dollars;  Pioneer  etc.  Loan  Co.  v.  Wilson  (Tex. 
Civ.),  39  S.  W.  1095,  denying  justice  court's  jurisdiction  over  claim 
in  reconvention  exceeding  two  hundred  dollars;  Smith  v.  Dye,  21  Tex. 
Civ.  664,  52  S.  W.  982,  where  credit  of  plaintiff's  claim  offered  in 
justice's  court;  Bobinson  v.  Garrett  (Tex.  Civ.),  54  S.  W.  270,  Blair 
V.  Blanton,  93  Tex.  350,  55  S.  W.  322,  both  holding  jurisdiction  gov- 
erned by  larger  amount  whether  in  complaint  or  in  setoff. 
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Writ  of  Attaclunent  Being  Allowable  Before  Debt  Becomes  Due, 
it  cannot  be  abated  by  plea  showing  that  debt  wae  alleged  to  be 
overdue. 

Approved  in  Tootle  v.  Alexander,  13  Tex.  Civ.  617,  35  S.  W.  822, 
sustaining  petition  failing  to  show  what  part  of  debt  due;  Pioneer 
Savings  etc.  Co.  v.  Peck,  20  Tex.  Civ.  128,  49  S.  W.  169,  Rabb  v. 
White  (Tex.  Civ.),  45  S.  W.  851,  both  allowing  attachment  suit  on 
obligation  before  due;  Mallette  v.  Fort  Worth  etc.  Co.,  21  Tex.  Civ. 
268,  51  S.  W.  859,  holding  subsequent  lien  creditor  not  entitled  to  have 
prior  attach^ient  vacated,  in  that  it  was  sued  out  without  reasonable 
grounds  for  believing  affidavit  for  attachment  is  true.  See  note,  123 
Am.  St.  Rep.  1032. 

89  Tex.  501-503,  35  S.  W.  473,  OBB  ETC.  SHOE  CO.  v.  THOMPSON'. 

Creditor  of  Insolvent  Corporation  cannot,  by  Attaclunent  or  gar- 
nishment, secure  advantage  over  other  creditors,  after  a  trust  attaches 
for  purpose  of  winding  up. 

^  Approved  in  Orr  &  Lindsley  Shoe  Co.  v.  Thompson  (Tex.  Civ.),  36 
S.  W.  1131,  reaffirming  rule;  Farmers'  etc.  Nat.  Bank  v.  Bell,  31 
Tex.  Civ.  127,  71  S.  W.  572,  creditor,  obtaining  judgment  against 
executor  of  insolvent  estate,  obtains  no  lien  or  preference  over  other 
creditors;  Moon  Carriage  Co.  v.  Waxahachie  Grain  etc.  Co.,  89  Tex. 
512,  35  S.  W.  1047,  American  Nat.  Bank  v.  Dallas  etc.  Mfg.  Co.,  15 
Tex.  Civ.  634,  636,  39  S.  W.  957,  both  allowing  creditor  preference 
where  corporation  a  going  concern;  A.  B.  Frank  Co.  v.  Berwind  (Tex. 
Civ.),  47  S.  W.  682,  allowing  preference  to  director  where  corporation 
a  going  concern;  Pioneer  Savings  etc.  Co.  v.  Peck,  20  Tex.  Civ.  133, 
49  S.  W.  172,  allowing  preference  to  stockholder  where  corporation  is 
a  going  concern. 

Distinguished  in  Farwell  v.  Sweetzer,  10  Colo.  Ap.  424,  426,  51 
Pac.  1014,  holding  assets  of  insolvent  corporation  trust  fund  only  as 
between  creditors  and  stockholders,  and  not  for  ratable  distribution 
among  all  creditors. 

All  Creditors  must  be  Parties  to  Qamislunent  Proceedings  to  reach 
assets  of  insolvent  corporation. 

Approved  in  Winchester  v.  Mabury,  122  Cal.  527,  55  Pac.  394,  re- 
quiring joinder  of  all  creditors  to  secure  a  remedy  for  misappropria* 
tion. 

89  Tex.  604-^06,  35  &  W.  469,  8EWABD  CONFECTIONEBY  CO. 
▼.  ULLMAN. 

Conveyance  Purporting  to  be  Deed  of  Trusty  Preferring  Certain 
creditors,  and  providing  for  return  of  sur^us  to  grantor,  is  not  an 
assignment. 

Reaffirmed  in  Rindskoflf  v.  Vanleer,  14  Tex.  Civ.  95,  36  S.  W.  918. 
See  note,  37  L.  R.  A.  359,  360. 

89  Tez.  507-^11,  35  S.  W.  1045,  WAIXEB  v.  LEOKABD. 

In  Suit  to  Recover  Land  Claimed  by  Adverse  Possession,  plaintiff 
may  show  that  defendant's  vendor  had  at  different  times  disclaimed 
title  to  parts  of  tract,  had  purchased  parts  within  inclosure,  that 
he  was  illiterate,  but  honest  and  taciturn,  that  lists  of  his  land  never 
included  land  claimed,  that  there  was  no  deed  to  him  on  record. 

Approved  in  White  v.  Eavenson,  46  Tex.  160,  101  S.  W.  1030,  where 
party   claims   whole   tract   by  adverse   possession,   evidence   that   he 
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paid  taxes  on  only  forty  acres  was  admissible  in  issue  of  extent  of 
his  claim;  Daugherty  v.  New  York  etc.  Land  Co.  (Tex.  Civ.),  61 
8.  W.  949,  holding  mistaken  claim  as  part  of  survey  did  not  defeat 
adverse  character. 

Bill  of  Exceptions  Stating  Oeneral  Objection  to  Admission  of  evi- 
dence must  be  taken  as  stating  every  objection  to  testimony  in 
question. 

Approved  in  Kingsbury  v.  Waco  State  Bank,  30  Tex.  Civ.  393,  70 
S.  W.  554,  holding  error  in  exclusion  of  evidence  may  be  considered, 
though  bill  of  exceptions  does  not  show  special  objection;  Wheeler 
V.  Tyler  etc.  Ry.,  91  Tex.  360,  43  S.  W.  877,  holding  where  specific 
objections  stated,  only  those  stated  can  be  considered;  Gunnels  v. 
Cartledge  (Tex.  Civ.),  64  S.  W.  808,  holding  general  objection  au- 
thorizes review. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Jarrell,  38  Tex.  Civ.  429, 
86  S.  W.  633,  bill  of  exceptions  to  exclusion  of  evidence  simply  stat- 
ing party  objected  is  insufficient  for  failing  to  state  objection;  Grin- 
nan  V.  Rousseaux,  20  Tex.  Civ.  20,  21,  48  S.  W.  781,  holding  objection 
insufficient  where  failing  to  show  by  reference  to  testimony  what 
occurred. 

89  Tez.  511-^12,  35  S.  W.  1047,  MOON  BBOa  OABBIAaE  CO.  ^. 
WAXAHACHIE  QBAIN  ETC.  CO. 

Property  of  Ooing  Corporation,  although  insolvent  when  attach- 
ment issued,  is  not  trust  fund  for  benefit  of  all  creditors,  and  attach- 
ing creditor  obtains  preference. 

Reaffirmed  in  American  Nat.  Bank  v.  Dallas  etc.  Mfg.  Co.,  15 
Tex.  Civ.  634,  636,  39  S.  W.  957. 

89  Tez.  512-519,  36  &  W.  333,  434,  HUMPHREYS  v.  EDWARDS. 

Transferee  of  Certificate  and  Location  and  Survey  has  legal  title 
as  against  original  grantee's  heirs  to  whom  patent  issued,  and  doctrine 
of  stale  demand  cannot  apply. 

Approved  in  Hall  v.  Reese's  Heirs,  24  Tex.  Civ.  229,  58  S.  W. 
P79,  holding  in  action  for  partition,  where  land  certificate  for  un- 
located  balance  was  sold  under  decree  of  partition,  such  proceedings 
operated  as  partition  of  certificate,  binding  upon  parties,  and  vests 
title  in  purchaser;  Hanaford  v.  Morton,  22  Tex.  Civ.  589,  55  S.  W. 
U88,  doctrine  of  stale  demand  is  inapplicable  where  land  certificate 
was  transferred  by  indorsement  on  back  to  John  Hanaford,  and  by 
lilerlcal  mistake  patent  issued  to  John  Hansford,  as  this  did  not 
••.hange  owner's  title;  Morgan  v.  Baker  (Tex.  Civ.),  40  S.  W.  27, 
holding  conveyance  by  o^e  who  entered  under  act  of  November  12, 
1866,  vests  title  in  grantee  on  issuance  of  patent. 

Instruction  Directing  Recovery  on  Failure  of  Defendant  to  sustain 
certain  defense  is  erroneous  when  defense   presented  other  issues. 

Approved  in  Boettler  v.  Tumlinson  (Tex.  Civ.),  77  S.  W.  826, 
holding  defendant  cannot  complain  of  charge  excludiug  issue  as  to 
negligence  relied  on  by  plaintiff,  where  all  defensive  issues  were  sub- 
mitted. 

89  Tez.  519-525,  35  S.  W.  1042,  TEXAS  ETC.  RY.  v.  JOHNSON. 

Where,  if  Reasonable  Diligence  had  been  Exercised,  master  should 
have  known  of  unfitness  of  servant,  he  is  chargeable  for  negligence 
resulting  in  injury  of  another  servant,  in  absence  of  proof  that 
latter  knew  of  such  unfitness. 
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Approved  in  Galveston  etc.  Ry.  ▼.  Henning  (Tex.  Civ.),  39  S.  W. 
304,  admitting  evidence  of  servant's  reputation  on  issae  of  master's 
knowledge.  See  notes,  20  L.  R.  A.  (n.  s.)  324;  48  L.  R.  A.  390; 
41  L.  R.  A.  40. 

Servant  is  not  Be<iiiired  to  Fiyamine  into  Oliaracter  of  Servants 
employed  with  him;  burden  is  upon  master  to  show  that  servant 
injured  had  knowledge  of  fellow-servant's  unfitness. 

Approved  in  International  etc.  Ry.  Co.  v.  Harris,  95  Tex.  350,  67 
S.  W.  315,  upholding  refusal  to  submit  issue  of  assumed  risk  by 
reason  of  plaintiff's  knowledge  of  defective  machine,  which  caused 
his  injury,  where  such  defense  not  pleaded;  Shoemaker  v.  Texas  etc. 
Ry.  Co.,  29  Tex.  Civ.  582,  69  S.  W.  992,  general  reputation  of  en- 
gineer's defective  eyesight  among  railroad  men  is  sufficient  to  charge 
company  with  notice  thereof;  Gulf  etc.  Ry.  v.  Royall,  18  Tex.  Civ.  88, 
43  S.  W.  816,  allowing  recovery  where  servant  ignorant  of  defect  in 
an  appliance;  International  etc.  R.  R.  v.  Cook,  16  Tex.  Civ.  389,  41 
S.  W.  666,  Liaurence  v.  Texas  etc.  Ry.,  25  Tex.  Civ.  294,  61  S.  W. 
343,  both  allowing  recovery  where  servant's  knowledge  not  proved. 
See  note,  14  L.  R.  A.  (n.  s.)  760,  762,  764. 

Miscellaneous. — Texas  etc.  Ry.  v.  Johnson,  14  T«x.  Civ.  566,  37 
S.  W.  974,  denying  rehearing;  Texas  etc.  Ry.  v.  Johnson,  90  Tex.  305, 
38  S.  W.  520,  denying  writ  of  error. 

89  Tex.  525-^29,  35  S.  W.  1054,  STRANQ  v.  PBAY. 

Constitution,  Article  16^  Section  37,  Oives  Mechanic's  Lion,  inde- 
pendent of  statute,  on  interest  of  person  causing  improvements  to 
be  made,  on  land  on  which  they  are  situated,  to  extent  that  land 
is  necessary  to  their  enjoyment,  or  may  be  intended  to  be  used  in 
connection  therewith. 

Approved  in  Powers  Lumber  Co.  v.  Wade,  15  Tex.  Civ.  298,  39 
S.  W.  160,  arguendo,  holding  contract  sufficient  to  give  lien  where 
no  particular  lot  described;  Berry  v.  McAdams  (Tex.  Civ.),  50  S.  W. 
955,  arguendo,  in  holding,  on  foreclosure,  oral  evidence  of  contract 
admissible. 

Mechanic's  Lien  Depending  niKm  Constitution,  and  not  upon  stat- 
ute, legislature  cannot  affix  conditions  of  forfeiture. 

Approved  in  Blakeney  v.  Nalle,  45  Tex.  Civ.  638,  101  S.  W.  876, 
where  lien  was  given  in  favor  of  contractor  making  repairs  on  build- 
ing, compliance  with  statutory  requirements  as  to  filing  not  necessary; 
June  V.  Doke,  35  Tex.  Civ.  244,  80  S.  W.  405,  holding  builder's  lien 
superior  to  lien  of  deed  of  trust  given  on  the  building  subsequently 
to  secure  payment  of  machinery  purchased  and  placed  in  said  build- 
ing; Farmers'  etc.  Nat.  Bank  v.  Taylor,  91  Tex.  81,  40  S.  W.  879, 
arguendo,  in  holding  that  as  between  original  contractors  notice  not 
necessary. 

As  Between   the    Contracting   Parties,  Mechanic's   Lien  Attachos 

under  the  constitution,  and  is  not  lost  by  failure  to  record  contract 
or  bill  of  particulars  as  directed  by  statutes.  # 

Approved  in  Kahler  v.  Carruthers,  18  Tex.  Civ.  222,  45  S.  W.  163, 
Texas  etc.  Supply  Co.  v.  National  Loan  etc.  Co.,  22  Tex.  Civ.  353, 
54  S.  W.  1061,  and  Delauney  v.  Butler  (Tex.  Civ.),  55  S.  W.  762,  all 
reaffirming  rule;  Padgitt  v.  Dallas  Brick  etc.  Co.  (Tex.  Civ.),  51 
S.  W.  530,  holding  service  on  member  of  building  committee  of  un- 
incorporated society  sufficient  under  statute. 
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89  T^z.  529-556,  36  8.  W.  56,  MOBBTLL  v.  SMITH  COUNTY. 

Wliere  Railroad  has  Performed  Conditions  Precedent  to  right  to 
county  aid  bond  issue,  and  bonds  are  issued,  they  cannot  be  in- 
validated by  failure  of  county  court  to  levy  tax  required  before  issue. 

Reaffirmed  in  Thornburgh  ▼.  Tyler,  16  Tex.  Civ.  444,  445,  43  S.  W. 
1056,  1057. 

Taxes  Levied  and  Collected  to  Pay  Interest  and  principal  of  bonds 
become  property  of  bondholders,  and  officers  of  state  charged  with 
administration  of  fund  hold  them  as  trustees. 

Approved  in  Swenson  v.  Smith  County,  89  Tex.  557,  36  S.  W.  1133, 
following  rule;  House  v.  City  of  Dallas,  96  Tex.  597,  74  S.  W.  902, 
holding  city  cannot  maintain  action  against  tax  collector  to  recover 
taxes  collected  to  meet  interest  and  sinking  fund  of  municipal  bonds. 

Where  After  County  Voted  Aid  Bonds,  but  Before  Bonds  issued, 
legislature  consolidated  other  railroads  with  aided  road,  county  not 
released  from  liability  to  issue  bonds. 

See  note,  89  Am.  St.  Rep.  629,  631. 

89  Tex.  557-562,  36  S.  W.  404,  WABBEN  ▼.  DENISON. 

Snpreme  Court  can  Determine  Questions  of  Law  Only;  application 
for  writ  of  error,  on  ground  that  court  of  civil  appeals  decision 
practically  settles  case,  must  show  that  question  is  one  of  law. 

Approved  in  Texas  etc.  Ry.  v.  Johnson,  14  Tex.  Civ.  568,  37  S.  W. 
975,  holding  supreme  court  should  not  determine  question  of  fact 
upon  certificate  of  dissent;  Smith  v.  Houston  etc.  Ry.,  90  Tex.  124, 
38  S.  W.  986,  denying  writ  of  error  where'  question  one  of  law  and 
decision  not  settling  case. 

89  Tex.  562-567,  35  a  W.  1067,  STATE  v.  INTEBNATIOKAL  ETC. 


Constitution,  Article  4,  Section  22,  Confers  on  Attorney  general 
exclusive  power  to  file  information  in  nature  of  quo  warranto  against 
corporations;  county  attorney  has  no  such  power. 

Approved  in  Brady  v.  Brooks,  99  Tex.  379,  89  S.  W.  1057,  applying 
rule  where  attorney  general  brought  suit  to  recover  penalties  of 
railroad  for  failure  to  pay  tax  imposed  and  district  attorney  filed 
petition  to  compel  judge  by  mandamus  to  admit  him  to  prosecute 
and  exclude  attorney  general;  Moore  v.  Bell,  95  Tex.  156,  66  S.  W. 
47,  holding  district  attorney  not  authorized  by  article  4579,  Revised 
Statutes,  to  institute  suits  to  recover  penalties  against  railroads. 

89  Tex.  567-583,  35  S.  W.  11,  36  S.  W.  245,  BABBETT  ▼.  FEATHER- 
STONE. 

Pleadings  Prepared  and  Sworn  to  by  Party  are  Admissible  in  evi- 
dence against  him,  although  superseded  by  amendment. 

Approved  in  Goodbar  Shoe  Co.  v.  Sims  (Tex.  Civ.),  43  S.  W.  1066, 
Galveston  etc.  Ry.  Co.  v.  Eckles  (Tex.  Civ.),  54  S.  W.  651,  Wright 
▼.  United  States  Mtg.  Co.  (Tex.  Civ.),  64  S.  W.  369,  and  Jordan 
V.  Young  (Tex.  Civ.),  56  S.  W.  765,  all  reaffirming  rule;  Cameron  & 
Co.  V.  Realmuto,  45  Tex.  Civ.  307,  100  S.  W.  195,  excluding  plaintiff's 
original  petition  alleging  he  was^  employee  of  independent  contractor, 
where  defense  is  that  he  was  not  employee  of  defendant  at  time  of 
injury,  is  error;  Texas  etc.  Ry.  Co.  v.  Coggin,  33  Tex.  Civ.  669,  77 
S.  W.  1054,  applying  rule  where  original  petition  as  well  as  amended 
original  petition  were   offered  in   evidence;   Ryan  v.  Dutton    (Tex. 
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Ciy.)y  38  S.  W.  546,  admitting  statement  of  account  in  abandoned 
petition  to  contradict  account  proven;  San  Antonio  etc.  By.  v.  Choate, 
22  Tex.  Civ.  619,  56  S.  W.  215,  holding  statement  that  evidence  is 
complete  does  not  estop  from  introducing  other  testimony;  Morgan 
V.  Bement,  24  Tex.  Civ.  568,  59  S.  W.  910,  allowing  use  of  abandoned 
answer  in  cross-examination;  First  Nat.  Bank  v.  Watson  (Tex.  Civ.)^ 
66  S.  W.  234,  such  pleadings  are  admissible  although  not  verified; 
Southern  Pac.  Co.  v.  Wellington  (Tex.  Civ.),  57  S.  W.  857,  and  Ft. 
Worth  etc.  By.  v.  Wright,  27  Tex.  Civ.  200,  64  S.  W.  1003,  both  holding 
error  to  refuse  to  admit  statements  in  abandoned  pleading. 

Fraudulent  Bepresentatioiu  Mean  False  or  Fraudulent  misrepre- 
sentations of  a  material  ascertainable  fact  and  not  matter  of  opinion^ 

See  note,  35  L.  B.  A.  417. 

89  Tex.  683-690,  36  8.  W.  63,  LEE  ▼.  IKTEBNATIONAIi  ETO.  BT. 

Wliere  Person,  not  Employee,  is  Killed  at  Night  in  railroad  yards,, 
through  catching  foot  in  unblocked  frog  at  point  where  beaten  path 
crossed  tracks,  in  suit  for  death,  burden  is  on  company  to  show 
contributory  negligence,  where  evidence  established  its  negligence. 

Approved  in  Merchants'  etc.  Oil  Co.  v.  Burns,  96  Tex.  577,  74  S.  W. 
760,  denying  recovery  where  laborer  killed  by  cable  on  which  he 
was  working  when  struck  by  locomotive  in  yard,  it  being  rule  of 
company  not  to  work  while  locomotive  was  in  yard;  San  Antonio 
Traction  Co.  v.  Bryant,  30  Tex.  Civ.  440,  70  S.  W.  1017,  where 
plaintiff  boarded  open  car  and  used  running-board  along  outside  of 
car  instead  of  aisle  to  get  seat  in  front,  and  was  struck  by  bridge 
girder,  he  is  not  guilty  of  contributory  negligence  as  matter  of  law; 
Gillum  V.  New  York  etc.  Co.  (Tex.  Civ.),  76  S.  W.  234,  in  action 
for  injuries  to  wife  while  passenger  on  steamship  caused  by  falling 
on  slippery  deck,  charge  that  plaintiffs  must  show  by  preponderance 
of  evidence  injuries  were  caused  without  negligence  on  part  of  plain- 
tiffs, or  either  of  them,  is  erroneous;  International  etc.  Co.  v.  De 
Olios  (Tex.  Civ.),  76  S.  W.  225,  where  evidence  showed  there  waa 
nothing  to  obstruct  decedent's  view  of  track  when  going  on  trestle 
and  that  it  was  not  too  dark  to  have  seen  approaching  train,  prima, 
facie  case  of  contributory  negligence  is  established;  Gulf  etc.  By. 
Co.  V.  Howard  (Tex.  Civ.),  75  S.  W.  805,  where  in  action  for  death 
defendants  pleaded  contributory  negligence  and  plaintiff's  testimony 
showed  decedent  going  toward  two  moving  trains  on  same  track,  in- 
struction that  burden  was  on  defendant  to  prove  contributory  negli- 
gence is  erroneous;  Denison  etc.  By.  Co.  v.  Carter  (Tex.  Civ.),  71 
S.  W.  292,  suspicion  of  negligence  cannot  be  inferred  from  case  as. 
made  by  plaintiff,  and  burden  is  not  on  him  to  clear  away  suspicion; 
Galveston  etc.  By.  v.  Slinkard,  17  Tex.  Civ.  589,  see  44  S.  W.  37, 
holding  error  to  deny  recovery  where  plaintiff  might  discover  danger; 
Galveston  etc.  By.  v.  Parrish  (Tex.  Civ.),  43  S.  W.  536,  Houston 
etc.  By.  V.  O'Neal  (Tex.  Civ.),  45  S.  W.  922,  Hillsboro  v.  Jackson, 
18  Tex.  Civ.  326,  44  S.  W.  1011,  all  holding  previous  knowledge  of 
existence  of  dangerous  place  not  proof  of  contributory  negligence. 

To  Authorize  Court  to  Take  Question  of  Negligence  from  jury^ 
evidence  must  be  auch  that  there  is  no  room  for  ordinary  minds  to 
differ  as  to  conclusion. 

Approved  in  Gulf  etc.  By.  Co.  v.  Matthews,  99  Tex.  172,  88  S.  W. 
197,  where  deceased  was  killed  while  walking  upon  railroad  track^ 
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question  whether  deceased  was  licensee  or  trespasser  is  properly  sub- 
mitted to  jury;  Hutchens  v.  St.  Louis  etc.  By.  Co.,  40  Tex.  Civ.  246, 

89  S.  W.  25,  court  erred  in  instructing  verdict  for  defendant  where 
evidence  showed  deceased  was  found  dead  near  track  where  engine 
had  passed,  and  that  public  used  path  near  track;  Paddock  v.  Bray, 
40  Tex.  Civ.  233,  88  S.  W.  422,  instruction  to  find  for  plaintiff  un- 
warranted where  plaintifiTs  right  to  recovery  depended  on  his  claim 
that  defendant  was  joint  purchaser,  and  that  he  abused  fiduciary 
relationship  by  secret  agreement  with  seller;  City  of  Ft.  Worth  v. 
Cetti,  38  Tex.  Civ.  120,  85  S.  W.  827,  in  action  to  recover  ground 
covered  by  street,  it  was  error  to  instruct  for  plaintiff  where  evidence 
was  sufficient  to  raise  issue  of  dedication  and  acquiescence  therein; 
Galveston  etc.  By.  Co.  v.  Tirres,  33  Tex.  Civ.  365,  76  S.  W.  808, 
where  there  was  conflicting  evidence  as  to  whether  or  not  train 
whistled,  conflict  being  material,  question  of  negligence  depending 
thereon  is  for  jury;  Shoemaker  v.  Texas  etc.  By.  Co.,  29  Tex.  Civ. 
583,  69  S.  W.  992,  where  boys  killed  by  train  while  walking  along 
railroad  track  at  night,  at  point  used  day  and  night  by  public, 
although  there  is  no  direct  proof  of  manner  of  death,  question  of 
negligence  should  be  submitted  to  jury;  Bonn  v.  Galveston  etc.  By. 
Co.  (Tex.  Civ.),  82  S.  W.  809,  applying  rule  in  action  for  injuries 
to  trackman  by  alleged  negligence  of  foreman  in  directing  him  to 
carry  rail  without  providing  sufficient  assistants;  Boettler  v.  Tum- 
linson  (Tex.  Civ.),  77  S.  W.  825,  applying  rule  in  action  for 
injuries  to  carpenter  caused  by  falling  of  alleged  defective  scaffold; 
Western  Assur.  Co.  v.  Kemendo,  94  Tex.  373,  60  S.  W.  663,  sustaining 
the  taking  of  question  from  jury;  Choate  v.  San  Antonio  etc.  By., 

90  Tex.  88,  37  S.  W.  319,  holding  error  to  direct  that  on  new  trial 
court  direct  for  defendant;  Joske  v.  Irvine,  91  Tex.  582,  44  S.  W. 
1063,  holding  error  to  submit  to  jury  where  mere  surmise  is  raised; 
Garza  v.  Texas  etc.  By.  (Tex.  Civ.),  41  S.  W.  173,  Morris  v.  Trav- 
elers' Ins.  Co.  (Tex.  Civ.),  43  S.  W.  900,  and  Lindsay  v.  Murphy 
(Tex.  Civ.),  48  S.  W.  532,  all  holding  error  not  to  submit  case  to 
jury;  San  Antonio  v.  Porter,  24  Tex.  Civ.  452,  59  S.  W.  927,  Houston 
etc.  By.  V.  Medlenka,  17  Tex.  Civ.  625,  43  S.  W.  1029,  Wallace  v. 
Southern  etc.  Oil  Co.,  91  Tex.  22,  40  S.  W.  401,  Galveston  etc.  By. 
V.  Harris,  22  Tex.  Civ.  18,  53  S.  W.  600,  sustaining  submission  to  jury. 

Distinguished  in  Hancock  v.  Gulf  etc.  By.  Co.,  99  Tex.  617,  92 
S.  W.  458,  upholding  direction  to  find  for  defendant,  where  evidence 
showed  night  watchman  employed  by  railroad  to  patrol  track,  and 
those  operating  train  testified  they  did  not  see  him  when  he  was 
struck  by  train. 

Sapreme  Court  has  No  Power  to  Try  Questions  of  Fact,  but  must 
take  conclusions  of  fact  of  court  of  civil  appeals  as  conclusive  when 
there  is  any  evidence  to  support  them. 

Approved  in  Poindexter  v.  Beceivers  Kirby  Lumber  Co.,  101  Tex. 
326,  107  S.  W.  44,  where  court  of  appeals  has  reversed  judgment  for 
plaintiff  and  rendered  one  for  defendant,  supreme  court  on  reversing 
judgment  on  conclusion  of  law  need  not  remand  case;  Nowlin  v.  Hall, 
97  Tex.  443,  79  S.  W.  807,  granting  mandamus  where  appellate  court 
failed  to  file  conclusions  of  fact  upon  certain  points,  so  supreme 
court  can  determine  rights  of  parties. 

To  Give  Supreme  Ck>urt  Jurisdiction  on  Ground  That  Court  of 
civil  appeals'  decision  practically  settles  case,  application  should  not 
only  so  state,  but  facts  must  sustain  statement. 
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Approved  in  Dawson  v.  St.  Louis  etc.  Co.,  94  Tex.  430,  61  S.  W. 
119,  1  Tex.  Ct.  Bep.  752,  holding  where  court  reverses  and  remands 
without  instructing  verdict,  case  not  settled;  Smith  v.  Houston  ete. 
By.,  90  Tex.  124,  38  S.  W.  986,  refusing  jurisdiction  on  ground  that 
decision  did  not  settle  case. 

89  Tez.  690-597,  36  a  W.  1060,  BBOWN  ▼.  PALATINE  INS.  CO. 
Ordinary  Bules  of  Oonstmction  Apply  In  Oonstniing  Policies  of 

insurance. 

Beaffirmed  in  City  Drugstore  v.  Scottish  Union  etc.  Ins.  Co.  (Tex. 
Civ.),  44  S.  W.  24. 

Bubstantial  Compliance  Wltli  Iron-safe  Clause  in  fire  policy  is  suffi- 
cient. 

Approved  in  Scottish -Union  ete.  Ins.  Co.  v.  Andrews,  40  Tex.  Civ.. 
191,  89  S.  W.  422,  policy  requiring  inventories  and  books  showing 
record  of  entire  business  to  be  kept  is  sufficiently  complied  with  where 
insured  kept  inventories,  cash-book  and  ledger  entering  cash  sales 
and  credit  sales  from  blotters;  Scottish  etc.  Ins.  Co.  v.  Moore,  36 
Tex.  Civ.  313,  81  S.  W.  574,  where  clause  of  policy  required  insured 
to  keep  and  furnish  insurer  with  books  of  his  business,  inventory- 
taken  during  term  of  policy  and  accounts  of  sales  thereafter  made  are 
kept  and  furnished,  is  substantial  compliance;  Continental  Fire  Ins. 
Co.  V.  Cummings  (Tex.  Civ.),  78  S.  W.  379,  where  policy  required 
insured  to  take  inventory  each  year  and  keep  last  preeeding  inventory 
with  books  in  safe,  and  last  preceding  inventory  was  left  outside 
safe  and  destroyed  by  fire,  but  its  contents  were  shown,  this  was  sub- 
stantial compliance;  Aetna  Ins.  Co.  v.  Johnson,  127  Ga.  495,  56  S.  £. 
645,  9  L.  B.  A.  (n.  s.)  667,  clause  requiring  books  to  be  kept  giving 
complete  record  of  business  is  substantially  complied  with  where 
commissary  store  in  connection  with  lumber  business  issued  tickets 
to  employees  showing  amounts  due  and  amount  of  their  purchases, 
and  were  entered  as  cash  each  day;  Coggins  v.  Aetna  Ins.  Co.,  144 
N.  C.  10,  119  Am.  St.  Bep.  924,  56  S.  E.  507,  8  L.  B.  A.  (n.  s.)  839, 
where  policy  required  itemized  inventory  of  stock  on  hand,  producing 
general  statement  of  aggregate  values  is  no  compliance;  Tucker  v. 
Colonial  Fire  Ins.  Co.,  58  W.  Va.  38,  51  S.  E.  89,  where  clause  in 
policy  requires  insured  to  keep  books  of  account  detailing  purchases 
and  sales,  this  is  promissory  warranty  on  insured's  part  and  sub- 
stantial compliance  is  necessary;  Pennsylvania  Fire  Ins.  Co.  v.  Brown 
(Tex.  Civ.),  36  S.  W.  590,  Sun  Mut.  Ins.  Co.  v.  Brown  (Tex.  Civ.), 
36  S.  W.  591,  and  Boyal  Ins.  Co.  v.  Brown  (Tex.  Civ).,  36  S.  W. 
592,  all  holding  insured's  failure  to  preserve  blotters  containing  record 
of  last  day's  sales  is  not  fatal;  Phoenix  Ins.  Co.  v.  Padgitt  (Tex. 
Civ.),  42  S.  W.  803,  holding  inventory  and  books  required  by  policy 
may  be  used  to  determine  loss.    See  note,  51  L.  B.  A.  713. 

Whether  Warranty  has  been  Substantially  Complied  With  is  ques- 
tion of  fact,  and  being  determined  in  affirmative  by  trial  court,  it 
was  error  for  court  of  civil  appeals  to  hold  that  failure  to  comply 
in  minor  matter  worked  forfeiture  as  matter  of  law. 

Approved  in  German  Ins.  Co.  v.  Pearlstone,  18  Tex.  Civ.  718,  45 
S.  W.  838,  holding  error  to  admit  expert's  statement  that  furnishing 
ledger  and  journal  is  insufficient;  Liverpool  etc.  Ins.  Co.  v.  Kearney, 
94  Fed.  317,  Kemendo  v.  Western  Assur.  Co.  (Tex.  Civ.),  57  S.  W. 
295,  holding  no  more  than  substantial  compliance  of  warranty  neces- 
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sarj;  Western  Asrar.  Go.  y.  Kemendo,  94  Tex.  373,  60  S.  W.  662, 
663,  holding  an  "iron-safe  clause"  not  substantially  complied  with; 
Hartford  Fire  Ins.  Co.  v.  Post,  25  Tex.  Civ.  430,  62  S.  W.  141,  holding 
a  "clear-space  clause"  substantially  complied  with.  See  note,  51  L. 
R.  A.  712. 

Clauses  of  Forfeitnre  in  Insurance  Policy  are  construed  most 
strongly  against  insurer. 

Approved  in  London  etc.  Fire  Ins.  Co.  v.  Davis,  37  Tex.  Civ.  352, 
84  S.  W.  261,  holding  where  clause  in  policy  covered  property  on 
which  was  deed  of  trust,  making  it  void  if  with  knowledge  of  insured 
foreclosure  commenced  before  house  is  destroyed  by  fire  without  no- 
tice to  and  consent  of  insurer,  "commencement  of  foreclosure  pro- 
ceedings" means  filing  of  suit,  and  not  service  of  notice;  Peden  Iron 
etc.  Co.  v.  Ocean  Accident  etc.  Co.,  151  Fed.  997,  where  credit  in- 
surance policy  contai;is  ambiguous  clause  limiting  guarantor's  lia- 
bility, it  should  be  construed  in  favor  of  insured. 

89  Tez.  697-600,  36  8.  W.  1047,  OBIDEB  ▼.  SAN  ANTONIO  LOAN 
ASSN. 

Note  ProYldlng  for  Interest  at  Highest  Legal  Bate  upon  amount 
of  principal  and  interest  after  maturity  is  not  usurious;  such  provi- 
sion is  merely  penalty  for  default. 

Approved  in  Stone  v.  Pettus,  47  Tex.  Civ.  18,  103  8.  W.  415,  up- 
holding refusal  of  charge  that  plaintiff  was  entitled  to  recover  in- 
terest at  six  per  cent  upon  all  unpaid  annual  installments  of  interest 
from  date  such  installment  became  due  until  paid;  Hillsboro  Oil  Co. 
V.  Citizens*  Nat.  Bank,  32  Tex.  Civ.  611,  75  S.  W..  336,.  applying  rule 
where  contract  stipulated  that  interest  accruing  each  month  on  over- 
drafts to  bank  if  not  paid  when  due  shall  bear  interest  at  ten  per 
cent  per  annum;  Graham  v.  Fitts,  53  Fla.  1053,  43  So.  514,  holding 
payment  of  interest  on  overdue  installments  of  interest,  evidenced  by 
separate  coupon  notes  for  interest  on  principal,  is  not  usury;  Parks 
V.  Lubbock  (Tex.  Civ.),  50  S.  W.  467,  holding  interest  above  legal 
rate  as  penalty  not  usurious;  Galveston  etc.  Inv.  Co.  v.  Grymes  (Tex. 
Civ.),  50  S.  W.  469,  holding  compensation  for  detention  of  property 
is  interest  which  may  be  usurious;  Geisberg  v.  Mutual  etc.  Loan  Assn. 
(Tex.  Civ.),  60  S.  W.  482,  holding  full  interest  on  money  set  aside  but 
not  delivered  is  not  usurious. 

Distinguished  in  Sproule  v.  McFarland  (Tex.  Civ.),  56  S.  W.  694, 
holding  addition  of  interest  never  earned  usurious;  Galveston  etc. 
Inv.  Co.  V.  Grymes,  94  Tex.  614,  63  S.  W.  862,  holding  charge  for 
greater  time  than  money  used  usurious. 

89  Tez.  601-604,    36   S.   W.    1048,   LANINO   ▼.   IRON   OITT   NAT. 


Where  Default  in  Pasrment  of  Note  was  Caused  by  payee's  wrong- 
ful attachment  before  maturity,  payor  is  not  liable  for  stipulated  at- 
torney's fees. 

Approved  in  Laning  v.  Iron  City  Nat.  Bank  of  Llano  (Tex.  Civ.), 
36  S.  W.  482,  following  rule;  Nease  v.  James,  31  Tex.  Civ.  154,  72  S. 
W.  89,  holding  where  note  stipulating  for  attorney's  fees  was  pre- 
sented to  maker's  executor  and  allowed  as  to  amount  and  interest, 
this  was  rejection  of  attorney's  fees,  and  attorneys  employed  to  en- 
force payment  not  having  presented  claim  within  ninety  days  after 
rejection  were  barred;  Rabb  v.  White  (Tex.  Civ.),  45  S.  W.  851,  hold- 
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ing  under  Revised  Statutes  of  1895,  articles  188,  189,  suit  may  be 
brought  on  note  before  maturity  and  judgment  taken  after  maturity. 

89  Tex.  604-610,  36  8.  W.  1050,  EAST  TEXAS  ETC.  INS.   CO.  ▼. 
PESKEY. 

Silence  Operates  as  Estoppel  Only  Where  There  was  Duty  to  speak, 
and  such  silence  misled  party  to  his  injury. 

Approved  in  National  etc.  Accident  Assn.  v.  Burr,  57  Neb.  440,  77 
N.  W.  1099,  holding  letter  presumed  to  reach  addressee  in  usual 
course. 

89  Tex.  610-613,  35  S.  W.  1062,  JOHNSON  v.  FABMEE. 

Action  for  Injuries  Besulting  in  Death  Does  not  Survive  against 
wrongdoer's  estate  unless  commenced  during  his  lifetime. 

See  note,  70  Am.  St.  Rep.  686. 

89  Tex.  613-617,  36  S.  W.  77,  SACEXET  V.  FOWI.KES. 

Where  Pleadings  Pnt  in  Issue  Two  Causes  of  Action,  judgment 
awarding  recovery  upon  one  is  prima  facie  adjudication  that  plain- 
tiff was  not  entitled  to  recover  upon  other. 

Reaffirmed  in  Davies  v.  Thomson,  92  Tex.  395,  49  S.  W.  217.  Ap- 
proved in  Swearingen  v.  Williams,  28  Tex.  Civ.  562,  67  S.  W.  1062, 
parol  evidence  is  inadmissible  to  show  judgment  in  trespass  to  try 
title  did  not  adjudicate  title. 

It  is  Presumed  That  Court  Disposed  of  every  issue  presented  by 
pleadings,  so  as  to  render  judgment  final  and  conclusive  of  litigation. 

Approved  in  Woolley  v.  Sullivan  (Tex.  Civ.),  43  S.  W.  921,  allowing 
independent  bill  for  new  trial  where  issues  raised  by  pleadings; 
Bemus  v.  Donigan,  18  Tex.  Civ.  126,  43  S.  W.  1053,  holding  judgment 
on  reconvention  plea  finally  disposes  of  matters  in  issue;  New  York 
etc.  Land  Co.  v.  Votaw  (Tex.  Civ.),  52  S.  W.  128,  holding  decision  of 
federal  court  conclusive  of  title  where  title  in  issue. 

Plaintiff  cannot  Avoid  Presumption  That  Both  Issues  were  de- 
termined in  judgment,  except  by  showing  that  before  judgment  he 
withdrew  one,  or  court  refused  to  decide  it. 

Approved  in  New  York  etc.  Land  Co.  v.  Votaw  (Tex.  Civ.),  52  S. 
W.  127,  holding  it  not  competent  to  show  that  main  issue  not  decided. 

89  Tex.  618-622,  35  S.  W.  1053,  EDWABDS  CO.  v.  JENNINGS. 

Promise  Made  upon  Several  Considerations,  one  of  which  is  unlaw- 
ful, is  void. 

Approved  in  Reed  v.  Brewer,  90  Tex.  149,  37  S.  W.  420,  Fuqua  v. 
Pabst  Brewing  Co.,  90  Tex.  302,  38  S.  W.  31,  35  L.  R.  A.  241,  Mobley 
V.  Porter  (Tex.  Civ.),  54  S.  W.  655,  and  Sanger  v.  Miller,  26  Tex.  Civ. 
112,  62  S.  W.  425,  all  reaffirming  rule;  Chicago  etc.  Ry.  Co.  v.  Southern 
Indiana  Ry.  Co.,  38  Ind.  Ap.  243,  70  N.  E.  846,  contract  by  which 
railroad  agrees  not  to  establish  depot  at  particular  place,  in  con- 
sideration of  being  permitted  to  lay  tracks  across  defendant's  tracks, 
is  void  in  toto.    See  note,  61  L.  B.  A.  72,  80,  81. 

Distinguished  in  Brummitt  v.  Odgen  Waterworks  Co.,  33  Utah,  305, 
93  Pac.  835,  holding  taxpayer  cannot  sue  to  restrain  enforcement  of 
ordinance  regulating  relations  with  water  company,  though  some  of 
its  provisions  are  invalid,  as  water  company  cannot  enforce  invalid 
parts;  Pierce  v.  Pierce,  17  Ind.  Ap.  117,  46  N.  E.  483,  upholding  con- 
tract of  sale  of  interest  where  license  alone  illegal. 
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Bond  Executed  to  Secure  Performance  of  Void  Contract  imposes  no 
obligation  upon  sureties. 

Approved  in  American  Nat.  Bank  v.  Cruger,  91  Tex.  453,  44  S.  W. 
281,  holding  knowledge  of  intended  illegal  use  of  note  does  not  de- 
feat defense. 

Contract  Tending  to  Create  Monopoly  is  illegal. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  City  of  Houston,  102  Tex. 
321,  116  S.  W.  38,  holding  void  contract  between  city  and  water  com- 
pany's assignor,  by  which  city  agreed  not  to  grant  to  any  other 
person  right  to  furnish  water  for  fire  hydrants  during  contract. 

89  Tex.  622-625,  35  S.  W.  1056,  SHOKT  v.  HIS^BUBN. 

Plaintiff  cannot,  by  Dismissing  Case,  Defeat  Defendant's  Bight  to 
recover  upon  cross-bill  or  plea  of  reconvention  showing  right  of  ac- 
tion. 

Reaffirmed  in  Kelly  v.  Short  (Tex.  Civ.),  75  S.  W.  877;  Burford  v. 
Burford  (Tex.  Civ.),  40  S.  W.  603.  Approved  in  Blank  v.  Robertson, 
34  Tex.  Civ.  388,  78  S.  W.  564,  court  erred  in  refusing  to  allow  de- 
fendant to  amend  his  plea  of  reconvention,  and  permitting  plaintiff 
to  dismiss  ease. 

Distinguished  in  Wetsell  v.  Hopkins,  29  Tex.  Civ.  220,  221,  67  S.  W. 
1076,  1077,  holding  defendant's  answer  in  action  for  recovery  of  land 
alleging  she  was  bona  fide  purchaser,  and  praying  she  have  title  free 
from  cloud,  contained  defensive  matter,  and  would  not  preclude  dis- 
missal of  suit  by  plaintiffs. 

89  Tex.  626-635,  35  S.  W.  1063,  HOUSE  Y.  BEAVIS. 

Patent  from  State  cannot  be  Introduced  as  Outstanding  Title,  to 
defeat  prima  facie  right  to  land  based  upon  former  possession. 

Approved  in  Foster  v.  Johnson,  89  Tex.  648,  36  S.  W.  70,  and  Thom- 
son V.  Hubbard,  22  Tex.  Civ.  105,  53  S.  W.  843,  reaffirming  rule;  Tea- 
garden  V.  Patten,  48  Tex.  Civ.  578,  107  S.  W.  912,  proof  of  grant 
from  state  to  one  with  whose  patent  plaintiff's  chain  of  title  does  not 
connect  will  not  overcome  presumption  of  his  superior  title  by  prior 
possession  as  against  trespassers;  Magerstadt  v.  Lambert,  39  Tex. 
Civ.  474,  87  S.  W.  1069,  plaintiff  claiming  adverse  and  peaceful 
possession  of  land  for  more  than  ten  years  is  entitled  to  recover 
against  defendant  who  wrongfully  dispossessed  him;  Foster  v.  John- 
son, 89  Tex.  647,  36  S.  W.  69,  giving  heir  of  possessor  better  right 
than  one  who  establishes  no  title;  Reichstetter  v.  Reese  (Tex.  Civ.), 
39  S.  W.  598,  holding  where  tenant  sells  part  or  allows  another  to 
enter,  possession  is  landlord's  in  absence  of  repudiation;  Harmon  v. 
Landers  (Tex.  Civ.),  41  S.  W.  378,  379,  enjoining  trespass  by  defendants 
without  title  upon  land  in  possession  of  plaintiff;  Watkins  v.  Smith, 
91  Tex.  592,  45  S.  W.  561,  giving  constructive  possessor  better  rigiit 
than  intruder  under  color  of  title;  Allen  v.  Boggess,  94  Tex.  86,  58 
S.  W.  833,  holding  possession  authorizes  recovery  against  one  with  no 
title;  Forst  v.  Rothe  (Tex.  Civ.),  66  S.  W.  576,  one  making  insuf- 
ficient application  for  purchase  of  school  lands  is  mere  trespasser  as 
against  prior  possessor;  Cartwell  v.  Gammage  (Tex.  Civ.),  64  S.  W. 
316,  making  claim  of  prior  possessor  stronger  than  indefinite  claim. 

Distinguished  in  Larkin  v.  Trammel,  47  Tex.  Civ.  557,  105  S.  W. 
556,  in  action  for  breach  of  warranty,  evidence  that  land  was  at  date 
of  deeds  in  possession  of  third  party,  who  had  chain  of  title  to  it, 
was  insufficient   to   show   adverse   possession;    Burroughs   v.   Farmer 
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(Tex.  Civ.),  45  S.  W.  847,  holding  one  who  abandons  possession  has 
no  right  against  later  possessor;  Bobertson  v.  Kirby,  25  Tex.  Civ.  473, 
61  S.  W.  967,  holding  claim  under  unloeated  certificate  sufficient  to 
overcome  presumption. 

89  Tex.  635-640,  35  8.  W.  1058,  MIBSOUBI  ETO.  BT.  ▼.  BIcGLA- 
MOBY. 

Where  There  is  Evidence  Tending  to  Support  Special  Plea  of  con- 
tributory negligence,  question  should  go  to  jury. 

Approved  in  Houston  etc.  Ry.  v.  Stewart,  14  Tex.  Civ.  704,  705,  37 
8.  W.  771,  Missouri  etc.  Ry.  v.  Hines  (Tex.  Civ.),  40  S.  W.  154,  and 
Galveston  etc.  Ry.  v.  Parrish  (Tex.  Civ.),  40  8.  W.  193,  all  holding 
court  should  charge  on  contributory  negligence  where  issue  raised; 
Houston  etc.  Ry.  Co.  v.  McCarty,  40  Tex.  Civ.  370,  89  S.  W.  808, 
where  court  charged  as  to  contributory  negligence  upon  theory  that 
plaintiff  knew  of  defective  condition  of  platform,  failure  to  give  re- 
quested charge  relative  to  unsafe  condition  being  so  apparent  that 
reasonable  person  would  have  discovered  it  is  error;  El  Paso  etc.  Ry. 
Co.  V.  Kendall,  38  Tex.  Civ.  222,  85  S.  W.  61,  where  issue  is  raised  of 
defendant's  failure,  on  discovering  plaintiff's  perilous  position,  to  use 
proper  care  to  avoid  collision,  charge  instructing  verdict  for  defend- 
ant, if  plaintiff's  negligence  in  failing  to  exercise  ordinary  care  con- 
tributed to  accident,  is  properly  refused;  Consumers'  Cotton  Oil  Co. 
V.  Gentry,  35  Tex.  Civ.  446,  80  S.  W.  395,  in  action  for  death  of  em- 
ployee  where  no  one  saw  accident,  defendant  was  entitled  to  have 
theory  of  contributory  negligence  specifically  submitted;  Houston 
etc.  fey.  Co.  V.  Stell,  28  Tex.  Civ.  282,  67  8.  W.  538,  where  issue 
wets  raised  as  to  whether  plaintiff  was  salivated  by  reason  of  ex- 
posure due  to  improper  ejection  from  train,  special  charge  presenting 
this  issue  was  improperly  refused;  Andrews  v.  Jefferson  Cotton  Oil 
etc.  Co.,  32  Tex.  Civ.  289,  74  8.  W.  343,  where  main  charge  submitted 
contributory  negligence,  charge  submitting  it  in  connection  with  facts 
relied  upon  was  not  objectionable  as  giving  prominence  to  matter; 
Gulf  etc.  Ry.  Co.  v.  Denson  (Tex.  Civ.),  72  8.  W.  70,  in  action  for 
injuries,  defendant  pleaded  plaintiff  did  not  use  ordinary  care  to 
effect  cure,  whereby  his  injury  was  aggravated;  court  erred  in  refus- 
ing charge  that  if  plaintiff  negligently  violated  physician's  instruc- 
tions, and  prevented  recovery,  he  could  not  recover  additional  dam- 
ages caused  by  neglect;  Harris  v.  Harwell  (Tex.  Civ.),  71  8.  W.  792, 
where  plaintiff  sued  for  breach  of  contract  of  employment,  claiming 
contract  was  for  specific  term,  and  defendant  pleaded  it  was  by  week, 
court  erred  in  refusing  special  charge  directing  verdict  for  defendant 
if  plaintiff's  employment  was  by  the  week  and  he  notified  him  at  end 
of  week  his  services  were  no  longer  required;  Dublin  etc.  Oil  Co.  v. 
Jarrard,  91  Tex.  292,  42  8.  W.  960,  sustaining  refusal  of  charge  con- 
taining facts  not  found  in  evidence;  St.  Louis  etc.  Ry.  Co.  v.  Nelson 
(Tex.  Civ.),  44  8.  W.  181,  holding  charge  did  not  invade  province  of 
jury;  Houston  etc.  R.  R.  v.  Patterson,  20  Tex.  Civ.  260,  261,  48  8.  W. 
749,  750,  holding  error  not  to  specify  in  charge  .the  facts  in  pleading; 
Missouri  etc.  Ry.  v.  Parker,  20  Tex.  Civ.  474,  475,  49  8.  W.  720,  Texas 
etc.  Ry.  V.  Hagood,  21  Tex.  Civ.  443,  52  8.  W.  575,  both  sustaining 
charge  which  was  as  specific  as  answer;  Galveston  etc.  Ry.  v.  Harris, 
22  Tex.  Civ.  20,  53  8.  W.  601,  San  Antonio  etc.  Ry.  v.  Choate,  22  Tex. 
Civ.  619,  56  8.  W.  215,  both  sustaining  refusal  to  charge  when  ques- 
tion was  properly  submitted;  Galveston  etc.  Ry.  Co.  v.  8imon  (Tex. 
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Civ.),  54  S.  W.  311,  holding  requested  charge  to  pass  upon  group  of 
facts  improperly  refused;  Galveston  etc.  Ry.  v.  Buch,  27  Tex.  Civ. 
286,  65  S.  W.  683,  holding  omission  of  fact  from  court's  grouping  can- 
not be  objected  to  on  appeal;  St.  Louis  8.  W.  Ry.  of  Texas  v.  Ball, 
28  Tex.  Civ.  290,  66  S.  W.  881,  where  passenger  was  on  platform  at 
invitation  of  conductor,  whether  negligent  is  for  jury;  Texas  etc.  Ry. 
V.  Breadow,  90  Tex.  32,  36  S.  W.  413,  arguendo. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Wiggins,  48  Tex.  Civ.  455, 
107  S.  W.  903,  where  passenger  injured  in  collision,  refusal  of  charges 
calling  attention  to  different  points  of  observation  that  may  have  been 
assumed  to  ascertain  approaching  train   was  not  error. 

Wliere  Oourt  has  Oorrectly  Charged  as  to  Law,  but  failed  to  apply 
such  law  to  evidence  adduced,  party  has  right  to  prepare  and  demand 
giving  charge  requiring  jury  to  apply  evidence. 

Approved  in  El  Paso  etc.  R.  R.  Co.  v.  Foth,  101  Tex.  144,  105  S. 
W.  323,  following  rule;  San  Antonio  etc.  Ry.  Co.  v.  Kiersey,  98  Tex. 
596,  86  S.  W.  746,  refusal  of  defendant's  charge  in  action  for  dam- 
ages for  overflow,  that  if  damage  for  overflow  would  have  been  caused 
by  flood  had  no  railroad  been  constructed,  it  would  be  relieved  from 
liability,  is  error;  St.  Louis  etc.  Ry.  Co.  v.  Hall,  98  Tex.  488,  85  S. 
W.  790,  holding  defendant  entitled  to  charge  directing  verdict  for 
it  if  negligence  on  its  part  was  not  shown,  though  charge  was  given 
directing  verdict  for  plaintiff  only  on  proof  of  negligence;  Gulf  etc. 
Ry.  Co.  V.  Walters,  49  Tex.  Civ.  76,  107  S.  W.  372,  court  erred  in  re- 
fusing defendant's  requested  charges  presenting  his  theory  of  time, 
place  and  manner  in  which  accident  occurred,  which  was  supported 
by  evidence;  Galveston  etc.  Ry.  Co.  v.  Morrison,  46  Tex.  Civ.  190,  102 
S.  W.  145,  where  charge  applied  lawfully  to  facts  relating  to  con- 
tributory negligence,  it  was  not  error  to  refuse  charges  on  same  sub- 
ject; Galveston  etc.  Ry.  Co.  v.  Fink,  44  Tex.  Civ.  552,  99  S.  W.  208,  ap- 
plying rule  where  issue  of  contributory  negligence  was  submitted;  In- 
ternational etc.  Co.  V.  Jackson,  41  Tex.  Civ.  57,  90  S.  W.  921,  applying 
rule  where  defendant  requested  instruction  relative  to  intoxication  of 
injured  person,  making  him  unable  to  exercise  ordinary  care;  Western 
Union  Tel.  Co.  v.  Shaw,  40  Tex.  Civ.  279,  90  S.  W.  59,  holding  in  action 
for  nondelivery  of  message,  where  evidence  showed  plaintiff  was  in  such 
weak  condition  that  her  physician  would  have  dissuaded  her  from  at- 
tending funeral  had  message  been  delivered,  charge  that  if,  on  ac- 
count of  plaintiff's  physical  condition,  she  would  not  have  made  trip, 
to  find  for  defendant,  gives  defendant  full  benefit  of  defense;  Texas 
Loan  &  Trust  Co.  v.  Angel,  39  Tex.  Civ.  168,  86  S.  W.  1057,  where 
contributory  negligence  is  pleaded  as  defense,  defendant  is  entitled 
to  charge  grouping  facts  relied  on  and  affirmatively  presenting  such 
defense;  Houston  etc.  R.  Co.  v.  Bulger,  35  Tex.  Civ.  483,  80  S.  W.  560, 
applying  rule  where  charge  required  jury  to  find  that  evidence  estab- 
lished existence  of  specific  group  of  facts  before  they  can  find  for 
defendant  on  plea  of  contributory  negligence;  Williams  v.  Galveston 
etc.  Ry.  Co.,  34  Tex.  Civ.  149,  78  S.  W.  48,  upholding  charge  group- 
ing facts  constituting  defense  and  applying  law  to  them;  Texas  etc. 
R.  Co.  V.  Kelly,  34  Tex.  Civ.  26,  80  S.  W.  1076,  where  use  of  car  with- 
out brake  by  plaintiff  was  pleaded  as  contributory  negligence  and 
plaintiff  alleged  he  was  ordered  to  use  car  by  superior  officer,  and 
there  was  evidence  that  plaintiff  was  so  ordered,  it  was  correct  to 
submit  law  applicable  to  issues  pleaded  and  evidence  supporting  them; 
Chicago  etc.  Ry.  Co.  v.  Armes,  32  Tex.  Civ.  37,  74  S.  W.  79,  and  Lums- 
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den  V.  Chicago  etc.  By.  Co.,  28  Tex.  Civ.  227,  67  S.  W.  170,  both  hold- 
ing it  reversible  error  to  give  requested  charges  which  are  repetitions 
of  general  charge;  Ft.  Worth  etc.  Ey.  Co.  v.  Greer,  29  Tex.  Civ.  563, 
69  S.  W.  423,  holding  it  not  error  to  refuse  special  charges  on  con- 
tributory negligence  specially  pleaded  which  were  objectionable  as 
being  on  weight  of  evidence;  Houston  etc.  By.  Co.  v.  White,  23  Tex. 
Civ.  288,  56  S.  W.  209,  upholding  charge  applying  law  to  facts  where 
negligence  of  fellow-servant  concurred  with  that  of  foreman,  requir- 
ing negligence  of  foreman  should  have  been  direct  cause  of  injury; 
Missouri  etc.  Ry.  v.  Rogers,  91  Tex.  58,  40  S.  W.  959,  Planters*  Oil 
Co.  V.  Mansell  (Tex.  Civ.),  43  S.  W.  915,  Koch  v.  Bruce,  20  Tex.  Civ. 
637,  49  S.  W.  1103,  Dallas  v.  Jones,  93  Tex.  44,  49  S.  W.  578,  Houston 
etc.  R.  Co.  V.  Carruth  (Tex,  Civ.),  50  S.  W.  1038,  and  St.  Louis  etc. 
Ry.  V.  Casseday,  92  Tex.  527,  50  S.  W.  125,  all  holding  the  applica- 
tion of  law  to  facts  insufficient;  Western  etc.  Tel.  Co.  v.  Burgess  (Tex. 
Civ.),  60  S.  W.  1025,  holding  error  not  to  state  the  law;  Houston  etc. 
Ry.  V.  Milan  (Tex.  Civ.),  60  S.  W.  592,  sustaining  charge  where  law 
properly  applied;  Neville  v.  Mitchell,  28  Tex.  Civ.  92,  66  S.  W.  581, 
defendant  has  right  to  have  all  his  defenses  affirmatively  presented. 
Distinguished  in  Cane  Belt  R.  Co.  v.  Crosson,  39  Tex.  Civ.  371,  87 
S.  W.  868,  not  error  to  refuse  charge  submitting  that  foreman  was 
excusable  in  not  seeing  obstruction  because  he  was  watching  bo>'S 
ahead,  who  were  in  habit  of  placing  obstructions,  where  it  was  not 
pleaded  his  attention  had  been  so  attracted,  and  issue  of  care  on  his 
part  had  been  submitted  generally. 

89  Tez.  640-648,  36  S.  W.  67,  FOSTER  v.  JOHNSON. 

Homestead  Bight  is  not  Estate  in  Land,  but  Bight  to  TTse  and 
occupy  for  specified  purpose  upon  contingency  that  it  would  cease 
when  not  used  or  occupied  for  such  purpose. 

Approved  in  Lee  v.  McFarland,  19  Tex.  Civ.  293,  46  S.  W.  282, 
denying  wife's  claim  to  portion  devised  by  husband  where  she  took 
under  will. 

Where  Plaintiff  Shows  Possession  Throngh  Ancestor,  and  subse- 
quently by  cotenant,  burden  is  on  defendant  to  show  title  insufficient. 

Approved  in  Cocke  v.  Texas  etc.  R.  R.  Co.,  46  Tex.  367,  103  S.  W. 
409,  where  both  parties  claim  title  under  common  grantor,  it  will  be 
presumed  that  common  grantor  acquired  title  of  heirs  of  deceased 
owner;  Magerstadt  v.  Lambert,  39  Tex.  Civ.  474,  87  S.  W.  1069,  where 
plaintiff  had  continuous  adverse  peaceful  possession  for  more  than 
ten  years,  he  is  entitled  to  recover  land  against  trespassers  who  show 
no  right  to  disturb  him;  Gann  v.  Roberts,  32  Tex.  Civ.  563,  74  S.  W. 
951,  where  plaintiffs  show  common  source  of  title,  defendant  cannot 
defeat  it  by  merely  showing  third  party  held  title  previous  to  time 
common  source  conveyed;  McLavy  v.  Jones,  31  Tex.  Civ.  356,  72  S. 
W.  408,  where  testator  claimed  land  under  recorded  deed,  his  heir  is 
entitled  to  prescribe  under  the  deed  without  record  of  order  of  pro- 
bate court  setting  aside  land  to  him;  Ellis  v.  Lewis  (Tex.  Civ.),  81 
S.  W.  1034,  in  trespass  to  try  title,  where  plaintiffs  claim  through 
common  source,  proof  that  same  third  party  once  had  title  is  insuffi- 
cient to  rebut  title  was  in  common  source;  Cartmell  v.  Gammage 
(Tex.  Civ.),  64  S.  W.  316,  denying  defense  against  possessor  where 
title  of  defendant  indefinite. 

Deed  With  General  Warranty  will  not  Pass  to  grantee  title  of  war- 
rantor subsequently  acquired  at  tax  sale. 
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Distingaislied  in  Fox  v.  Three  State  Lumber  Co.,  85  Ark.  499,  108 
S.  W.  1137,  holding  after  acquired  tax  title  inures  to  benefit  of  gran- 
tee of  tax  sale,  purchaser  under  warranty  deed  executed  by  latter 
when  he  had  no  title  to  convey. 

Deviflee  of  Wife's  Commnnity  Interest  in  Homestead  cannot  claim 
partition  against  surviving  husband. 
See  note,  4  L.  B.  A.  (n.  s.)  800. 

89  Tex.  648-652,  36  8.  W.  1041,  SCHINTZ  ▼.  MOBBIS. 

Snpreme  Court  has  Appellate  Jtxrisdiction  Only  in  Oases  where 
jurisdiction  of  court  of  civil  appeals  is  appellate,  and  certificate  of 
dissent  cannot  bring  up  case  brought  in  latter  court  as  original  pro- 
ceeding. 

Beaffirmed  in  Harby  v.  Patterson  (Tex.  Civ.),  59  S.  W.  65. 

Miscellaneous.— Hume  v.  Schintz,  91  Tex.  204,  42  S.  W.  543,  refer- 
ring to  earlier  adjudication. 

89  Tez.  652-663,  35  8.  W.  1069,  EAST  TEXAS  ETC.  INS.  CO.  ▼. 
KEMPNER. 

Where  House  Vacant  at  No  Time,  Hdd  No  Forfeiture  of  policy  of 
insurance. 

Approved  in  Georgia  Home  Ins.  Co.  v.  Brady  (Tex.  Civ.),  41  S.  W. 
516,  holding  temporary  absence  within  contemplation  of  parties  does 
not  forfeit  policy;  German- American  Ins.  Co.  v.  Evants,  25  Tex.  Civ. 
303,  61  S.  W.  538,  arguendo,  holding  alleged  forfeiture,  though  com- 
plete, was  waived  by  insurer. 

89  Tex.  653-666,  36  8.  W.  71,  WELCH  ▼.  FHFJ.PS  ETC.  WINDMILL 
CO. 

Purpose  of  Act  of  1889,  Against  Trusts,  was  not  Intended  to  inter- 
pose auy  objection  to  principal's  contracting  with  agent  with  refer- 
ence either  to  terms  or  subject  matter  of  agency. 

See  note,  74 ^m.  St.  Rep.  259. 

Contract  Qivlng  Exclusive  Bight  to  Sell  in  Certain  Territory  is  one 
of  consignment,  creating  agency  to  sell,  and  does  not  contravene 
statute  against  trusts. 

Approved  in  Gates  v.  Hooper  (Tex.  Civ.),  39  S.  W.  187,  holding 
agreement  to  retire  from  business  one  year  is  invalid;  Gates  v. 
Hooper,  90  Tex.  565,  39  S.  W.  1080,  1081,  holding  coutract  by  seller  of 
a  business  to  secure  patronage  created  agency;  Columbia  Carriage  Co. 
V.  Hatch,  19  Tex.  Civ.  123,  47  S.  W.  290,  exclusive  right  to  sell  with 
agreement  not  to  handle  other  goods  void;  Hathaway  v.  State,  36 
Tex.  Cr.  278,  36  8.  W.  471,  arguendo,  holding  act  relating  to  conspira- 
cies constitutional;  Whitwell  v.  Continental  Tobacco  Co.,  125  Fed. 
458,  64  L.  B.  A.  689,  holding  where  corporation  reduced  prices  on 
goods  to  customers  who  agreed  not  to  purchase  from  its  competitors, 
this  is  not  violative  of  anti-trust  act,  being  restriction  on  its  own 
trade.    See  notes,  9  L.  B.  A.  (n.  s.)  504;  64  L.  B.  A.  739. 

89  Tez.  656-662,  69  Am.  St.  Bep.  84^  36  8.  W.  63,  33  L.  B.  A.  171, 
BIESNEB  ▼.  GULF  ETC.  BY. 
Appointment  of  Beceiver,  or  Action  upon  Application  indicating 
intent  to   appoint,   places  property   in   custodia   legis,   and   removes 
it  from  reach  of  process  from  other  courts. 

4  Tex.  Notes — 45 
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Approved  in  Waters-Pierce  Oil  Co.  ▼.  State,  47  Tex.  Civ.  172,  103 
S.  W.  842,  where  receiver  appointed  for  corporation,  and  after  cor- 
poration appealed,  federal  court  appointed  another  receiver,  first  re- 
ceiver is  subject  to  appellate  court's  jurisdiction,  which  may  direct 
him  to  appear  in  federal  court  and  insist  on  rights;  Worden  v. 
Pruter,  40  Tex.  Civ.  120,  88  S.  W.  435,  applying  rule  where  petition 
asking  appointment  of  receiver  was  presented  to  judge  at  11  o'clock, 
A.  H.,  exact  time  of  indorsement  thereon  not  appearing,  and  attach- 
ment from  another  court  was  levied  on  property  at  11:30  A.  M.  See 
notes,  72  Am.  St.  Rep.  33;  15  L.  R.  A.  (n.  s.)  660. 

Where  Court  has  Acquired  Jurisdiction  of  property  in  proceed- 
ings to  appoint  receiver,  such  property  is  in  its  custody,  and  cannot 
be  disturbed  by  process  from  other  courts. 

Approved  in  French  v.  McCready  (Tex.  Civ.),  57  S.  W.  896,  re- 
affirming rule;  Palestine  Water  etc.  Co.  v.  Palestine,  91  Tex.  546,  44 
S.  W.  816,  40  L.  R.  A.  203,  holding  state  court,  with  jurisdiction 
before  appointment  by  federal  court,  retains  it.  See  notes,  125  Am. 
St.  Rep.  986;  95  Am.  St.  Rep.  720. 

When  Jurisdiction  of  Oourt,  Although  Concurrent  with  other  courts, 
attaches  to  subject  matter  in  litigation,  it  becomes  exclusive. 

See  notes,  99  Am.  St.  Rep.  426;  89  Am.  St.  Rep.  762;  82  Am.  St. 
Rep.  257. 

89  Tex.  663-^65,  36  S.  W.  72,  POWELL  ▼.  TEXAS  ETC.  B.  B. 

To  Qive  Supreme  Court  Jurisdiction  to  Beview  Court  of  civil  ap- 
peals' decision  on  ground  that  it  practically  settles  case,  petition 
should  so  state  and  fact  should  be  shown. 

Approved  in  Smith  v.  Houston  etc.  Ry.,  90  Tex.  124,  38  S.  W.  986, 
refusing  writ  of  error  where  decision  did  not  practically  settle  case. 

89  Tex.  665-668,  36  8.  W.  73,  SULLIVAN  ▼.  HABTFOBD  FIBE  INS. 
CO. 

Supreme  Court  will  not  Take  Jurisdiction  of  Case  on  ground  that 
court  of  civil  appeals  overrules  decision  of  another  court  of  civil 
appeals,  where  supreme  court  had  previously  overruled  such  decision.- 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Herring,  102  Tex.  103,  113 
S.  W.  522,  and  Douglass  v.  Blount,  93  Tex.  502,  56  S.  W.  335,  both 
following  rule;  Welch  v.  Weiss,  99  Tex.  359,  90  S.  W.  162,  where 
appellant  failed  to  file  transcript  in  time  required  by  law,  although 
appeal  otherwise  was  perfected,  appellee  is  entitled  to  affirmance  on 
certificate. 

Distinguished  in  McCurdy  v.  Conner,  95  Tex.  250,  66  8.  W.  667,. 
supreme  court  decision  rendered  previous  to  conflict  between  several 
courts  of  appeal  cannot  be  said  to  have  decided  the  conflict. 

Under  Bevised  Statutes,  Article  3089,  Fire  Policy  becomes  liqui- 
dated demand  for  face  amount  upon  destruction,  and  affidavit  of 
value  of  property  required  by  insurer  is  unnecessary. 

Approved  in  Maroney  v.  State,  45  Tex.  Cr.  528,  78  S.  W.  698,  under 
indictment  for  perjury  based  upon  false  statement  in  civil  suit  that 
transfer  of  insurance  policy  was  made  for  valuable  consideration,  but 
was  to  defraud  creditors,  it  is  necessary  to  show  assignor  was  in- 
debted and  transfer  was  made  to  defraud  creditors;  Aetna  Ins.  Co. 
V.  Shacklett  (Tex.  Civ.),  57  S.  W.  583,  holding  magistrate's  certificate^ 
unnecessary. 
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Insnrance  Policy,  Covering  Certain  Amonnt  on  Building  and  certain 
amount  on  furniture,  is  divisible  and  misrepresentation  as  to  value 
of  furniture  does  not  work  forfeiture  of  entire  policy. 

Approved  in  Georgia  Home  Ins.  Co.  v.  Brady  (Tex.  Civ.),  41  S.  W. 
516,  holding  recovery  on  building  not  affected  by  breach  of  war- 
ranty regarding  furniture. 

Distinguished  in  Goorberg  v.  Western  Assurance  Co.,  150  Cal.  514, 
119  Am;  St.  Bep.  246,  89  Pac.  131,  where  there  was  insurance  on  house 
and  furniture,  and  there  was  misrepresentation  as  to  title  to  land  by 
reason  of  house  being  on  squatter's  possession  of  land,  contract  of 
insurance  is  entire. 

89  Tex.  675-681,  36  8.  W.  243,  MISSOUBI  ETC.  BT.  ▼.  BODGEBS. 

Giving  Contradictory  Charge  Does  not  Correct  Error  which  court 
may  have  committed  in  general  charge  already  given. 

Approved  in  Houston  etc.  Ry.  v.  Greer,  22  Tex.  Civ.  6,  53  S.  W.  59, 
Parvin  v.  International  etc.  R.  E.  Co.  (Tex.  Civ.),  54  8.  W.  638,  both 
reversing  because  of  contradictory  instructions;  Southern  Kansas  By. 
Co.  V.  Sage,  98  Tex.  441,  84  S.  W.  814,  applying  rule  where  charge 
given  was  erroneous  in  directing  verdict  against  defendant  for  neg- 
ligence of  its  servant,  and  there  were  other  charges  in  conflict  there- 
with; Citizens*  Ry.  Co.  v.  Sinclair,  36  Tex.  Civ.  267,  81  S.  W.  329, 
charge  that  it  is  duty  of  railroad  to  furnish  reasonably  safe  cars, 
being  erroneous,  is  not  cured  by  proper  statement  of  law  in  other 
portions  of  charge. 

Whether  Plaintiff  was  of  Immature  Tears  and  so  Wanting  in  in- 
telligence as  not  to  appreciate  danger  of  getting  on  hand-car,  where 
he  was  injured,  is  question  for  jury. 

Approved  in  Missouri  etc.  By.  v.  Bodgers  (Tex.  Civ.),  39  S.  W.  383, 
reaffirming  rule;  Texas  etc.  By.  v.  Phillips,  91  Tex.  281,  42  S.  W. 
853,  holding  age,  intelligence,  and  ability  must  be  considered. 

Where  Jury  Finds  That  Child  had  Suificient  Intelligence  to  ap- 
preciate danger  of  riding  on  hand-car,  burden  is  on  him  to  show 
that  employees  had  authority  to  allow  him  to  do  so,  and  that  in- 
jury was  not  result  of  his  own  negligence. 

Approved  in  San  Antonio  Waterworks  Co.  v.  White  (Tex.  Civ.), 
44  S.  W.  182,  holding  injured  party  must  prove  incapacity,  unless 
it  is  presumed.    See  note,  4  L.  B.  A.  (n.  s.)  805. 

In  Determining  Liability  for  Injury  to  Child,  his  age,  intelligence 
and  ability  to  understand  character  of  act  and  its  consequences  must 
be  considered. 

Approved  in  Houston  etc.  B.  Co.  v.  Bulger,  35  Tex.  Civ.  484,  80 
8.  W.  561,  upholding  charge  defining  contributory  negligence  as  to 
child  injured  to  be  failure  to  exercise  such  degree  of  care  as  would 
have  been  reasonably  expected  of  him,  evidence  showing  him  dull 
boy. 

Where  Employee  is  Without  Authority  to  Permit  trespasser?  on 
railroad's  premises,  railroad  is  not  liable  for  injuries  sustained 
thereby,  where  trespasser  appreciates  danger. 

Approved  in  Houston  etc.  B.  Co.  v.  Bulger,  35  Tex.  Civ.  483, 
80  S.  W.  560,  upholding  charge  which  made  defendant  liable  for  in- 
juries to  child  at  its  pumping  station,  if  he  was  on  premises  with 
consent  of  its  servant;  Houston  etc.  B.  Co.  v.  Bulger,  35  Tex.  Civ. 
482,  80  S.  W.  560,  holding  excluding  of  evidence  offered  to  prove 
keeper  of  defendants'  pumping  station  had  received  instructions  at 
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another  place  than  where  accident  occurred  not  to  allow  people  on 
premises,  immaterial  where  testimony  showed  he  had  no  authority  to 
invite;  Chicago  etc.  By.  Co.  v.  Martin,  35  Tex.  Civ.  187,  79  S.  W. 
1102,  holding  deceased  guilty  of  contributory  negligence  where  in 
violation  of  known  orders  of  railroad,  though  with  permission  of 
conductor,  he  took  passage  on  freight  train,  going  at  high  rate  of 
speed;  Denison  etc.  Ry.  Co.  v.  Carter  (Tex.  Civ.),  79  S.  W.  322,  hold- 
ing defendant  liable  for  injuries  to  boy  ten  years  old  allowed  to  ride 
on  platform.     See  note,  10  L.  B.  A.  394. 

Doctrine  of  ComparatlYe  Negligence  is  repudiated  in  Texas. 

Approved  in  Atchison  etc.  By.  Co.  v.  Mills,  49  Tex.  Civ.  352,  108 
S.  W.  482,  applying  rule  where,  court  instructed  on  comparative  neg- 
ligence. 

89  Tez.  681-689,  36  8.  W.  251,  HOTTSE  ▼.  BOBEBTSON. 

WhJle  Mere  Inadequacy  of  Price  is  not  Sufficient  to  warrant  set- 
ting aside  sheriff's  sale,  where  price  paid  is  enormously  inadequate, 
slight  irregularities  will  justify  setting  it  aside  in  direct  proceeding. 

Reaffirmed  in  Beckham  v.  Medlock,  19  Tex.  Civ.  63,  46  S.  W.  403. 

Mere  Irregularity  in  Issuing  Execution  on  Judgment  for  costs  in 
supreme  court  before  end  of  time  will  not  avoid  sale  thereunder. 

Approved  in  Bosenfield  v.  Barnett,  26  Tex.  Civ.  72,  64  S.  W.  945, 
holding  premature  issuance  of  writ  will  not  make  plaintiff  liable. 

89  Tez.  690-^91,  36  8.  W.  250,  LEACHMAN  v.  0AFF8. 

Article  2996,  BeviBOd  Statutes,  Begarding  Jurisdiction  of  trial  in 
injunction  to  stay  proceedings  or  execution  does  not  apply  to  injunc- 
tion to  restrain  sale  of  homestead. 

Approved  in  June  v.  Doke,  35  Tex.  Civ.  243,  80  S.  W.  404,  injunc- 
tion granted  to  protect  property  from  sale,  upon  which  lien  is  claimed 
superior  to  that  held  by  parties  owning  judgment,  is  properly  re- 
turned to  another  county  than  one  in  which  judgment  was  rendered; 
Little  V.  Griffin,  33  Tex.  Civ.  516,  77  S.  W.  635,  where  execution  upon 
judgment  in  favor  of  county  was  levied  on  land  in  another  county, 
injunction  to  sustain  sale  sued  out  against  plaintiff  county  and  sheriff 
of  such  other  county  is  properly  made  returnable  and  tried  in  county 
where  sheriff  resided;  Chriswell  v.  Lussier  (Tex.  Civ.),  75  S.  W.  554, 
where  plaintiff  filed  petition  in  district  court,  asking  to  have  sheriff 
enjoined  from  proceeding  under  execution  issued  on  judgment  ob- 
tained by  defendant  in  foreclosure  proceedings  in  county  court,  and 
also  praying  for  damages,  prayer  for  damages  gave  district  court 
jurisdiction;  McCargo  v.  Smith,  23  Tex.  Civ.  714,  58  S.  W.  188,  hold- 
ing action  need  not  be  brought  in  county  where  judgment  entered. 

89  Tez.  692-697,  36  a  W.  403,  FAULK  v.  SAKDEBSON. 

Article  14,  Section  2,  Constitution,  Begarding  Location  on  "land 
title  or  equitably  owned  under  color  of  title  from  state,"  does  not 
prohibit  location  after  decree  obtained  by  state  canceling  such  title. 

Approved  in  Williams  v.  League  (Tex.  Civ.),  44  S.  W.  572,  holding 
land  embraced  in  grant  issued  after  offices  closed  not  "titled  land.*' 
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90  Tax.  1-22,  36  8.  W.  413,  SHELDON  ▼.  MILMO. 

Public  Acts  of  Public  Officers  Pnrpoxting  to  be  Exercised  officially 
not  presumed  usurped,  but  founded  on  previous  authority  or  subse- 
quent ratification. 

Approved  in  Wright  v.  Nelson  (Tex.  Civ.),  46  8.  W.  262,  holding 
the  Valdez  grant  valid. 

90  Tex.  22-26,  36  8.  W.  401,  DEKISON  ▼.  FOSTEB. 

Payment  of  Debt  Already  Incurred  is  not  Accomplisliment  of  pur- 
pose authorized  by  charter  of  city  of  Denison,  and  not  proper  subject 
for  additional  tax  levy. 
I  Beaffirmed  in  Denison  v.  Foster  (Tex.  Civ.),  37  S.  W.  167,  on  sub- 

sequent appeal. 

90  Tex.  26-32,  36  S.  W.  410,  TEXAS  ETC.  BY.  ▼.  BBEADOW. 

I  Failure  of  Party  Causing  Injury,  Wbo  Knows  Peril  of  another  in 

'  time  to  prevent  injury,  to  use  every  means  to  avoid  same,  creates 

liability,   notwithstanding   contributory   negligence;    rule   applied   to 

I  suit  for  injury  by  switch-engine  to  trespasser  on  tracks. 

I  Approved  in  Texas  etc.  By.  v.  Staggs,  90  Tex.  460,  39  S.  W.  296, 

Galveston  etc.  By.  v.  Haas,  19  Tex.  Civ.  647,  48  S.  W.  541,  Cleveland 

j  etc.  B.  B.  V.  Klee,  154  Ind.  434,  56  N.  E.  236,  Ft.  Worth  etc.  By.  v.  Shet- 

I  ter,  94  Tex.  199,  59  S.  W.  535,  Houston  etc.  B.  B.  v.  Bippertoe  (Tex. 

j  Civ.),  64  S.  W.  1017,  all  denying  recovery  where  person  on  track  not  dis- 

covered until  too  late;  Texas  etc.  By.  Co.  v.  Patterson,  46  Tex.  Civ. 

I  295,  102  S.  W.  140,  holding  where  person  on  track  was  struck  by 

engine,  jury  correctly  charged  on  issue  of  discovered  peril;  Johnson 
V.  Texas  etc.  By.  Co.,  45  Tex.  Civ.  149,  100  S.  W.  208,  holding  instruc- 
tion erroneous  which  required  only  ordinary  care  on  part  of  engineer 
to  avoid  injury  after  discovery  of  peril;  Northern  Texas  Traction 
Co.  V.  MuUins,  44  Tex.  Civ.  569,  99  S.  W.  435,  holding  railroad  liable 
on  doctrine  of  discovered  peril  where  car  ran  into  woman  crossing 
railroad  bridge;  International -etc.  Co.  v.  Jackson,  41  Tex.  Civ.  57, 
90  S.  W.  920,  holding  instruction  that  if  when  deceased  was  discov- 
ered "it  was  impossible  for  defendant,  by  the  use  of  every  means 
then  within  its  power,  consistent  with  the  safety  of  the  train,  to 
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stop  the  car  ia  time  to  prevent  injury,  to  find  for  defendant,"  sub- 
stantially correct  except  for  word  "impossible";  Cardwell  v.  Gulf 
etc.  By.  Co.,  40  Tex.  Civ.  70,  88  S.  W.  424,  holding  knowledge  of 
engineer  that  conductor  was  riding  on  pilot  of  engine  did  not  charge 
him  with  duty  of  watching  his  movements,  and  doctrine  of  discovered 
peril  did  not  apply;  Northern  Texas  Traction  Co.  v.  Yates,  39  Tex. 
Civ.  117,  88  S.  W.  283,  holding  not  error  to  assume  in  instructions 
that  plaintiff  was  in  position  of  peril  at  time  of  injury,  evidence 
being  uncontroverted;  Northern  Texas  Traction  Co.  v.  Yates,  39 
Tex.  Civ.  118,  88  S.  W.  284,  refusal  to  submit  question  of  contributory 
negligence  not  error  where  action  based  solely  on  doctrine  of  discov- 
ered peril;  Kroeger  v.  Texas  etc.  Ry.  Co.,  30  Tex.  Civ.  90,  69  S.  W. 
810,  holding  charge  that  if  plaintiff  was  negligent,  railroad  company 
would  not  be  liable  "unless,  after  servants  of  defendant  saw  his  peril, 
they  took  no  steps  to  avoid  the  accident,"  erroneous;  Law  v.  Missouri 
etc.  Ry.  Co.,  29  Tex.  Civ.  139,  67  8.  W.  1028,  holding  complaint  states  a 
cause  of  action  on  theory  of  discovered  imminent  peril,  though  it  shows 
that  plaintiff  was  negligent;  Missouri  etc.  By.  Co.  v.  Stone,  23  Tex. 
Civ.  110,  56  S.  W.  935,  holding  engineer  on  discovering  peril  of  per- 
son on  track  must  use  every  means  at  his  command  to  avoid  injury, 
though  no  greater  degree  of  care  in  their  use  is  required  than  ordi- 
nary care  under  circumstances;  Texas  etc.  By.  v.  Staggs  (Tex.  Civ.), 
37  S.  W.  612,  referred  to  as  correct  statement  of  the  law,  but  not  as 
a  parallel  case  on  the  facts;  Texas  etc.  Ry.  v.  Roberts,  14  Tex.  Civ. 
534,  536,  37  S.  W.  870,  871,  Missouri  etc.  By.  v.  Collins,  15  Tex.  Civ. 
25,  39  S.  W.  152,  Burns  v.  Merchants'  etc.  Oil  Co.,  26  Tex.  Civ.  226, 
63  S.  W.  1062,  all  holding  no  liability  because  no  knowledge  of  de- 
ceased's peril;  Texas  etc.  By.  v.  Breadow,  19  Tex.  Civ.  484,  47  8. 
W.  817,  affirming  judgment  for  plaintiff  in  principal  case  on  second 
trial;  International  etc.  B.  E.  v.  Dalwitz  (Tex.  Civ.),  48  S.  W.  528, 
Houston  etc.  By.  v.  Wallace,  21  Tex.  Civ.  396,  397,  53  S.  W.  78,  79, 
both  holding  railroad  liable  where  no  effort  to  stop  after  deceased's 
peril  known;  Missouri  etc.  By.  v.  Magee,  92  Tex.  621.  50  S.  W.  1015, 
reversing  for  instruction  making  railroad  liable  if  employees  might, 
with  diligence,  have  discovered  person  on  track;  Louisiana  etc. 
By.  V.  McDonald  (Tex.  Civ.),  52  S.  W.  650;  McGee  v.  West  (Tex. 
Civ.),  57  S.  W.  929,  holding  defendant  liable  for  injury  by  collision 
after  plaintiff's  peril  known;  Hernischel  v.  Texas  Drug  Co.,  26  Tex. 
Civ.  4,  61  S.  W.  421,  no  liability  for  injury  by  fire  in  defendant's 
building  where  peril  not  known;  Houston  etc.  B.  B.  v.  Blan  (Tex. 
Civ.),  62  8.  W.  553,  2  Tex.  Ct.  Bep.  444,  holding  railroad  liable  for 
continuing  to  whistle  after  fright  of  plaintiff's  horses  known;  In- 
ternational etc.  By.  V.  Woodward,  26  Tex.  Civ.  394,  63  8.  W.  1054, 
allowing  recovery  where  due  care  not  taken,  though  peril  known; 
St.  Louis  S.  W.  Ry.  v.  Jacobson,  28  Tex.  Civ.  156,  66  S.  W.  1114,  the 
doctrine  of  liability  upon  discovered  peril  of  one  in  fault  is  based 
on  public  policy;  Texas  etc.  Ry.  v.  Harby,  94  Fed.  308,  holding  error 
to  require  more  than  ordinary  care.     See  note,  55  L.  R.  A.  461. 

Actual  Knowledge  of  Party  Causing  Injury  of  Peril  of  injured 
party  in  time  to  avoid  same  must  be  shown. 

Approved  in  San  Antonio  etc.  Ry.  Co.  v.  McMillan,  100  Tex.  564, 
102  S.  W.  104,  holding  where  engineer  could  not  have  prevented 
injury  after  discovering  man  on  track,  there  was  no  issue  of  discov- 
ered peril;  Texas  etc.  Ry.  Co.  v.  Ball,  96  Tex.  624,  75  S.  W.  5,  hold- 
ing where   train   ran   into   boy   negligently   on   track,   not   sufficient 
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evidence  that  engineer  saw  him  to  warrant  submitting  issue  of  dis- 
covered peril  to  jury;  San  Antonio  Traction  Co.  v.  Kelleher,  48  Tex. 
Civ.  428,  107  S.  W.  67,  where  motorman  was  not  held  to  the  use  of 
ordinary  care  to  discover  plaintiff  on  the  track;  International  etc. 
R.  R.  Co.  V.  Munn,  46  Tex.  Civ.  279,  102  S.  W.  444,  holding  evidence 
that  engineer  had  notice  of  danger  of  person  on  track  in  time  to 
have  avoided  injury  suflScient  to  support  verdict  for  plaintiff  on  doc- 
trine of  discovered  peril;  Taylor  v.  Houston  Electric  Co.,  38  Tex. 
Civ.  433,  85  S.  W.  1020,  holding  motorman  not  bound  to  exercise 
ordinary  care  to  discover  deceased  on  the  track  in  time  to  prevent 
striking  him;  Galveston  etc.  Ry.  Co.  v.  Hanna,  34  Tex.  Civ.  611,  79 
S.  W.  641,  holding  when  motorman  sees  person  ahead  not  heeding 
gong,  and  likely  to  get  on  track,  his  duty  to  prevent  injury  begins; 
Harris  v.  Gulf  etc.  Ry.  Co.,  36  Tex.  Civ.  96,  80  S.  W.  1025,  holding 
where  operatives  of  train  did  not  know  of  peril  of  person  about  to 
alight  after  train  had  started,  no  duty  imposed  on  them,  though  by 
use  of  ordinary  care  they  might  have  discovered  her  danger;  Mc- 
Cowen  V.  Gulf  etc.  Ry.  Co.  (Tex.  Civ.),  73  S.  W.  47,  holding  instruc- 
tion disregarding  doctrine  of  discovered  peril  not  reversible  error, 
there  being  no  evidence  on  that  issue;  Crawleigh  v.  Galveston  etc. 
Ry.  Co.,  28  Tex.  Civ.  263,  67  S.  W.  142,  holding  railroad  company 
not  liable  for  injury  to  trespasser  riding  on  freight  train  without 
knowledge  of  train  crew,  though  due  to  negligence  of  company's 
agents;  Levelsmeier  v.  St.  Louis  etc.  Ry.  Co.,  114  Mo.  Ap.  412, 
90  8.  W.  106,  holding  motorman  running  electric  car  over  private 
right  of  way  not  bound  to  keep  lookout  ahead  for  trespassers  on 
track;  Missouri  etc.  Ry.  v.  Richie  (Tex.  Civ.),  37  S.  W.  870,  instance 
where  evidence  insufficient  to  show  railway's  knowledge;  Souther- 
land  V.  Texas  etc.  Ry.  (Tex.  Civ.),  40  S.  W.  197,  sustaining  verdict 
in  favor  of  defendant. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Abernathy,  28  Tex.  Civ. 
615,  68  S.  W.  540,  holding  railroad  liable  for  death  of  boy  riding  on 
work-train,  though  his  presence  not  known  to  train  crew. 

Instructions  will  not  be  Examined  Whicli  on  New  Trial  will  prob- 
ably be  reformed  to  meet  objections  urged. 

Followed  in  Houston  etc.  Ry.  v  Stewart,  14  Tex.  Civ.  703,  37  S. 
TV.  770;  Ames  Iron  Works  v.  Chinn,  15  Tex.  Civ.  93,  38  S.  W.  249; 
Smith  V.  Houston  etc.  Ry.,  17  Tex.  Civ.  506,  43  S.  W.  36. 

90  Tez.  32-33,  36  S.  W.  400,  BASSETT  v.  SHEBBOD. 

Apparent  Inconsistent  Decisions  of  Civil  Appeals  and  supreme  court, 
where  eases  distinguishable  and  well-defined  conflict  absent,  do  not 
confer  jurisdiction  on  supreme  court. 

Approved  in  Assman  v.  Dittman,  93  Tex.  38,  53  S.  W.  342,  Red 
River  etc.  Ry.  Co.  v.  McKerley,  99  Tex.  17,  86  S.  W.  922,  and 
Watson  V.  First  National  Bank,  95  Tex.  352,  67  S.  W.  314,  all  fol- 
lowing rule;  Hanway  v.  Galveston  etc.  Ry.,  94  Tex.  78,  58  S.  W. 
725,  denying  jurisdiction  where  two  decisions  of  civil  appeals  were 
distinguishable;  Molino  v.  Benavides,  94  Tex.  414,  60  S.  W.  875, 
denying  jurisdiction  where  decision  of  civil  appeals  was  contrary 
to  supreme  court  dictum;  McCurdy  v.  Conner,  95  Tex.  250,  66  S.  W. 
666,  where  one  court  of  civil  appeals  decision  conflicts  and  other  con- 
forms with  previous  supreme  court  decision,  the  question  should  be 
certified. 
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90  Tez.  33-39,  36  S.  W.  432,  TEXAS  ETC.  BT.  v.  FBAZIEB. 

Under  Statute,  Negligence  of  Servant.  Imputed  to  master  where 
serrant  authorized  or  empowered  to  superintend,  control,  command, 
or  direct  other  employees  in  performance  of  his  duty. 

Approved  in  Vilter  Mfg.  Co.  v.  Kent,  47  Tex.  Civ.  464,  105  S.  W. 
526,  where  plaintiff  and  one  causing  injury  were  day  laborers,  latter 
having  no  authority  to  employ-  or  discharge  former,  held  they  were 
fellow-servants;  Gulf  etc.  Ey.  Co.  v.  Elmore,  35  Tex.  Civ.  60,  61, 
79  S.  W.  894,  holding,  under  General  Laws  of  1897  (Sp.  Sess.,  p.  14, 
c.  6),  that  a  brakeman  and  station  porter  were  not  fellow-servants; 
International  etc.  Ky.  v.  Moore,  16  Tex.  Civ.  55,  41  S.  W.  72,  holding 
company  exempt  where  engineer  advised  brakeman  for  convenience; 
International  etc.  R.  R.  v.  Culpepper  (Tex.  Civ.),  38  S.  W.  819, 
failure  of  conductor  to  flag  approaching  train  while  engineer  fixes 
hot-box  is  act  of  fellow-servant.  See  notes,  51  L.  R.  A.  548,  549; 
46  L.  R.  A.  348. 

90  Tez.  39-49,  36  S.  W.  426,  MOBBISON  V.  LAZABUS. 

Where  Homestead  Established  on  Part  of  Larger  Tract  covered  by 
vendor's  lien,  remainder  must  be  exhausted  in  satisfaction  of  lien 
before  homestead  liable. 

Distinguished  in  Smith  v.  Owen,  49  Tex.  Civ.  54,  107  S.  W.  930, 
where  homestead  right  held  subject  to  prior  lien  for  whole  purchase 
money,  though  vendor  had  released  portion  of  land  originally  covered 
by  lien,  facts  of  principal  case  not  applying. 

90  Tez.  59-65,  36  S.  W.  424,  VINETARD  v.  O'CONKOB. 
When  Words  in  an  Instrument  are  Capable  of  Two  Constmctions, 

one  making  it  void,  the  other  valid,  the  latter  must  prevail. 

Reaffirmed  in  Hennigs  v.  Paschke,  9  N.  Dak.  495,  84  N.  W.  352. 

Deed  is  Oood  When  from  Inspection  of  Instrument  the  grantee, 
though  not  named,  may  be  ascertained  with  reasonable  certainty. 

Approved  in  Hennigs  v.  Paschke,  9  N.  D.  497,  84  N.  W.  352,  grantee 
appearing  as  party  of  second  part,  but  not  in  granting  clause. 

In  Constming  Deed  Attacked  for  Uncertainty,  regard  must  be  had 
to  carrying  out  intention  of  parties  as  appearing  in  whole  instrument. 

Approved  in  Lufkins  Land  etc.  Co.  v.  Beaumont  Timber  Co.,  151 
Fed.  741,  holding  description  of  real  property  intended  to  be  con- 
veyed in  deed  sufficient;  Knowlton  v.  Dolan,  151  Ind.  85,  51  N.  E. 
99,  construing  court  order  in  general  terms  according  to  previous 
agreement. 

Miscellaneous. — ^Vineyards  v.  Brundrett,  17  Tex.  Civ.  148,  42  S.  W. 
233,  adjudicating  another  phase  of  same  case. 

90  Tez.  65-72,  36  S.  W.  430,  32  Ii.  S.  A.  826,  MISSOURI  ETC.  BT. 
V.  EDWARDS. 
No  Duty  Cast  upon  Owner  of  Yard  for  Depositing  Old  Material 

to  so  place  it  that  children  playing  on  it  may  not  be  injured. 

Approved  in  North  Texas  Constr.  Co.  v.  Bostick,  98  Tex.  242,  83 
S.  W.  14,  holding  owner  of  cotton-gins  not  bound  to  guard  its  prem- 
ises and  machinery  against  trespassing  children;  Isbell  v.  Hayward 
Lumber  Co.,  47  Tex.  Civ.  348,  105  S.  W.  212,  holding  sawmill  owner 
not  bound  to  guard  machinery  against  trespassing  children  and  not 
liable  for  injury  to  five  year  old  child  not  known  to  be  there;  William- 
son V.  Gulf  etc.  By.  Co.,  40  Tex.  Civ.  22,  88  S.  W.  280,  holding  stone 
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abutment  to  railroad  bridge  so  constructed  as  to  form  steps  from 
base  to  track  not  sufficiently  attractive  to  children  to  amount  to 
invitation  or  permission  to  use  same;  Simonton  v.  Citizens'  Electric 
Light  etc.  Co.,  28  Tex.  Civ.  378,  67  S.  W.  532,  holding  electric  light 
poles  with  spikes  in  them  to  allow  ascent  not  such  invitation  to 
children  to  use  them  as  to  render  company  liable  for  injuries  thereby 
resulting;  Driscoll  v.  Clark,  32  Mont.  184,  81  Pac.  3,  holding  de- 
fendant operating  machinery  on  his  own  land  not  liable  for  injury 
thereby  caused  to  child  trespassing;  Savannah  etc.  By.  v.  Beavers, 
113  Ga.  413,  39  S.  E.  89,  54  L.  H.  A.  314,  owner  making  excavation 
is  not  bound  to  so  guard  it  as  to  prevent  injury  to  trespassing 
children;  Missouri  etc.  Ry.  v.  Dobbins  (Tex.  Civ.),  40  S.  W.  863, 
parents  cannot  recover  for  drowning  of  child  in  railway  trench, 
dangerous  only  to  children.  See  notes,  19  L.  R.  A.  (n.  s.)  1129,  1142; 
57  L.  R.  A.  724;  55  L.  R.  A.  911;  54  L.  R.  A.  284;  52  L.  R.  A.  359; 
44  L.  R.  A.  655;  39  L.  R.  A.  112. 

Owner  of  Private  Property  Making  Dangerous  Use  of  same  near 
public  place,  so  that  trespassers  using  ordinary  care  may  be  in- 
jured, may  become  liable  for  negligence. 

Approved  in  Kramer  v.  Southern  Ry.  Co.,  127  N.  C.  330,  37  S.  E. 
469,  52  L.  R.  A.  359,  holding  no  negligence  where  trespass  not  known; 
Dobbins  v.  Missouri  etc.  Ry.,  91  Tex.  62,  66  Am.  St.  Rep.  859,  41 
S.  W.  63,  38  L.  R.  A.  573,  refusing  recovery  where  no  negligence; 
Ritz  V.  Wheeling,  45  W.  Va.  268,  31  S.  E.  995,  43  L.  R.  A.  148, 
holding  owner  of  fenced  reservoirs  not  liable  to  mere  trespasser. 

The  Mere  Fact  That  Place  Is  Attractive  to  Children  does  not  cast 
duty  upon  owner  to  keep  them  away  from  it. 

Approved  in  Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Tex.  294,  42 
S.  W.  961,  allowing  recovery  where  previous  invitation  not  revoked; 
San  Antonio  etc.  Ry.  v.  Morgan,  92  Tex.  103,  46  S.  W.  30,  holding 
invitation  not  inferred  where  turntable  attractive  to  children;  Ritz 
V.  Wheeling,  45  W.  Ya.  270,  31  S.  E.  997,  43  L.  R.  A.  148,  holding 
owner  of  reservoir  need  use  no  special  care  toward  children. 

90  Tex.  72-75,  86  S.  W.  429,  HUME  V.  SCHINTZ. 

Mandamus  will  not  be  Issued  by  Supreme  Court  unless  allegations 
of  petition  show  probable  cause. 

Approved  in  Moore  v.  Waco  Building  Assn.,  92  Tex.  267,  47  S.  W. 
716,  dismissing  petition  without  process  where  mandamus  not  sus- 
tained. 

Verdict*  Until  Set  Aside,  may  be  Pleaded  In  Bar  of  Other  Action 
on  same  issues,  though  no  judgment  entered  upon  it. 

Approved  in  Hall  v.  Reese,  24  Tex.  Civ.  229,  58  S.  W.  976,  holding 
verdict  not  disposing  of  all  issues  not  conclusive;  Dillard  v.  Allison 
(Tex.  Civ.),  40  S.  W.  1023,  instance  of  informal  verdict  held  sufficient 
as  against  plaintiff. 

Mandamus  to  Compel  Entry  of  Judgment  on  Verdict  will  be  refused 
where  no  necessity  for  entry  shown. 

Distinguished  in  Texas  etc.  Lumber  Co.  v.  Hightower,  100  Tex.  131, 
123  Am.  St.  Rep.  794,  96  S.  W.  1072,  6  L.  R.  A.  (n.  s.)  1046,  granting 
mandamus  to  compel  entry  of  judgment  where  entry  refused  on  con- 
tention that  verdict  not  returned  during  term  and  where  title  to  land 
involved. 

Miscellaneous.— Hume  v.  Schintz,  91  Tex.  205,  42  S.  W.  544,  on 
later  appeal. 
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90  Tex.  76-78,  37  S.  W.  311,  MANN  v.  DURST. 

To  Olve  Supreme  Court  Jurisdlcticn  on  Ground  that  two  appellate 
courts  have  held  differently  on  same  question  of  law,  question  must 
be  same  as  that  presented  in  case  in  which  writ  of  error  sought. 

Approved  in  Red  River  etc.  Ry.  Co.  v.  McKerley,  99  Tex.  17,  86 
S.  W.  922,  holding  on  petition  for  writ  of  error  under  Revised  Stat- 
utes of  1895,  article  941,  subdivision  5,  the  decision  of  lower  court 
and  that  claimed  to  be  overruled  distinguishable  and  no  jurisdiction. 

90  Tex.  78-79,  37  &  W.  311,  SUN  ETC.  INS.  CO.  v.  BOBEBTa 

Conflict  of  Decisions  Under  Statute,  Permitting  Writ  of  Error  on 
reversed  and  remanded  cases,  arises  only  where  decisions  are  based 
on  same  facts,  and  one  decision  overrules  the  other. 

Approved  in  Molino  v.  Benavides,  94  Tex.  414,  60  S.  W.  875,  re- 
fusing supreme  court  jurisdiction  where  its  dictum  conflicted  with 
civil  appeals  decision. 

90  Tex.  80-81,  37  S.  W.  312,  WACO  V.  PBATHEB. 

Where  City  Council  has  Power  to  Pass  Ordinances,  it  may  order 
street  improvement  by  either  ordinance  or  resolution. 

Approved  in  Waco  v.  Chamberlain  (Tex.  Civ.),  45  S.  W.  196,  city 
improvements  must  be  made  in  accordance  with  requirements  of 
charter  and  ordinances. 

90  Tex.   81-82,   86   S.   W.   472,   SAN    ANTONIO   ETC.   BT.   CO.   v. 
CHOATE. 

Assignment  of  Error  Should  be  Express  and  direct. 

Cited  in  St.  Louis  etc.  Ry.  Co.  v.  McArthur,  96  Tex.  66,  70  8.  W. 
318,  holding  assignments  of  error  that  verdict  was  contrary  to  evi- 
dence and  jury  were  actuated  by  prejudice  sufficient  to  review  of 
evidence,  though  no  assignment  that  court  erred  in  overruling  motion 
for  new  trial. 

90  Tex.  82-89,  36  S.  W.  247,  37  S.  W.  319,  CHOATE  v.  SAN  AN- 
TONIO ETC.  BY. 
Substantial  Conflict  of  Evidence  Presents  Question  for  Jury,  not 

for  court. 

Approved  in  Morris  v.  Travelers'  Ins.  Co.  (Tex.  Civ.),  43  S.  W.  900, 
Cahill  V.  Benson,  19  Tex.  Civ.  34,  46  S.  W.  891,  Gaunce  v.  Gulf  etc. 
By.,  20  Tex.  Civ.  36,  48  S.  W.  526,  Mustain  v.  Stokes,  90  Tex.  362, 
38  S.  W.  759,  all  following  rule;  Eastham  v.  Hunter,  98  Tex.  565,  86 
S.  W.  325,  holding  it  error  to  direct  judgment,  there  being  sufficient 
evidence  for  submission  to  jury;  Dallas  Rapid  Transit  Ry.  Co.  v. 
Payne,  98  Tex.  216,  82  S.  W.  651,  holding  court  erred  in  assuming 
certain  facts  in  his  charge  where  evidence  in  support  of  them  not 
conclusive;  Galveston  etc.  Ry.  Co.  v.  Patillo,  45  Tex.  Civ.  582,  101 
S.  W.  498,  holding  fact  that  plaintiff  on  moving  train  was  passing 
from  one  car  to  another  when  injured  not  contributory  negligence 
as  matter  of  law,  and  issue  properly  submitted  to  jury;  Kempner  v. 
Thompson,  45  Tex.  Civ.  271,  100  S.  W.  353,  where  the  evidence  showed 
no  conflict  as  to  facts,  the  only  issues  were  for  court;  Galveston 
etc.  Ry.  Co.  v.  Tirres,  33  Tex.  Civ.  365,  76  S.  W.  808,  holding 
evidence  as  to  whether  engineer  rang  bell  and  blew  whistle  eighty  rods 
from  crossing  required  submission  of  question  to  jury;  San  Antonio 
Traction  Co.  v.  Bryant,  30  Tex.  Civ.  440,  70  S.  W.  1017,  holding  evi- 
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dence  tliat  plaintiff  was  standing  on  running-board  of  car  when  he 
was  knocked  off  by  bridge  did  not  show  contributory  negligence  as 
matter  of  law;  Shoemaker  v.  Texas  etc.  Ry.  Co.,  29  Tex.  Civ.  583, 
69  S.  W.  992,  holding  where  persons  struck  by  train  at  crossing,  evi- 
dence of  negligence  of  railroad  company  required  submission  to  jury; 
Fort  Worth  etc.  By.  Co.  v.  Roberts,  29  Tex.  Civ.  567,  69  S.  W.  985, 
holding  where  plaintiff's  cattle  killed  by  train,  question  of  con- 
tributory negligence  should  have  been  submitted  to  jury;  Gilbreath  v. 
State  (Tex.  Civ.),  82  S.  W.  808,  upholding  direction  of  verdict;  Bonn 
V.  Galveston  etc.  Ry.  Co.  (Tex.  Civ.),  82  S.  W.  809,  holding  evidence 
of  negligence  of  defendant  sufficient  to  require  submission  to  jury; 
Boettler  v.  Tumlinson  (Tex.  Civ.),  77  S.  W.  825,  holding  evidence  of 
negligence  of  defendant  in  constructing  scaffold  for  plaintiff  to  work 
on  supported  verdict  against  defendant;  Parrish  v.  Frey,  18  Tex.  Civ. 
278,  44  S.  W.  326,  holding  court  passes  on  undisputed  evidence;  Hern- 
don  V.  De  Cordova,  22  Tex.  Civ.  206,  54  S.  W.  403,  holding,  where 
evidence  conclusive,  charge  cannot  be  objected  to;  Garza  v.  Texas 
etc.  By.  (Tex.  Civ.),  41  S.  W.  173,  and  Southern  Pac.  Co.  v.  Winton, 
27  Tex.  Civ.  514,  66  S.  W.  483,  court  can  only,  when  undisputed 
facts  admit  of  no  other  reasonable  hypothesis  or  conclusion,  direct 
verdict;  dissenting  opinion  in  Gulf  etc.  By.  Co.  v.  Miller,  30  Tex. 
Civ.  129,  70  S.  W.  28,  majority  holding  plaintiff,  who  was  struck  by 
engine  while  walking  on  track,  guilty  of  contributory  negligence  as 
matter  of  law. 

Evidence  That  Passenger  Passing  from  Car  to  Car  is  thrown  off 
by  sudden  jerk  of  train  sufficient  to  submit  question  of  negligence  to 
jury. 

Approved  in  Lovett  v.  Gulf  etc.  Ry.  Co.,  97  Tex.  441,  79  S.  W. 
516.  holding  where  plaintiff  riding  on  gravel  train  by  permission  was 
thrown  off  and  injured,  his  testimony  that  train  gave  a  "sudden 
jerk"  or  **jar"  not  sufficient  to  raise  inference  of  negligence;  Louis- 
ville etc.  R.  R.  V.  Hale,  102  Ky.  603,  44  S.  W.  214,  42  L.  R.  A.  293, 
holding  passenger  assumes  risk  of  ordinary  jerks;  San  Antonio  etc. 
Ry.  V.  Choate,  22  Tex.  Civ.  619,  56  S.  W.  215,  holding  it  not  improper 
for  jury  to  find  negligence. 

Miscellaneous. — San  Antonio  etc.  Ry.  v.  Choate  (Tex.  Civ.),  43  S. 
W.  537,  San  Antonio  etc.  Ry.  v.  Choate,  22  Tex.  Civ.  618,  56  S.  W. 
215,  Choate  v.  San  Antonio  etc.  Ry.,  91  Tex.  407,  44  S.  W.  69,  all 
referring  historically  to  former  appeal. 

90  Tex.  89-93,  37  S.  W.  317,  PEAVT  v.  GOSS. 

Provision  of  Act  Giving  Bight  of  Action  to  "Any  Person  aggrieved'' 
by  breach  of  liquor  dealer's  bond  not  void  for  uncertainty. 

Approved  in  Rintleman  v.  Hahn,  20  Tex.  Civ.  247,  49  S.  W.  176, 
holding  the  provision  valid.     See  note,  79  Am.  St.  Rep.  472. 

'Terson  Aggrieved"  In  Law  is  One  Whose  Legal  Bight  is  Invaded 
by  act  complained  of. 

Approved  in  Quails  v.  Sayles,  18  Tex.  Civ.  401,  45  S.  W.  840,  fol- 
lowing rule;  Ellis  v.  Brooks,  101  Tex.  595,  102  S.  W.  96,  holding 
where  father  living  at  the  time  of  breach  began  action  on  liquor 
dealer's  bond  for  selling  liquor  to  son,  which  abated  by  his  death, 
the  mother  could  later  maintain  action  for  same  breach  on  bond; 
Price  V.  Wakeham,  48  Tex.  Civ.  343,  107  S.  W.  134,  holding  in  suit 
on  liquor  dealer's  bond  by  father  of  minor,  plea  that  the  mother, 
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who  had  been  divorced,  was  necessary  party  plaintiff  properly  over- 
ruled; Cunningham  v.  Porchet,  23  Tex.  Civ.  83,  56  S.  W.  575,  hold- 
ing under  condition  in  liquor  dealer's  bond  that  he  shall  keep  or- 
derly house,  and  adjoining  resident  injured  on  account  of  disturbances, 
he  was  party  aggrieved  within  statute;  Washington  County  etc.  Co.  v. 
Stewart,  9  Idaho,  381,  74  Pac.  957,  holding  corporation  affected  by 
judgment  ordering  assessment  made  against  property  was  "party 
aggrieved,"  though  not  party  to  suit;  Fay  v.  Williams  (Tex.  Civ.), 
41  S.  W.  498,  wife  may  recover  liquidated  damages  on  retail  dealer's 
liquor  bond  for  sale  to  husband  after  statutory  notice;  Daniels  v. 
Grayson  College,  20  Tex.  Civ.  564,  50  S.  W.  206,  holding  college  can 
sue  for  sale  to  student;  Tipton  v.  Thompson,  21  Tex.  Civ.  144,  50  S. 
W.  642,  holding  wife  need  not  prove  she  was  actually  aggrieved; 
White  V.  Manning,  46  Tex.  Civ.  301,  102  S.  W.  1162,  holding  it  not 
necessary  for  father  in  suing  on  liquor  dealer's  bond  to  introduce 
evidence  to  show  that  he  was  aggrieved  by  sale  of  liquor  to  his 
minor  son. 

Distinguished  in  Choate  v.  Vlha,  40  Tex.  Civ.  567,  568,  89  8.  W. 
1083,  holding  an  uncle  with  whom  minor  lived,  no  legal  guardian 
having  been  appointed,  could  not  maintain  action  under  statute  as  a 
"person  aggrieved." 

Subject  of  Act  Segolatlng  Sale  of  Liquors  aufiSlciently  expressed  in 
title. 

Approved  in  McLaury  v.  Watelsky,  39  Tex.  Civ.  401,  87  S.  W.  1049, 
reaffirming  rule;  City  of  Oak  Cliff  v.  State  (Tex.  Civ.),  77  S.  W.  27, 
holding  statute  providing  for  extension  of  corporate  limits  of  city 
and  for  issuance  of  bonds  therefor  not  repugnant  to  section  35,  arti- 
cle 3  of  state  constitution,  because  bonds  not  referred  to  in  title. 

Act  SecLUiring  Liquor  Dealer  to  Olve  Bond  is  penal. 

Approved  in  Johnson  v.  Rolls,  97  Tex.  455,  456,  79.8.  W.  513,  514, 
holding  where  principal  on  bond  died  pending  action,  it  abated  as 
to  sureties. 

90  Tez.  93-97,  37  S.  W.  313,  BABBOUM  v.  CULMELL. 

Assignor  of  Military  Bounty  Warrant  Is  Estopped  from  asserting 
title  to  lands  located  subsequently  by  virtue  of  patent  issued  to  him. 

Approved  in  Gist  v.  East,  16  Tex.  Civ.  278,  41  S.  W.  398,  denying 
dower  in  land  located  under  road  certificate;  Batcheller  v.  Besancon, 
19  Tex.  Civ.  141,  47  S.  W.  297,  giving  title  to  certificate  holder  of 
patented  land;  Hanaford  v.  Morton,  22  Tex.  Civ.  589,  55  8.  W.  988, 
holding  clerical  error  in  land  certificate  does  not  make  title  equitable. 

Under  Assignment  of  Military  Bounty  Warrant  warranting  title  to 
lands  subsequently  located  thereunder,  title  passes  to  assignee  by 
estoppel. 

Approved  in  Hall  v.  Reese's  Heirs,  24  Tex,  Civ.  229,  58  S.  W. 
979,  holding  agreement  between  owner  of  land  certificate  and  another 
that  latter  should  have  an  interest  in  it  together  with  an  agreed 
location  by  him  under  it  operated  as  partition;  Baldwin  v.  Boot, 
90  Tex.  552,  40  8.  W.  5,  where  holders  of  unlocated  land  certificate 
transferred  it;  Miller  v.  Gist,  91  Tex.  340,  43  8.  W.  265,  giving  road 
certificate  grantee  undivided  interest  after  relocation;  Baldwin  v. 
Boot  (Tex.  Civ.),  38  8.  W.  632,  instance  of  instrument  transferring 
not  only  the  certificate  but  the  land  surveyed  thereunder;  Dupree  v. 
Frank  (Tex.  Civ.),  39  8.  W.  994,  instance  of  instrument  not  express- 
ing warranty,  but  held  to   invest  fee  simple   title  when  obtained; 
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Flash  ▼.  Herndon  (Tex.  Civ.),  44  S.  W.  609,  holding  defendant  must 
proye  consideration  paid  by  grantee  subsequent  to  plaintiff. 

90  Tex.  97-103,  37  &  W.  320,  SBASOT  v.  GBANT. 

Bevenal  of  Judgment  by  Civil  Court  Appeals  on  ground  of  nnas- 
signed  error  not  apparent  on  record  is  error  of  law  giving  supreme 
court  jurisdiction. 

Approved  in  Underwood  v.  Jones,  95  Tex.  125,  65  S.  W.  481,  hold- 
ing error  for  civil  appeals  to  give  judgment  on  reversal  where  evi- 
dence not  conclusive. 

90  Tez.  103-110,  37  &  W.  314,  GABOIA  ▼.  SANDEBS. 

It  is  Good  Defenso  to  Action  for  wrongful  death  that  killing  was 
justifiable. 

See  note,  23  L.  B.  A.  (n.  s.)  996. 

90  Tex.  110-115,  59  Am.  St.  Bep.  753,  37   a   W.   HI,   SHAFLEIGH 
HABBWABE  CO.  Y.  WELLa 

One  of  Two  or  More  Principal  Debtors  cannot,  Without  Consent  of 
creditor,  change  relation  to  latter  from  principal  to  surety. 

Approved  in  Dean  v.  Collins,  15  N.  D.  538,  125  Am.  St.  Bep.  610, 
108  N.  W.  243,  9  L.  B.  A.  (n.  s.)  49,  reaffirming  rule;  Heard  v. 
Thrasher  (Tex.  Civ.),  71  S.  W.  811,  holding  an  agreement  between  suc- 
cessive grantees  of  mortgaged  property  could  not  make  land  security  ' 
merely  for  mortgage  debt,  so  that  extension  of  time  given  to  mort- 
gagor would  discharge  mortgage;  McAreavy  v.  Magirl,  123  Iowa,  607, 
609,  99  N.  W.  194,  195,  holding  retiring  partner  not  released  by  cred- 
itor's allowing  limitations  to  run  against  remaining  partner;  Nor- 
man V.  Jackson  Fertilizer  Co.,  79  Miss.  753,  31  So.  420,  holding  ex- 
tension of  time  given  remaining  partner  does  not  release  retiring 
i  partners;  Montague  Co.  v.  Meadows,  21  Tex.  Civ.  259,  51  S.  W.  558, 

holding  subsequent  owner  not  bound  by  extension  of  time  to  mort- 
gagor; King  V.  Parks,  26  Tex.  Civ.  100,  63  S.  W.  902,  holding  rela- 
tionship cannot  be  changed  without  proper  notice.  See  notes,  102  Am. 
St.  Bep.  128;  9  L.  B.  A.  (n.  s.)  78. 

Betiring  Partner  is  not  Discharged  from  Existing  Liabilities  of  the 
firm  nor  for  any  unexpired  lease  made  before  retirement. 

See  note,  125  Am.  St.  Bep.  613. 

Distinguished  in  Baptist  Book  Concern  v.  Carswell  (Tex.  Civ.),  46 
8.  W.  859,  holding  retired  partner  cannot  change  nature  of  firm  ob- 
ligation. 


I 


90  Tez.  116-120,  37  a  W.  413,  PATTOK  Y.  OOLLIEB. 

Judge  not  Disqualified  Becanse  Belative  is  attorney  in  suit  on  note 
allowing  attorney's  fees. 

Approved  in  Hundley  v.  State,  47  Fla.  174,  36  So.  363,  holding 
judge  not  disqualifi.ed  to  pass  upon  contested  account  of  administrator 
because  his  father,  attorney  for  contesting  heirs,  is  to  get  percentage 
of  what  heirs  get. 

90  Tez.  121-122,  37  8.  W.  598,  BCBADB  V.  WABBIKG. 

Jurisdiction  of  Court  of  Civil  Appeals  is  Final  over  boundary  eases, 
though  brought  in  statutory  form  of  trespass  to  try  title. 

Beafirmed  in  Donley  v.  Coleman  (Tex.  Civ.),  62  S.  W.  78. 
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90  Teix.  12&-1S0,  36  8.  W.  120,  37  8.  W.  1132»  DOUGLASS  ▼.  CEN- 
TBAL  ETC.  BT. 

Evidence  That  Oliild  Seen  by  Men  in  Charge  of  Train  in  safe  plaee 
strayed  unobserved  on  track  and  was  injured,  insufficient  to  support 
verdict  for  negligence. 

Approved  in  Galveston  etc.  By.  v.  Kieff,  94  Tex.  338,  60  S.  W.  544, 
where  injury  caused  by  car  pusiied  by  company's  servants;  Flores  v. 
Atchison  etc.  By.,  24  Tex.  Civ.  331,  66  S.  W.  711,  railway  may  drive 
engine  against  long  string  of  cars  without  ascertaining  whether  tres- 
passing child  is  under  them;  Crawleigh  v.  Galveston  etc.  By.  Co.,  28 
Tex.  Civ.  263,  67  S.  W.  142,  holding  railroad  not  liable  for  injury  to 
trespasser  riding  on  train  without  knowledge  of  train  crew,  though 
due  to  their  negligence.    See  note,  8  L.  B.  A.  (n.  s.)  1083. 

Appellate  Court  Benders  Judgment  where  there  is  no  conflict  in 
evidence. 

Approved  in  dissenting  opinion  in  Nabours  v.  McCord  (Tex.  Civ.), 

82  S.  W.  160,  majority  holding  on  facts  appellate  court  not  justified 
in  rendering  judgment. 

00  Tex.  130-131,  37  S.  W.  414,  WOBD  ▼.  EIiWOOD. 

Negotiable  Instrument  Is  Assigned,  Within  Meaning  of  Article  307, 
Bevised  Statutes,  when  transferred;  form  or  mode  of  transfer  imma- 
terial. 

Approved  in  Cleveland  v.  Heidenheimer  (Tex.  Civ.),  44  S.  W.  554, 
Fort  Dearborn  etc.  Bank  v.  Berrott,  23  Tex.  Civ.  664,  57  S.  W.  341, 
both  reaffirming  rule;  O'Connell  v.  Bugely,  48  Tex.  Civ.  458,  107  8. 
W.  152,  holding  transferee  of  note  without  written  indorsement  or 
assignment  could  su^  thereon  in  his  own  name  under  Bevised  Stat- 
utes, article  307;  Bowe  v.  Gohlman,  44  Tex.  Civ.  319,  98  S.  W.  1079, 
holding  bona  fide  purchaser  of  note  containing  written  transfer, 
though  not  conforming  to  law-merchant,  took  free  of  equities  under 
Bevised  Statutes,  article  307;  National  Bank  v.  Kenney,  98  Tex.  299, 

83  S.  W.  370,  holding  transferee  of  note  as  security,  without  indorse- 
ment, took  it  free  from  equities  against  payee;-  Seley  v.  Williams,  20 
Tex.  Civ.  407,  50  S.  W.  401,  holding  bill  of  lading  assignable  by 
delivery;  Cleveland  v.  Heidenheimer,  92  Tex.  112,  46  S.  W.  31,  hold- 
ing contract  assignable  without  writing;  Prouty  v.  Musquiz  (Tex. 
Civ.),  59  S.  W.  570,  holding  transferee  must  prove  consideration  and 
lack  of  notice;  Prouty  v.  Musquiz,  94  Tex.  91,  58  S.  W.  721,  requir- 
ing defendant  to  prove  mala  fides  where  plaintiff  proves  his  trans- 
ferrer was  fair  purchaser  before  maturity;  Word  v.  Ellwood  (Tex. 
Civ.),  37  S.  W.  966,  affirming  judgment  on  opinion  of  supreme  court. 
See  notes,  17  L.  B.  A.  (n.  s.)  1111;  36  L.  B.  A.  233. 

Distinguished  in  Hutcheson  v.  King,  37  Tex.  Civ.  154,  83  S.  W.  217, 
holding  notes  subject  to  garnishment  before  delivery  to  person  who 
had  contracted  to  purchase  them. 

90  Tez.  139-144,  37  S.  W.  698,  EILGOBE  V.  NOBTHWEST  TEXAS 
BAPTIST  EDUCATIONAL  ASSN. 

Abandonment  of  Contract  must  be  Unconditional  and  promptly 
acted  on. 

Approved  in  Texas  etc.  By.  Co.  v.  Payne,  99  Tex.  50,  122  Am.  fet. 
Bep.  603,  87  S.  W.  331,  70  L.  B.  A.  946,  holding  wrongful  refusal  of 
railroad  agent  to  indorse  return  ticket  was  not  abandonment  of  con- 
tract for  carriage;  Barker  &  Stewart  Lumber  Co.  v.  Bdward  Hines 
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Lumber  Co.,  137  Fed.  309,  holding  where  plaintiff  contracted  to  saw 
all  logs  from  certain  land  of  defendant  and  later  other  land  of  de- 
fendant's was  included  by  supplemental  agreement,  plaintiff  while 
sawing  logs  from  first  parcel  could  not  repudiate  and  sue  for  dam- 
ages because  defendant  had  caused  some  logs  from  second  parcel  to 
be  sawed  elsewhere;  Victor  Safe  etc.  Co.  v.  O'Neil,  48  Wash.  183,  93 
Pac.  216,  holding  after  defendant  had  ordered  safe  from  manufac- 
turer, letters  threatening  to  reject  it  not  amounting  to  withdrawal  of 
order. 

Declaration  of  Intention  to  Abandon  Contract  at  Future  Time  is 
not  a  breach  authorizing  other  party  to  abandon. 

Approved  in  New  York  Life  Ins.  Co.  v.  Thomas,  47  Tex.  Civ.  153, 
103  S.  W.  424,  holding  resignation  tendered  by  employee  after  em- 
ployer had  threatened  to  discharge  him  if  he  did  not  resign  was  vol- 
untary resignation,  and  precluded  recovery  for  wrongful  discharge. 

90  Tex.  144-150,  37  a  W.  418,  BEED  V.  BBEWESw 

Promise  Blade  npon  Several  Considerations,  one  of  which  unlawful 
either  at  common  law  or  by  statute,  void. 

Approved  in  Smith  v.  Bowen,  45  Tex.  Civ.  224,  100  S.  W.  797,  al- 
lowing parol  evidence  in  suit  on  written  contracts  for  sale  of  cotton 
to  show  portion  of  consideration  illegal;  Sanger  v.  Miller,  26  Tex. 
Civ.  112,  62  S.  W.  425,  426,  admitting  evidence  of  illegal  considera- 
tion not  appearing  in  contract. 

Evidence  of  Knowledge  by  Vendor  That  Furniture  is  to  be  used  for 
prostitution,  and  paid  for  from  proceeds  thereof,  sufficient  to  support 
judgment  voiding  transaction. 

Approved  in  Ohlson  v.  Wilson,  31  Tex.  Civ.  178,  71  S.  W.  769,  hold- 
ing manufacturer  of  article  to  be  used  for  gambling  purposes  could 
not  recover  for  price;  Jones  v.  Akin  (Tex.  Civ.),  80  S.  W.  385,  hold- 
ing money  loaned  with  knowledge  that  it  was  to  be  used  in  betting 
at  cards  could  not  be  recovered;  American  Nat.  Bank  v.  Cruger,  91 
Tex.  453,  44  S.  W.  281,  holding  knowledge  of  one  giving  note  to  be 
used  illegally  does  not  preclude  defense  of  fraudulent  representations; 
Wiggins  V.  Bisso,  92  Tex.  222,  223,  71  Am.  St.  Bep.  839,  840,  47  S. 
W.  638,  639,  refusing  accounting  in  case  of  partnership  formed  for 
illegal  purpose.     See  note,  117  Am.  St.  Bep.  497. 

Under  the  Statute,  Where  Defendant  Pleads  a  Partnership  between 
plaintiff  and  another,  and  plaintiff  does  not  deny  it  under  oath,  the 
fact  of  partnership  stands  admitted. 

Beaffirmed  in  Gill  v.  First  Nat.  Bank  (Tex.  Civ.),  47  S.  W.  751; 
Buchanan  v.  Edwards  (Tex.  Civ.),  51  S.  W.  36. 

90  Tex.  150-162,  69  Am.  St.  Bep.  787,  37  S.  W.  1058,  39  L.  Bw  A.  254, 
FOWIiEB  V.  BELL. 

Acts  of  Foreign  Corporation,  Though  Authorized  Under  Charter  and 
laws  of  its  own  state,  not  valid  in  this  state  if  in  conflict  with  its 
laws  and  policy. 

Approved  in  Sieders  v.  Merchants'  etc.  Assn.  (Tex.  Civ.),  51  S.  W. 
548,  holding  Texas  law  governing  insurance  applies  to  contracts  per- 
formable  there;  Sanger  v.  French  Piano  etc.  Co.,  21  Tex.  Civ.  526,  52 
8.  W.  623,  holding  contract  stipulation  invalid  in  Texas,  though  valid 
where  made;  Building  etc.  Assn.  of  Dakota  v.  Griffin,  90  Tex.  489,  39 
8  W.  659,  holding  Dakota  loan  valid  where  made  invalid  because 
usurious  in  Texas;  Shannon  v.  Georgia  etc.  Assn.,  78  Miss.  966,  84 
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Am.  St.  Hep.  657,  30  So.  52,  55  L.  B.  A.  800,  holding  domestic  law 
applicable  to  foreign  building  association  loaning  money  to  local  resi- 
dent on  local  property.    See  note,  11  L.  B.  A.  (n.  s.)  1008. 

Assets  of  Insolvent  Oorporation  Become  Trust  Fond  in  hands  of 
directors  for  benefit  of  creditors,  and  discrimination  between  cred- 
itors is  a  violation  of  trust. 

Beaffirmed  in  Bogers  v.  Southern  Pine  Lumber  Co.,  21  Tex.  Civ.  59, 
51  S.  W.  32.     See  note,  44  L.  B.  A.  766. 

Directors  of  Insolvent  Oorporation  Trosteee  for  creditors. 

Approved  in  Texas  Anchor  Fence  Co.  v.  City  of  San  Antonio,  30 
Tex.  Civ.  564,  71  S.  W.  302,  holding  purchase  by  alderman  of  claim 
against  city  illegal;  College  Park  Electric  Belt  Line  v.  Ide,  15  Tex. 
Civ.  280,  40  S.  W.  68,  holding  where  corporation's  debts  exceeded  its 
assets,  but  it  was  still  doing  business,  it  was  not  insolvent. 

90  Tex.  163-170,  38  8.  W.  21,  THOMSON  ▼.  BAKBB. 

Supreme  Court  has  Jurisdiction  to  Issue  Mandamus  to  commissioner 
of  general  land  office. 

Approved  in  Jernigan  v.  Finley,  90  Tex.  210,  211,  38  S.  W.  25,  al- 
lowing mandamus  against  controller.    See  note,  58  L.  B.  A.  854. 

90  Tex.  170-182,  59  Am.  St  Bep.  797,  87  &  W.  1068,  3&  Ii.  B.  A.  672, 
BOYAL  INS.  OO.  V.  McINTYBE. 

No  Total  Loss  Where  Bemaining  Structure  Affords  Basis  of  restora- 
tion of  building  to  former  condition. 

Approved  in  Northwestern  etc.  Ins.  Co.,  v.  Bochester  etc.  Ins.  Co., 
85  Minn.  57,  58,  59,  60,  62,  88  N.  W.  269,  270,  271,  56  L.  B.  A.  108, 
and  Stevens  v.  Norwich  Union  Fire  Ins.  Co.,  120  Mo.  Ap.  102,  96  S. 
W.  688,  both  reaffirming  rule;  Liverpool  etc.  Ins.  Co.  v.  Heckman,  64 
Kan.  396,  67  Pac.  882,  holding  finding  of  total  loss  supported  by  evi- 
dence; Providence  etc.  Ins.  Co.  v.  Board  of  Education,  49  W.  Va. 
385,  38  S.  E.  690,  holding  building  not  total  loss  where  remnant  re- 
mained which  could  reasonably  be  used  as  basis  for  new  building; 
Palatine  Ins.  Co.  v.  Weiss  (Ky.  Ap.),  59  S.  W.  509,  holding  building 
total  loss;  German  Ins.  Co.  v.  Mclntyre  (Tex.  Civ.),  38  S.  W.  1148, 
companion  to  cited  case  and  affirmed  on  opinion  therein.  See  notes, 
59  Am.  St.  Bep.  813;  117  Am.  St.  Bep.  749;  56  L.  B.  A.  108,  788;  41 
L.  B.  A.  318;  39  L.  B.  A.  819. 

Distinguished  in  Continental  Ins.  Co.  v.  McCulloch,  15  Tex.  Civ. 
196,  39  S.  W.  377,  holding  evidence  showed  total  loss;  Murphy  v. 
American  etc.  Ins.  Co.,  25  Tex.  Civ.  246,  54  S.  W.  409,  holding  build- 
ing total  loss  where  remnant  inconsiderable,  not  sufficient  basis  for 
restoration. 

On  Issue  of  Total  Loss,  Evidence  of  Cost  of  restoring  building  to 
original  usefulness  and  strength,  of  value  of  material  in  house  still 
uninjured,  and  proportion  of  material  uninjured  and  of  house  de- 
stroyed, is  admissible. 

See  note,  56  L.  B.  A.  792. 

90  Tez.  182-187,  37  S.  W.  1066,  KEMPNEB  v.  HUDDLESTON. 
Decision  of  Appellate  Court  No  Bar  to  Beconsideratloii   of   same 

question  on  second  appeal. 

Approved  in  Magnolia  Park  Co.  v.  Tinsley,  96  Tex.  374,  73  S.  W. 
9,  holding  court  of  civil  appeals  on  second  appeal  not  bound  by  de- 
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cisions  on  first  appeal;  White  v.  Watson,  34  Tex.  Civ.  170,  78  S.  W. 
237,  where  court  on  second  appeal  adhered  to  former  decision  of  same 
question,  though  an  intervening  decision  of  another  court  of  civil 
appeals  had  decided  contra;  McCampbell  v.  Durst,  15  Tex.  Civ.  529,  40 
S.  W.  318,  reconsidering  question  of  stale  demand  on  first  appeal.  See 
note,  46  L.  R.  A.  778. 

Where  Husband  has  Possession  of  Note  Payable  to  Wife,  indorses 
same  to  himself  without  her  consent,  wife  not  estopped  from  assert- 
ing title  against  subsequent  purchaser. 

Approved  in  Kempner  v.  Huddleston  (Tex.  Civ.),  38  S.  W.  381,  re- 
versing judgment  in  accordance  with  supreme  court's  opinion  on  cer- 
tified questions;  May  v.  Martin,  32  Tex.  Civ.  133,  73  S.  W.  841,  hold- 
ing owner  of  note  who  had  clothed  another  with  apparent  title  es- 
topped to  deny  validity  of  pledge  of  it  made  to  innocent  third  person. 

90  Tex.  187-195,  37  S.  W.  1054,  JONES  v.  BXTLL. 

Principal  and  Bondsmen  Obtaining  Possession  of  Piztores,  claiming 
them  as  personal  property,  are  estopped  from  asserting  that  they  were 
part  of  realty  in  action  to  try  title. 

Approved  in  Bull  v.  Jones  (Tex.  Civ.),  47  S.  W.  475,  holding  sure- 
ties cannot  claim  immunity  on  bond  on  ground  that  property  is 
realty;  Missouri  etc.  By.  v.  Levy,  23  Tex.  Civ.  688,  57  8.'  W.  867, 
holding  supplemental  petition  alleging  new  means  of  injury  not  an 
amendment. 

90  Tex.  195-203,  38  S.  W.  270,  470,  PHILLIPS  ▼.  WATKENS  LAND 
MOBTOAOE  OO. 

Death  of  Mortgagor  Who  No  Longer  Owns  mortgaged  property  and 
pending  administration  on  his  estate  will  not  prevent  foreclosure. 

Approved  in  Taylor  v.  Williams,  101  Tex.  390,  108  S.  W.  816,  hold- 
ing where  owner  of  property  subject  to  trust  deed  containing  power 
of  sale  died  and  executor  qualified,  acting  under  will  independent  of 
probate  court  and  paid  debts,  and  time  for  administration  had  lapsed, 
power  of  sale  in  deed  was  in  force. 

90  Tez.  204-205,  37  S.  W.  1062,  38  S.  W.  160,  CLASSEN  V.  ELMEN- 
DOBF. 

On  Certificate  of  Dissent  the  Jurisdiction  of  supreme  court  is  lim- 
ited to  point  of  dissent. 

Approved  in  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  154,  refus- 
ing to  certify  to  supreme  court  question  not  raised  by  pleadings  nor 
ruled  upon  by  trial  court. 

Miscellaneous. — Elmendorf  v.  Classen,  92  Tex.  473,  49  S.  W.  1043, 
referring  historically  to  former  appeal. 

90  Tex.  205-214,  38  &  W.  24,  JEBNIOAN  v.  FINLET. 

County  Treasurer,  as  Custodian  of  State  School  Fund,  acts  for  state, 
and  is  proper  party  to  maintain  action  to  procure  and  collect  warrant. 

Approved  in  House  v.  City  of  Dallas,  96  Tex.  597,  74  S.  W.  903, 
under  statute  authorizing  city  tax  collector  to  collect  taxes  for  pay- 
ment of  bonds  issued  by  city  in  aid  of  railroads  and  requiring  him 
to  give  bond  payable  to  state,  city  could  not  sue  on  bond;  Travis 
Co.  V.  Jour  dan,  91  Tex.  217,  42  S.  W.  543,  holding  county  treasurer 
not  such  state  officer  as  subject  to  mandamus. 

4  Tex.  Notes — 46 
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Oonnty  is  Proper  Party  to  Maintain  Action  for  Lands  granted  to 
it  for  school  purposes  and  for  the  proceeds  thereof. 

Approved  in  Trustees  of  Lytle  School  Dist.  v.  Haas,  24  Tex.  Civ. 
436,  59  S.  W.  831,  holding  county  treasurer  and  not  district  trustees 
must  sue. 

Gteneral  Denial  of  Allegationa  in  Petition  in  mandamus  suit  of  no 
effect. 

Approved  in  City  of  San  Antonio  v.  Boutledge,  46  Tex.  Civ.  223, 
102  S.  W.  772,  holding  allegations  in  plaintiff's  pleadings  not  speeiallj 
traversed  or  avoided  must  be  taken  as  true. 

Supreme  Court  has  Original  Jurisdiction  to  Issue  mandamus  to 
controller  or  other  head  of  state  department. 

See  note,  58  L.  R.  A.  868. 

90  Tez.  223-228,  38  S.  W.  162,  TEXAS  ETC.  BT.  ▼.  BiaHAM. 

It  Being  Duty  of  Owner  of  Property  to  Guard  against  probable 
danger  to  others,  failure  to  do  so  is  negligence. 

See  note,  63  Am.  St.  Bep.  560. 

To  Oliarge  Party  With  Negligence,  Injury  must  be  Natural  and 
probable  consequence  of  wrongful  act  foreseen  in  light  of  attending 
circumstances. 

Approved  in  Missouri  etc.  By.  Co.  v.  Welch,  100  Tex.  121,  94  S.  W. 
334,  holding  where  defendant's  agent  negligently  failed  to  supply 
plaintiff  with  good  ticket,  defendant  not  liable  for  mental  suffering 
from  her  having  to  borrow  three  dollars;  Denison  etc.  B.  B.  Co.  v. 
Barry,  98  Tex.  251,  83  S.  W.  5,  holding,  where  defendant  failed  to 
provide  proper  sluices  for  water  and  overflow  resulted,  damages  for 
fright  and  resulting  sickness  of  persons  living  in  vicinity  too  re- 
mote; Merchants'  etc.  Oil  Co.  v.  Bums,  96  Tex.  577,  74  S.  W.  760, 
holding  where  defendant's  employee  injured  in  its  railroad  yard  by 
engine,  defendant,  having  made  rules  for  his  protection,  not  liable; 
Neely  v.  Fort  Worth  etc.  By.  Co.,  96  Tex.  279,  72  S.  W.  160,  holding 
negligence  of  defendant  in  allowing  water  tank  to  leak  into  street 
not  proximate  cause  of  injury  to  plaintiff  caused  by  his  buggy  run- 
ning into  mud  hole;  Hilje  v.  Hettich,  95  Tex.  327,  67  S.  W.  92,  hold- 
ing failure  of  mill  owner  to  furnish  sufficient  light  for  workman  not 
proximate  cause  of  injury  to  him  while  working  with  machinery; 
Washington  v.  Missouri  etc.  By.  Co.,  90  Tex.  320,  38  S.  W.  766,  hold- 
ing evidence  sufficient  to  go  to  jury  on  question  of  negligence  and 
contributory  negligence;  Galveston  etc.  By.  Co.  v.  Cochran,  49  Tex. 
Civ.  598,  109  S.  W.  265,  holding  where  employee  of  railroad  without 
giving  any  warning  backed  an  engine  in  railroad  yard  against  plain- 
tiff while  inspecting  another  engine,  evidence  supported  judgment  for 
plaintiff;  International  etc.  By.  Co.  v.  Beiden,  48  Tex.  Civ.  412,  107 
S.  W.  666,  holding  railroad  not  liable  for  injuries  to  brakeman  who 
in  attempting  to  flag  train  slipped  on  rotten  tie  and  was  struck  by 
train;  Atchison  etc.  By.  Co.  v.  Seeger,  44  Tex.  Civ.  542,  98  S.  W.  896, 
holding  defective  throttle  of  engine  causing  it  to  leak  not  proximate 
cause  of  injury  caused  by  engine  moving  while  fireman  at  work  under 
attached  engine  if  engineer  knew  of  defect  and  could  control  it;  Gal- 
veston etc.  By.  Co.  v.  Paschall,  41  Tex.  Civ.  363,  92  S.  W.  448,  holding 
instruction  that  proximate  cause  is  that  cause  "without  which  the 
accident  would  not  have  happened,"  standing  alone,  is  incorrect; 
Moore  v.  Northern  Texas  Traction  Co.,  41  Tex.  Civ.  588,  95  S.  W.  655, 
holding  charge  giving  impression  that  defendant  most  have  antici- 
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pated  the  precise  injury  to  this  particular  plaintiff  misleading  and 
error;  St.  Louis  etc.  By.  Co.  v.  Johnson,  38  Tex.  Civ.  324,  85  S.  W. 
477,  holding  question  of  whether  negligence  of  defendant  in  repair- 
ing crossing  was  proximate  cause  of  buggy  upsetting  was  for  jury; 
O'Brien  v.  Missouri  etc.  Ky.  Co.,  36  Tex.  Civ.  531,  82  S.  W.  321,  hold- 
ing defendant  not  liable  where  worn-out  wrench  was  used  by  one  of 
its  machinists,  who  was  injured  thereby;  Western  Union  Tel.  Co.  v. 
Burch,  36  Tex.  Civ.  239,  81  S.  W.  553,  holding  in  suit  for  failure  to 
deliver  telegram,  result  too  remote  to  form  basis  of  damages;  Inter- 
national etc.  B.  Co.  V.  Harder,  36  Tex.  Civ.  153,  81  S.  W,  357,  hold- 
ing where  passenger  had  to  wait  twenty-four  hours  at  station  on  ac- 
count of  negligent  delay  of  trains,  verdict  of  one  hundred  and  fifty 
dollars  excessive;  Duerler  Mfg.  Co.  v.  Dulling  (Tex.  Civ.),  83  S.  W. 
891,  holding  employment  of  minor  to  handle  bottles  charged  with  car- 
bonated water  not  negligence  contributing  to  his  injury  by  explosion 
of  bottle;  De  La  Pena  v.  International  etc.  B.  Co.,  32  Tex.  Civ.  243, 
74  S.  W.  59,  holding  obstruction  of  crossing  by  railroad  company  not 
proximate  cause  of  injury  received  by  plaintiff  by  falling  into  hole 
on  defendant's  property  in  going  around  the  cars;  Texas  etc.  By.  Co. 
V.  Storey,  29  Tex.  Civ.  485,  68  S.  W.  535,  holding  railroad  company 
could  not  anticipate  drunken  passenger  would  uncouple  last  car  of 
train  while  in  motion,  and  not  liable  for  resulting  injury;  Yecker  v. 
San  Antonio  Traction  Co.,  33  Tex.  Civ.  241,  76  S.  W.  781,  holding 
licgligence  of  city  in  excavating  street  not  proximate  cause  of  injury 
to  person  alighting  from  car;  Pledger  v.  Texas  Cent.  By.  Co.  (Tex. 
Civ.),  68  S.  W.  517,  holding  where  defendant's  foreman  ordered  tie 
to  be  dropped  while  plaintiff  was  in  dangerous  position,  foreman  must 
have  had  actual  knowledge  of  danger  to  render  defendant  liable; 
Bodgers  v.  Missouri  etc.  By.  Co.,  75  Kan.  235,  121  Am.  St.  Bep.  416, 
88  Pac.  889,  holding  negligent  delay  of  carrier  in  transporting  goods 
does  not  make  it  liable  for  loss  of  goods,  after  arrival  at  destination, 
caused  by  flood;  Gulf  etc.  By.  v.  Hayter,  93  Tex.  242,  77  Am.  St.  Bep. 
858,  54  S.  W.  945,  47  L.  B.  A.  325,  granting  recovery  for  mental  in- 
jury by  shock;  Brush  Electric  Light  etc.  Co.  v.  Lefevre,  93  Tex.  607, 
77  Am.  St.  Bep.  900,  57  S.  W.  641,  49  L.  B.  A.  771,  denying  recovery 
for  injury  by  electric  wires  properly  placed  beyond  ordinary  reach; 
Galveston  etc.  B.  v.  Kieff,  94  Tex.  338,  60  S.  W.  544,  where  peril  of 
boy  injured  by  car  not  anticipated;  Texas  etc.  By.  v.  Short  (Tex. 
Civ.),  58  S.  W.  57,  58,  holding  charge  that  injury  must  have  been 
foreseen  erroneous;  Ft.  Worth  etc.  By.  v.  Neely  (Tex.  Civ.),  60  S.  W. 
283,  refusing  recovery  where  decedent's  horses,  frightened  by  defend- 
ant's train,  threw  him  into  mudhole;  St.  Louis  etc.  Co.  v.  Dawson 
(Tex.  Civ.),  59  S.  W.  848;  Dawson  v.  St.  Louis  etc.  Co.,  94  Tex.  427, 
61  S.  W.  119,  holding  use  of  defendant's  weak  panel  by  plaintiff  could 
not  be  foreseen;  Burns  v.  Merchants'  etc.  Oil  Co.,  26  Tex.  Civ.  226, 
63  S.  W.  1062,  holding  servants  could  not  foresee  injury  by  cable 
they  had  not  seen;  Lipscomb  v.  Houston  etc.  By.,  95  Tex.  20,  93  Am. 
St.  Bep.  804,  64  S.  W.  926,  55  L.  B.  A.  869,  holding  proximate  cause 
for  jury  where  company's  guards  killed  employee. 

Distinguished  in  Brush  etc.  Power  Co.  v.  Lefevre  (Tex.  Civ.),  55 
S.  W.  398,  allowing  recovery  where  father,  weakened  by  electric 
shock,  threw  son  against  insulated  wire;  Mabrey  v.  Cape  Girardeau 
Gravel  etc.  Co.,  92  Mo.  Ap.  604,  holding  proof  that  plaintiff  was 
farming  sufficient  evidence  of  value  of  time  lost  on  which  to  base 
damages. 
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To  Charge  Party  Wlfh  Negligence  as  Besolt  of  Succession  of  events, 
there  must  be  unbroken  connection  between  tbem  leading  to  injury. 

Approved  in  Ft.  Worth  etc.  Ry.  Co.  v.  Morris,  45  Tex.  Civ.  601,  101 
S.  W.  1039,  where  plaintiff's  horse  frightened  at  car  negligently  left 
at  street  crossing,  fact  that  he  attempted  to  drive  horse  near  car 
after  he  saw  it  was  frightened  did  not  preclude  recovery;  Marchand 
V.  Gulf  etc.  By.,  20  Tex.  Civ.  4,  48  8.  W.  781,  granting  recovery  where 
train  hurled  a  cow  upon  plaintiff;  Smith  v.  Texas  etc.  Ry.,  24  Tex. 
Civ.  93,  94,  58  S.  W.  151,  152,  where  a  horse  escapes  through  defend- 
ant's defective  door  and  kicked  plaintiff;  International  etc.  R.  R.  v. 
Bergman  (Tex.  Civ.),  64  S.  W.  1000,  where  goods  delayed  in  delivery 
were  destroyed  by  unprecedented  storm. 

Negligence  of  Carrier  In  Permitting  Oate  of  Stock-pen  to  remain 
out  of  repair  is  proximate  cause  of  injury  to  cattle  by  reason  of  break- 
ing through  gate  on  being  scared  by  train,  but  not  of  injury  to  ship- 
per injured  in  stampede. 

See  notes,  130  Am.  St.  Rep.  449;  10  L.  B.  A.  (n.  s.)  576;  44  L.  B. 
A.  292. 

90  Tez.  230-234,  38  S.  W.  153,  MISSOX7BI  ETC.  BT.  Y.  OOLBtJBN. 

Removal  of  Ballroad  Depot  Contrary  to  Statutory  Provision  does 
not  give  owner  of  private  property  near  depot  right  of  action  for 
depreciation  to  land. 

Approved  in  Williams  v.  Texas  Midland  R.  B.,  22  Tex.  Civ.  280,  55 
S.  W.  131,  holding  railroad  is  liable  for  moving  depot  contrary  to  con- 
tract. 

90  Tez.  234-240,  38  S.  W.  33,  LOCKBIDOE  v.  McCOMMON. 
Deed  to  A  In  Fee,  and  on  Death  Without  Issue  or  Disposition  by 

deed  or  will   to  children  of  B,  is  valid  conditional  limitation. 

Approved  in  Littler  v.  Dielman,  48  Tex.  Civ.  400,  106  S.  W.  1140, 
holding  devise  to  testator's  wife  in  fee  with  provision  that  in  case 
she  married  such  part  as  had  not  been  consumed  should  vest  in  his 
children  a  valid  conditional  limitation;  O'Neal  v.  Clymer  (Tex.  Civ.). 
61  S.  W.  547,  giving  grantor,  entitled  to  undisposed  of  land,  no  right 
subject  to  execution. 

Deed  Means  Instrument  in  Writing,  Executed  and  DeUvered,  con- 
veying real  estate,  and  does  not  include  mortgage. 

Approved  in  Walker  v.  Erwin,  47  Tex.  Civ.  640,  106  8.  W.  165,  hold- 
ing evidence  of  lost  instrument  established  it  as  a  deed;  Test  Oil  Co. 
V.  La  Tourette,  19  Okl.  224,  91  Pac.  1029,  construing  the  word  "deed" 
as  used  in  an  agreement  respecting  oil  land  not  to  Include  lease;  Mat- 
thews V.  Moses,  21  Tex.  Civ.  497,  52  S.  W.  115,  holding  deed  may  take 
effect  at  grantor's  death. 

« 

90  Tez.  245-254,  38  S.  W.  350,  MINTEB  ▼.  BUBNETT. 

At  Common  Law,  as  Between  Heirs,  Legatees,  and  Devisees,  unless 
otherwise  provided  by  will,  personal  property  oif  estate  primary  fund 
for  payment  of  debts. 

Approved  in  Cairns  v.  Smith  (Tex.  Civ.),  49  8.  W.  732,  arguendo, 
holding  legacy  not  chargeable  on  real  estate  unless  will  so  directs. 

Conveyance  to  Purchaser  Before  Payment  of  Price  gives  full  title 
though  vendor's  lien  exists. 
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Approved  in  Ford  v.  Boone,  32  Tex.  Civ.  553,  75  S.  W.  355,  where 
vendor  conveyed  and  took  notes  for  balance  of  purchase  price,  ven- 
dee could  convey  good  title  to  third  persons. 

90  Tez.  254-256,  38  S.  W.  166,  EUSTIS  v.  HENRIETTA. 

Oertlflcate  of  Dissent  from  Court  of  Civil  Appeals  under  Revised 
Statutes,  articles  1040,  1041,  should  state  in  detail  the  points  to  be 
decided. 

Reaffirmed  in  Pohle  v.  Robertson,  102  Tex.  276,  115  S.  W.  1167. 

Miscellaneous. — Cited  in  Farmers'  Nat.  Bank  v.  Templeton  (Tex. 
Civ.),  40  S.  W.  414. 

90  Tex.  257-264,  88  8.  W.  31,  NEW  TOBE  ETC.  BT.  V.  GBEEN. 

Where  Defective  Track  on  Bailroad  Concurs  With  Other  Causes  in 
injuring  employee,  master  becomes  liable  for  negligence. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Magrill,  15  Tex.  Civ.  354,  40  S.  W. 
188;  Texas  etc.  Ry.  v.  MeClane,  24  Tex.  Civ.  324,  62  S.  W.  567.  Ap- 
proved in  Texas  etc.  R.  Co.  v.  Kelly,  34  Tex.  Civ.  27,  80  S.  W.  1077, 
holding  where  servant  of  defendant  while  running  hand-car  ran  into 
obstruction  on  track,  question  of  defendant's  negligence  for  jury. 

Befnsal  to  Answer  Cross-interrogatories  is  ground  for  suppressing 
deposition. 

Approved  in  Morris  k  Co.  v.  Southern  Shoe  Co.,  44  Tex.  Civ,  480, 
99  S.  W.  179,  holding  where  answers  to  cross-interrogatories  were 
evasive  and  not  specific,  deposition  should  be  suppressed,  and  it  was 
immaterial  whether  witness  intended  to  evade  answering. 

Distinguished  in  Kirby  Lumber  Co.  v.  Chambers,  41  Tex.  Civ.  639, 
95  S.  W.  610,  denying  motion  to  suppress  deposition  for  refusal  to 
answer  cross-interrogatories  where  they  were  immaterial. 


90  Tez«  264-266,  38  S.  W.  86,  TEXAS  ETC.  BT.  v.  McCOT. 

It  l8  Beverslble  Error  to  Submit  Issue  to  Jnry  not  raised  by  evi- 
dence unless  it  appears  clearly  that  error  was  harmless. 

Approved  in  Missouri  etc.  Ry.  v.  Tonahill,  16  Tex.  Civ.  628,  41  S. 
W.  876,  Gulf  etc.  Ry.  v.  Rowland,  90  Tex.  370,  38  S.  W.  758,  both 
reaffirming  rule;  Atchison  etc.  Ry.  Co.  v.  Mills,  49  Tex.  Civ.  351,  108 
S.  W.  481,  holding  where  fireman  injured  by  engine  moving  while  he 
was  working  underneath  it,  instruction  that  railroad  liable  if  it  failed 
to  keep  throttle  of  engine  in  reasonably  safe  condition  and  state  of 
repair  is  erroneous;  Wood  v.  Gulf  etc.  Ry.,  15  Tex.  Civ.  327,  40  8. 
W.  26,  holding  error  not  cured  by  statement  of  counsel;  Ft.  Worth 
etc.  Ry.  V.  Enos  (Tex.  Civ.),  50  S.  W.  596,  error  to  submit  questic-n 
j  whether  collision  would  have  occurred  where  it  could  not  have  oc- 

curred otherwise;  St.  Louis  etc.  Ry.  v.  Caseday  (Tex.  Civ.),  40  S. 
W.  199,  error  to  submit  want  of  platform  as  proximate  cause  where 
passenger  injured  by  freight  train  backing  on  him  while  boarding 
train;  Missouri  etc.  Ry.  v.  Oslin  (Tex.  Civ.),  63  S.  W.  1042,  holding 
submission  proper  where  fact  disputed. 

Distinguished  in  Heisig  Rice  Co.  v.  Fairbanks  etc.  Co.,  45  Tex.  Civ. 
387,  100  S.  W.  961,  holding  appellant  not  prejudiced  by  submission 
to  jury,  as  an  issue  of  fact,  a  question  upon  which  evidence  was  all 
one  way. 

Where  Evidence  Shows  That  Party's  Own  Act  contributed  to  in- 
jury, sole  question  for  jury  is  whether  it  was  negligence. 
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Approved  in  Gulf  etc.  By.  Co.  v.  Hill,  29  Tex.  Civ.  19,  70  S.  W.  107, 
and  Gulf  etc.  Ey.  Co.  v.  Bryant,  30  Tex.  Civ.  10,  66  S.  W.  808,  both 
reaffirming  rule;  Dallas  Consol.  etc.  Ey.  Co.  v.  McAllister,  41  Tex. 
Civ.  138,  90  S.  W.  936,  holding,  where  plaintiff  injured  in  alighting 
from  car  in  motion,  erroneous  to  submit  question  whether  such  act, 
if  negligent,  was  proximate  cause  of  injury;  St.  Louis  etc.  Ey.  Co.  v. 
Demsey,  40  Tex.  Civ.  402,  89  S.  W.  789,  holding  charge  that  if  release 
pleaded  by  defendant  was  obtained  by  false  representations  to  find 
for  plaintiff,  error  because  no  evidence  to  raise  that  issue;  El  Paso 
etc.  Ey.  Co.  v.  Vizard,  39  Tex.  Civ.  542,  88  S.  W.  461,  holding  where 
brakeman  injured  in  fall  fi^om  car,  charge  requiring  jury  to  find  that 
plaintiff's  negligence,  if  there  was  such,  contributed  to  injury  in  order 
to  find  for  defendant,  erroneous;  Citizens'  Ey.  Co.  v.  Sinclair,  36  Tex. 
Civ.  266,  81  S.  W.  329,  holding  in  suit  for  personal  injuries  to  passen- 
ger, instruction  in  general  terms  that  it  was  defendant's  duty  to  pro* 
vide  reasonably  safe  cars  and  to  operate  them  in  reasonably  safe 
manner,  and  failure  to  do  so  was  negligence  in  law,  erroneous;  Baca 
V.  San  Antonio  etc.  Ey.  Co.,  32  Tex.  Civ.  211,  73  S.  W.  1073,  holding 
charge  that  if  plaintiff  was  guilty  of  negligence,  "that  contributed 
to  his  injury,  if  any,"  to  find  for  defendant,  not  prejudicial  to  plain- 
tiff; Texas  etc.  Ey.  v.  McCoy,  17  Tex.  Civ.  496,  44  S.  W.  26,  where 
negligence  alone  was  submitted;  Ebert  v.  Gulf  etc.  Ey.  (Tex.  Civ.), 
49  S.  W.  1105,  applying  rule  where  plaintiff  stood  on  platform  know- 
ing train  ran  at  dangerous  speed;  Texas  etc.  Ey.  Co.  v.  Atchison  (Tex. 
Civ.),  54  S.  W.  1076,  where  injury  caused  by  jumping  from  train  after 
sufficient  stopping  at  station,  question  of  proximate  cause  should  not 
be  submitted;  Gulf,  C.  &  S.  F.  Ey.  v.  Bryant  (Tex.  Civ.),  66  S.  W.  808, 
reversing  for  charge  charging  certain  acts,  if  found,  as  proximate 
cause  of  injuries. 

Distinguished  in  Parks  v.  San  Antonio  Traction  Co.,  100  Tex.  225, 
94  S.  W.  332,  holding  where  plaintiff  was  injured  in  alighting  from 
car,  charge  that  if  he  was  negligent  in  alighting  and  such  negligence, 
if  any,  contributed  to  his  injury,  he  could  not  recover,  not  error;  San 
Antonio  etc.  Ey.  Co.  v.  Lester,  99  Tex.  221,  89  S.  W.  755,  holding 
charge  that  if  plaintiff,  an  engineer,  failed  to  use  ordinary  care,  and 
such  failure  contributed  to  or  caused  collision,  plaintiff  could  not  re- 
cover, not  error;  St.  Louis  etc.  Ey.  Co.  v.  Groves,  44  Tex.  Civ.  67,  97 
S.  W.  1086,  holding  it  not  reversible  error  to  charge  that  if  plaintiff's 
act  was  negligent,  and  if  his  act  contributed  to  the  injury,  to  find  for 
defendant  though  the  act  necessarily  contributed  to  the  injury,  since 
jury  not  misled  thereby;  Pelly  v.  Denison  etc.  Ey.  Co.  (Tex.  Civ.), 
78  S.  W.  543,  holding  where  plaintiff  was  thrown  against  seat  by  sud- 
den starting  of  street-car,  instruction  requiring  jury  to  find  that  de- 
fendant's negligence  was  proximate  cause  of  injury  proper;  Chicago 
etc.  By.  Co.  v.  Armes,  32  Tex.  Civ.  38,  74  S.  W.  80,  holding  where 
plaintiff  injured  in  attempting  to  get  off  train  which  haQ  started,  in- 
struction that  if  she  was  negligent  and  such  negligence,  if  any,  con- 
tributed to  injury,  she  could  not  recover  not  prejudicial  error. 

Bailroad  Oompany  must  Use  Ordinary  Oare  in  the  management  of 
its  track  to  prevent  injury  to  its  employees. 

Approved  in  Texas  M.  E.  E.  v.  Taylor  (Tex.  Civ.),  44  S.  W.  892, 
master  must  exercise  ordinary  care;  Texas  etc.  E.  E.  v.  Black  (Tex. 
Civ.),  44  S.  W.  675,  railroad  need  not  furnish  absolutely  safe  appli- 
ances, but  must  furnish  reasonably  safe  ones;  Missouri  etc.  Ey.  v. 
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White,  22  Tex.  Civ.  426,  55  S.  W.  594,  applying  rule  to  passengers, 
and  holding  improperly  placing  step-box  negligence.  See  note,  6  L.  R. 
A.  (n.  «.)  607. 

Miscellaneous. — Texas  etc.  By.  v.  McCoy,  17  Tex.  Civ.  495,  44  S.  W. 
25,  referring  to  former  appeal. 

90  Tex.  267-274,  38  S.  W.  17,  FATBICK  ▼.  SMITH. 

Wbere  There  is  No  Eyldence  apon  Material  Issae  to  sustain  judg- 
ment, court  of  civil  appeals  may  render  judgment  for  appellant  or 
remand  eause. 

Approved  in  Bondies  v.  Ivey^  15  Tex.  Civ.  294,  39  S.  W.  158,  sub- 
mitting to  jury  question  upon  which  new  trial  may  offer  new  evi- 
dence; McGregor  v.  White,  15  Tex.  Civ.  304,  39  S.  W.  1027,  holding 
where  evidence  conflicting,  question  for  jury;  Hanaford  v.  Morton,  22 
Tex.  Civ.  590,  55  S.  W.  989,  refusing  to  decide  issue  with  conflicting 
evidence  to  give  appellant  judgment. 

Where  Eyldence  Oonillctlng  and  Insufllcleiit  to  sustain  judgment, 
court  of  civil  appeals  may  not  give  judgment,  but  should  remand 
cause  for  new  trial. 

Approved  in  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  155,  McQuigg 
V.  Nabors,  23  Tex.  Civ.  359,  56  S.  W.  213,  and  Wetz  v.  Schneider, 
34  Tex.  Civ.  208,  78  S.  W.  398,  all  holding  evidence  did  not  justify 
appellate  court  in  rendering  judgment  on  reversal  of  judgment  of 
lower  court;  Eidson  v.  Beeder,  101  Tex.  204,  105  S.  W.  1114,  holding 
on  evidence  court  of  civil  appeals  not  authorized  to  render  judgment 
under  Revised  Statutes,  article  1027;  Henne  v.  Moultrie,  97  Tex.  217, 
218,  77  S.  W.  608,  holding  under  Bevised  Statutes  of  1895,  article 
1027,  court  of  civil  appeals  should  render  judgment  for  appellant 
where  trial  court  should  have  directed  such  judgment  on  evidence; 
Parrish  v.  Prey,  18  Tex.  Civ.  278,  44  S.  W.  326,  holding  where  evi- 
dence without  conflict  court  may  give  judgment;  Taylor  v.  St.  Louis 
Type  Foundry,  21  Tex.  Civ.  72,  51  S.  W.  306,  reversing  and  remanding 
case  under  the  rule. 

Miscellaneous. — Smith  v.  Patrick  (Tex.  Civ.),  43  S.  W.  535,  refer- 
ring historically  to  former  appeal. 

90  Tex.  276-276,  38  S.  W.  35,  OONNOB  ▼.  SEWELL. 

To  Sustain  Judgment  for  Ptmltlye  Damages,  there  must  be  evidence 
of  fraud,  malice  or  oppression. 

Approved  in  Nelson  v.  Ashmore  (Tex.  Civ.),  56  S.  W.  939,  holding 
testimony  not  warranting  exemplary  damages. 

Where  Petition  in  Tort  Claimed  Five  Hundred  and  Seventy-fiye 
Dollars  for  services,  and  one  thousand  dollars  exemplary  damages, 
but  contained  no  allegation  authorizing  latter,  writ  of  error  did  not 
lie  from  final  judgment  of  court  of  civil  appeals. 

Approved  in  Western  Union  Tel.  Co.  v.  Arnold,  97  Tex.  368,  33 
Tex.  Civ.  306,  307,  77  S.  W.  249,  dismissing  suit  where  demand  in 
complaint  reduced  by  demurrer  below  the  jurisdictional  amount. 

90  Tex.  276-277,  38  S.  W.  31,  aALVESTON  ETC.  BY.  v.  MICHAI.EE. 

Whether  Erection  by  Railroad  of  Structure  Necessary  for  its  busi- 
ness and  leaving  of  cart  on  tracks  near  street  is  negligence  depends 
upon  particular  circumstances. 

Beaf&rmed  in  Missouri  etc.  By.  v.  Rogers,  91  Tex.  56,  40  S.  W. 
958;  Galveston  etc.  By.  v.  Harris,  22  Tex.  Civ.  21,  53  S.  W.  602. 
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90  Tex.  277-282,  38  S.  W.  27,  TEXAS  BBEWINa  00.  ▼.  TEMPLE- 
MAN. 

Agreement  for  Ezclnsive  Sale  of  Beer,  ITxidertakiiig  to  Sell  im>  other 
beer  in  certain  localitj,  is  in  restraint  of  trade  and  void  under  anti- 
trust act. 

Approved  in  Fuqua  v.  Pabst  Brewing  Co.,  90  Tex.  301,  38  S.  W. 
30,  35  L.  B.  A.  241,  and  Texas  Brewing  Co.  ▼.  Anderson  (Tex.  Civ.), 
40  S.  W.  738,  reaffirming  rule;  Chimene  v.  Pennington,  34  Tex.  Civ. 
427,  79  S.  W.  64,  holding  where  plaintiff  contracted  to  construct 
building  of  combustible  material  in  fire  limits  of  city,  he  could  not 
recover  thereon  for  work  and  labor  performed;  Simmons  v,  Terry 
(Tex.  Civ.),  79  S.  W.  1104,  holding  there  could  be  no  recovery  be- 
tween wholesaler  and  retailer  when  former  had  agreed  to  sell  certain 
kind  of  gloves  to  latter  only  in  city  and  latter  to  buy  exclusively 
from  former,  under  anti-trust  act  of  1899;  Gates'  v.  Hooper,  90 
Tex.  565,  39  S.  W.  1080,  holding  promise  by  merchant  to  retire  one 
year  not  within  provision;  Cohen  v.  Grimes,  18  Tex.  Civ.  333,  45 
S.  W.  213,  holding  that  mala  fides  being  absent,  agreement  stifling- 
prosecution  not  illegal;  Pasteur  Vaccine  Co.  v.  Burkey,  22  Tex.  Civ. 
234,  54  S.  W.  805,  refusing  recovery  on  contract  to  sell  goods  to  de- 
fendant exclusively;  Mansur  etc.  Implement  Co.  v.  Price,  22  Tex. 
Civ.  617,  55  S.  W.  765,  sustaining  restraint  of  trade  as  defense  to 
notes;  San  Antonio  Gas  Co.  v.  State,  22  Tex.  Civ.  122,  54  S.  W.  291, 
and  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  14,  44  S.  W.  942, 
both  holding  the  statutes  constitutional.  See  notes,  74  Am.  St.  Bep. 
258;  94  Am.  St.  Bep.  246;  9  L.  B.  A.  (n.  s.)  504;  64  L.  B.  A.  736. 

Where  There  is  Fundamental  Error,  Though  not  Assigned,  apparent 
on  face  of  record,  court  of  civil  appeals  should  reverse  judgment. 

Approved  in  McCord  v.  Holloman  (Tex.  Civ.),  46  S.  W.  115,  re- 
versing where  charge  and  verdict  was  for  more  than  plaintiffs  en- 
titled to  as  shown  by  pleadings. 

90  Tez.  283-295,  38  S.  W.  154,  35  L.  B.  A.  666,  STOBBIE  ▼.  OOBTES. 

Contract  Basea  upon  XJnconstitatlonal  Law  is  void. 

See  note,  73  Am.  St.  Bep.  104. 

By  Settled  Law,  In  Absence  of  Constltational  Limitation,  legisla- 
ture may  authorize  municipality  to  assess  street  improvement  upon 
abutting  owners  and  create  lien. 

Approved  in  Storrie  v.  Woessner  (Tex.  Civ.),  47  8.  W.  838,  con- 
stitution does  not  prohibit  authorization  of  city  to  tax  persons  or 
property  for  street  improvements. 

Lien  for  Street  Assessment  not  Enforceable  against  homestead. 

Beaffirmed  in  Lorenberg  v.  Galveston,  17  Tex.  Civ.  163,  42  S.  W. 
1024. 

Personal  Besponsibillty  for  a  Paving  Tax  assessed  upon  a  home- 
stead attaches  to  owner. 

Beaffirmed  in  Lorenberg  v.  Galveston,  17  Tex.  Civ.  164,  42  S.  W. 
1025.  Approved  in  Kettle  v.  City  of  Dallas,  35  Tex.  Civ.  640,  80 
S.  W.  878,  holding  city  charter  provision  for  creation  of  improvement 
districts  by  city  council,  for  assessment  of  real  estate  for  local  im- 
provements, and  issuance  of  assessment  warrants  constitutional.  See 
note,  18  L.  B.  A.  (n.  s.)  1263. 

Obligation  of  Contract  is  not  Impaired  by  change  in  legal  decisions. 

Approved  in  Swanson  v.  City  of  Ottumwa,  131  Iowa,  550,  106  N. 
W.  13,  holding  decisions  supporting  validity  of  municipal  bonds  when. 
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issued  does  not  prevent  later  decision  declaring  them  void.    See  note, 
58  L.  B.  A.  394. 

Miscellaneous. — Netzorg  v.  Geren,  26  Tex.  Civ.  123,  62  S.  W. 
791,  foreclosure  of  tax  lien  cannot  be  had  unless  pleaded  and  prajed 
for. 

90  Tex.  298-303,  38  S.  W.  29,  760,  35  !■.  B.  A.  241,  FUQITA  ▼.  FABST 
BBEWINa  00. 

It  18  Settted  Practice  to  Disregard  Beasoxui  given  in  support  of 
assignment  of  error. 

Beaffirmed  in  Galveston  etc.  By.  Go.  ▼.  Jones,  29  Tex.  Civ.  217,  68 
S.  W.  191;  Wright  v.  United  States  Mtg.  Co.  (Tex.  Civ.),  64  S.  W. 
369;  Horseman  v.  Coleman  Co.  (Tex.  Civ.),  57  S.  W.  304. 

Agreement  for  ExclnsiYe  Sale  of  Beer  to  Party  undertaking  to  sell 
no  other  beer  in  defined  locality  is  in  restraint  of  trade  and  void  un- 
der ant i- trust  law. 

Approved  in  Texas  etc.  Co.  v.  Anderson  (Tex.  Civ.),  40  S.  W. 
738,  following  rule;  Simmons  v.  Terry  (Tex.  Civ.),  79  S.  W.  1104, 
holding  there  could  be  no  recovery  between  wholesaler  and  retailer 
where  former  agreed  to  sell  certain  kind  of  goods  to  latter  only  in  city, 
and  latter  to  buy  exclusively  from  former,  under  anti-trust  act  of  1899; 
Chimene  v.  Bemington,  34  Tex.  Civ.  427,  79  S.  W.  64,  holding  where 
plaintiff  contracted  to  construct  building  of  combustible  materials 
within  fire  limits  of  city,  he  could  not  recover  thereon  for  work  and 
labor  performed;  Commonwealth  v.  Strauss,  191  Mass.  554,  78  N.  £. 
139,  11  L.  B.  A.  (n.  s.)  968,  holding  statute  prohibiting  making  it 
a  condition  of  sale  of  goods  that  purchaser  shall  not  deal  in  those 
of  another  constitutional;  Standard  Oil  v.  State,  117  Tenn.  662,  100 
S.  W.  716,  10  L.  B.  A.  (n.  s.)  1015,  holding  where  agent  of  defendant 
oil  corporation  gave  oil  to  former  customer  on  consideration  of  his 
canceling  oi  iers  given  to  competitor,  latter  liable  under  Tennessee 
anti-trust  act  of  1903;  Gates  v.  Hooper,  90  Tex.  565,  39  S.  W.  1080, 
holding  promise  to  retire  one  year  not  within  the  act;  Columbia  Car- 
riage Co.  V.  Hatch,  19  Tex.  Civ.  123,  47  S.  W.  290,  refusing  recovery 
on  notes  given  under  restrictive  contract  for  sale  of  carriages;  S.  S. 
White  etc.  Mfg.  Co.  v.  Hertzberg  (Tex.  Civ.),  51  8.  W.  356,  holding 
exclusive  agency  of  dental  supplies  with  obligation  not  to  sell  goods 
of  others  in  restraint  of  trade;  Pasteur  Vaccine  Co.  v.  Burkey,  22 
Tex.  Civ.  234,  54  8.  W.  805,  refusing  recovery  on  restrictive  contract 
for  sale  of  vaccine;  Mansur  etc.  Implement  Co.  v.  Price,  22  Tex.  Civ. 
617,  55  S.  W.  765,  arguendo.  See  notes,  74  Am.  St.  Bep.  258;  16 
L.  B.  A.  (n.  s.)  224;  11  L.  B.  A.  (n.  s.)  968;  9  L.  B.  A.  (n.  s.)  504. 

Agreement  Between  Brewery  In  Other  State  and  dealer  in  this 
state  for  sale  and  purchase  of  beer  to  be  transported  into  this  state, 
and  here  delivered  to  dealer,  is  interstate  commerce,  but  so  far  as 
contract  deals  with  beer  after  its  delivery  it  becomes  subject  to  state 
law. 

Approved  in  Gulf  etc.  By.  Co.  v.  State,  97  Tex.  285,  78  8.  W.  499, 
holding  grain  shipped  into  Texas  to  purchaser  and  then  reshipped 
without  breaking  bulk  to  another  purchaser  lost  its  character  as 
interstate  commerce  on  second  shipment. 

Liquor  Shipped  from  One  State  to  Another  becomes  subject  to  state 
police  laws  immediately  upon  its  arrival  in  state. 

See  note,  11  L.  B.  A.  551. 
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Agreement^  Though  Dealing  With  Article  of  Interstate  Commerce, 

creating  a  trust  in  violation  of  state  law,  is  entirelj  void. 

Approved  in  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  14,  19, 
44  S.  W.  942,  945,  holding  act  invalidating  agreement  constitutional. 

90  Tex.  304-308,  38  &  W.  620,  TEXAS  ETC.  BY.  ▼.  JOHNSON. 

Witness'  Testimony  at  Former  Trial  Admissible  to  discredit  subse- 
quent statement,  but  not  to  prove  fact  in  issue. 

Approved  in  Galveston  etc.  Ey.  v.  Jackson  (Tex.  Civ.),  53  8.  W. 
83,  instance  where  plaintiff's  testimony  regarding  seeing  of  signal 
held  not  proof;  Bullock  v.  Houston  etc.  Ey.  (Tex.  Civ.),  55  S.  W. 
185,  subsequent  declarations  of  conductors  only  admissible  to  impeach 
them. 

Servant  Ignorant  of  Oareleesness  of  Fellow-senrant  does  not  as- 
sume extra  risk  created  by  latter's  employment. 

Approved  in  Lawrence  v.  Texas  etc.  Ey.,  25  Tex.  Civ.  294,  61  8. 
W.  343,  allowing  recovery  where  carelessness  not  known. 

Contributory  Negligence  most  be  Pleaded. 

Approved  in  Western  Union  Tel.  Co.  v.  Perry,  30  Tex.  Civ.  245,  70 
S.  W.  440,  and  Perez  v  San  Antonio  etc.  By.  Co.,  28  Tex.  Civ.  259, 
67  S.  W.  140,  both  holding  jury  should  not  be  charged  upon  question 
of  contributory  negligence  when  not  pleaded. 

90  Tex.  309-^14,  39  S.  W.  89,  BicDONAIJ>  ▼.  MTTJiFiR 

Judgment  Is  Oondnslve  Only  as  to  Parties  and  privies. 

Approved  in  Citizens'  Nat.  Bank  v.  Strauss,  29  Tex.  Civ.  412,  69  8. 
W.  89,  holding  mechanic's  lienholder  not  affected  by  suit  foreclosing 
prior  mortgage  to  which  he  was  not  party;  Bogers  v.  Houston  (Tex. 
Civ.),  60  S.  W.  446,  giving  holder  of  lien  right  to  redeem  after  fore- 
closure where  not  a  party;  Avery  v.  Texas  Loan  Agency  (Tex.  Civ.), 
G2  S.  W.  793,  holding  judgment  creditor  not  affected  by  foreclosure 
where  not  a  party. 

Lien  of  Judgment  Is  More  Efllcacloas  Than  Mortgage,  and  of  equal 
force  and  dignity. 

Approved  in  Snodgrass  v.  Butherford  (Tex.  Civ.),  54  8.  W.  1055, 
execution  levy  confers  no  right  in  land  authorizing  suit  to  recover  the 
land;  Bogers  v.  Houston  (Tex.  Civ.),  60  S.  W.  447,  arguendo. 

BUI  to  Redeem  by  Jnnlor  Attaching  Oreditor  is  not  allowed. 
Approved  in  Garza  v.  Howell,  37  Tex.  Civ.  687,  85  S.  W.  462,  hold- 
ing in  suit  to  foreclose  by  junior  mortgagee  to  which  senior  mortgagee 
was  party,  court  could  not  foreclose  prior  mortgage  before  its  matur- 
'  ity. 

Miscellaneous.—Davis  v.  Farmell  (Tex.  Civ.),  49  S.  W.  658,  holding 
purchaser  pendente  lite  cannot  recover  for  his  improvements. 

90  Tex.  314-321,  38  S.  W.  764,  WA8HINOTON  ▼.  MISSOUBI  ETC. 
BY. 

Accident,  Which  In  Ordinary  Course  of  Business  and  exercise  of 
proper  care  would  not  happen,  if  brought  home  to  party  is  reasonable 
ground  for  inference  of  latter's  negligence. 

Approved  in  Boberts  v.  Fielder  Salt  Works  (Tex.  Civ.),  72  S.  W. 
619,  holding  where  plaintiff,  an  employee  of  defendant,  injured  by  act 
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of  defendant's  Bnperintendent,  evidence  of  negligence'  sufficient  to  go 
to  jury;  Shoemaker  v.  Texas  etc.  Ry.  Co.,  29  Tex,  Civ.  581,  584,  69  S. 
W.  991,  993,  holding  where  persons  killed  by  engine  at  railway  cross- 
ing, evidence  of  negligence  sufficient  to  go  to  jury;  Price  v.  St.  Louis 
etc.  Ry.  Co.,  75  Ark.  479,  88  S.  W.  578,  holding  where  drunken  pas- 
senger in  charge  of  conductor  was  injured,  evidence  sufficient  to  go  to 
jury;  International  etc.  Ry.  Co.  v.  Johnson,  23  Tex.  Civ.  186,  55  S.  W. 
787,  holding  where  brakeman  killed  by  train  running  into  open  switch, 
evidence  supported  verdict  for  plaintiff;  Shifflet  v.  St.  Louis  etc.  Ry., 
18  Tex.  Civ.  61,  44  S.  W.  920,  holding  ordinary  absence  of  danger 
evidence  of  negligence;  Southerland  v.  Texas  etc.  Ry.  (Tex.  Civ.),  40 
S.  W.  196,  trespasser  riding  on  ''blind  baggage"  is  not  entitled  to  care 
due  to  passenger;  St.  Louis  etc.  Ry.  v.  Shifflet  (Tex.  Civ.),  56  S.  W. 
690,  instance  where  killing  of  children  on  track  was  held  negligent; 
Marchand  v.  Gulf  etc.  Ry.,  20  Tex.  Civ.  4,  48  S.  W.  781,  arguendo. 

To  Bequlre  Sabmlsslon  of  Issue  to  Jnry  sufficient  evidence  of  ex- 
istence of  fact  sought  to  be  inferred  is  required. 

Approved  in  Pink  Front  etc.  Store  v.  Mistrot,  40  Tex.  Civ.  377,  96 
S.  W.  76,  holding  evidence  sufficient  to  raise  issue  of  receipt  of  check 
and  its  acceptance  or  negligent  failure  to  collect  and  return  it; 
Hutchens  v.  St.  Louis  etc.  Ry.  Co.,  40  Tex.  Civ.  246,  248,  89  S.  W.  25, 
holding  where  person  killed  by  engine  while  on  railroad  right  of  way, 
evidence  sufficient  to  go  to  jury  on  questions  of  negligence  and  con- 
tributory negligence;  Shifflet  v.  St.  Louis  etc.  Ry.,  18  Tex.  Civ.  60,  44 
S.  W.  921,  holding  evidence  made  direction  of  verdict  for  defendant 
erroneous;  Louisiana  etc.  Ry.  v.  McDonald  (Tex.  Civ.),  52  S.  W.  650, 
where  petition  shows  contributory  negligence  plaintiff  must  explain  it; 
Florcs  V.  Atchison,  T.  &  S.  F.  Ry.,  24  Tex.  Civ.  331,  66  S.  W.  711, 
instance  of  direction  of  verdict  for  defendant  because  of  no  evidence 
of  negligence. 

Whether  Person  on  Ballroad  Track  was  Trespasser  or  licensee  a 
question  for  jury. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Matthews,  99  Tex.  172,  88  S.  W.  197, 
holding  where  person  run  over  while  on  track  in  city,  question  whether 
he  was  licensee  or  trespasser  should  have  been  submitted  to  jury. 

90  Tex.  321-329,  38  &  W.  761,  JOHNSON  ▼.  HANSOOM. 

Under  Amended  Section  16,  Article  5,  Constitution,  county  court 
empowered  to  issue  mandamus  for  mere  money  demand  above  two 
hundred  dollars,  and  not  exceeding  one  thousand  dollars. 

Approved  in  De  Witt  Co.  v.  Wischkemper,  95  Tex.  437,  67  S.  W.  883, 
holding  county  court  had  no  jurisdiction  of  suit  to  restrain  opening  of 
county  road  through  plaintiff's  land,  .petition  not  stating  value  of 
subject  of  controversy;  Jesse  Frenoh  Piano  etc.  Co.  v.  Clay,  40  Tex. 
Civ.  639,  640,  90  S.  W.  683,  684,  holding  county  court  had  jurisdiction 
to  enjoin  sale  of  piano  worth  three  hundred  and  fifty  dollars  under 
execution  from  justice's  court;  Callaghan  v.  Tobin,  40  Tex.  Civ.  452, 
90  S.  W.  333,  holding  under  article  5,  section  8,  of  constitution,  district 
court  had  jurisdiction  of  suit  by  municipal  officer  to  restrain  city 
authorities  from  unlawfully  deposing  him;  Bigby  v.  Brantley,  38  Tex. 
Liv.  45,  85  S.  W.  312,  holding  county  court  and  not  district  court  had 
jurisdiction  of  mandamus  proceeding  to  compel  school  trustees  and 
superintendent  to  issue  and  approve  school  warrants;  Allen  v.  Parker 
County,  23  Tex.  Civ.  537,  57  S.  W.  704,  holding  under  article  5,  section 
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8;  of  constitution,  district  court  had  jurisdiction  of  action  to  enjoin 
county  from  taking  land  under  proceedings  alleged  to  be  void;  Wat- 
kins  V.  HuflP,  94  Tex.  632,  64  S.  W.  682,  arguendo. 

Under  Section  17,  Charter  of  Oalveston,  Recorder  exercises  municipal 
and  state  functions,  and  is  entitled  to  emoluments  of  both  offices* 

Approved  in  Ex  parte  Abrams,  56  Tex.  Cr.  468,  120  8.  W.  885,  hold- 
ing legislature  had  power  to  give  to  corporation  court  in  city  juris- 
diction to  try  offenses  against  both  municipal  and  state  law;  Harris 
Co.  V.  Stewart,  91  Tex.  136,  41  S.  W.  652,  holding  city  council  cannot 
prescribe  fees  of  city  attorney  when  he  represents  state;  Webb  County 
V.  Board  of  School  Trustees,  95  Tex.  139,  65  8.  W.  881,  county  school 
superintendent  is  an  officer  and  agent  of  the  state;  Harris  Co.  v. 
Stewart,  91  Tex.  140,  41  S.  W.  654,  arguendo. 

Where  Statate  Containing  Words  Previously  Oonstmed  by  courts, 
construction  given  by  courts  presumed  to  have  been  intended  by  legis- 
lature. 

Approved  in  City  of  Tyler  v.  St.  Louis  etc.  By.  Co.,  99  Tex.  498^ 
91  8.  W.  3,  holding  clause  of  statute  of  frauds  should  bear  same  con- 
struction as  given  by  English  courts  to  same  words  used  in  English 
statute. 

90  Tex.  334-340,  38  S.  W.  768,  OZEB  Y.  HBNBIETTA. 

Description  in  Tax  Deed,  "Original  grantee  B.  B.  Add.  all  of  Block 
23  Abst.  No.  77,"  insufficient. 

Approved  in  Ozee  v.  Henrietta  (Tex.  Civ.),  40  8.  W.  1102,  reversing 
in  accordance  with  supreme  court  decision. 

Distinguished  in  Homes  v.  Henrietta  (Tex.  Civ.),  41  8.  W.  730, 
instance  where  "Block  9,  original  Grantee  or  Addition,  Old  Town 
Plat  ....  rendered  by  J.  P.  K.,"  was  held  not  ambiguous. 

Point  That  Deed  Void  for  Insufficiency  of  Description  was  not  in- 
volved in  Eustis  v.  City  of  Henrietta  decision  is  not  applicable  to 
present  case. 

Approved  in  Eustis  v.  Henrietta,  91  Tex.  330,  43  8.  W.  261,  re- 
affirming rule;  Eustis  v.  Henrietta  (Tex.  Civ.),  41  8.  W.  722,  hold- 
ing insufficient  tax  deed  cannot  be  avoided  unless  taxes  are  paid  or 
tender  made. 

90  Tex.  329-334,  38  S.  W.  748,  DULANET  ▼.  WALSH. 

Section  16,  Article  5,  of  Constitution  as  amended  September  22, 
1891,  relating  to  appointment  of  competent  person  on  disqualification 
of  county  judge,  is  not  mandatory. 

Approved  in  Kruegel  v.  Nash  (Tex.  Civ.),  72  S.  W.  602,  holding  law- 
providing  that  judges  shall  exchange  districts  when  one  disqualified 
does  not  conflict  with  article  5,  section  11,  of  constitution,  and  must 
be  complied  with. 

90  Tex.  340-355,  38  B.  W.  750,  BAHiBOAD  COMMISSION  v.  HOUS- 
TON ETC.  BY.  CO. 

Statate  is  Valid  Unless  Contrary  to  Express  Terms  or  necessary  im- 
plication of  constitution. 

Approved  in  Tarrant  County  v.  Butler,  35  Tex.  Civ.  424,  80  8.  W. 
658,  holding  statute  regulating  fees  of  county  clerks  not  invalid  as 
altering  scheme  for  compensation  of  public  officers  by  fees  as  em- 
bodied in  constitution. 
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Under  Revised  Statutes  of  1806,  Article  4562,  Powers  of  railroad 
eommission  are  not  limited  to  regulation  of  rates. 

Qyerruled  in  International  etc.  B.  R.  Co.  v.  Hailroad  Commission^ 
99  Tex.  335,  337,  89  S.  W.  961,  963,  holding  Bevised  Statutes  of  1S95, 
article  4562,  confers  on  railroad  commission  power  to  correct  abuses 
and  unjust  discriminations  in  rates  only,  and  not  abuses  in  general. 

In  Action  by  Bailroad  Under  Bevised  Statutes,  articles  4565,  4566, 
the  test  of  reasonableness  of  rate  fixed  by  railroad  commission  is  not 
whether  it  amounts  to  taking  property  without  compensation. 

Approved  in  Railroad  Commission  v.  Weld,  96  Tex.  403,  73  S.  W. 
531,  reaffirming  rule;  Gulf  etc.  Ry.  Co.  v.  Railroad  Commission,  102 
Tex.  352,  353,  113  S.  W.  747,  116  S.  W.  795,  holding  petition  by  rail- 
road under  Revised  Statutes,  articles  4565,  4566,  sufficiently  shows 
that  rate  on  lumber  was  unreasonable.  See  note,  15  L.  B.  A.  (n.  s.) 
108. 

90  Tex.  366-357,  38  S.  W.  747,  aULF  ETC.  BY.  V.  MILAN  COUNTY. 

Legislature  has  Power  to  Bequlre  Bailroad  Oompany  to  make  and 
keep  in  repair  public  road  crossing  over  and  upon  its  property. 

Approved  in  Houston  etc.  B.  B.  Co.  v.  City  of  Dallas,  98  Tex.  414, 
84  S.  W.  652,  70  L.  B.  A.  850,  holding  city  ordinance  requiring  railroad 
to  reduce  track  to  grade  at  crossings  not  taking  or  damaging  property 
without  compensation;  State  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  394,  120 
Am.  St.  Rep.  581,  108  N.  W.  265,  requiring  railroad  company  by  man- 
damus proceedings  to  erect  and  maintain  bridge  over  its  right  of  way; 
Galveston  etc.  Ry.  v.  Baudat,  18  Tex.  Civ.  599,  45  S.  W.  941,  giving 
county  action  against  railroad  after  county  constructs  crossing. 

90  Tex.  358-364,  88  &  W.  758,  MUSTAIN  v.  STOKES. 

Wliere  Notee  are  Given  for  Money  Loaned  to  Discharge  vendor's 
lien,  and  it  is  intention  of  parties  to  secure  lender,  he  becomes  subro- 
gated to  lien. 

Approved  in  Clarkson  v.  Graham,  21  Tex.  Qiv.  359,  52  8.  W.  271, 
giving  releasor  of  trust  lien  who  takes  vendor's  lien  right  on  trust 
lien  when  vendor's  lien  proves  ineffectual;  Darrow  v.  Summerhill,  93 
Tex.  103,  77  Am.  St.  Rep.  839,  53  S.  W.  683,  subrogating  surety  on 
injunction  bond  to  restrain  enforcement  of  judgment  on  vendor's  lien 
note;  Park  v.  Eribs,  24  Tex.  Civ.  659,  60  S.  W.  910,  Rachal  v.  Smith, 
101  Fed.  166,  both  subrogating  one  who  loans  money  to  satisfy  mort- 
gage to  lien  thereof;  Wilkins  v.  Gibson,  113  Ga.  46,  88  Am.  St.  Rep. 
204,  38  S.  E.  381,  subrogating  lender  who  under  agreement  for  subro- 
gation pays  off  encumbrance. 

Miscellaneous. — Stokes  v.  Mustain  (Tex.  Civ.),  44  S.  W.  404,  refer- 
ring historically  to  former  appeal. 

90  Tex.  365-372,  38  S.  W.  756,  aXTLF  ETC.  BY.  v.  BOWLAND. 

Proximate  Cause  is  Act  or  Omission  of  Party,  though  not  directly 
connected  with  injury,  but  result  of  which  ought  to  have  been  an- 
ticipated. 

Approved  in  Thompson  v.  Galveston  etc.  Ry.  Co.,  48  Tex.  Civ.  292, 
106  S.  W.  913,  holding  where  engine  derailed  from  defect  in  track, 
instruction  that  if  defect  was  made  by  trespassers,  railroad  not  lia- 
blSi  erroneous,  since  it  assumes  railroad  was  not  negligent  in  failing 
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to  discover  it;  Ebert  v.  Gulf  etc.  Ry.  (Tex.  Civ.),  49  S.  W.  1105,  act 
of  contributory  negligence  is  naturally  a  proximate  cause. 

Distinguished  in  Heisig  Bice  Co.  v.  Fairbanks  etc.  Co.,  45  Tex.  Civ. 
387,  100  S.  W.  961,  holding  it  not  reversible  error  to  submit  as  an 
issue  of  fact  a  question  upon  which  evidence  was  all  one  way. 

Instruction  That  Becovery  of  Injnred  Party  Depends,  on  whether  or 
not  his  contributory  negligence  was  proximate  cause  of  injury  is  mis- 
leading and  confusing. 

Approved  in  Gulf  etc.  By.  Co.  v.  Hill,  29  Tex.  Civ.  19,  70  S.  W. 
107,  Gulf  etc.  By.  Co.  v.  Bryant,  30  Tex.  Civ.  10,  66  S.  W.  808,  Cul- 
pepper V.  International  etc.  By.,  90  Tex.  634,  40  S.  W.  388,  Central 
Texas  etc.  By.  v.  Hoard  (Tex.  Civ.),  49  S.  W.  143,  Texas  etc.  By.  v. 
Atchison  (Tex.  Civ.),  54  S,  W.  1076,  and  Missouri  etc.  By.  v.  Tona- 
hill,  16  Tex.  Civ.  628,  41  S.  W.  876,  all  reaffirming  rule;  Dallas  Consol. 
etc.  By.  Co.  v.  McAllister,  41  Tex.  Civ.  138,  90  S.  W.  936,  holding 
where  plaintiff  injured  in  alighting  from  moving  car,  error  to  sub- 
mit question  whether  such  act  if  negligent  was  proximate  cause  of 
injury;  St.  Louis  etc.  By.  Co.  v.  Demsey,  40  Tex.  Civ.  402,  89  S.  W. 
789,  holding  charge  that  if  release  pleaded  by  defendant  was  ob- 
tained by  false  representations  to  find  for  plaintiff,  error  because  no 
evidence  to  raise  that  issue;  El  Paso  etc.  By.  Co.  v.  Vizard,  39  Tex. 
Civ.  542,  88  S.  W.  461,  holding  where  brakeman  fell  from  car,  charge 
requiring  jury  to  find  that  his  negligence,  if  there  was  such,  con- 
tributed to  injury  in  order  to  find  for  defendant,  erroneous;  Batteree 
V.  Galveston  etc.  By.  Co.,  36  Tex.  Civ.  199,  81  S.  W.  568,  holding 
charge  that  if  plaintiff  was  guilty  of  negligence  which  "caused  or 
contributed"  to  injury  to  find  for  defendant  not  erroneous  because 
not  stating  it  must  proximately  contribute;  Williams  v.  Galveston 
etc.  By.  Co.,  34  Tex.  Civ.  150,  78  S.  W.  49,  holding  instruction  that 
if  plaintiff  was  negligent  in  getting  off  train  which  had  started  and 
such  negligence  contributed  to  injury,  he  cannot  recover,  not  error; 
Baca  V.  San  Antonio  etc.  By.  Co.,  32  Tex.  Civ.  211,  73  S.  W.  1073, 
holding  charge  that  if  plaintiff  was  guilty  of  negligence,  "that  con- 
tributed to  his  injury,"  to  find  for  defendant  not  prejudicial  to  plain- 
tiff; Galveston  etc.  By.  Co.  v.  Hubbard  (Tex.  Civ.),  70  S.  W.  113, 
holding  error  to  charge  that  plaintiff's  negligence  must  have  been 
proximate  cause  of  injury  to  prevent  recovery;  Gulf  etc.  By.  Co.  v. 
Moore,  28  Tex.  Civ.  607,  68  S.  W.  561,  holding  where  engineer  in 
boarding  engine  in  motion  thrown  down  by  jolting  over  back  track, 
question  of  contributory  negligence  properly  submitted  to  jury; 
Fort  Worth  etc.  By.  v.  Enos  (Tex.  Civ.),  50  S.  W.  596,  where  evi- 
dence that  collision  would  not  have  occurred  under  certain  condi- 
tions is  uncontradicted,  it  should  not  be  submitted  as  an  issue;  Mis- 
souri etc.  By.  V.  Oslin  (Tex.  Civ.),  63  S.  W.  1042,  holding  court  need 
not  instruct  as  to  what  facts  are  undisputed;  Gulf,  C.  &  S.  F.  By. 
V.  Bryant  (Tex.  Civ.),  66  S.  W.  808,  where  acts,  if  found,  would  be 
proximate  cause  of  injuries,  it  is  error  to  charge  that  if  found  they 
were  such. 

Distinguished  in  Parks  v.  San  Antonio  Traction  Co.,  100  Tex.  225, 
94  S.  W.  332,  holding  where  plaintiff  injured  in  alighting  from  car, 
charge  that  if  he  was  negligent  in  alighting  and  such  negligence,  if 
any,  contributed  to  his  injury,  he  could  not  recover,  not  error;  San 
Antonio  etc.  By.  Co.  v.  Lester,  99  Tex.  221,  89  S.  W.  755,  holding 


735  NOTES  ON  TEXAS  BEPOBTS.      90  Tex.  372-383 

charge  that  if  plaintiff,  an  engineer,  failed  to  use  ordinarj  care,  and 
such  failure  caused  collision,  plaintiff  could  not  recover  not  error; 
St.  Louis  etc.  By.  Co.  v.  Groves,  44  Tex.  Civ.  67,  97  S.  W.  1086,  hold- 
ing though  plaintiff's  act,  if  negligent,  necessarily  contributed  to  in- 
jury, it  was  not  reversible  error  to  charge  that  if  such  act  was  neg- 
ligent, and  if  it  contributed  to  injury,  to  find  for  defendant,  since 
jury  not  misled  thereby;  Pelly  v.  Denison  etc.  By.  Co.  (Tex.  Civ.), 
78  S.  W.  543,  holding  where  plaintiff  was  thrown  against  seat  by  sud- 
den starting  of  car,  instruction  requiring  jury  to  find  that  defend- 
ant's negligence  was  proximate  cause  of  injdry  proper;  Chicago  etc. 
By.  Co.  V.  Armes,  32  Tex.  Civ.  38,  74  S.  W.  80,  holding  whore  plain- 
tiff attempted  to  get  off  train  which  had  started,  instruction  that  if 
she  was  negligent  and  such  negligence,  if  any,  contributed  to  in- 
jury, she  could  not  recover,  not  prejudicial  error. 

If  Plaintiff's  Act  In  Leaving  Train  while  in  motion  was  not  such  as 
person  of  ordinary  care  and  prudence  would  have  taken,  and  this 
want  of  care  directly  contributed  to  injury,  he  cannot  recover. 

See  note,  22  L.  B.  A.  (n.  s.)  744. 

90  Tex.  872-376,  88  S.  W.  746,  JACKSON  ▼.  aALVESTON  ETO.  BY. 

Wliere  Party,  Impelled  by  Sense  of  Danger  induced  by  negligent 
act  of  another,  commits  act  injuring  third  party,  injury  imputed  to 
original  wrongdoer. 

Approved  in  Denison  etc.  By.  Co.  v.  Freeman,  38  Tex.  Civ.  155,  85 
S.  W.  57,  holding  where  plaintiff  was  injured  in  attempting  to  escape 
threatened  danger,  charge  that  to  recover  she  must  have  acted  with 
ordinary  prudence  properly  refused;  Saunders  v.  Missouri  etc.  Ry. 
Co.,  35  Tex.  Civ.  383,  80  S.  W.  387,  holding  plaintiff  being  on  wagon 
when  team  was  frightened  by  defendant  not  required  to  use  ordinary 
care  to  get  out  of  wagon  before  injury;  Savannah  Electric  Co.  v. 
Wheeler,  128  Ga.  559,  58  S.  E.  42,  10  L.  B.  A.  (n.  s.)  1176,  holding 
where  street-car  conductor  of  bad  character  in  altercation  with  pas- 
senger fired  pistol  at  him,  hitting  person  on  street,  company  liable; 
Bryant  v.  International  etc.  By.,  19  Tex.  Civ.  89,  46  S.  W.  83,  grant- 
ing recovery  where  plaintiff  injured  in  avoiding  a  train;  International 
etc.  By.  V.  Newburn  (Tex.  Civ.),  58  S.  W.  543,  where  plaintiff  injured 
by  colaborer  dropping  end  of  hand-car  under  fright;  Gulf  etc.  Ry.  v. 
Wood  (Tex.  Civ.),  63  S.  W.  166,  granting  recovery  where  railroad 
employee  struck  by  coal  hurled  from  tender;  Marchand  v.  Gulf  etc. 
By.,  20  Tex.  Civ.  4,  48  S.  W.  781,  arguendo. 

Miscellaneous. — Galveston  etc.  By.  Co.  v.  Jackson  (Tex.  Civ.),  44 
S.  W.  1072;  Galveston  etc.  By.  v.  Jackson  (Tex.  Civ.),  53  S.  W.  81, 
both  referring  historically  to  former  appeal. 

90  Tez.  380-383,  38  &  W.    1119,    AMEBIOAN   CENT.   INS.    CO.   ▼. 
BASS. 

Stipulation  in  Insurance  Policy  Tliat  Loss  be  Determined  by  ap- 
praisement is  valid  and  enforceable  if  made  condition  precedent  to 
suit. 

Approved  in  Florida  Athletic  Club  v.  Hope  Lumber  Co.,  18  Tex. 
Civ.  170,  44  S.  W.  14,  applying  rule  to  settling  disputes  under  con- 
tract for  sale  of  goods. 
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Under  Clause  of  Insurance  Policy  That  Proceeding  relative  to  ap- 
praisement does  not  waive  conditions  of  policy,  company  is  not  con- 
cluded from  denying  liability  after  appraisement. 

Approved  in  City  Drug  Store  v.  Scottish  Union  etc.  Ins.  Co.  (Tex. 
Civ.),  44  S.  W.  25,  following  rule;  American  Central  Ins.  Co.  v.  Nunn, 
98  Tex.  194,  82  S.  W.  498,  holding  under  insurance  policy  failure  of 
insured  to  produce  books  showing  business  as  required  in  policy  not 
waived  by  requiring  him  to  submit  to  examination  as  provided  in 
policy. 

Distinguished  in  Phoenix  Assur.  Co.  v.  Hunger  etc.  Mfg.  Co.  (Tex. 
Civ.),  49  S.  W.  275,  rule  not  applicable  where  proofs  of  loss  put  com- 
pany on  notice  of  facts  forfeiting  the  policy. 

90  Tex.  383-386,  38  a  W.  1120,  HABXNESS  ▼.  HUTGHEBSON. 

When  Action  to  Set  Aside  Order  of  Dismissal  of  Teacher  not  taken 
with  reasonable  promptness,  order  final  and  contract  at  an  end. 

Approved  in  Watkins  v.  Huff  (Tex.  Civ.),  63  S.  W.  923,  where 
county  superintendent  lost  right  to  appeal  question  by  delay. 

I>ischaxg6  of  Teacher  by  Trustees  Operates  as  Suspension  and  an- 
nulment of  contract  until  set  aside  by  superintendent  on  appeal. 

Approved  in  Moreland  v.  Wynne  (Tex.  Civ.),  62  S.  W.  1093,  1094, 
refusing  relief  where  teacher  did  not  appeal  from  act  dismissing  him. 

Mandamus  Is  the  Only  Remedy  to  Enfoxte  Money  Judgment  against 
public  officer. 

Approved  in  City  of  San  Antonio  v.  Routledge,  46  Tex.  Civ.  218, 
102  S.  W.  769,  holding  duty  of  city  council  under  charter  to  levy  taxes 
for  payments  against  city  is  mandatory  and  enforceable  by  manda- 
mus; Plummer  v.  Gholson  (Tex.  Civ.),  44  S.  W.  3,  refusing  manda- 
mus to  approve  voucher  when  teacher  failed  to  exhaust  his  appeals. 

Public  School  Teacher  cannot  Becover  damages  for  discharge. 

Approved  in  Stone  v.  Frilts,  169  Ind.  368,  82  N.  E.  795,  15  L.  B. 
A.  (n.  s.)  1147,  holding  statute  authorizing  superintendent  of  schools 
to  revoke  teachers'  licenses  for  specified  causes  does  not  confer  judi- 
cial powers;  Van  Dyke  v.  School  District  No.  77,  43  Wash.  238,  86 
Pac.  403,  holding,  under  statute,  teacher  discharged  by  board  of 
school  directors  required  to  appeal  to  county  superintendent  as  con- 
dition precedent  to  suit  for  breach  of  contract. 

In  Mandamus  to  Enforce  Collection  of  Judgment  it  cannot  be  at- 
tacked on  ground  that  claim  upon  which  it  was  rendered  was  void. 

See  note,  9  L.  B.  A.  (n.  s.)  1004. 

90  Tex.  387-392,  38  S.  W.  1121,  QTJIjF  ETC.  BY.  ▼.  YOUNOEB. 

In  Action  for  Damages  for  Death  of  Wife  evidence  of  remarriage 
of  plaintiff  not  admissible  in  mitigation  of  damages. 

Approved  in  International  etc.  E.  R.  Co.  v.  McVey,  46  Tex.  Civ. 
185,  102  S.  W.  173,  holding  in  action  by  children  for  death  of  father, 
evidence  that  plaintiff's  mother  was  not  strong,  healthy  woman  ad- 
missible as  bearing  on  question  of  damages;  Missouri  etc.  By.  Co. 
V.  Nelson,  39  Tex.  Civ.  272,  87  S.  W.  708,  holding  verdict  for  six- 
teen thousand  dollars  damages  to  widow  for  death  of  husband,  an 
engineer  of  defendant,  not  excessive;  International  etc.  Co.  v.  Mc- 
Vey (Tex.  Civ.),  81  3.  W.  1002,  83  S.  W.  35,  36,  holding  in  suit  for 
death  of  husband,  services  of  deceased  in  and  about  his  home  and 
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care  and  coun^l  to  children  might  be  considered  on  question  of  dam- 
ages.   See  notes,  70  Am.  St.  Bep.  682;  67  L.  B.  A.  92,  95. 

In  Action  for  Deatli  of  Mother,  evidence  of  financial  condition  of 
father  is  admissible. 

Approved  in  Missouri  etc.  B7.  Co.  y.  McLaughlin,  73  Kan.  251,  84 
Pac.  990,  holding  in  action  for  death  of  uncle,  his  income  to  be  con- 
sidered is  that  of  his  personal  occupation  or  business  and  not  from 
property  or  investments.    See  note,  19  L.  B.  A.  (n.  s.)  129. 

90  Tez.  393-398,  38  S.  W.  1123,  CLEVELAND  ▼.  OABB. 

Where  Court  of  CIyU  Appeals  has  Failed  to  Find  on  disputed  issue 
of  fact  material  to  determination  of  certified  question,  certificate  will 
be  dismissed. 

Approved  in  Evans  v.  Daniel,  94  Tex.  283,  60  S.  W.  310,  where  civil 
appeals  submitted  question  based  on  an  hypothesis. 

Supreme  Court  is  not  Authorized  to  Answer  abstract  questions  of 
law,  not  applicable  to  the  facts  of  very  case  pending  in  court  of  civil 
appeals. 

Beaffirmed  in  Boy  v.  Whitaker,  92  Tex.  357,  48  S.  W.  897.  Ap- 
proved in  McColpin  v.  Estate  of  McColpin,  96  Tex.  564,  74  S.  W.  758, 
dismissing  certificate  containing  two  questions  based  on  inconsistent 
states  of  fact. 

90  Tex.  398-414,  39  S.  W.  96,  36  L.  B.  A.  33,  QALVESTON  ETC.  BY. 
V.  OALVESTGN. 

When  Bailroad's  Bight  of  Occupancy  of  Public  Streets  depends 
solely  upon  action  of  municipality,  latter  may  attach  conditions  of  for- 
feiture. 

See  notes,  59  L.  B.  A.  666;  38  L.  B.  A.  541. 

Explained  in  Palestine  Water  Co.  v.  Palestine,  91  Tex.  546,  547,  44 
S.  W.  816,  817,  40  L.  B.  A.  203,  forfeiting  water  company's  franchise. 

Failure  of  Street  Bailroad  to  Comply  With  Conditions  imposed  by 
municipality  in  granting  right  to  use  certain  streets  did  not  forfeit 
company's  rights. 

Approved  in  Gutta  Percha  etc.  Co.  v.  City  of  Cleburne,  102  Tex. 
39,  112  S.  W.  1048,  holding  in  action  on  notes  where  defendant,  un- 
der plea  of  failure  of  consideration,  proved  partial  failure,  court 
should  have  submitted  question  of  partial  failure;  Denison  etc.  By. 
Co.  V.  St.  Louis  etc.  By.  Co.,  96  Tex.  242,  30  Tex.  Civ.  476,  72  S.  W. 
202,  holding  where  city  granted  railroad  right  to  use  streets,  failure 
to  extend  line  over  portion  of  right'  of  way  for  five  years  did  not 
forfeit  right  to  complete  it;  Govin  v.  City  of  Chicago,  132  Fed.  855, 
holding  act  of  1859,  as  amended  by  act  of  1861,  incorporating  Chi- 
cago city  railways,  was  grant  of  franchise  to  companies  directly  over 
streets  to  be  designated  by  city;  dissenting  opinion  in  Blair  v.  Chi- 
cago, 201  U.  S.  500,  26  Sup.  Ct.  Bep.  427,  50  L.  843,  majority  hold- 
ing city  had  authority  under  statute  to  make  contracts  for  use  of 
streets  upon  terms  and  conditions  including  time  of  occupancy  as 
agreed  upon  between  counsel  and  corporations. 

90  Tex.  414--417,  38  &  W.  1126,  SHINEB  V.  SHINEB. 

Probate  Court  has  Power  to  Settle  Executor's  Account  as  necessary 
incident  to  partition. 

Beaffirmed  in  Shiner  v.  Shiner,  15  Tex.  Civ.  669,  40  S.  W.  440. 

4  Tex.  Notes — 47 
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90  Tez.  417-426,  39  S.  W.  292,  921,  STEVENS  Y.  MASTEBSON. 

Waxrantor  Having  Knonv ledge  of  Suit  Fending,  but  not  called  npoa 
to  defend,  not  disqualified  as  witness. 

Approved  in  Lord  v.  N.  Y.  Life  Ins.  Co.,  95  Tex.  222,  93  Am.  St.  Bep. 
827,  66  S.  W.  292,  56  L.  B.  A.  596;  allowing  testimony  of  a  warrantor 
as  to  statements  and  declarations  of  deceased  to  establish  a  trust; 
Sackman  v.  Thomas,  24  Wash.  677,  64  Pac.  825,  holding  woman  who 
had  conveyed  property  not  disqualified  as  a  party  to  suit  by  heirs  of 
deceased  husband  to  partition,  on  ground  it  was  community  prop- 
erty, from  testifying  it  was  purchased  with  funds  received  from 
husband. 

Ootirt  of  Civil  Appeals  is  not  Authorized  to  render  judgment  upon 
reversal,  unless  party  entitled  as  matter  of  law. 

Approved  in  Underwood  v.  Jones,  95  Tex.  124,  65  S.  W.  481,  reaf- 
firming rule;  Eastham  r.  Hunter,  98  Tex.  563,  86  S.  W.  324,  Dodson 
V.  Ford,  29  Tex.  Civ.  118,  68  S.  W.  196,  and  Wetz  v.  Schneider,  34 
Tex.  Civ.  208,  78  S.  W.  398,  all  holding  evidence  did  not  justify  ap- 
pellate court  in  rendering  judgment;  Kirby  v.  Cartwright,  48  Tex. 
Civ.  16,  106  S.  W.  747,  where  judgment  reversed  and  rendered  on 
evidence;  Henne  v.  Moultrie,  97  Tex.  218,  77  S.  W.  608,  holding  un- 
der Bevised  Statutes  of  1895,  article  1027,  court  of  civil  appeals 
should  render  judgment  when  trial  court  should  have  directed  such 
judgment  on  evidence;  Parrish  v.  Frey,  18  Tex.  Civ.  278,  44  S.  W. 
326,  court  rendering  judgment,  party  being  entitled  as  matter  of 
law;  Hanaford  v.  Morton,  22  Tex.  Civ.  590,  55  S.  W.  989,  court  re- 
fusing to  decide  issue,  though  it  had  opinion  on  evidence;  Willis  v.. 
Boan  (Tex.  Civ.),  58  S.  W.  967,  holding  appellant  entitled  to  judg- 
ment. 

90  Tex.  427-437,  59  Am.  St.  Bep.  819,  39  S.  W.  287,  36  I«.  R.  A.  76,. 
HALE  V.  HOLLON. 

Assignment  of  Expectancy  Free  from  Fraud,  unfairness,  and  inade- 
quacy of  consideration  will  not  be  set  aside  for  want  of  assent  of 
ancestor. 

Beaffirmed  in  Wells  v.  Houston,  23  Tex.  Civ.  654,  57  S.  W.  598; 
Fuller  V.  Parmenter,  72  Vt.  365,  47  Atl.  1080.  Approved  in  Bourn 
V.  Bobinson,  49  Tex.  Civ.  163,  107  S.  W.  877,  holding  grantee  of  pur- 
chaser of  school  land  before  completion  of  three  year  occupancy  holds 
free  from  lien  of  mortgage  previously  executed  by  purchaser  upon 
the  land;  Bryan  v.  Sturgis  Nat.  Bank,  40  Tex.  Civ.  312,  90  S.  W.  705, 
holding  where  corporate  stock  is  separate  property  of  bankrupt's 
wife,  trustee  in  bankruptcy  acquires  no  interest  in  accumulated  earn- 
ings of  corporation  before  dividend  declared;  Wells  v.  Houston,  29 
Tex.  Civ.  632,  69  S.  W.  190,  holding  evidence  suMcient  to  support 
verdict  canceling  conveyance  for  fraud;  Mally  v.  Mally,  121  Iowa,. 
172,  96  N.  W.  736,  holding  evidence  fails  to  show  verbal  assignment 
of  expectancy  in  mother's  estate.  See  notes,  124  Am.  St.  Bep.  425; 
38  L.  B.  A.  378. 

Expectancy  of  Inheritance  may  be  Subject  of  conveyance  in 
equity. 

Approved  in  Searcy  v.  Gwaltney  Bros.,  36  Tex.  Civ.  160,  81  S.  W. 
577,  holding  conveyance  by  son  of  his  expectancy  in  estate  of  his 
mother,  valid;  Bodykeit  v.  Andrews,  74  Ohio,  121,  77  N.  £.  750,  5  L^ 
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It,  A.  (n.  8.)  564,  holding  aBsignxnent  of  wages  to  be  earned  in  future 
under  existing  employment  valid.  See  notes,  108  Am.  St.  Bep.  456; 
107  Am.  St.  Bep.  514. 

90  T«x.  4S&-44S,  39  8.  W.  280,  ADAMS  ▼.  2IAX7EBMANK. 

Where  Huaband  Oonveys  Property  to  Wife  and  Children,  givii^ 
wife  power  of  sale  for  support  of  grantees  of  all  property  ''deeded 
to  her,"  wife  cannot  sell  children's  interest. 

Followed  in  Adams  y.  Mauermann  (Tex.  Civ.),  40  S.  W.  23,  affirm- 
ing opinion  on  certified  question. 

90  Tex.  443-447,  39  S.  W.  285,  BOERNEB  Y.  TRADERS'  NAT.  BANK. 

Section  5198,  Reviaed  Statutes  of  the  U&lted  States,  authorizes  re- 
covery of  twice  the  amount  of  usurious  interest  paid  to  national  bank, 
not  merely  double  the  excess  above  legal  rate. 

Reaffirmed  in  Smith  v.  Chilton,  90  Tex.  448,  39  S.  W.  287.  Ap- 
proved in  Lasater  v.  First  Nat.  Bank  (Tex.  Civ.),  72  S.  W.  1057,  hold- 
ing plaintiff's  discharge  in  bankruptcy  does  not  prevent  his  suing  under 
the  statute;  Fish  v.  Hemple,  2  Alaska,  176,  applying  same  rule  in 
suit  to  recover  usurious  interest  under  section  257  of  Civil  Code  of 
Alaska.     See  note,  56  L.  B.  A.  707. 

90  Tex.  447-448,  39  S.  W.  287,  SMITH  ▼.  CHILTON. 

Section  3106,  Reylaed  Statutes  of  Texas,  authorizes  recovery  by 
borrower  of  double  amount  of  usurious  interest  paid  to  bank. 

Approved  in  Mathews  v.  Interstate  Bldg.  etc.  Assn.  (Tex.  Civ.), 
50  S.  W,  605,  reaffirming  rule;  Lasater  v.  First  Nat.  Bank  (Tex.  Civ.), 
72  S.  W.  1057,  holding  plaintiff's  discharge  in  bankruptcy  did  not  pre- 
vent his  suing  to  recover  usurious  interest  under  statute;  Fish  v. 
Hemple,  2  Alaska,  176,  applying  same  rule  in  suit  to  recover  usurious 
interest  under  section  257,  Civil  Code  of  Alaska;  Southern  etc.  Loan 
Assn.  ▼.  Thomson,  24  Tex.  Civ.  78,  58  S.  W.  203,  where  loan  made 
before  passage  of  act,  and  interest  collected  after;  American  Mat, 
Bldg.  &  Sav.  Assn.  v.  Daugherty,  27  Tex.  Civ.  436,  66  S.  W.  135,  al- 
lowing double  recovery  for  all  interest  actually  paid  on  contract 
tainted  with  usury. 

90  Tex.  448-455,  39  S.  W.  282,  HERMANN  V.  LIKENS. 

A  Suit  to  Try  Land  Title  Against  Several  Defendants  may  resolve 
itself  into  separate  issues  so  as  to  create,  in  legal  effect,  separate  suits, 
triable  at  different  terms  and  admitting  of  separate  appeals. 

Distinguished  in  Parker  v.  Stephens  (Tex.  Civ.),  48  S.  W.  880,  ex- 
plaining cited  case  and  holding  severance  not  necessary  or  proper  m 
every  case  of  that  nature. 

Description  In  Administrator's  Deed  may  be  Aided  by  inventory  and 
other  records  in  proceeding. 

Approved  in  Barton  v.  Davidson  (Tex.  Civ.),  45  S.  W.  401,  Taffinder 
V.  Merrill,  95  Tex.  101,  93  Am.  St.  Rep.  814,  65  S.  W.  179,  both  fol- 
lowing rule;  Slaughter  v.  City  of  Dallas,  101  Tex.  317,  107  S.  W.  49, 
holding  assessment  description  showing  size  of  lot  and  name  of  owner 
sufficient;  Morrison  v.  Hazzard,  99  Tex.  588,  92  S.  W.  35,  holding 
where  contract  for  sale  of  land  owned  by  different  persons  describeti 
the  whole  and  stated  what  proportion  each  owned,  but  did  not  de- 
scribe the  portions,  evidence  admissible  for  that  purpose;  Edrington 
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V.  Herman,  97  Tex.  200,  77  S.  W.  410,  (Tex.  Civ  )  74  S.  W.  938,  hold- 
ing deecription  in  sherifiTs  deed  of  ''1400  acres  in  the  northeast  corner 
of"  a  certain  league  too  uncertain;  Buckner  t.  Vancleave,  34  Tex. 
Civ.  314,  78  S.  W.  542,  holding  description  in  sheriff's  return  of  sale 
and  deed  sufficient  since  hj  aid  of  extrinsic  evidence  land  can  be 
identified  from  it;  Boyce  v.  Hornberger,  29  Tex.  Civ.  339,  340,  68 
S.  W.  702,  703,  holding  description  in  sheriff's  deed  as  all  debtor's 
interest  in  two  thousand  and  three  hundred  acres,  part  of  a  certain 
survey,  insufficient;  Watson  v.  McClane,  18  Tex.  Civ.  215,  45  S.  W. 
177,  admitting  report  of  commissioners  of  partition;  Hitchler  v. 
Boyles,  21  Tex.  Civ.  235,  61  S.  W.  661,  submitting  maps  to  jury  to 
decide  question  of  identity;  Focke  v.  Garcia  (Tex.  Civ.),  41  S.  W. 
187,  188,  "1,135  acres  in  upper  San  Diego  tract,  D.  county,  Texas 
(original  grantee,  Julian  Flores),"  is  sufficient  in  execution  sale;  Pier- 
son  V.  Sanger,  93  Tex.  164,  53  S.  W.  1013,  admitting  evidence  of  a 
survey. 

Distinguished  in  Gorham  v.  Settegast,  44  Tex.  Civ.  265,  98  S.  W. 
669,  holding  deed  which  undertook  to  describe  by  metes  and  bounds 
a  certain  number  of  acres  in  larger  tract  owned  by  grantor  void  for 
uncertainty. 

Bules  of  Oertainty  are  Same  in  Volnntary  and  involuntary  deed. 

Reaffirmed  in  Murphy  v.  Williams  (Tex.  Civ.),  56  S.  W.  696; 
Aldridge  v.  Pardee,  24  Tex.  Civ.  260,  60  S.  W.  793;  Frazier  v.  Waco 
etc.  Assn.,  25  Tex.  Civ.  480,  61  S.  W.  134. 

Description  In  Administrator's  Deed  Sbonld  be  Sofllciently  definite 
to  enable  bidders  to  ascertain,  without  unreasonable  trouble,  land  sold. 

Approved  in  Gallup  v.  Flood,  46  Tex.  Civ.  646,  103  S.  W.  427,  hold- 
ing description  in  sheriff's  deed  sufficient  to  identify  land  though  con 
taining  obvious  errors;  iMacmanus  v.  Orkney,  91  Tex.  31,  40  S.  W. 
716,  holding  description  sufficiently  definite;  Edling  v.  Burnett,  19 
Tex.  Civ.  288,  46  S.  W.  907,  holding  description  in  decree  of  fore- 
closure sufficient;  Smith  v.  Clay  (Tex.  Civ.),  57  S.  W.  75,  declaring 
reference  to  unsold  lands  in  a  survey,  league,  and  county  sufficient; 
French  v.  McCready  (Tex.  Civ.),  57  S.  W.  896,  gathering  description 
from  receiver's  order  in  trespass  to  try  title. 

90  Tex.  456-458,  39  a  W.  279,  8CHLEI0HEB  ▼.  BUNQE. 

When  Appeal  not  Taken  or  Writ  of  Error  not  Sued  Out  within 
statutory  time,  appellate  court  without  jurisdiction. 

Approved  in  Carlton  v.  Aehworth  (Tex.  Civ.),  45  S.  W.  203,  dis- 
missing writ  where  not  filed  within  twelve  months  from  final  judg- 
ment; dissenting  portion  of  opinion  in  Holmes  v.  Henrietta  (Tex. 
Civ.),  46  S.  W.  872,  majority,  allowing  second  rehearing,  though  former 
denied  and  right  to  writ  of  error  lost. 

90  Tex.  468-461,  39  S.  W.  295,  TEXAS  ETC.  BY.  ▼.  STAOOS. 

Failure  of  Party  Oauslng  Injury,  Knowing  Peril  of  Anotlier  in  time 
to  prevent  injury,  to  use  every  means  to  avoid  same,  creates  liability, 
notwithstanding  contributory  negligence. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Patterson,  46  Tex.  Civ.  295,  102 
S.  W.  140,  where  plaintiff  recovered  for  death  of  person  on  track 
struck  by  engine,  regardless  of  contributory  negligence;  Northern 
Texas  Traction  Co.  v.  MuUins,  44  Tex.  Civ.  569,  99  S.  W.  435,  hold- 
ing railroad  liable  on  doctrine  of  discovered  peril  where  car  struck 
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woman  crossing  railroad  bridge;  International  etc.  Co.  ▼.  Jackson 
41  Tex.  Civ.  57,  90  S.  W.  920,  and  San  Antonio  etc.  By.  Co.  v. 
McMillan,  100  Tex.  564,  102  S.  W.  104,  both  holding  where  engineer 
could  not  have  prevented  injury  after  discovering  man  on  track  there 
was  no  issne  of  discovered  peril;  Cardwell  v.  Gulf  etc.  Ry.  Co.,  40 
Tex.  Civ.  70,  88  S.  W.  424,  holding  knowledge  of  engineer  that  con- 
ductor was  riding  on  pilot  of  engine  did  not  charge  him  with  special 
duty  of  care  toward  him;  Taylor  v.  Houston  Electric  Co.,  38  Tex. 
Civ.  433,  85  S.  W.  1020,  holding  doctrine  has  no  application  though 
defendant's  motorman  might,  by  use  of  ordinary  care,  have  discovered 
the  person  on  track  in  time  to  prevent  injury;  Houston  etc.  R.  Co.  v. 
Ramsey,  36  Tex.  Civ.  287,  81  S.  W.  826,  holding  fact  that  track  was 
straight  and  view  unobstructed  for  long  distance  may  be  considered  by 
jury  as  tending  to  prove  that  deceased  was  discovered;  Harris  v.  Gulf 
etc.  By.  Co.,  36  Tex.  Civ.  96,  80  S.  W.  1025,  holding  doctrine  did  not 
apply  because  peril  of  injured  persons  not  known  to  operatives  of 
train;  Galveston  etc.  B.  Co.  v.  Levy,  35  Tex.  Civ.  114,  79  S.  W.  883, 
holding  instruction  properly  submitted  issue  of  whether  railway  com- 
pany failed  to  keep  proper  lookout  for  persons  on  track;  Olivaras  v. 
San  Antonio  etc.  Ry.  Co.  (Tex.  Civ.),  77  S.  W.  983,  and  St.  Louis  etc. 
Ry.  Co.  V.  Bolton,  36  Tex.  Civ.  92,  81  S.  W.  126,  both  holding  railroad 
company  owed  duty  to  keep  proper  lookout  for  child  on  track,  since 
fact  that  it  was  trespasser  on  track  does  not  prove  contributory  negli- 
gence; Galveston  etc.  Ry.  Co.  v.  Hanna,  34  Tex.  Civ.  611,  79  S.  W. 
641,  holding  new  duty  arises  as  soon  as  motorman  seea  person  on 
track;  Missouri  etc.  Ry.  Co.  v.  Stone,  23  Tex.  Civ.  110,  56  S.  W.  935, 
holding  engineer  on  discovering  person  in  danger  must  employ  every 
means  at  his  command  with  reasonable  care  to  prevent  injury;  Houston 
etc.  Ry.  V.  Wallace,  21  Tex.  Civ.  397,  53  8.  W.  78,  79,  allowing  recovery 
where  due  care  by  defendant  not  shown;  Houston  etc.  R.  R.  v.  Rippe- 
toe  (Tex.  Civ.),  64  S.  W.  1017,  refusing  recovery  where  every  means 
used  to  avoid  injury;  St.  Louis  S.  W.  Ry.  v.  Jacobson,  28  Tex.  Civ.  156, 
66  8.  W.  1114,  duty  to  resort  to  every  means  consistent  with  train's 
safety  to  avoid  injury,  where  peril  discovered,  is  absolute. 

Actual  Knowledge  of  Party  CauBing  Ixijury  or  Peril  of  injured  party 
in  time  to  avoid  same  must  be  shown. 

Approved  in  San  Antonio  Traction  Co.  v.  Kelleher,  48  Tex.  Civ.  428, 
107  S.  W.  67,  where  motorman  was  not  held  to  the  use  of  ordinary  care 
to  discover  plaintiff  on  track;  International  etc.  R.  R.  Co.  v.  Munn,  46 
Tex.  Civ.  279,  102  S.  W.  444,  holding  evidence  that  engineer  noticed 
danger  of  person  on  track  in  time  to  avert  injury  sufficient  to  support 
verdict  for  plaintiiF  on  doctrine  of  discovered  peril;  Smith  v.  Houston 
etc.  Ry.,  17  Tex.  Civ.  506,  43  S.  W.  36,  refusing  recovery  where  no 
actual  knowledge  of  peril;  Ft.  Worth  etc.  Ry.  v.  Shetter,  94  Tex.  199, 
59  S.  W.  535,  refusing  submission  to  jury  where  no  actual  knowledge 
of  peril  shown.    See  note,  55  L.  R.  A.  461. 

Wbere  Deceased  is  not  Guilty  of  Negligence  in  Being  on  Track,  his 
widow  may  recover  if  death  caused  by  railway's  negligence  in  failing 
to  use  such  care  as  person  ordinarily  prudent  would  have  used  to 
discover  his  presence. 

Approved  in  International  etc.  R.  R.  v.  Dabvitz  (Tex.  Civ.),  48  S. 
W.  528,  allowing  recovery  where  plaintiff  seen  in  time  to  stop  train; 
St.  Louis  etc.  Ry.  v.  Shifflet  (Tex.  Civ.),  56  S.  W.  698,  allowing  recov- 
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€ry  for  killiDg  of  eleven  year  old  boy  where  engineer's  view  was  un- 
obstructed. 

90  Tex.  462-468,  39  B,  W.  277,  COXr^TEBSE  ▼.  DAVIS. 

Court  of  Equity  in  Tbis  State  will  Appoint  Trustee  to  execute  power 
of  Bale  in  trust  deed  securing  debt. 

Approved  in  Sutton  v.  Simon,  91  Tex.  641,  45  8.  W.  560,  declaring 
equity  will  appoint  trustee  for  beneficiary  participating  in  fraud. 

Prima  Facie  Effect  of  Decree  is  Adjudication  of  Every  Issue  raised 
by  pleadings. 

Approved  in  Groesbeck  v.  Crow,  91  Tex.  77,  40  8.  W.  1029,  holding 
decree  affects  no  matter  expressly  excluded;  Haralson  v.  St.  Louis  S. 
W.  Ry.  (Tex.  Civ.),  62  S.  W.  789,  holding  not  res  adjudicata  where 
some  claims  allowed,  others  dismissed  without  prejudice;  City  of 
Houston  v.  Walsh,  27  Tex.  Civ.  126,  66  S.  W.  109,  former  judgment  is 
res  adjudicata  only  where  pleadings  placed  the  matter  at  issue. 

Sight  to  have  Substitute  Trustee  Appointed  Accmes  and  continues 
for  one  year  after  death  of  orginal  trustee. 

Followed  in  Davis  v.  Converse  (Tex.  Civ.),  46  S.  W.  910,  911,  912. 

90  Tex.  468-476,  39  S.  W.  567,  EUSTIS  v.  HENRIETTA. 

Description  of  Property  in  Assessment  for  Taxes  is  sufficient  when 
property  can  be  identified,  or  by  means  of  extrinsic  evidence  descrip- 
tion may  be  applied. 

Approved  in  Earle  v.  Henrietta  (Tex.  Civ.),  41  S.  W.  728,  Eustis  v. 
Henrietta  (Tex.  Civ.),  41  S.  W.  729,  both  following  rule;  Haynes  v. 
State,  44  Tex.  Civ.  496,  99  S.  W.  407,  holding  description  in  assessment- 
roll  as  "Lot  4,  block  L,  Cockrell's  Fairland  Addition/'  sufficient; 
Cooper  Grocery  Co.  v.  City  of  Waco,  30  Tex.  Civ.  625,  71  S.  W.  620, 
holding  description  in  assessment  as  "Store  4th  and  Mary  Sts."  owned 
by  "Moore  Bros.,"  sufficient  for  purpose  of  action  to  enforce  lien  for 
taxes;  Macmanus  v.  Orkney,  91  Tex.  33,  40  S.  W.  717,  holding  descrip- 
tion in  court  order  sufficient;  Grace  v.  Bonham,  26  Tex.  Civ.  164,  63  S. 
W.  159,  holding  admission  of  ordinance  permitting  identification  by 
extrinsic  evidence  proper. 

Purchaser  at  Tax  Sale  not  Complying  With  Statatory  requirements 
acquires  no  title  or  right  against  owner. 

Approved  in  Schaffer  v.  Davidson,  44  Tex.  Civ.  104,  97  S.  W.  859, 
where  defendant  purchased  land  under  void  tax  judgment,  he  is  en- 
titled to  have  money  paid  by  him  at  such  sale  refunded  before  owner 
can  recover  land;  Mumme  v.  McCloskey,  28  Tex.  Civ.  85,  66  S.  W.  854, 
purchaser  at  void  tax  sale  is  not  subrogated  to  rights  of  state  for  taxes 
paid  or  for  reimbursement  from  property  owner. 

Article  518,  Revised  Statutes,  Requiring  Payment  of  Taxes  as  con- 
dition precedent  to  defense  against  claim  of  title  under  void  deed  is 
unconstitutional  as  a  deprivation  of  property  and  denial  of  due  process. 

Reaffirmed  in  Earle  v.  Henrietta,  91  Tex.  304,  305,  43  S.  W.  17,  18. 

Miscellaneous. — Eustis  v.  Henrietta  (Tex.  Civ.),  41  S.  W.  721,  re- 
ferring historically  to  former  appeal  on  certificate  of  dissent. 

90  Tez.  476-479,  39  B,  W.  665,  BOGGESS  v.  HARRia 
Trial  Court  Retains  Jurisdiction  to  Determine  Correctness  of  its 

own  record,  notwithstanding  perfection  of  appeal. 

Approved  in  Wilson  v.  Tyler  Coffin  Co.  (Tex.  Civ.),  79  S.  W.  328, 
Western  Union  Tel.  Co.  v.  Christensen  (Tex.  Civ.),  78  8.  W.  746,  and 
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City  of  Brenham  v.  Rankin  (Tex.  Civ.),  70  S.  W.  321,  all  refusing  to 
consider  motion  in  appellate  court  to  correct  record;  Texas  etc.  R.  Co. 
V.  Walker,  39  Tex.  Civ.  56,  87  S.  W.  195,  holding  trial  court  has  juris- 
diction of  suit  to  correct  its  record  after  appeal  in  such  suit  has  been 
perfected;  Hamilton  v.  Saunders,  37  Tex.  Civ.  142,  84  S.  W.  254,  grant- 
ing motion  to  strike  from  record  affidavits  filed  with  clerk  of  trial 
court  after  trial  relating  to  action  of  judge  upon  bill  of  exceptions; 
Rath  V.  Houston  etc.  Ry.  Co.,  34  Tex.  Civ.  235,  78  S.  W.  994,  holding 
appellate  court  had  no  jurisdiction  to  consider  affidavits  filed  with  it 
in  aid  of  statement  of  facts  in  record;  Williamson  v.  Work,  33  Tex. 
Civ.  372,  77  S.  W.  268,  holding  appellate  court  would  not  consider  deed 
by  mistake  omitted  from  statement  in  record,  though  consented  to  by 
both  counsel  and  approved  by  trial  judge;  Von  Boeckmann  v.  Loepp 
(Tex.  Civ.),  73  S.  W.  849,  denying  motions  based  on  affidavits  to  dis- 
miss appeal  because  record  incorrect;  Corralitos  Co.  v.  Mackay,  31  Tex. 
Civ.  318,  72  S.  W.  625,  where  statement  of  facts  stricken  out  of  record 
by  motion  in  trial  court  after  appeal  taken,  and  proceedings  on  motion 
embodied  in  supplemental  transcript;  Johnston  v.  Arrendale  (Tex. 
Civ.),  71  S.  W.  44,  holding  where  motion  made  in  trial  -court  after 
appeal  to  correct  record,  proceedings  on  motion  should  be  certified  to 
appellate  court;  Sasa  v.  Hirschfeld,  23  Tex.  Civ.  2,  56  S.  W.  602,  hold- 
ing record  conclusive  as  to  date  of  order  appealed  from;  Willis  v. 
Smith,  90  Tex.  636,  40  S.  W.  402,  holding  civil  appeals  cannot  disregard 
file-mark  on  statement  in  transcript. 

In  Absence  of  Special  Provision,  each  court  has  exclusive  jurisdic- 
tion to  determine  correctness  of  or  change  own  record. 

Approved  in  Maxson  v.  Jennings,  19  Tex.  Civ.  705,  48  S.  W.  784, 
holding  court  may  correct  statement  of  facts  at  next  term;  Ennis 
Mercantile  Co.  v.  Wathen,  93  Tex.  625,  57  S.  W.  947,  holding  civil  ap- 
peals cannot  correct  statement  of  facts  unsigned. 

90   Tez.   480-491,   39    8.   W.   666,   BUILDINa   ft    LOAN   ASSN.    ▼. 
OBIFFIN. 

Under  Special  Agreement,  Stockholder  in  a  Building  and  loan  asso- 
ciation may  have  his  payments  applied  to  extinguishment  of  his  loan 
debt. 

Approved  in  Pioneer  etc.  Loan  Assn.  v.  Everheart,  18  Tex.  Civ.  197, 
44  S.  W.  887,  refusing  application  of  payments  where  no  special  agree- 
ment; Crenshaw  v.  Hedrick,  19  Tex.  Civ.  61,  47  S.  W.  76,  refusing 
application  of  membership  fees  where  no  special  agreement;  Leary  v. 
People's  etc.  Saving  Assn.,  93  Tex.  6,  51  S.  W.  838,  allowing  application 
where  association  elects  to  declare  a  loan  due. 

Contract  With  Building  and  Loan  Association,  borrower  agreeing  to 
repay  double  amount  of  money  loaned,  with  interest  at  six  per  cent  on 
same,  is  usurious  and  void. 

Approved  in  Building  etc.  Loan  Assn.  v.  Price,  18  Tex.  Civ.  373,  4G 
S.  W.  94,  holding  assumption  of  an  obligation  on  purchase  of  land 
usurious;  Interstate  etc.  Loan  Assn.  v.  Bryan,  21  Tex.  Civ.  565,  54  S. 
W.  378,  holding  premium  cannot  make  the  loan  usurious,  where  usury 
rate  not  exceeded;  Stevens  v.  Home  Savings  etc.  Assn.,  5  Idaho,  747, 
51  Pac.  781,  holding  *  premium  bid  being  considered,  loan  ef  building 
and  loan  association  was  usurious;  Lindsay  v.  United  States  etc.  Loan 
Assn.,  120  Ala.  165,  24  So.  173,  42  L.  R.  A.  783,  and  State  etc.  Trust 
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Co.  V.  Fuller,  26  Tex.  Civ.  323,  63  S.  W.  555,  both  holding  premium 
may  make  loan  usurious  where  rate  exceeded. 

Distinguished  in  American  ete.  Assn.  v.  Ham  (Tex.  Civ.),  62  S.  W. 
75,  holding  stipulation  for  attorney's  fees  for  collection  in  mechanic's 
lien  note  enforceable. 

Where  Mortgage  Sale  was  Enjoined,  on  Ground  That  Premises  were 
homestead  and  claim  usurious,  mortgagee  obtaining  in  reconvention 
foreclosure  of  mortgage  is  entitled  to  attorney's  fees  there  provided  on 
amount  dne,  though  the  claim  sought  to  be  enforced  by  the  sale  was 
usurious. 

Approved  in  Maddox  v.  Pt.  Worth  Bldg.  Assn.  (Tex.  Civ.),  40  S.  W. 
823,  allowing  attorney's  fees  in  suit  for  land  where  defendants  bring 
in  question  amount  due  on  vendor's  lien  note;  Sproule  v.  McFarland 
(Tex.  Civ.),  56  S.  W.  694,  homestead  is  subject  to  attorney's  fees  stipu- 
lated in  improvement  contract  where  creditor  is  forced  to  litigate 
right  to  his  lien. 

Law  will  not  Uphold  Contract  Intended  to  Evade  Laws  of  State 
where  made  or  to  be  performed. 

Followed  in  People's  etc.  Savings  Assn.  v.  Bessonette  (Tex.  Civ.),  48 
S.  W.  53,  where  contract  was  not  usurious  in  New  York,  but  was  so 
in  Texas,  where  negotiated. 

Stipulation  That  Money  be  Paid  in  One  State  on  Usurious  Contract 
■ought  to  be  enforced  in  another  is  a  void  device  to  evade  latter's 
usury  laws. 

Approved  in  Boyal  Loan  Assn.  v.  Forter,  68  Kan.  473,  75  Pac.  486, 
Snyder  v.  Fidelity  Savings  Assn.,  23  Utah,  300,  64  Pac.  872,  Locknave 
V.  United  States  etc.  Co.,  103  Ky.  272,  44  S.  W.  979,  Shannon  v.  Georgia 
Bldg.  etc.  Assn.,  78  Miss.  965,  84  Am.  St.  Bep.  657,  30  So.  52,  57  L.  B. 
A.  800,  all  reaffirming  rule;  St.  Louis  etc.  By.  Co.  v.  Mclntyre,  36  Tex. 
Civ.  403,  82  S.  W.  348,  holding  provision  in  contract  of  shipment  limit- 
ing liability  of  carrier,  though  valid  in  state  where  contract  made, 
will  not  be  enforced  in  Texas;  National  Loan  etc.  Co.  v.  Stone  (Tex. 
Civ.),  46  S.  W.  68,  holding  foreign  investment  company  bound  by 
Texas  usury  laws.    See  notes,  62  L.  B.  A.  67,  68;  55  L.  B.  A.  944. 

Doctrine  of  Comity  not  Applicable  Where  Bights  of  Citizens  of  other 
state  sought  to  be  enforced  injuriously  affect  people  or  policy  of 
forum. 

Approved  in  Crenshaw  v.  Hedrick,  19  Tex.  60,  47  S.  W.  75,  reaffirm- 
ing rule;  International  etc.  B.  B.  Co.  v.  Vandeventer,  48  Tex.  Civ.  369, 
107  S.  W.  561,  holding  stipulation  in  contract  of  shipment  limiting 
liability  of  carrier  against  public  policy  and  not  enforceable,  though 
lawful  in  state  where  contract  made;  Southern  etc.  Loan  Assn.  v. 
Atkinson,  20  Tex.  Civ.  519,  50  S.  W.- 172,  refusing  to  enforce  contract, 
usurious  under  Texas  law. 

Miscellaneous. — Interstate  etc.  Loan  Assn.  v.  Bryan  (Tex.  Civ.),  54 
8.  W.  378,  money  paid  as  an  admission  fee  to  building  and  loan  associa- 
tion is  not  applied  on  the  debt. 

90  Tex.  492-496,  39  S.  W.  558,  BIiAND  ▼.  OBB. 

Commissioner's  Court  has  No  Power  to  Compromise  Debt  and  dis- 
charge liability  of  bondsmen  of  defaulting  county  official. 

Approved  in  Baldwin  v.  Travis  County,  40  Tex.  Civ.  158,  88  8.  W. 
484,  holding  commissioner's  court  had  no  power  to  contract  for  pay- 
ment by  county  of  cost  of  publication  of  notice  to  nonresidant  tax- 
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payers;  Coe  v.  Nash  (Tex.  Civ.),  40  S.  W.  242,  approval  of  county 
treasurer's  reports  by  county  commissioners  does  not  release  former 
sureties.    See  note,  19  L.  B.  A.  (n.  s.)  323. 

Oommlssioners'  Oourts  have  not  General  Control  over  county  finances 
like  directors  of  private  corporations. 

Approved  in  Mills  Co.  v.  Lampasas  Co.,  90  Tex.  606,  40  S.  W.  404, 
denying  commissioners'  jurisdiction  over  claim  against  a  new  county. 

90  Tex.  496-498,  89  8.  W.  564,  TEXAS  ETC.  B.  B.  CO.  ▼.  HOBNBECK. 

Statutory  Bi^t  to  Sae  Foreign  Corporation  in  any  county  in  which 
it  has  agent  does  not  limit  statutory  right  to  sue  foreign  corporation 
in  any  county  wherever  it  has  in  writing  contracts  to  perform  an 
obligation. 

See  note,  70  L.  B.  A.  700. 

90  Tez.  499,  39  &  W.  664,  TEXAS  ETC.  BY.  ▼.  BEEVEa 

To  Avail  Itself  of  Stipulation  I^imiting  Commencement  of  action 
for  breach  of  carrier's  contract,  latter  must  plead  facts  showing  reason- 
ableness of  stipulation. 

BeaflSrmed  in  Hinkle  v.  Southern  By.,  126  N.  C.  639,  36  S.  E.  350. 
See  notes,  88  Am.  St.  Bep.  92,  133;  7  L.  B.  A.  (n.  s.)  1045. 

90  Tex.  499-602,  39  8.  W.  917,  69  Am.  St.  Bep.  830,  CAPP8  ▼.  LEACH- 
BfAN. 

Omission  of  Name  of  Judgment  Debtor  in  Execution  is  fatal. 

Approved  in  Capps  v.  Leachman  (Tex.  Civ.),  40  S.  W.  1096,  follow- 
ing rule;  White  v.  Taylor,  46  Tex.  Civ.  473,  102  S.  W.  748,  dictum 
that  omission  of  seal  from  clerk's  certificate  to  order  of  sale  of  real 
property  in  suit  to  foreclose  lien  made  it  void. 

Distinguished  in  Collins  v.  Hines,  100  Tex.  308,  99  S.  W.  402,  holding 
.omission  of  plaintiffs  name  from  execution  does  not  make  it  void. 

90  Tex.  503^04,  39  8.  W.  914,  FABMEBS*  NAT.  BANK  ▼.  TEMPLE- 
TON. 

Supreme  Court  wiU  not  Pass  on  Certified  Abstract  Question  of  law. 

Followed  in  Boy  v.  Whitaker,  92  Tex.  357,  48  8.  W.  897. 

Explained  in  Farmers*  etc.  Bank  v.  Templeton  (Tex.  Civ.),  40  S.  W. 
412,  while  refusing  on  rehearing  to  refer  the  question  involved  to 
supreme  court. 

Certificate  of  Dissent  from  Court. of  CiYll  Appeals  under  Bevised 
Statutes,  articles  1040,  1041,  should  state  in  detail  the  points  to  be 
decided. 

Approved  in  Pohle  v.  Bobertson,  102  Tex.  275, 115  S.  W.  1167,  follow- 
ing rule. 

90  Tex.  605,  39  8.  W.  916,  ANGEL  ▼.  MILLEB. 

Miscellaneous. — ^Beattie  v.  Keller  (Tex.  Civ.),  49  S.  W.  409,  wife 
signing  notes  with  her  husband  and  securing  them  by  mortgage  on  her 
separate  property  is  a  surety  for  the  debt. 

90  Tex.  606-608,  39  8.  W.  919,  OLDHAM  ▼.  MEDEABIS. 

Statute  of  Limitations  will  not  Bun  in  Equitable  Action  to  correct 
mistake  in  partition,  pursued  with  diligence  after  discovery  of  mis- 
take. 
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Approved  in  Prichard  v.  McCoraCollins  Co.,  30  Tex.  Civ.  583,  71 
S.  W.  303,  holding  where  one  attempts  to  sue  a  corporation  using 
wrong  name  and  not  discovering;  its  true  name  till  after  statutory 
period;  mistake  saved  action  from  being  barred;  Waters  v.  East,  23 
Tex.  Civ.  413,  56  S.  W.  940,  holding  suit  to  reform  bond  for  mutual 
mistake  barred,  though  mistake  not  discovered  till  after  statutory 
period,  American  Land  etc.  Co.  v.  Pace,  23  Tex.  Civ.  235,  56  S.  W. 
384,  holding  suit  to  reform  description  in  mortgage  not  barred  where 
plaintiff  not  negligent  in  failing  to  discover  mistake;  Oldham  v.  Med- 
earis  (Tex.  Civ.),  40  S.  W.  350,  referring  to  proposition  as  settled  by 
former  appeal;  Mathews  v.  Benevides,  18  Tex.  Civ.  476,  45  S.  W.  32, 
holding  statute  runs  from  discovery  of  fraud,  not  from  beginning  of 
cloud. 

Finding  in  Absence  of  Statement  of  Facts  presumed  supported  by 
evidence. 

Approved  in  Sweet  v.  Lowery,  26  Tex.  Civ.  307,  63  S.  W.  1023,  sus- 
taining presumption  that  evidence  sufficient,  though  that  referred  to 
insufficient. 

90  Tex.  509-^11,  39  S.  W.  915,  IDE  ▼.  COLLEGE  PARK. 

Snpreme  Oonrt  Acquires  Jnrisdiction  Because  Decision  of  circuit 
court  of  appeals  "practically  settles  case"  when  judgment  for  plain- 
tiff affirmed  or  reversed  with  judgment  for  defendant. 

Distinguished  in  College  Park  Electric  Belt  Line  v.  Ide,  15  Tex. 
Civ.  281^  refusing  jurisdiction  where  judgment  reversed  and  cause 
remanded. 

90  Tex.  514-620,  39  S.  W.  921,  STATE  EX  BEL.  BAEBON  ▼.  WOF- 
FOBD. 

Municipal  Incorporation  Including  Territory  formerly  incorporated 
for  other  purpose  is  invalid. 

Approved  in  State  v.  Larkin,  41  Tex.  Civ.  261,  90  S.  W.  915,  hold- 
ing an  attempt  to  incorporate  municipal  corporation  under  general 
laws,  while  special  act  incorporating  same  territory  still  in  force,  was 
void. 

Act  Incorporating  Town  must  Define  Boundaries  where  its  boun- 
daries are  not  already  designated. 

Approved  in  City  of  Oak  Cliff  v.  State  (Tex.  Civ.),  77  S.  W.  28, 
holding  description  in  an  act  adding  additional  territory  to  city  suf- 
ficient to  identify  it. 

Action  in  Nature  of  Quo  Warranto  to  Annul  Assumption  of  au- 
thority of  invalidly  incorporated  school  district  is  suit  by  state,  and 
laches  cannot  be  imputed  to  state  in  such  proceeding. 

See  notes,  101  Am.  St.  Rep.  187,  188;  13  L.  R*.  A.  (n.  a.)  537. 

90  Tex.  620-528,  59  Am.  St.  Bep.  834,  39  S.  W.  926,  85  L.  B.  A.  662. 
SAN  ANTONIO  ST.  BT.  CO.  v.  STATE  EX  BEL.  ELMENDOBF. 

Street  Bailway  cannot  be  Compelled  by  Mandamus  to  operate  aban- 
doned portion  of  its  line  which  has  been  built  under  mere  privilege  to 
construct  and  operate  it. 

Approved  in  State  v.  Atlantic  etc.  R.  R.  Co.,  53  Fla.  671,  44  So.  218, 
13  L.  R.  A.  (n.  s.)  320,  holding  railroad  company  may  be  compelled  by 
mandamus  to  provide  reasonably  safe  equipment  and  to  render  proper 
service  when  no  other  adequate  remedy  is  provided  by  law,   Weld 


747  NOTES  ON  TEXAS  EEPOETS.       90  Tex.  529-555 

y.  Board  of  Gas  etc.  Commissioners,  197  Mass.  561,  84  N.  E.  103,  hold- 
ing electric  light  company  could  be  compelled  to  continue  to  fur- 
nish light  to  resident  in  part  of  citj  which  electric  company  had 
agreed  should  be  supplied  exclusively  by  gas  company;  Selectmen  of 
Amesbury  v.  Citizens'  Electric  St.  By.,  199  Mass.  397,  400,  85  N.  E. 
420,  422,  19  L.  B.  A.  (n.  s.)  865,  holding  street  railway  could  not  be 
compelled  to  operate  one  of  its  lines  which  it  had  discontinued.  See 
notes,  82  Am.  St.  Bep.  627;  19  L.  B.  A.  (n.  a.)  866;  45  L.  B.  A.  837; 
44  L.  B.  A.  692. 

90  Tez.  529-534,  39  8.  W.  924,  HOUSE  OF  BIEBCY  v.  DAVIDSON. 
Heirs  can  Defend  Title  to  Land  on  tbe  Ground  of  Incapacity  of 

devisee  corporation  to  hold  land. 

BeafiSrmed  in  Norton  y.  House  of  Mercy,  101  Fed.  389. 

a 

90  Tex.  535-539,  39  S.  W.  930,  CABTWBIGHT  ▼.  TBXTEBLOOD. 

Of  Two  Constractlons  of  Deed,  Resort  must  be  had  to  One  most 
favorable  to  grantee. 

Approved  in  Macmanus  v.  Orkney,  91  Tex.  31,  40  S.  W.  716,  en- 
forcing the  intention  where  description  sufficient;  League  v.  Scott, 
25  Tex.  Civ.  319,  61  S.  W.  521,  admitting  a  patent  to  identify  land 
and  enforce  deed.     See  note,  9  L.  B.  A.  (n.  s.)  690. 

Where  Part  of  Description  of  Property  Is  False,  but  remainder  suf- 
ficient to  identify  subject  matter,  effect  must  be  given  to  remainder. 

Beaffirmed  in  Macmanus  v.  Orkney,  91  Tex.  33,  40  S.  W.  717.  Ap- 
proved in  West  v.  Houston  Oil  Co.,  46  Tex.  Civ.  107,  102  S.  W.  929, 
holding  record  of  deed  constructive  notice  to  subsequent  purchaser 
though  portion  of  description  was  false,  description  as  whole  being 
sufficient  to  identify  land. 

90  Tez.  540-643,  39  S.  W.  1078,  GIBSON  v.  LANCASTER. 

To  BecoTor  Property  Sold  Under  Contract  Procured  by  fraudulent 
representations  by  purchaser,  seller    must  rescind  contract. 

Approved  in  Wear  etc.  Dry-Goods  Co.  v.  Crews,  23  Tex.  Civ.  608, 
57  S.  W.  73,  refusing  claim  of  rescission  or  in  alternative  price  of 
goods;  Gibson  v.  Lancaster  (Tex.  Civ.),  40  S.  W.  1102,  reversing  in 
accordance  with  opinion  of  supreme  court  on  certified  question. 

90  Tez.  546-556,  40  8.  W.  3,  BALDWIN  ▼.  BOOT. 

Assignment  of  Unlocated  Land  Certificate  Vests  Legal  Title  in  land 
subsequently  located  thereunder. 

Approved  in  Batcheller  v.  Besancon,  19  Tex.  Civ.  141,  47  S.  W. 
297,  reaffirming  rule;  Hall  v.  Beese,  24  Tex.  Civ.  229,  58  S.  W. 
979,  giving  title  under  agreement  by  executor  for  partition  of  land 
certificate. 

Borden  of  Proof  is  on  Holder  of  Unregistered  Equitable  Title  to 
show  notice  by  subsequent  purchaser  for  value. 

Approved  in  Sparks  v.  Taylor,  99  Tex.  421,  90  S.  W.  488,  6  L.  B.  A. 
(n.  s.)  381,  Hunter  v.  Eastham  (Tex.  Civ.),  67  S.  W.  1082,  and  Ford- 
tran  v.  Perry  (Tex.  Civ.),  60  S.  W.  1002,  all  reaffirming  rule;  Silverman 
V.  Landvem,  19  Tex.  Civ.  405,  47  S.  W.  406,  requiring  defendant  to 
prove  notice  of  extension  of  time  where  plaintiff  claims  under  trust 
deed;  Eogcrs  v.  Houston,  94  Tex.  406,  60  S.  W.  871,  in  action  to  re- 
deem, requiring  plaintiff  to  prove  notice  of  his  claim. 
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PoBBesslon  of  Tenant  in  Common,  Unless  Claiming  Adversely  to  kis 

cotenant,  will  not  support  plea  of  three  years'  limitation. 

Approved  in  Heirs  of  Beale  v.  Johnson,  45  Tex.  Civ.  125|  99  S.  W. 
1047,  reaffirming  rule. 

Distinguished  in  Worst  v.  Sgitcovich  (Tex.  Civ.),  46  S.  W.  73^ 
limitations  will  not  run  against  equitable  community  owners,  until 
they  discover  or  should  discover  the  fraud  of  vendee  and  the  sur- 
vivor. 

90  Tex.  563-566,  39  S.  W.  1079,  GATES  ▼.  HOOPER. 

Sale  of  Goodwill  of  Business,  With  Stipulation  not  to  Engage  in 
same  business  in  same  place  for  a  year,  is  not  obnoxious  to  anti-trust 
law. 

Approved  in  Crump  v.  Ligon,  37  Tex.  Civ.  175,  84  S.  W.  251,  holding 
agreement  of  retiring  partner  not  to  engage  in  same  business  in  that 
town  as  long  as  other  partner  remained  in  business  not  invalid;  Comer 
V.  Burton-Lingo  Co.,  24  Tex.  Civ.  253,  58  S.  W.  970,  where  there  were 
only  four  parties  in  lumber  business  in  certain  city,  and  three  of  them, 
in  order  to  stifle  competition  and  control  prices,  bought  out  other, 
under  agreement  that  he  would  not  re-enter  such  business  there  for 
ten  years,  contract  violates  anti-trust  law;  Anderson  v.  Rowland,  IS 
Tex.  Civ.  462,  44  S.  W.  912,  sustaining  agreement  not  to  allow  business 
in  vendor's  buildings  for  five  years;  Tobler  v.  Austin,  22  Tex.  Civ.  100, 
53  S.  W.  707,  sustaining  agreement  not  to  deal  for  twenty  years  within 
county;  Erwin  v.  Hayden  (Tex.  Civ.),  43  S.  W.  612,  sustaining  agree- 
ment by  merchant  not  to  engage  in  same  business  for  two  years;  Pat- 
terson V.  Crabb  (Tex.  Civ.),  51  S.  W.  871,  sustaining  agreement  by 
music  teacher  not  to  teach  music  subsequently,  as  condition  for  em- 
ployment in  academy;  WolflP  v.  Hirschfeld,  23  Tex.  Civ.  672,  57  S.  W. 
573,  sustaining  agreement  not  to  practice  medicine  within  ten  miles 
for  ten  years;  Vandeweghe  v.  American  Brewing  Co.  (Tex.  Civ.),  61 
S.  W.  527,  sustaining  agreement  not  to  sell  to  any  but  defendant  within 
given  territory.    See  note,  9  L.  R.  A.  (n.  s.)  450;  64  L.  R.  A.  737. 

Distinguished  in  Texas  Brewing  Co.  v.  Anderson  (Tex.  Civ.),  40 
S.  W.  739,  holding  contract  for  exclusive  sale  of  beer  and  exclusive 
sale  thereof  by  buyer  within  anti-trust  law  of  1895. 

In  Order  to  Constitute  Trust  Within  Revised  Statutes,  article  5313, 
there  must  be  a  combination,  i.  e.,  a  union  or  association^  of  capital, 
skill  or  acts,  by  two  or  more. 

See  note,  64  L.  B.  A.  739. 

90  Tez.  666-567,  40  S.  W.  6,  MISSOURI  ETC.  RY.  ▼.  WARREN. 

To  Recover  Amount  Charged  for  Medical  Services,  as  damage  for 
personal  injuries,  evidence  should  show  reasonable  value  of  same. 

Approved  in  Pincham  v.  Dick,  30  Tex.  Civ.  231,  70  S.  W.  334,  and 
Neville  v.  Mitchell,  28  Tex.  Civ.  90,  66  S.  W.  580,  both  reaffirming 
rule;  Missouri  etc.  By.  Co.  v.  Harrison  (Tex.  Civ.),  77  S.  W.  1039, 
Ft.  Worth  etc.  Ry.  Co.  v.  Greer,  29  Tex.  Civ.  563,  69  S.  W.  422,  and 
Houston  etc.  Ry.  Co.  v.  McCarty,  40  Tex.  Civ.  370,  89  S.  W.  808,  all 
holding  instruction  that  jury  might  consider  medical  expenses  incurred, 
where  no  evidence  that  such  expenses  were  reasonable,  was  error  which 
could  be  cured  by  remittitur  of  amount  so  claimed;  Wheeler  v.  Tyler 
etc.  Ry.,  91  Tex.  361,  43  S.  W.  877,  holding  error  to  submit  bill  to  jury 
without  showing  it  reasonable;  Texas  etc.  Ry.  v.  Taylor  (Tex.  Civ.)^ 
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58  8.  W.  167,  holding  error  to  charge  for  recovery  without  proof  that 
charges  reasonable;  Gulf  etc.  Ry.  v.  Bell,  24  Tex.  Civ.  595,  58  8.  W. 
622,  sustaining  admission  of  evidence  of  amounts  paid,  where  proof  of 
reasonableness  given;  International  etc.  Ry.  v.  Sampson  (Tex.  Civ.), 
64  S.  W.  693,  rejecting  proof  of  amounts  paid  where  no  proof  of  rea- 
sonableness; International  etc.  Ry.  v.  Sampson  (Tex.  Civ.),  64  S.  W. 
694,  sustaining  general  verdict  where  reasonableness  not  proved,  on 
plaintiff's  remittitur. 

Miscellaneous. — St.  Louis  etc.  Ry.  v.  Casseday  (Tex.  Civ.),  48  S. 
W.  8,  holding  that  passenger  seeing  freight  train  approaching  pas- 
senger train  could  assume  it  would  not  be  pushed  into  crowd  on  track 
without  warning. 

90  Tex.  568-576,  40  S.  W.  7,  37  L.  B.  A.  98,  OXSHEEB  v.  NAVE. 

Creditor  of  Heir  Becoming  Pnrcliaser  Under  Judicial  Process  of 
latter's  nominal  interest  in  estate  can  acquire  no  right  of  property. 

Reaffirmed  in  Oxsheer  v.  Nave  (Tex.  .Civ.),  40  S.  W.  1102. 

Heir's  Distributive  Share  in  Beal  Estate  chargeable  with  his  debt 
due  estate. 

Approved  in  Royer  v.  Robinson,  26  Wash.  121,  66  Pac.  120,  holding 
heir's  distributive  share  in  real  estate  chargeable  with  such  indebted- 
ness and  judgment  creditor  of  heir  has  no  lien  prior  thereto. 

Denied  in  Russell  v.  Smith,  115  Iowa,  263,  88  N.  W.  362,  and  Mar- 
vin V.  Bowlby,  142  Mich.  251,  256,  113  Am.  St.  Rep.  574,  105  N.  W. 
753,  755,  4  L.  R.  A.  (n.  s.)  180,  both  holding  heir's  distributive  share 
in  real  €Btate  not  chargeable  with  such  indebtedness. 

90  Tex.  577--581,  40  S.  W.  1,  HENDBIOES  v.  HUFFMEYEB. 

Void  Tax  Deed  Evidences  That  Parties  Claim  Title  from  common 
source,  where  one  party  asserts  no  other  source  of  title. 

Approved  in  Smith  v.  Davis,  18  Tex.  Civ.  568,  47  S.  W.  104,  holding 
deed  conveying  half  interest  and  reciting  source  sufficiently  proves 
common  source;  Story  v.  Birdwell  (Tex.  Civ.),  45  S.  W.  850,  a  joint 
deed  must  be  received  as  deed  of  all  and  not  as  deed  of  only  part  of 
grantors. 

90  Tex.  581-684,  40  S.  W.  13,  EAGLE  MFG.  CO.  ▼.  HAXAWAY. 

Auditor's  Beport  on  Account^  Though  Excepted  to,  in  absence  of 
contradictory  evidence,  is  sufficient  to  support  judgment  in  accordance 
therewith. 

Approved  in  Herring  v.  Herring  (Tex.  Civ.),  51  S.  W.  866,  arguendo. 

90  Tex.  584-688,  40  8.  W.  11,  WATKINS  ▼.  JUNEEB. 

Interest  may  be  Allowed  as  Damages  upon  Unliquidated  Demand, 
whether  for  breach  of  contract  or  tort. 

Approved  in  Weaver  v.  Goodman  (Tex.  Civ.),  51  S.  W.  862,  Texas 
etc.  Ry.  V.  Scharbauer  (Tex.  Civ.),  52  S.  W.  590,  both  reaffirming 
rule;  San  Antonio  etc.  Ry.  Co.  v.  Addison,  96  Tex.  63,  70  S.  W.  201, 
holding  interest  may  be  allowed  in  suit  for  unliquidated  damages  under 
prayer  for  general  relief;  Gulf  etc.  Ry.  Co.  v.  Graves,  45  Tex.  Civ. 
375,  101  S.  W.  488,  where  interest  allowed  on  damages  to  cattle 
caused  by  carrier;  Gulf  etc.  Ry.  Co.  v.  Sheperd  (Tex.  Civ.),  76  S.  W. 
801,  allowing  interest  as  measure  of  damages  for  negligent  destruction 
of  property;  Texas  etc.  Ry.  Co.  v.  Truesdell,  21  Tex.  Civ.  128,  51  S.  W. 
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273,  allowing  interest  as  measure  of  damages  for  delay  of  carrier  in 
delivery  of  shipment  of  cattle;  Texas  etc.  Ry.  v.  Scrivener  (Tex.  Civ.), 
49  S.  W.  650,  interest  is  allowable  on  value  of  animals  negligently 
killed  from  date  of  killing;  Texas  etc.  R.  R.  v.  Carr,  91  Tex.  334,  43 
S.  W.  18,  refusing  interest  between  dates  of  injury  and  judgment; 
San  Antonio  &  A.  P.  Ry.  v.  Barnett  (Tex.'  Civ.),  66  S.  W.  47^8,  interest, 
if  allowable,  is  regarded  as  damages  in  suit  for  damages  to  cattle  in 
transitu. 

90  Tex.  597-602,  39  S.  W.  128,  362,  40  8.  W.  394,  CHAMPION  ▼. 
SHUMATE. 

Landlord's  Statutory  Lien  on  Crop  for  Rent  of  Premises  superior  to 
allowance  to  widow  and  minor  children  in  lieu  of  exempt  property. 

Approved  in  Parlin  etc.  Co.  v.  Davis'  Estate  (Tex.  Civ.),  74  S.  W, 
952,  holding  allowance  as  exempt  property  for  widow  and  minor  chil- 
dren from  insolvent  estate  superior  to  chattel  mortgage  given  to  secure 
purchase  price  of  property  set  aside;  Heatherly  v.  Little  (Tex.  Civ.), 
41  S.  W.  79,  giving  mechanic's  lien  priority  over  homestead;  Fulton 
V.  National  Bank,  26  Tex.  Civ.  118,  62  S.  W.  86,  holding  claim  of 
vendor's  lienholder  superior  to  jelaim  for  widow's  allowances.  See 
note,  119  Am.  St.  Rep.  128. 

Miscellaneous.—Champion  v.  Shumate,  90  Tex.  601,  40  S.  .W.  394, 
referring  historically  to  former  appeal. 

90  Tez.  60S-607,  40  S.  W.  403,  MILLS  COUNTY  ▼.'  LAMPASAS. 

Claim  of  County  Against  Portion  of  Its  Territory  Formed  into  new 
county  for  proportion  of  existing  liabilities  must  first  be  established 
in  district  court. 

Approved  in  Brewster  Co.  v.  Presidio  Co.,  19  Tex.  Civ.  643,  43  8. 
W.  216,  holding  claim  need  not  be  presented  first  to  commissioners. 

Distinguished  in  Hardeman  Co.  v.  Foard  Co.,  19  Tex.  Civ.  215,  47 
S.  W.  32,  holding  action  against  new  county  did  not  arise  until  dis- 
continuance of  payment. 

Commissioner's  Court  has  Only  Such  Special  Powers  as  are  con- 
ferred by  constitution  and  laws. 

Approved  in  Baldwin  v.  Travis  County,  40  Tex.  Civ.  158,  88  8.  W. 
484,  holding  commissioner's  court  had  no  power  to  contract  for  pay- 
ment by  county  of  cost  of  publication  of  notice  to  nonresident  tax- 
payers. 

90  Tez.  607-610,  40  S.  W.  402,  HOUSTON  ETC.  RT.  v.  STATE. 
Certificates  of  Land  Earned  by  Houston  &  Texas  Central  B.  R^ 

under  act  of  1870,  were  void  because  act  invalid  under  prohibition 
against  grants  where  route  of  road  changed,  and  state  could  recover 
lands  located  under  such  certificates. 

Cited  in  Hall  v.  Rushing,  21  Tex.  Civ.  633,  54  8.  W.  32,  holding 
location  and  survey  under  Houston  &  Texas  Central  Ry.,  made  in 
July,  1873,  on  land  within  the  Memphis,  El  Paso  &  Pacific  reservation, 
void. 

Miscellaneous. — Houston  etc.  Ry.  v.  State  (Tex.  Civ.),  62  8.  W. 
115,  referring  historically  to  former  appeal  in  same  litigation;  Brady 
V.  Brooks,  99  Tex.  377,  89  8.  W.  1055,  holding  article  5,  section  2,  of 
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constitution  does  not  deprive  legislature  of  power  to  authorize  attorney 
general  to  bring  suit  on  behalf  of  state  for  taxes  imposed  on  railroad. 

90  Tex.  610-617,  38  8.  W.  518,  40  S.  W.  389,  CHILDBESS  ▼.  SMITH. 
Party  Suing  for  Oontxact  Price  of  Work  must  Justify  Failure  to 
complete  same  by  establishing  default  in  payment  during  progress  of 
work. 

Approved  in  Paschal  v.  Pioneer  etc.  Loan  Co.,  19  Tex.  Civ.  105,  47 
S.  W.  100,  where  failure  to  complete  not  justified. 

Contractor  Suing  for  Payment  on  Contract,  but  failing  to  produce 
required  architect's  certificate,  must  show  that  it  was  willfully  and 
fraudulently  refused. 

Distinguished  in  Florida  Athletic  Club  v.  Hope  Lumber  Co.,  18  Tex. 
Civ.  170,  44  S.  W.  14y  holding  contract  to  refer  all  disputes  cannot 
oust  courts. 

90  Tez.  617-626,  69  Am.  St  Bep.  842,  40  S.  W.  996,  WILLIS  ▼. 
CHOWNING. 

In  Case  of  Death  of  Principal,  Payee  may  Look  to  Sureties  for  per- 
formance of  contract,  and  need  not  present  claim  to  principal's  ad- 
ministrator. 

Approved  in  White  v.  Savage,  48  Or.  609,  87  Pac.  104'2,  reaffirming 
rule.  See  notes,  72  Am.  St.  Rep.  894;  78  Am.  St.  Rep.  112;  115  Am. 
St.  Rep.  86,  89. 

Where  Suit  may  be  Brought  Against  Sureties  without  joining  prin- 
cipal, judgment  may  be  entered  against  former,  although  debt  be 
barred  against  latter. 

Reaffirmed  in  Darrow  v.  Summerhill,  24  Tex.  Civ.  217,  218,  219,  58 
S.  W.  162,  163.  Approved  in  Charbonneau  v.  Bouvet,  98  Tex.  169,  82 
S.  W.  461,  holding  surety  liable  though  claim  against  principal  barred 
by  limitations;  Seabury  v.  Sibley,  183  Mass.  107,  66  N.  E.  604,  hold- 
ing right  of  action  against  guarantor  of  note  not  barred  because  action 
against  maker  barred;  dissenting  opinion  in  Mulvane  v.  Sidgley,  63 
Kan.  125,  64  Pac.  1045,  majority  holding  where  purchaser  of  mortgaged 
property  assuming  mortgage  debt  became  principal  debtor,  if  claim 
against  him  becomes  barred,  it  was  also  barred  against  mortgagor. 

Distinguished  in  Beville  v.  Boyd,  16  Tex.  Civ.  495,  42  S.  W.  319, 
holding  surety  who  pays  without  suit  a  note  providing  for  attorney's 
fees  in  case  of  suit  can  recover  attorney's  fees  in  suit  against  maker. 

Charge  to  Jury  That  Party  must  Establish  Fact  "to  their  satis- 
faction" is  erroneous  as  requiring  greater  certainty  than  the  law 
demands. 

Approved  in  Houston  etc.  R.  B.  Co.  v.  Everett,  99  Tex.  275,  89  S. 
W.  762,  holding  instruction  that  last  connecting  carrier  would  be  liable 
for  all  damages  unless  it  **should  satisfy"  jury  that  damage  occurred 
on  other  connecting  line,  error;  McCarty  v.  Houston  etc.  Ry.,  21  Tex. 
Civ.  575,  54  S.  W.  425,  holding  charge  requiring  "clear  and  satisfac- 
tory"'proof  error;  Smith  v.  Eastham  (Tex.  Civ.),  56  S.  W.  219,  holding 
charge  requiring  mortgage  to  be  "clearly"  shown  to  "satisfaction"  of 
jury  erroneous. 

Surety  upon  Bond  Given  by  Claimant  to  Property  Levied  on  has 
right  to  return  property  to  sheriff  without  consent  of  judgment  cred- 
itor or  his  agent. 

Beaflirmed  in  Parlin  v.  Coffey,  25  Tex.  Civ.  220,  61  S.  W.  513. 
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90  Tex.  627-635,  40  8.  W.  386,  CX7U»EPPEB  ▼.  INTE] 
ETC.  ET. 
Engineer  of  Train,  Being  Under  General  Control  of  Condnctor, 

though  empowered  to  act  independently  on  occasions,  not  fellow-ser- 
vant of  latter. 

ReaflSnned  in  Galveston  etc.  By.  v.  Brawn  (Tex.  Civ.),  59  S.  W. 
934.     See  note,  75  Am.  St.  Bep.  608. 

In  Engineer's  Suit  for  Injury  by  Collision,  Instruction  that  recovery 
depends  upon  whether  his  contributory  negligence  was  proximate 
cause  of  injury  is  erroneous,  his  act  being  clearly  a  proximate  cause, 
and  the  real  question  being  whether  it  constituted  contributory  negli- 
gence. 

Approved  in  Gulf  etc.  By.  Co.  v.  ffill,  29  Tex.  Civ.  19,  70  S.  W.  107, 
reaffirming  rule;  El  Paso  etc.  By.  Co.  v.  Vivard,  39  Tex.  Civ.  642,  88 
S.  W.  461,  holding  where  brakeman  injured  in  fall  from  car,  charge 
requiring  jury  to  find  that  plaintiff's  negligence,  if  any,  contributed 
to  injury  in  order  to  find  for  defendant  error;  Batteree  v.  Galveston 
etc.  By.  Co.,  36  Tex.  Civ.  199,  81  S.  W.  568,  holding  charge  that  if 
plaintiff  was  guilty  of  negligence  which  "caused  or  contributed"  to 
injury  to  find  for  defendant  not  error  because  not  stating  it  must 
proximately  contribute;  Williams  v.  Galveston  etc.  By.  Co.,  34  Tex. 
Civ.  150,  78  S.  W.  49,  holding  charge  that  if  plaintiff  who  was  injured 
in  getting  off  train  in  motion  was  negligent  and  such  negligence  con- 
tributed to  injury,  he  could  not  recover,  not  error;  Baca  v.  San  An- 
tonio etc.  By.  Co.,  32  Tex.  Civ.  211,  73  S.  W.  1073,  holding  charge  that 
if  plaintiff  gfuil*y  o^  negligence  "that  contributed  to  his  injury*'  to 
find  for  defendant,  not  prejudicial  to  plaintiff;  Galveston  etc.  By.  Co. 
V.  Hubbard  (Tex.  Civ.),  70  8.  W.  113,  holding  error  to  charge  that 
plaintiff's  negligence  must  have  been  proximate  cause  of  injury  to 
prevent  recovery;  Galveston,  etc.  By.  v.  Brown  (Tex.  Civ.),  59  S.  W. 
938,  dissenting  opinion,  majority  holding  engineer  acting  contrary  to 
orders  in  obedience  to  conductor  contributorily  negligent. 

Distinguished  in  Parks  v.  San  Antonio  Traction  Co.,  100  Tex.  225, 
94  S.  W.  332,  holding  where  plaintiff  injured  in  alighting  from  ear, 
charge  that  if  he  was  negligent  and  such  negligence,  if  any,  con- 
tributed to  injury,  he  could  not  recover,  not  error;  San  Antonio  etc. 
By.  Co.  V.  Lester,  99  Tex.  221,  89  S.  W.  755,  holding  charge  that  if 
plaintiff,  an  engineer,  failed  to  use  ordinary  care,  and  such  failure 
contributed  to  collision,  he  could  not  recover,  not  error;  Heisig  Bice 
Co.  V.  Fairbanks  etc.  Co.,  45  Tex.  Civ.  387,  100  S.  W.  961,  holding  it 
not  reversible  error  to  submit,  as  an  issue  of  fact,  a  question  upon 
which  evidence  was  all  one  way;  St.  Louis  etc.  By.  Co.  v.  Groves,  44 
Tex.  Civ.  67,  97  S.  W.  1086,  holding,  though  plaintiff's  act,  if  negligent, 
necessarily  contributed,  it  was  not  reversible  error  to  instruct  that  if 
such  act  was  negligent  and  if  it  contributed  to  injury  to  find  for  de- 
fendant, since  jury  not  misled  thereby;  Missouri  etc.  By.  v.  Oslin  (Tex. 
Civ.),  63  S.  W.  1042,  holding  submission  of  inference  not  misleading 
not  error. 

Miscellaneous. — International  etc.  By.  v.  Culpepper,  19  Tex.  Civ. 
183,  46  S.  W.  922,  referring  to  former  appeal.  See  note,  43  L.  B.  A. 
865. 

90  Tex  635-637,  40  S.  W.  401,  WILLIS  ▼.  SMITH. 

Court  of  CivU  Appeals  is  Bound  by  Becord  In  Transcript  for  lower 
court  properly  certified  and  not  authorized  to  disregard  same  on  ex 
parte  affidavits. 
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Reaffirmed  in  Willie  v.  Smith,  17  Tex.  Civ.  549,  43  S.  W.  328; 
Ennis  Mercantile  Co.  v.  Wathen,  93  Tex.  625,  57  S.  W.  947;  Brown 
y.  Durham  (Tex.  Civ.),  41  S.  W.  370.  Approved  in  Western  Union 
Tel.  Co.  V.  Christensen  (Tex.  Civ.),  78  S.  W.  746,  and  City  of  Brenham 
V.  Rankin  (Tex.  Civ.),  70  S.  W.  321,  both  refusing  to  consider  motion 
in  appellate  court  to  correct  record;  Texas  etc.  R.  Co.  v.  Walker,  39 
Tex.  Civ.  56,  87  S.  W.  195,  holding  trial  court  had  jurisdiction  of  suit 
to  correct  its  record  after  appeal  perfected;  Hamilton  v.  Saunders, 
37  Tex.  Civ.  142,  84  S.  W.  254,  granting  motion  to  strike  from  record 
affidavits  filed  with  clerk  after  trial  relating  to  action  of  judge  upon 
bill  of  exceptions;  Bath  v.  Houston  etc.  Ry.  Co.,  34  Tex.  Civ.  235,  78 
8.  W.  994,  holding  appellate  court  had  no  jurisdiction  to  consider 
affidavits  filed  with  it  in  aid  of  statement  of  facts  in  record;  Corralitos 
Co.  V.  Mackay,  31  Tex.  Civ.  318,  72  S.  W.  625,  upholding  practice  where 
statement  of  facts  stricken  out  of  record  by  motion  in  trial  court  after 
appeal  taken  and  proceedings  on  motion  embodied  in  supplemental 
transcript;  Johnston  v.  Arrendale  (Tex.  Civ.),  71  S.  W.  44,  holding 
where  motion  made  in  trial  court  after  appeal  to  correct  record,  pro- 
ceedings on  motion  should  be  certified  to  appellate  court. 

Appellate  Court  Should  Suspend  Proceedings  Until  Party  has  op- 
portunity to  correct  record  in  lower  court. 

Approved  in  Maxson  v.  Jennings,  19  Tex.  Civ.  705,  48  S.  W.  784, 
sustaining  lower  court's  correction  of  error  in  record  at  next  term. 

90  Tex.  637-660,  SO  S.  W.  559,  40  8.  W.  391,  SILLIMAN  ▼.  OANO. 

Failure  of  Jury  to  Find  upon  Material  Issue  is  Fatal  to  judgment. 

Approved  in  Childress  v.  Smith,  90  Tex.  616,  40  S.  W.  391,  where 
jury  failed  to  pass  on  matter  in  issue  under  general  denial;  Lindsley 
V.  Sparks  (Tex.  Civ.),  40  S.  W.  606,  charge  may  be  looked  to  when 
it  states  certain  facts  are  uncontroverted;  Stinnett  v.  Sherman  (Tex. 
Civ.),  43  S.  W.  849,  reversing  where  jury  failed  to  find  on  issue  of 
negligence  of  one  of  the  defendants. 

Denied  in  Read  v.  Henderson  (Tex.  Civ.),  57  S.  W.  80,  Phoenix 
Ins.  Co.  V.  Shearman,  17  Tex.  Civ.  461,  43  S.  W.  1064,  both  quoting 
criticism  in  principal  case,  and  deciding  under  statute. 

Court  must  Enter  Judgment  on  Special  Verdict;  it  cannot  look  to 
evidence. 

Approved  in  Ablowich  v.  Greenville  Nat.  Bank,  95  Tex.  431,  67  S. 
W.  79,  holding  in  suit  on  note  and  mortgage,  where  verdict  for  plain- 
tiff omitted  reference  to  mortgage,  judgment  of  foreclosure  could  not 
be  given;  Parker  v.  Stroud,  39  Tex.  Civ.  450,  87  8.  W.  735,  where 
verdict  failed  to  find  all  facts  necessary  to  show  amount  of  recovery; 
Bruner  v.  Bruner  (Tex.  Civ.),  43  S.  W.  796,  finding  must  be  made  on 
special  issues  to  sustain  judgment. 

Distinguished  in  Phoenix  Ins.  Co.  v.  Shearman  (Tex.  Civ.),  43  S.  W. 
1064,  act  of  1897  amends  Revised  Statutes  of  1895,  article  1331,  so  as 
to  cure  formal  defects  in  special  verdicts. 

General  Denial  Puts  in  Issue  All  Issuable  Facts,  notwithstanding 
admissions  in  special  answer. 

Approved  in  Gillett  v.  Missouri  etc.  Ry.  Co.  (Tex.  Civ.),  68  S.  W. 
61,  and  Hynes  v.  Packard,  92  Tex.  50,  45  S.  W.  564,  both  reaffirming 
rule;  Bauman  v.  Chambers,  91  Tex.  Ill,  41  S.  W.  472,  holding  that 
matter  in  issue  not  traversed  cannot  be  disproved. 

4  Tex.  Notes — 48 
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In  Action  to  Recover  Value  of  Large  Tract  of  Trust  Property,  spe- 
cial issue  what  it  would  bring  if  subdivided  into  small  parcels  is  not 
proper  way  of  finding  valuei  and  is  error. 

Beaffirmed  in  Denison  etc.  By.  Co.  v.  Sebolz  (Tex.  Civ.),  44  8.  W. 
562. 

Tnystee  Who  Wrongfully  Conveys  Land  is  liable  to  cestui  for  value. 

Approved  in  Proudzinski  v.  Garbutt,  10  N.  D.  309,  86  N.  W.  972, 
holding  rule  not  changed  by  section  4273,  Bevised  Codes,  giving  bene- 
ficiary right  to  restoration  of  property. 

90  Tex.  661-666,  40  S.  W.  788,  WOFFOBD  ▼.  FARMER. 

Certificate  of  Refusal  to  Answer  Interrogatories,  party  not  having 
had  reasonable  time  to  consult  attorney,  should  be  suppressed. 

Approved  in  Donaldson  v.  Dobbs,  35  Tex.  Civ.  440,  80  S.  W.  1085, 
vacating  notary's  certificate  of  refusal  to  answer  interrogatories; 
Weinert  v.  Simmang,  29  Tex.  Civ.. 438,  68  S.  W.  1013,  holding  refusal 
of  trial  court  to  suppress  notary's  certificate  of  refusal  to  answer 
interrogatories  not  error;  Missouri  etc.  By.  v.  Ferris,  179  U.  8.  604,  605, 
21  Sup.  Ct.  Bep.  232,  45  L.  339,  holding  certificate  not  conclusive,  un- 
less refusal  willful. 

90  Tex.  656-659,  40  8.  W.  392,  GALVESTON  ETC.  BY.  ▼.  HENNINQ. 

A  Qualified  Witness  may  State  What  is  the  Proper  and  general 
rule  for  an  engineer  with  regard  to  awaiting  signals  from  a  brakeman 
engaged  in  coupling  cars  before  putting  them  in  motion. 

Approved  in  Galveston  etc.  B.  Co.  v.  Bohan  (Tex.  Civ.),  47  S.  W. 
1053,  allowing  expert  to  testify  that  track- walker  was  necessary  to 
keep  certain  tracks  safe. 

90  Tez.  660-662,  40  S,  W.  399,  FIDELITY  ETC.  CO.  ▼.  ALLIBONE. 

Saprema  Court  has  No  Power  to  Accept  Remittitor,  entered  with 
view  to  eliminate  error  in  judgment  before  writ  of  error  granted. 

Approved  in  Merchants'  Life  Assn.  v.  Yoakum,  98  Fed.  268,  argu- 
endo,  in  holding  statute  making  insurance  companies  liable  for  penalty 
and  attorney's  fee  constitutional. 

Statute  Making  Insurance  Companies  Liable  for  Penalty  and  attor- 
ney's fee  is  constitutional. 

Approved  in  Sun  Life  Ins.  Co.  v.  Phillips  (Tex.  Civ.),  70  8.  W.  606, 
Fidelity  Mutual  Life  Assn.  v.  Mettler,  185  U.  S.  325,  331,  22  Sup. 
Ct.  Bep.  662,  46  L.  932,  934,  Washington  Life  Ins.  Co.  v.  Gooding,  19 
Tex.  Civ.  496,  49  S.  W.  126,  Merchants'  Life  Assn.  v.  Yoakum,  98  Fed. 
263,  all  reaffirming  rule;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
14,  44  S.  W.  942,  holding  acts  of  March  30,  1889,  and  April  30,  1895, 
prohibiting  unlawful  combinations,  constitutional;  New  Tork  Life 
Ins.  Co.  V.  Orlopp,  25  Tex.  Civ.  290,  61  S.  W.  340,  Bevised  Statutes  of 
1895,  article  3071,  regarding  liability  of  insurance  companies  for  pen- 
alties and  attorney's  fees,  is  constitutional  when  applied  to  foreign 
insurance  company.     See  note,  17  L.  B.  A.  (n.  s.)  912. 

Overruled  in  New  York  etc.  Ins.  Co.  v.  Smith  (Tex.  Civ.),  41  S. 
W.  684,  687,  holding  Bevised  Statutes  of  1895,  article  3071,  mak- 
ing insurance  companies  liable  for  penalties  and  attorney's  fees,  un- 
constitutional. 
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91  Tex.  1-7,  32  a  W.  1027,  JONES  ▼.  BISLEY. 

Bnle  Pxohlbltixig  Contradiction  of  Written  Contract  by  antecedent 
▼erbal  agreement  cannot  be  evaded  hy  allowing  latter  to  be  set  up 
as  estoppel. 

Approved  in  Interstate  etc.  Loan  Assn.  v.  Hunter  (Tex.  Civ.),  51 
S.  W.  531,  excluding  parol  evidence  to  vary  terms  of  stock  cer- 
tifeates. 

Performance  of  SometUng  One  1b  Already  Bound  by  Contract  to 
do  is  not  consideration  for  agreement  for  extra  compensation  there- 
for. 

Approved  in  Kahle  v.  Plummer  (Tex.  Civ.),  74  S.  W.  787,  applying 
rule  where  client  agreed  with  attorney  to  pay  additional  sum  above 
amount  agreed  upon,  no  additional  services  being  in  contemplation; 
Bruce  v.  Laing  (Tex.  Civ.),  64  S.  W.  1023,  holding  agreement  to  look 
to  particular  fund  not  binding  where  rights  are  broader.  See  note, 
11  L.  B.  A.  (n.  s.)  791. 

Subcontractor  Agreeing  With  Contractor  to  Do  Work  according  to 
latter's  contract  with  railroad  is  bound  by  such  contract. 

Approved  in  Childress  v.  Smith,  90  Tex.  616,  40  S.  W.  391,  where 
plaintiff's  right  to  payment  for  work  done  depended  on  production 
of  architect's  certificate  which  was  refused,  he  must  show  such  re 
fusal  was  willful  or  fraudulent;  Kilgore  v.  Baptist  Educational  So- 
ciety, 80  Tex.  469,  35  S.  W.  145,  where  building  contract  payments 
are  to  be  made  upon  certificates  of  architect,  law  presumes  esfimates 
are  correct  in  absence  of  showing  of  fraud  by  defendants;  Dallas 
etc.  Loan  Assn.  v.  Thomas,  36  Tex.  Civ.  272,  81  S.  W.  1044,  where 
under  contract  to  complete  building  in  manner  satisfactory  to  ar- 
chitect, his  determination  of  what  is  necessary  to  constitute  com- 
pliance is  conclusive  in  absence  of  fraud. 

91  Tex.  8-16,  88  S.  W.  16,  HOWABD  v.  SMITH. 

Street  Improvement  Contract  not  Matter  of  Current  Expense,  and, 
there  being  no  fund  at  date  of  contract  within  control  of  city  out 
of  which  it  was  to  be  paid,  raises  debt  within  meaning  of  con- 
ititntion,  and    if  no  interest  or  sinking  fund  provision  is  made  at 
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date,  such  contract  is  void  and  imposes  no  obligation  of  payment 
upon  city. 

Approved  in  Fourth  Nat.  Bank  v.  City  of  Dallas  (Tex.  Civ.),  73 
S.  W.  844,  applying  rule  where,  at  time  of  contracting  for  erection 
of  city  hall,  city  intended  to  sell  real  estate  to  pay  such  contract, 
but  council  failed  to  direct  application  of  proceeds  thereof;  Winston 
V.  Ft.  Worth  (Tex.  Civ.),  47  S.  W.  746,  sustaining  debt  wh^ere  city 
contemplates  payment  out  of  existing  fund;  Crogster  v.  Bayfield 
Co.,  99  Wis.  16,  74  N.  W.  640,  holding  agreement  of  county  to  issue 
bonds  for  railroad  stock  creates  indebtedness. 

Denied  in  Wade  v.  Travis  Co.,  174  IT.  S.  504,  19  Sup.  Ct.  Rep. 
717,  43  L.  1063,  holding  bonds  issued  valid,  though  no  tax  or  sinking 
fund  provided. 

91  Tex.  17-18,  39  S.  W.  920,  36  L.  &.  A.  44,  QALVESTON  ft  W.  BT. 
CO.  V.  GALVESTON. 

Grant  by  City  of  Bight  of  Way  for  Bailroad  in  its  public  streets 
is  not  rendered  void  because  made  upon  conditions  subsequent  which 
city  had  no  right  to  attach. 

Approved  in  dissenting  opinion  in  Blair  v.  Chicago,  201  U.  S.  500, 
50  L.  843,  26  Sup.  Ct.  Rep.  427,  majority  holding  authority  of 
Chicago  under  acts  of  1859  and  1861  to  fix  terms  and  conditions  upon 
which  street  railroads  chartered  by  those  acts  with  corporate  life 
of  twenty-five  years  should  occupy  its  streets  includes  power  to  fix 
term  of  such  occupation. 

91  Tex.  18-22,  40  S.  W.  399,  WALLACE  ▼.  SOTTTHEBN  COTTON 

on.  CO. 

Independent  Contractor  is  One  Over  Whom  No  Bight  of  Oontrol 
exists  as  to  manner  in  which  work  is  to  be  done. 

Approved  in  Smith  v.  Humphreyville,  47  Tex.  Civ.  144,  104  S.  W. 
496,  holding  contractor,  employed  by  owner  to  remodel  his  building, 
reserving  right  only  of  seeing  work  was  done  according  to  contract, 
is  independent  contractor;  Southern  Oil  Co.  v.  Church,  32  Tex.  Civ. 
327,  74  S.  W.  798,  where  company  furnished  defective  machinery  to 
independent  contractor  for  work  by  latter's  servants  under  contract, 
it  is  not  liable  for  injury  resulting  therefrom  to  contractor's  servant; 
Ringue  v.  Oregon  Coal  Co.,  44  Or.  413,  75  Pac.  706,  holding  in  ac- 
tion for  injuries  to  infant  working  in  mine  with  his  father,  evidence 
that  he  was  going  into  mine  by  request  of  his  father  with  express 
or  implied  consent  of  defendant  sufficient  to  show  him  servant  of 
defendant;  Groesbeck  v.  Pinson,  21  Tex.  Civ.  47,  50  S.  W.  622,  hold- 
ing person  employed  by  the  day  using  his  own  methods  an  independ- 
ent contractor.     See  note,  76  Am.  St.  Rep.  410. 

If  Employer  Exercises  Control  Over  Manner  Work  la  to  be  Done 
by  person  in  charge,  or  if  persons  engaged  in  work  with  such  person 
are  under  control  and  management  of  employer,  such  persons  are 
servants  of  employer  by  virtue  of  emplojnnent  by  person  in  charge. 

Approved  in  Simonton  v.  Perry  (Tex.  Civ.),  62  S.  W.  1091,  hold-  . 

ing  employer  who  exercises  general  supervision  not  liable  for  con- 
tractor's tort.     See  note,  65  L.  R.   A.  489,  495. 

Supreme  Conrt  cannot  Reverse  Judgment  of  Court  of  civil  ap- 
peals to  effect  that  there  is  no  evidence  to  sustain  verdict. 

Approved  in  Poindexter  v.  Receivers  Kirby  Lumber  Co.,  101  Tex. 
326,  107  S.  W.  44,  wnen  court  of  civil  appeals  reversed  judgment 
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for  plaintiffy  supreme  court  reversing  that  judgment  upon  conclusion 
of  law  may  affirm  judgment  for  plaintiff;  Southern  Cotton  Oil  Co.  v. 
Wallace,  23  Tex.  Civ.  16,  54  S.  W.  640,  holding  evidence  considered 
in  connection  with  law  question  sufficient  to  require  submission  to 
jury;  Choate  v.  San  Antonio  etc.  By.,  91  Tex.  407,  43  S.  W.  537, 
civil  appeals  refusing  instructions  to  lower  court  on  new  trial. 

Where  Ordinary  Minds  Could  not  Differ  as  to  Conclusions  to  be 
drawn  from  evidence,  court  is  authorized  to  take  question  from  jury. 

Approved  in  Boyd  v.  St.  Louis  etc.  By.  Co.,  101  Tex.  416,  108  S. 
W.  814,  court  of  civil  appeals  not  authorized  to  render  judgment 
for  raDroad  where  evidence  showed  traveler  looked  on  both  sides 
of  street  to  see  if  engine  was  approaching,  although  he  failed  to  look 
for  fifteen  seconds  previous  to  accident;  Paddock  v.  Bray,  40  Tex. 
Civ.  233,  88  S.  W.  422,  where  evidence  was  sufficient  to  raise  issue 
as  to  whether  plaintiff  purchased  for  himself  alone,  or  jointly  with 
defendant,  peremptory  instruction  to  find  for  plaintiff  was  unwar-, 
ranted. 

Distinguished  in  Smith  v.  Humphreyville,  47  Tex.  Civ.  147,  lt)4 
S.  W.  498,  holding  whether  subcontractor  is  independent  contractor 
for  whose  negligence  contractor  is  not  liable  is  question  for  court, 
where  evidence  is  undisputed. 

Instance  Where  One  Financially  Irresponsible  Held  not  to  be  an 
independent  contractor. 

See  note,  65  L.  B.  A.  506. 

91  Tez.  22-27,  40  a  W.  393,  714,  ALLEN  ▼.  TYSON-JONES  BUOay 
CO. 

Selling  of  Buggies  Throngh  Commission  Merchants  in  Texas  by 
foreign  corporation  is  not  business  done  or  carried  on  by  corpora- 
tion within  article  745,  Bevised  Statutes,  requiring  certain  regis- 
tration by  foreign  corporations  preliminary  to  doing  business  in 
state,  but  is  interstate  commerce  and  cannot  be  regulated  by  such 
statute. 

Approved  in  Shaw  Piano  Co.  v.  Ford  (Tex.  Civ.),  41  S.  W.  198, 
holding  sale  by  agent  of  foreign  corporation  is  transaction  of  inter- 
state commerce;  Lasater  v.  Purcell  Mill  etc.  Co.,  22  Tex.  Civ.  37,  54 
S.  W.  427,  holding  shipment  of  flour  by  carload  and  sale  by  sacks 
interstate  commerce;  Woessner  v.  Cottam,  19  Tex.  Civ.  615,  47  S. 
W.  680,  holding  act  taxing  foreign  corporations  doing  business  in 
Texas  void;  Wagner  v.  Maakin,  92  Fed.  83,  holding  where  agents 
acted  for  English  corporation  latter  not  subject  to  state  regulation; 
Butler  Bros.  Shoe  Co.  v.  United  States  Bubber  Co.,  156  Fed.  17, 
20,  where  New  Jersey  corporation  made  contracts  with  Colorado 
corporation  to  ship  its  goods  for  sale  upon  commission,  these  trans- 
actions being  interstate,  laws  of  Colorado  do  not  apply.  See  note, 
18  L.  E.  A.  (n.  s.)  140,  143. 

Distinguished  in  Brown  v.  Guarantee  Savings  etc.  Co.,  46  Tex. 
Civ.  296,  101  S.  W.  138,  holding  where  foreign  corporation  sold 
shares  to  resident  of  Texas  and  loaned  purchaser  money,  to  secure 
which' latter  executed  deed  of  trust  to  corporation,  this  did  not  show 
corporation  was  doing  business  in  Texas  so  as  to  require  permit. 

Foreign  Corporations  Need  not  Allege  nor  Prove  Compliance  with 
statute,  where  it  appears  they  do  not  belong  to  classes  of  corpora- 
tions named. 
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Distinguished  in  Chapman  t.  Hallwood  Cash  5eg.  Co.,  32  Tex.  Civ. 
79,  73  S.  W.  970,  failure  of  Ohio  corporation  suing  in  Texas  upon 
contract  made  in  state,  to  allege  in  petition  compliance  with  statute 
or  show  it  comes  within  one  of  exceptions,  is  fundamental  error. 

91  Tex.  27-35,  40  S.  W.  715,  BiAOMANUS  ▼.  OBKNEY. 

Order  for  Probate  Sale  of  "All  Bight,  Title  and  Interest  of  John 
Cameron,  deceased,"  in  and  to  "about  six  or  seven  leagues  of  land, 
more  or  less,"  part  of  designated  grant,  authorizes  sale  of  estate's 
claim  thereto,  though  exact  contents  of  land  referred  to  be  not 
known. 

Approved  in  Eustis  v.  Henrietta  (Tex.  Civ.),  41  S.  W.  721,  Earle 
V.  Henrietta  (Tex.  Civ.),  41  S.  W.  728,  and  Homes  v.  Henrietta  (Tex. 
Civ.),  41  S.  W.  729,  all  holding  description  in  tax  deed  suflScient. 

Certainty  Required  in  Conyeyanca  of  Land  la  Such  That  by  Use 
of  extraneous  evidence  it  may  be  applied  to  property  conveyed  so 
as  to  identify  it. 

Approved  in  Vogt  v.  Bexar  Co.,  16  Tex.  Civ.  570,  42  S.  W.  128, 
holding  description  in  order  for  opening  a  road  sufficient;  Pierson  v. 
Sanger  (Tex.  Civ.),  51  S.  W.  870,  refusing  correction  of  an  ambiguity 
in  deed  by  means  of  extraneous  evidence;  Murphy  v.  Williams  (Tex. 
Civ.),  56  S.  W.  696,  identifying  land  in  deed  by  evidence  of  what 
grantor  owned;  Smith  v.  Clay  (Tex.  Civ.),  57  S.  W.  7^^,  allow- 
ing reference  to  record  to  supply  description  in  a  deed. 

91  Tex.  35-41,  40  8.  W.  722,  WEEMS  ▼.  OBENEY. 

Petition  for  Writ  of  Error  must  State  Names  of  parties  adversely 
interested. 

Approved  in  Higgins  v.  Shepard,  48  Tex.  Civ.  365,  107  S.  W.  80, 
citation  reciting  person  named  et  uxor  are  plaintiffs  is  insufficient; 
State  Nat.  Bank  v.  City  of  Dallas,  28  Tex.  Civ.  301,  68  S.  W.  335, 
dismissing  writ  of  error  where  petition  failed  to  show  interest  of 
state  national  bank  in  judgment. 

Omitting  Name  of  Party  in  Petition  for  Writ  of  Error  cannot  be 
cured  by  amendment  nunc  pro  tunc. 

Approved  in  Dixon  v.  Watson,  41  Tex.  Civ.  267,  91  S.  W.  618, 
applying  rule  where  petition  for  writ  of  error  naming  wrong  county 
in  describing  county  court  judgment. 

91  Tex.  41-44,  40  S.  W.  718,  MTLLEB  v.  GOODMAN. 

Assignee  of  Foreign  Corporation  Suing  for  Ooods  manufactured  in 
state  of  domicile  and  sold  in  Texas  through  resident  agent  need  not 
show  compliance  with  articles  745,  746,  Be  vised  Statutes,  relative  to 
filing  articles  of  incorporation. 

Approved  in  Miller  v.  Goodman,  15  Tex.  Civ.  248,  40  S.  W.  745, 
reaffirming  rule;  Heisig  Rice  Co.  v.  Fairbanks  etc.  Co.,  45  Tex.  Civ. 
385,  100  S.  W.  960,  applying  rule  in  suit  by  foreign  corporation  to 
recover  balance  of  price  of  goods  shipped  into  Texas;  Pasteur  Vaccine 
Co.  V.  Burkey,  22  Tex.  Civ.  233,  54  S.  W.  805,  Gale  Mfg.  Co.  v.  Finkel- 
stein,  22  Tex.  Civ.  242,  54  S.  W.  619,  both  holding  corporation  suing 
in  Texas  for  price  of  goods  need  not  comply  with  provisions;  Wagner 
V.  Meakin,  92  Fed.  83,  holding  English  corporation  employing  resident 
agents  not  subject  to  state  regulation. 

Distinguished  in  Brown  v.  Guarantee  Savings  etc.  Co.,  46  Tex.  Civ. 
296,  102  S.  W.  138,  holding  selling  of  stock  by  foreign  corporation  to 
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resident  of  Texas,  and  loaning  him  money  to  secure  payment  of  which 
he  gave  deed  of  trust,  did  not  constitute  doing  business  in  state,  re- 
qoiring  permit;  Chapman  v.  Hallwood  Cash  Reg.  Co.,  32  Tex.  Civ.  79, 
73  S.  W.  970,  judgment  for  corporation  upon  pleading  is  fundamental 
error,  where  petition  of  foreign  corporation  failed  to  allege  com- 
pliance with  statute,  or  that  it  was  within  one  of  exceptions. 

In  so  Far  as  Articles  745,  746,  Revised  Statutes,  place  restrictions 
upon  interstate  commerce  they  are  void. 

Approved  in  Woessner  v.  Cottam,  19  Tex.  Civ.  615,  47  S.  W.  680, 
holding  franchise  tax  upon  corporations,  applying  to  interstate  com- 
merce, void. 

Sale  by  Corporaticn  Created  by  Another  State  of  Ooode  manu- 
factured in  that  state  and  shipped  into  Texas   is  interstate  commerce. 

Approved  in  French  v.  State,  42  Tex.  Cr.  223,  224,  58  S.  W.  1015, 
52  L.  R.  A.  160,  holding  peddler  not  liable  for  occupation  tax  where 
he  sold  organs  in  Texas,  as  agent  for  foreign  company,  and  delivered 
at  residence  of  purchaser  directly  from  his  wagon  or  as  soon  as  shipped 
to  him;  De  Witt  v.  Berger  Mfg.  Co.  (Tex.  Civ.),  81  S.  W.  335,  wher^ 
foreign  corporation,  through  its  agent  in  Texas,  sold  to  defendant 
metal  ceilings  to  be  shipped  from  factory  in  Ohio,  transaction  was 
interstate;  Lee  v.  Intendant  and  Town  Council,  153  Ala.  679,  45  So. 
295,  holding  where  nonresident  stove  manufacturer  sells  through  agent 
by  sample,  and  ships  stove  under  approved  orders  to  temporary  ware- 
house, and  sends  agent  to  deliver  them  in  original  form,  such  agent 
is  not  liable  for  license;  International  Trust  Co.  v.  Leschen  etc.  Rope 
Co.,  41  Colo.  306,  309,  311,  92  Pac.  729,  730,  731,  where  Missouri  cor- 
poration contracts  with  Colorado  corporation  to  furnish  manufactured 
materials  f.  o.  b.  at  its  plant  in  St.  Louis,  and  materials  were  fur- 
nished, this  was  not  doing  business  within  Colorado;  Saulsbury  v. 
State,  43  Tex.  Cr.  93,  96  Am.  St.  Rep.  837,  63  S.  W.  569,  peddlers  of 
goods  sent  them  by  manufacturers  of  other  atates  are  liable  for  license 
imposed,  being  internal  commerce;  Shaw  Piano  Co.  v.  Ford  (Tex. 
Civ.),  41  S.  W.  198,  C.  B.  Cones  etc.  Mfg.  Co.  v.  Rosenbaum  (Tex. 
Civ.),  45  8.  W.  334,  French  v.  State  (Tex.  Cr.),  58  S.  W.  1015,  all  hold- 
ing goods  sold  by  agent  of  corporation  are  subjects  of  interstate  com- 
merce; Turner  v.  State,  41  Tex.  Cr.  548,  55  S.  W.  835,  holding  sale  by 
agent  of  nonresident  firm  is  interstate  commerce.  See  note,  18  L.  R. 
A.  (n.  8.)  136. 

91  Tex.  44-48,  40  8.  W.  719,  SCUTHEBN  BUILDINa  ETC.  ASSN.  ▼. 
BBACKETT. 

He  Who  Nefi^ects  Performance  of  Duty  Enjoined,  or  exercise  of 
privilege  granted  for  his  security,  must  suffer  loss,  rather  than  one 
who  was  not  in  position  to  secure  that  protection. 

Approved  in  Drum  Commission  Co.  v.  Core,  47  Tex.  Civ.  219,  105  S. 
W.  845,  applying  rule  where  plantiff,  relying  on  representations  of 
vendor,  made  trade  of  land,  there  being  no  record  of  transfer  to  de- 
fendants; King  V.  Quincy  Nat.  Bank,  ao  Tex.  Civ.  94,  69  S.  W.  979, 
applying  rule  where  assignment  of  vendor's  lien  note  before  maturity 
was  not  recorded  and  he,  upon  receiving  reconveyance  by  vendee,  sold 
again,  taking  note  and  lien,  which  latter  he  sold  again;  Mansur  etc. 
Implement  Co.  v.  Beer,  19  Tex.  Civ.  313,  45  S.  W.  973,  holding  trans- 
feree of  second  lien  notes  fair  purchaser  where  deed  to  vendor  pre- 
viously recorded;  Lewis  v.  Ross  (Tex.  Civ.),  65  S.  W.  505,  giving 
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bolder  of  note  claim  prior  to  that  of  holder  who  waa  to  have  his> 
recorded;  dissenting  opinion  in  Rogers  v.  Houston  (Tex.  Civ.),  60  S. 
W.  448,  majority  deciding  holder  of  unrecorded  lien  entitled  to  re- 
deem. 

91  Tez.  49-62,  40  S.  W.  787,  NEEDHAM  PIANO  ft  ORGAN  OO.  ▼. 
HOUJNGSWOETH  ETC.  CO. 

Market  Valne  of  Stock  of  Goods  is  what  they  could  promptly  b& 
sold  for  in  bulk  or  in  convenient  lots. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Cleburne  etc.  Storage  Co.  (Tex. 
Civ.),  79  S.  W.  837,  holding  in  trover  for  conversion  of  car  of  coal, 
measure  of  damages  is  reasonable  market  value  per  ton  at  place^ 
where  taken. 

91  Tez.  62-59,  40  S.  W.  966^  MISSOURI  ETC.  RY.  ▼.  ROGERS. 
In  Action  for  InJnrieB  at  Railroad  Croesing,  Charge  la  ErrooeoiiB 

that  assumes  that  it  was  railroad  company's  duty,  as  matter  of  law, 
to  prevent  obstruction  of  view  of  track  at  place  indicated,  and  that 
failure  to  perform  that  duty  was  negligence  per  se. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Wiggins,  48  Tex.  Civ.  455,  107 
S.  W.  903,  court  properly  refused  charge  requiring  jury  to  find  whether 
railroad  exercised  ordinary  care  to  ascertain  approaching  train  from 
particular  point  of  observation;  International  etc.  R.  Co.  v.  Anchonda^ 
33  Tex.  Civ.  29,  75  S.  W.  560,  refusal  of  charge  to  find  for  defendant 
if  plaintiff  caused  her  children  to  board  train  while  in  motion  an«1 
then  attempted  to  board  it  herself,  unless  ordinary  prudent  person 
would  have  done  so,  is  not  error;  Gulf  etc.  Ry.  Co.  v.  Mangham,  29- 
Tex.  Civ.  489,  69  S.  W.  82,  charge  omitting  qualification  that  negli- 
gence must  have  contributed  to  injury,  is  erroneous;  St.  Louis  etc. 
Ry.  Co.  V.  Cannon  (Tex.  Civ.),  81  S.  W.  780,  instruction  making  fail- 
ure of  passenger  to  exercise  ordinary  care  bar  to  recovery,  without 
condition  that  it  must  have  contributed  to  injury,  is  erroneous;  Inter- 
national etc.  Ry.  V.  Knight,  91  Tex.  663,  664,  45  S.  W.  557,  San  An- 
tonio etc.  Ry.  V.  Stollier  (Tex.  Civ.),  49  S.  W.  681,  Galveston  etc. 
Ry.  V.  Harris,  22  Tex.  Civ.  21,  63  S.  W.  602,  all  reaffirming  rule; 
International  etc.  Ry.  v.  Knight  (Tex.  Civ.),  45  S.  W  168,  sustaining- 
charge  on  combined  effect  of  obstructions  and  manner  of  approach; 
Houston  etc.  R.  R.  Co.  v.  Goodyear,  28  Tex.  Civ.  207,  66  S.  W.  863, 
railroad  company  is  not  negligent  per  se  in  failing  to  announce 
arrival  of  trains  at  station.  See  notes,  22  L.  R.  A.  (n.  s.)  233;  12 
L.  R.  A.  (n.  8.)  1069. 

Reconciled  in  Texas  etc.  Ry.  v.  Lee,  21  Tex.  Civ.  176,  61  S.  W.  352, 
sustaining  charge  that  failure  to  provide  accommodations  at  depot 
is  negligence. 

Distinguished  in  International  etc.  Ry.  Co.  v.  Johnson,  23  Tex.  Civ. 
185,  65  S.  W.  787,  upholding  instruction  authorizing  recovery  for 
death  of  employee  if  caused  by  wreck  due  to  location  of  said  switch 
and  roadbed,  and  to  its  unsafe  condition,  if  found  to  be  negligently 
constructed  and  maintained. 

It  18  Question  of  Fact  for  Jury,  Whether,  Under  Circmnstance^ 
shown,  obstructions  of  view  of  railroad  track  erected  as  permitted  by 
company  constituted  negligence  on  its  part. 

Approved  in  Flores  v.  Atchison  etc.  Ry.,  24  Tex.  Civ.  330,  66  S.  W. 
711,  railway  company  has  right  to  leave  string  of  ears  on  switching, 
track. 
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It  18  the  Dnty  of  Penon  Approaching  Railway  Track,  with  view  of 
erossing  it,  to  exercise  ordinary  care  and  caution  for  his  own  safety. 

Approved  in  Galveston  etc.  Ry.  v.  Harris,  22  Tex.  Civ.  19,  53  S. 
W.  601,  holding  failure  of  one  approaching  track  to  look  and  listen  not 
negligence  per  se. 

In  Llea  of  Charge  Stating  Oeneral  Rule  of  Law  applicable  to  case, 
party  has  right  to  prepare  and  demand  charge  applicable  to  specific 
matters  of  complaint  or  defense. 

Approved  in  Houston  etc.  By.  v.  Milam  (Tex.  Civ.),  60  8.  W,  592, 
holding  charge  on  contributory  negligence  as  specific  as  one  requested; 
Missouri  etc.  By.  v.  Melugin  (Tex.  Civ.),  63  S.  W.  339,  holding  court 
should  charge  that  question  whether  speed  of  train  is  negligence  is  for 
jury. 

Where,  in  Salt  for  Injuries  at  Hallway  Crossing,  defense  is  plaintiff's 
contributory  negligence,  it  is  proper  for  court  in  charge  to  submit  to 
jury  group  of  facts  upon  which  defense  rests,  and  to  instruct  theip 
what  to  do  if  they  find  facts  true  or  not. 

Approved  in  Texas  Loan  &  Trust  Co.  v.  Angel,  39  Tex.  Civ.  168, 
86  S.  W.  1057,  holding  defendant  pleading  contributory  negligence 
entitled  to  charge  grouping  facts  relied  on,  affirmatively  presenting 
tlefense;  El  Paso  etc.  By.  Co.  v.  Kendall,  38  Tex.  Civ.  222,  85  S.  W. 
61,  where  charge  presents  issue  of  contributory  negligence  in  negative 
form,  directing  verdict  for  plaintiff,  defendant  is  entitled  to  affirm- 
ative charge  grouping  facts;  Houston  etc.  B.  Co.  v.  Bulger,  35  Tex. 
Civ.  483,  80  8.  W.  560,  upholding  charge  requiring  jury  to  find  evl 
dence  establishes  existence  of  specific  group  of  facts  before  they  can 
find  for  defendant  in  plea  of  contributory  negligence;  Houston  etc. 
By.  Co.  V.  Stell,  28  Tex.  Civ.  282,  67  S.  W.  538,  where  plaintiff  was 
ejected  because  he  had  no  permit  to  ride  and  alleged  he  was  sal- 
ivated by  reason  of  exposure,  defendant  was  entitled  to  charge 
that  if  salivation  was  not  proximate  cause  of  expulsion,  and  that 
plaintiff  waa  not  improperly  ejected,  to  find  for  defendant;  Lumsden 
V.  Chicago  etc.  By.  Co.,  28  Tex.  Civ.  227,  67  S.  W.  170,  charges  given 
at  request  of  one  of  parties,  which  are  repetitions  of  charges  already 
given  on  same  issues,  is  objectionable  as  unduly  emphasizing  partic- 
ular defense;  Houston  etc.  B.  B.  v.  Patterson  (Tex.  Civ.),  48  S.  W. 
749,  holding  error  not  to  charge  on  specific  points  of  contributory 
ii^gligence. 

Distinguished  in  Missouri  etc.  By.  v.  Parker,  20  Tex.  Civ.  474,  475, 
49  S.  W.  720,  refusing  to  group  facts  in  charge  where  not  grouped  in 
pleading. 

Bight  of  Becovery  of  One  Injured  at  Ballroad  Crossing  cannot  be 
defeated  by  negligence  of  person  in  whose  wagon  he  was  riding. 

Approved  in  Bryant  v.  International  etc.  By.,  19  Tex.  Civ.  90,  46 
S.  W.  84,  reaffirming  rule;  International  etc.  By.  v.  Newburn  (Tex. 
Civ.),  68  8.  W.  543,  holding  negligence  proximate  cause  of  injury 
through  fright  of  colaborer;  Central  Texas  etc.  Co.  v.  Gibson  (Tex.  Civ.), 
83  S.  W.  865,  applying  rule  where  plaintiff  was  riding  in  wagon  driven 
by  her  father,  when  she  was  injured  by  collision  with  train  at  crossing; 
Shultz  V.  Old  Colony  etc.  By.  Co.,  193  Mass.  319,  118  Am.  St.  Bep. 
502,  79  N.  E.  876,  8  L.  B.  A.  (n.  s.)  697,  applying  rule  where  plaintiff 
rode  in  carriage  driven  by  friend  and  was  injured  in  collision  with 
street  railway.  See  notes,  110  Am.  St.  Bep.  292;  8  L.  B.  A.  (n.  s.) 
655. 
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One  Whose  Negligence  has  Placed  Another  In  Positioa  of  Peril  is 
responsible  for  injury  to  latter  resulting  from  choice  of  means  of 
(•acape* 

Beaffirmed  in  Bryant  v.  International  etc.  By.,  19  Tex.  Civ.  89,  46 
S.  W.  83.  Approved  in  Denison  etc.  By.  Co.  v.  Freeman,  38  Tex.  Civ 
155,  85  S.  W.  57,  applying  rule  where  passenger  becoming  frightened 
by  trolley  becoming  entangled  in  cross-wires  overhead  struck  his  head 
against  door  of  car  in  trying  to  escape;  Saunders  v.  Missouri  etc.  By. 
Co.,  35  Tex.  Civ.  383,  80  S.  W.  387,  charge  that  if,  after  team  became 
frightened,  plaintiff  could  have  dismounted  from  wagon  with  safety, 
and  if,  under  circumstances,  man  of  ordinary  prudence  would  have 
dismounted,  is  erroneous;  Texas  etc.  By.  Co.  v.  Berry,  32  Tex.  Civ. 
261,  72  S.  W.  424,  charge  that  the  fact  that  plaintiff  may  have  stepped 
in  wrong  diriction,  suddenly  placing  herself  in  peril  of  pacing  engine, 
would  not  defeat  her  recovery,  is  on  weight. 

91  Tex.  60-66,  66  Am.  St  Bep.  856,  41  8.  W.  62,  38  L.  B.  A.  573, 
BOBBINS  ▼.  MISSOUBI  ETC.  BY. 

Negligence  can  in  Law  Only  be  Predicated  upon  Fallnie  to  Use  de- 
gree of  care  required  of  one  by  law  in  discharge  of  duty  imposed 
thereby. 

Approved  in  St.  Louis  etc.  Co.  v.  Dawson  (Tex.  Civ.),  59  S.  W.  848, 
Dawson  v.  St.  Louis  etc.  Co.,  94  Tex.  429,  61  S.  W.  119,  both  refusing 
recovery  where  defendant  could  not  foresee  use  of  unstable  panel. 

Ballroad  Company  la  not  Liable  for  Death  of  Child  through  drown- 
ing in  pool  of  water  on  its  right  of  way,  where  it  does  not  appear  that 
child  came  there  by  invitation. 

Approved  in  Davis  v.  Houston  etc.  By.  Co.,  29  Tex.  Civ.  46,  68  S. 
W.  735,  denying  recovery  where  plaintiff,  while  seeking  to  purchase 
ticket,  fell  at  night  into  hole  in  depot  grounds  one  hundred  and  fifty 
feet  from  depot  steps,  as  place  was  not  one  to  which  passengers  would 
ordinarily  resort;  Houston  etc.  By.  Co.  v.  Grubbs,  28  Tex.  Civ.  372,  67 
S.  W.  522,  defendant  is  not  liable  for  injury  to  passenger  in  stepping 
through  hole  in  depot  platform,  used,  to  his  knowledge,  for  freight; 
Crawleigh  v.  Galveston  etc.  By.  Co.,  28  Tex.  Civ.  263,  266,  67  S.  W. 
142,  144,  holding  defendant  not  liable  for  injuries  resulting  from  gross 
negligence  of  its  employees,  where  plaintiff  was  on  train  without 
knowledge  of  its  employees  and  in  violation  of  company's  rules; 
Grundel  v.  Union  Iron  Works,  141  Cal.  567,  75  Pac.  185,  appl3ring  rule 
where  defendant  caused  vessel  to  be  tied  to  private  wharf,  and  had 
placed  insecure  gang-plank  from  wharf  to  vessel,  which  deceased,  in 
attempting  to  walk  on,  lost  his  life;  Boston  etc.  B.  B.  Co.  v.  Sargent, 
72  N.  H.  463,  57  Atl.  691,  where  shipper,  in  pursuance  of  contract  as- 
sumed control  of  interior  car  and  undertook  to  heat  same,  there  is 
implied  agreement  to  use  reasonable  care,  and  plaintiffs  are  entitled 
to  recover  for  damages  resulting  from  use  of  defective  stove;  San 
Antonio  etc.  By.  v.  Morgan  (Tex.  Civ.),  46  S.  W.  673,  denying  recov- 
ery for  injury  to  child  on  turntable  where  no  invitation;  Clapp  v. 
La  Grill,  103  Tenn.  175,  52  8.  W.  136,  refusing  recovery  for  injury 
by  falling  into  an  open  space  where  no  invitation;  Savannah  etc.  By. 
v.  Beavers,  113  Ga.  412,  39  S.  E.  88,  54  L.  B.  A.  314,  land  owner  mak 
ing  excavation  need  not  so  guard  it  as  to  prevent  injury  to  treapaas- 
ing  children.   .See  notes,  72  Am.  St.  Bep.  601;  19  L.  B.  A.  (n.  a.) 
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1107,  1110,  1149;  5  L.  E.  A.  (n..8.)  733;  54  L.  R.  A.  284,  314;  52  L.  B. 
A.  359,  652;  45  L.  R.  A.  591;  44  L.  R.  A.  655;  40  L.  R.  A.  347,  531. 

Distinguished  in  San  Antonio  etc.  Ry.  Co.  v.  Morgan,  92  Tex.  102, 
103,  46  S.  W.  29,  holding  in  case  where  child  was  injured  while  playing 
on  defendant's  turntable,  duty  of  defendant  to  exercise  care  depends 
upon  his  express  or  implied  invitation  to  injured  party  to  enter  prem- 
ises; Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Tex.  294,  42  8.  W.  961, 
assignments  of  error  did  not  raise  question  as  to  duty  defendant  owed 
child  who  was  injured  in  cotton-oil  mill,  in  ease  jury  concluded  she 
was  not  there  by  invitation;  Grant  v.  Hass,  31  Tex.  Civ.  691,  692,  75 
S.  W.  344,  where  owner  sets  spring-gun  to  protect  his  melon  patch,  he 
is  liable  for  injuries  sustained  by  trespasser;  Barsons  v.  Manser,  119 
Iowa,  93,  97  Am.  St.  Rep.  283,  93  N.  W.  88,  62  L.  R.  A.  132,  where 
plaintiff's  horses  were  attacked  by  defendant's  bees  in  road  and  ow- 
ing to  this  jumped  over  fence  near  hives,  and  were  so  injured  that 
death  resulted,  if  first  attack  was  proximate  cause,  defendant  is  liable, 
regardless  of  duty  to  plaintiff  while  on  premises;  Driscoll  y.  Clark,  32 
Mont.  184,  81  Pac.  3,  holding  where  child  was  injured  while  playing 
around  defendant's  machinery,  complaint  must  allege  child  was  on 
premises  by  actual  invitation,  or  that  machinery  was  so  attractive 
that  invitation  must  be  implied;  San  Antonio  Waterworks  Co.  v. 
White  (Tex.  Civ.),  44  S.  W.  181,  allowing  recovery  for  injury  to  in- 
vited person;  Price  v.  Atchison  Water. Co.,  58  Kan.  554,  50  Pac.  451, 
allowing  recovery  where  waterworks  company  did  not  prevent  ac- 
cident to  small  boy  drowned  in  its  reservoir. 

Denied  in  Chicago  etc.  R.  Co.  v.  Krayenbuhl,  65  Neb.  901,  91  N. 
W.  882,  59  L.  R.  A.  920,  holding  defendant  liable  for  injury  to  child  by 
turntable;  Pranks  v.  Southern  Cotton  Oil  Co.,  78  S.  C.  18,  58  S.  E.  962, 
12  L.  R.  A.  (n.  8.)  468,  holding  parents  of  child  may  recover  for  his 
death,  caused  by  drowning  in  reservoir  maintained  by  defendant,  un- 
guarded, near  public  highway. 

In  Consldflring  Whetber  a  Dnty  Exists  on  Part  of  Owner  to  use 
care  to  keep  his  property  in  such  condition  that  persons  going  thereon 
without  invitation  may  not  be  injured,  no  distinction  is  made  be- 
tween where  an  infant  and  an  adult  is  injured. 

Approved  in  Savannah  etc.  Ry.  v.  Beavers,  113  Ga.  402,  39  S.  E- 
84,  54  L.  R.  A.  314,  holding  land  owner  making  excavation  need  not 
so  guard  it  as  to  prevent  injury  to  trespassing  children;  City  of 
GreenviUe  v.  Pitts,  102  Tex.  3,  132  Am.  St.  Rep.  843,  107  S.  W.  51, 
14  L.  R.  A.  (n.  8.)  979,  applying  rule  where  police  officer,  to  detect 
persons  violating  law,  went  on  roof  of  building  without  owner's  con- 
sent and  was  injured  by  improperly  insulated  wire  connecting  with 
city's  lighting  plant;  North  Texas  Constr.  Co.  v.  Bostick,  98  Tex.  242, 
83  S.  W.  14,  charge  relieving  proprietor  from  liability  for  injuries 
to  child  by  machinery,  where  child  had  been  warned  and  previously 
removed  from  premises,  is  improperly  refused;  Isbell  v.  Hay  ward 
Lumber  Co.,  47  Tex.  Civ.  348,  105  S.  W.  212,  applying  rule  where  five 
year  old  child  was  injured  by  unguarded  endless  chain  conveyor  while 
playing  in  room  connected  with  sawmill  plant;  Williamson  v.  Gulf 
etc.  Ry.  Co.,  40  Tex.  Civ.  22,  88  S.  W.  280,  where  child  was  injured 
by  going  upon  bridge  abutment,  intention  to  make  crossing  of  abut- 
ment will  not  be  implied  from  fact  it  connected  with  path  over  its 
right  of  way;  Siraonton  v.  Citizens'  Electric  Light  etc.  Co.,  28  Tex. 
Civ.  377,  67  S.  W.  531,  doctrine  of  implied  invitation  to  children  from 
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attractive  stracture  does  not  apply  where  child  fell  from  spikes  driven 
in  electric  light  poles  for  use  of  company's  servants;  Byan  v.  To  war, 
128  Mich.  476,  92  Am.  St.  Bep.  481,  55  L.  E.  A.  310,  applying  rule 
where  plaintiff  was  injured  in  attempting  to  rescue  her  young  sister, 
who  was  caught  by  some  machinery  belonging  to  defendant  while 
playing  on  latter's  premises;  Wheeling  etc.  E.  B.  Co.  v.  Harvey,  77 
Ohio,  245,  122  Am.  St.  Bep.  503,  88  N.  E.  69,  19  L.  B.  A.  (n.  s.)  113G, 
applying  rule  where  child  was  injured  while  playing  with  turntable; 
Thompson  v.  Baltimore  etc.  B.  Co.,  218  Pa.  451,  120  Am.  St.  Bep.  897, 
67  Atl.  770,  19  L.  B.  A.  (n.  s.)  1162,  applying  rule  where  child  en- 
tered train-yard  of  defendant  and  was  injured  by  projecting  bar  of 
turntable  with  whichil other  children  were  playing;  Paolino  v.  Mc- 
Kendall,  24  B.  I.  438,  96  Am.  St.  Bep.  736,  53  Atl.  270,  60  L.  B.  A. 
133,  defendant  not  liable  for  injuries  fo  infant  who  was  allured  to  his 
premises  by  fire  kindled  thereon,  who  was  injured  thereby;  Walker's 
Admr.  v.  Potomac  etc.  B.  Co.,  105  Va.  230,  231,  233,  236,  115  Am.  St. 
Bep.  871,  53  S.  E.  114,  115,  116,  4  L.  B.  A.  (n.  s.)  80,  applying  rule 
where  child  was  injured  by  unfastened  turntable;  TJthermohlen  v. 
Bogg's  Bun  Co.,  50  W.  Va.  462,  466,  88  Am.  St.  Bep.  884,  40  S.  E.  413, 
414,  55  L.  B.  A.  911,  applying  rule  where  child  was  injured  while  tres- 
passing on  defendant's  premises  by  cable  running  on  pulleys  to  haul 
coal-cars  from  his  mine;  dissenting  opinion  in  Tamurri  v.  Saginaw 
City  Gas  Co.,  148  Mich.  53,  57,  111  N.  W.  894,  895,  majority  holding 
defendant  liable  where  child  was  injured  by  explosion  of  tank  on 
wagon  while  playing  thereon,  wagon  having  been  left  in  public  high- 
way unattended.  See  notes,  72  Am.  St.  Bep.  530;  104  Am.  St.  Bep. 
951;  19  L.  B.  A.  (n.  s.)  1099. 

91  Tex.  66-74,  40  S.  W.  962,  WHITE  ▼.  FRANK. 

Deed,  Granting  Clause  of  Which  is»  "Do  Hereby  Sell  and  Convey 
all  my  interest  in  following  described  lands,  being  undivided  half  in- 
terest in  and  to,"  is  not  quitclaim  deed. 

Approved  in  Stipe  v.  Shirley,  33  Tex.  Civ.  226,  76  S.  W.  309,  apply- 
ing rule  where  husband  conveyed  his  interest  in  undivided  locative 
interest  of  one-fifth  part  of  labor  survey  of  land;  Hanrick  v.  Gurley 
(Tex.  Civ.),  48  S.  W.  1002,  holding  deed  with  covenants  of  seisin 
not  quitclaim  deed,  though  granting  part  purports  to  convey  interest 
only. 

Whether  or  not  Purchaser  at  Administratoi'B  Sale  without  notice 
of  unrecorded  deed  is  innocent  purchaser  depends  upon  his  intention 
to  buy  land  itself  on  mere  chance  of  title. 

Approved  in  Garner  v.  Boyle,  97  Tex.  465,  79  S.  W.  1068,  where 
power  of  attorney  conveyed  undivided  one-half  interest  in  any  land 
in  Texas  belonging  to  separate  estate  of  grantee,  married  woman,  it 
conveyed  to  him  one-half  interest  of  all  lands  which  record  disclosed 
belonged  to  her;  Nelson  v.  Bridge,  39  Tex.  Civ.  288,  87  S.  W.  887, 
applying  rule  where  lands  were  listed  by  administrator  and  apparent 
title  was  in  decedent,  and  were  appraised  as  a  whole,  and  ordered 
sold  without  mention  of  outstanding  interest. 

91  Tex.  74-78,  40  8.  W.  1028,  GBOESBEOK  ▼.  CBOW. 

Action  to  Set  Aside  Deed  of  Trust  and  Conveyance  Therermder  on 
ground  of  fraud  and  collusion  accrues  at  making  of  deed,  and  is  sab- 
ject  to  statute  of  limitations  of  four  years. 
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Approved  in  Rutherford  v.  Carr  (Tex.  Civ.),  84  S.  W.  660,  apply- 
ing rule  where  suit  was  brought  more  than  four  years  after  execution 
of  deed  attacked;  Vodrie  v.  Tynan  (Tex.  Civ.),  57  S.  W.  681,  where  in- 
solvent debtor  conveyed  lands  for  insufficient  consideration. 

Death  of  Party  Entitled  to  Sue  to  Cancel  Trust  Deed  and  convey- 
ance thereunder  suspends  statute  of  limitations  one  year  where  there 
is  no  administration  on  his  estate,  though  no  necessity  for  adminis- 
tration existed. 

Approved  in  Carter  v.  Hussey  (Tex.  Civ.),  46  S.  W.  270,  holding 
statute  suspended  where  administration  unnecessary  and  those  en- 
titled have  taken  possession. 

Former  Judgment  cannot  be  Considered  Conclusive  upon  question  ex- 
pressly excluded  from  determination  of  court. 

Approved  in  Williams  v.  Wiley,  96  Tex.  153,  71  S.  W.  14,  where 
defendajits,  against  whom  judgment  was  rendered,  appealed  and  ap- 
pellate court  reversed  judgment,  not  disturbing  judgment  in  favor 
of  some  of  defendants  below,  plaintiff  would  not  be  precluded  from 
prosecuting  writ  of  error  against  latter  defendants;  Haralson  v.  St. 
Louis  etc.  Ry.  (Tex.  Civ.),  62  S.  W.  789,  holding  judgment  granting 
certain  claims  and  dismissing  others  without  prejudice  not  conclusive 
of  latter;  Houston  v.  Walsh,  27  Tex.  Civ.  126,  66  S.  W.  109,  former 
judgment  is  not  res  adjudicata  unless  cause  of  action  was  an  issue. 

91  Tex.  78-85,  40  8.  W.  876,  966,  FABMESS'  ETC.  BANK  ▼.  TAY- 
LOR. 

Mechanic's  Lien  Without  Filing  has  Priority  Over  Lien  of  mort- 
gage given  while  building  .was  in  progress. 

Approved  in  Re  Wagner,  110  Fed.  938,  following  rule;  Berry  v. 
McAdams  (Tex.  Civ.),  50  S.  W.  955,  referring  to  case  for  decision  of 
questions;  June  v.  Doke,  35  Tex.  Civ.  244,  245,  80  S.  W.  405,  holding 
builder's  lien  superior  to  deed  of  trust  subsequently  given  on  build- 
ing and  machinery;  Maas  v.  Tacquard's  Exrs.,  33  Tex.  Civ.  42,  75  S. 
W.  351,  where  vendor  executed  to  original  vendee  release  of  lien, 
acknowledging  payment  of  lien  notes,  intention  being  to  release  him 
only  from  liability,  and  notes  were  taken  from  one  to  whom  vendee 
conveyed  with  lien,  priority  of  vendor's  lien  was  not  lost;  Texas  etc. 
Supply  Co.  V.  National  Loan  etc.  Co.,  22  Tex.  Civ.  353,  54  S.  W.  1061, 
giving  subcontractors  prior  claim  though  claim  not  filed,  where  con- 
tractor was  equitable  assignee;  Padgitt  v.  Dallas  Brick  etc.  Co.  (Tex. 
Civ.),  51  S.  W.  530,  Delauney  v.  Butler  (Tex.  Civ.),  55  S.  W.  752, 
both  giving  materialman  prior  claim  over  contractor  though  claim 
not  filed. 

Mechanic's  Lien  Is  not  Waived  by  Taking  from  Owner  note  and 
mortgage  on  property  for  amount  in  absence  of  intention  to  waive  it. 

Approved  in  Phoenix  Mfg.  Co.  v.  McCormick  etc.  Mach.  Co.,  Ill 
Wis.  574,  87  N.  W.  458,  applying  rule  where  vendor  of  machinery  sold 
for  purpose  of  annexation  to  real  property,  who  before  annexation 
took  chattel  mortgage  on  machinery  as  security  for  purchase  price. 

91  Tex.  86>91,  40  S.  W.  969,  PBYOB  ▼.  JOLLY. 

Where  Defendant  Pleads  Privilege  to  be  Sued  in  Cotinty  of  his  resi- 
dence, and  at  same  time  excepts  to  plaintiff's  petition  and  answers 
on  merits,  his  plea  of  privilege  is  not  deemed  waived  by  fact  that 
exceptions  are  heard  before  plea  of  privilege. 
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Approved  in  Leahy  v.  Ortiz,  38  Tex.  Civ.  317,  85  S.  W.  824,  con- 
tinuance of  ease  so  that  question  of  fraud  raised  by  plea  of  privilege 
might  be  tried  by  jury  on  trial  of  cause  on  its  merits  is  not  waiver 
of  plea  of  privilege;  Caswell  v.  Hopson  (Tex.  Civ.),  47  S.  W.  54,  hold- 
ing plea  of  privilege  may  be  submitted  with  main  case. 

One  Who,  Having  Fpnnd  Purchaser  for  Cattle,  Contracts  with 
owner  for  commission  in  case  such  purchaser  takes  certain  number 
pf  cattle  and  pays  cash  therefor,  doe»  not  earn  his  commission  by 
sale  for  one-third  casli  and  note  for  balance. 

Approved  in  Berg  v.  San  Antonio  etc.  Ry.,  17  Tex.  Civ.  301,  43  S. 
W.  929,  arguendo,  in  holding  broker  with  knowledge  of  matter  that 
will  defeat  sale  cannot  recover. 

91  Tex.  92-95,  40  S.  W.  954,  TABEB  ▼.  INTEBSTATE  BLDO.  ETO. 

ASSN. 

Foreign  Building  and  Loan  Association,  Doing  Business  in  Texas 
through  branch  office,  must  allege  and  prove  compliance  with  articles 
745,  746,  Revised  Statutes,  as  condition  precedent  to  suing  in  latter 
state  upon  demand  accruing  there. 

Approved  in  Southern  Bldg.  etc.  Assn.  v.  Skinner  (Tex.  Civ.),  42 
S.  W.  322,  Lea  v.  Union  Central  etc.  Ins.  Co.,  17  Tex.  Civ.  453,  43 
S.  W.  928,  Delaware  Ins.  Co.  v.  Security  Co.  (Tex.  Civ.),  54  S.  W. 
918,  and  Peters  v.  Anheuser-Busch  Brewing  Assn.  (Tex.  Civ.),  55  S. 
W.  516,  all  reaffirming  rule;  Chapman  v.  Hall  wood  Cash  Beg.  Co.,  32 
Tex.  Civ.  78,  79,  73  S.  W.  970,  judgment  on  pleadings  for  foreign  cor- 
poration suing  on  contract  made  in  Texas  where  petition  did  not 
allege  compliance  with  statute  or  show  it  was  within  exception  is 
fundamental  error;  People's  Bldg.  etc.  Assn.  v.  Bailey,  17  Tex.  Civ. 
39,  42  S.  W.  365,  refusing  to  admit  the  objection  on  appeal  where 
not  raised  in  court  below;  Mansur  etc.  Implement  Co.  v.  Beer,  19 
Tex.  Civ.  312,  45  S.  W.  973,  giving  corporation  right  to  sue  for  lands 
without  permit. 

Denied  in  Illinois  S.  M.  Co.  v.  Harrison,  43  Colo.  365,  96  Pac.  178, 
holding  noncompliance  with  statutory  requirements  of  foreign  cor- 
poration's before  it  can  do  business  or  prosecute  suit  is  matter  of 
defense. 

91  Tex.  95-105,  41  S.  W.  64,  yTT,T>ARF.  LX7MBEB  00.  ▼.  ATLAITTA 
BANK. 

Beplevy  Bond  has  No  More  Validity  Than  Attachment  upon  which 
issued.  Article  216,  Revised  Statutes,  does  not  change  this,  and  upon 
quashing  of  attachment  bond  should  be  discharged. 

Approved  in  Sullivan  v.  King  (Tex.  Civ.),  80  S.  W.  1049,  1050, 
quashing  affidavit  and  application  for  garnishment  releases  garnishee 
and  discharges  replevin  bond;  Mitchell  v.  Bloom,  91  Tex.  637,  45  S. 
W.  559,  releasing  sureties  on  replevy  bond  when  writ  of  sequestra- 
tion quashed;  Hall  v.  Miller,  21  Tex.  Civ.  337,  51  S.  W.  37,  discharg- 
ing bond  when  properly  adjudged  exempt. 

Afildavlt  for  Attachment  Against  More  Than  One  Defendant  should 
negative  purpose  of  injuring  or  harassing  defendants  or  either  of 
them. 

Approved  in  Pajaro  Valley  Bank  v.  Scurich,  7  Cal.  App.  734,  95 
Pac.  912,  applying  rule  where  affidavit  for  attachment  stated  it  is  not 
sought  to  hinder  or  defraud  any  creditor  or  creditors  of  defendants. 
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Distinguished  in  Burge  v,  Beaumont  Carriage  Co.,  47  Tex.  Civ.  228, 
105  8.  W.  233,  where  to  suit  there  are  two  defendants,  but  indebted- 
ness sought  to  be  garnished  was  due  to  only  one,  a^davlt  in  gar- 
nishment was  not  invalid  for  alleging  writ  was  not  sued  out  to  in- 
jure either  defendant  or  garnishee. 

Overruled  in  Doty  v.  Moore,  102  Tex.  49,  112  S.  W.  1038,  where 
affidavit  for  attachment  stated  it  was  not  sued  out  to  injure  or  harass 
defendants,  it  was  not  necessary  to  add  words  ''or  either  of  them." 

91  Tex.  108-113,  41  &  W.  471,  BAUMAK  v.  CHAMBEBS. 

Where  General  Denial  is  Interposed,  Fact^  Admitted  in  pleading 
and  not  denied  in  other  pleas  are  deemed  established  against  party. 

See  note,  48  L.  B.  A.  207. 

91  Tex.  113-123,  41  S.  W.  473,  COB  ▼.  NASH. 

Sureties  of  County  Treasurer  are  not  Bound  by  statements  in  his 
report  of  matters  not  required  by  law. 

Approved  in  Harper  v.  Marion  County,  33  Tex.  Civ.  654,  77  8.  W. 
1045,  applying  rule  in  action  against  county  treasurer  and  his  sure- 
ties.   See  note,  91  Am.  St.  Bep.  556. 

91  Tex.  124-129,  66  Am.  St.  Bep.  863,  41  S.  W.  466,  OXSHBEB  ▼. 
WATT. 

In  Order  to  Fix  Lien  upon  Certain  Nmnber  of  Mares  out  of  large 
herd  of  same  brand,  mortgage  must  either  sufficiently  describe  very 
mares  intended  to  identify  them  or  must  contain  express  or  implied 
power  of  selection. 

Approved  in  McCarty  v.  May  (Tex.  Civ.),  74  8.  W.  805,  where  de- 
fendant's testator  agreed  to  convey  fifty  acres  of  land  of  average 
value  to  plaintiff  in  consideration  of  his  conveying  land  to  townsite, 
plaintiff  was  entitled  to  select  fifty  acres  out  of  grantor's  land; 
Sparks  v.  Deposit  Bank  (Ky.)y  78  S.  W.  171,  upholding  mortgage  of 
thirty-six  head  of  cattle  on  certain  farm  as  against  purchaser  from 
mortgagor,  though  there  are  more  cattle  on  place;  Avery  v.  Popper 
(Tex.  Civ.),  45  S.  W.  954,  sustaining  mortgage  where  right  of  selec- 
tion implied;  Williams  v.  Blum  Land  Co.  (Tex.  Civ.),  55  S.  W.  374, 
agreement  for  purchase  of  wood  to  be  removed  from  vendor's  stock 
is  complete  sale.      See  note,  91  Am.  St.  Bep.  170. 

Distinguished  in  Belcher  v.  Cassidy  Bros.  etc.  Com.  Co.,  26  Tex. 
Civ.  63,  62  8.  W.  926,  where  there  is  confusion  of  cattle  resulting 
from  wrong  of  third  party,  interest  of  each  mortgagee  may  be  ascer- 
tained through  apportionment  of  property. 

Trust  Deed  of  "Fifty  Mares  Branded  F2"  Out  of  Entire  Herd  of 
same  brand  carries  on  its  face  implied  power  of  selection,  and  is  valid. 

Approved  in  Avery  v.  Popper,  179  U.  S.  315,  21  Sup.  Ct.  Bep.  97, 
45  L.  207,  holding  question  whether  chattel  mortgage  valid  is  not 
federal  question;  Avery  v.  Popper  (Tex.  Sup.),  48  S.  W.  574,  applying 
rule  to  mortgage  of  certain  number  of  animals  and  offspring. 

Wliere  Mortgagee  has  Bight  of  Selection  ftom  Large  Number  of 
cattle,  mortgagor  or  purchaser  with  notice  cannot  complain  of  decree 
foreclosing  upon  fair  average  of  them. 

Distinguished  in  Belcher  v.  Cassidy  Bros.  etc.  Comm.  Co.,  26  Tex. 
Civ.  65,  62  S.  W.  927,  holding  judgment  of  foreclosure  directing 
sheriff  to  seize  out  of  larger  number  of  cattle  and  to  sell  interest  of 
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three  hundred  and  four  head,  fair  average,  is  •erroneous  where  mort- 
gagee has  no  right  of  sele<!tion  as  against  other  mortgagees. 

91  Tez.  12&-133,  41  8.  W.  994,  SUMNIHEt  ▼.  CBAWTCBD. 

Alternative  Remedy  of  Trial  of  Bight  of  Property  is  not  adequate, 
and  does  not  prevent  trustee  of  property  for  benefit  of  creditors  from 
resorting  to  injunction  to  compel  restitution  of  trust  property  wrong- 
fully seized  under  execution  to  great  damage  of  trust  estate;  nor  is 
suit  for  damages  adequate  remedy. 

Approved  in  Chancey  v.  Allison,  48  Tex.  Civ.  443,  107  S.  W.  606, 
holding  plaintiff  in  possession  entitled  to  injunction  pending  adjudi- 
cation of  his  title  where  defendant's  acts  are  shown  to  cause  waste; 
Chimine  v.  Baker,  32  Tex.  Civ.  525,  75  8.  W.  332,  granting  injunc- 
tion to  owner  of  adjacent  building,  where,  in  violation  of  city  ordi- 
nance, building, is  being  erected  of  combustible  material;  Sullivan  v. 
Dooley,  31  Tex.  Civ.  592,  73  S.  W.  84,  applying  rule  granting  injunc- 
tion to  land  owner  to  restrain  adjoining  land  owner  from  filling  in 
low  places  of  creek,  causing  unnatural  overflow  on  his  land;  Ex 
parte  Allison,  48  Tex.  Cr.  639,  90  S.  W.  495,  3  L.  E.  A.  (n.  s.)  622, 
under  Act  of  29th  Legislature,  injunction  may  be  granted  citizen  to 
restrain  party  from  using  premises  as  gaming-house;  Ex  parte  War- 
field,  40  Tex.  Cr.  426,  76  Am.  St.  Eep.  734,  50  8.  W.  937,  giving  hus- 
band injunction  to  restrain  alienation  of  wife's  affections;  Williams 
V.  Farmers'  Nat.  Bank,  22  Tex.  Civ.  582,  56  S.  W.  262,  refusing  to 
enjoin  sale  under  execution  where  title  is  only  question  involved; 
Smith  V.  Carroll,  28  Tex.  Civ.  333,  66  S.  W.  864,  mere  fact  that  pos- 
sible remedy  at  law  exists  does  prevent  resort  to  equity. 

Distinguished  in  Eucker  v.  Campbell,  35  Tex.  Civ.  180,  79  8.  W. 
628,  denying  injunction  against  breach  of  stipulation,  where  parties 
agreed  upon  liquidated  damages  in  case  of  breach;  Franklin  Fire- 
proofing  Co.  V.  City  of  Dallas,  29  Tex.  Civ.  451,  68  S.  W.  822,  where 
city's  contract  for  grading  street  binds  contractor  to  repair  defects, 
and  it  took  bond  for  faithful  performance,  it  cannot  compel  contrac- 
tor to  repair  by  mandatory  injunction;  Chamberlain  v.  Baker,  28  Tex. 
Civ.  502,  67  S.  W.  534,  denying  injunction  against  judgment  creditor 
of  plaintiff's  grantor  to  enjoin  him  from  selling  under  execution, 
where  conveyance  was  made  to  plaintiff  in  fraud  of  creditors. 

In  Courts  Administering  Both  Law  and  Eqnity,  rule  denying  in- 
junction when  there  is  remedy  at  law  should  be  applied  as  rigidly  as 
at  common  law. 

Approved  in  City  of  Galveston  v.  Mistrot,  47  Tex.  Civ.  67,  104  8. 
W.  418,  denying  petition  to  enjoin  prosecution  of  plaintiff  for  alleged 
violation  of  penal  ordinance  of  city,  there  being  no  property  rights 
invaded;  Eobinson  v.  Wingate,  36  Tex.  Civ.  72,  80  S.  W.  1071,  denying 
injunction  to  prevent  commissioner's  court  from  canvassing  returns 
and  publishing  result  of  election  under  local  option  law;  Bay  City  Irr. 
Co.  V.  Sweeney  (Tex.  Civ.),  81  8.  W.  548,  granting  injunction  to  com- 
pel specific  performance  of  contract,  where  plaintiff  prepared  land 
and  planted  crop,  relying  on  contract  with  defendant  requiring  him 
to  furnish  water;  McFarland  v.  Wilder  (Tex.  Civ.),  54  8.  W.  267,  re- 
versing for  refusal  to  enjoin  illegal  proceedings;  McMickle  v.  Hardin, 
25  Tex.  Civ.  225,  61  S.  W.  324,  refusing  to  enjoin  suits  against  sev- 
eral persons  where  each  has  legal  defense;  Harding  v.  Commrs.  Ct. 
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of  McLennon  Co.,  27  Tex.  Civ.  27,  65  8.  W.  56,  refusing  to  enjoin 
commissioner's  court  from  declaring  local  option  election  valid. 

91  Tex.  133-147,  41  S.  W.  660,  HABBIS  OOUNTT  v.  STEWABT. 

Under  Constitation  and  Lawa  of  State  and  City  Charter,  recorder 
of  Houston  has  jurisdiction  of  violations  of  Penal  Code,  of  which 
justices  of  the  peace  would  have  jurisdiction. 

Approved  in  May  v.  Finley,  91  Tex.  354,  43  8.  W.  258,  giving 
county  attorney  fees  though  jurisdiction  of  recorder's  court  denied 
by  criminal  appeals;  Ex  parte  Abrams,  56  Tex.  Cr.  468,  469,  120 
8.  W.  885,  holding  legislature  had  authority  to  establish  corporation 
court  in  city  with  jurisdiction  to  try  offenses  against  state  or  munic- 
ipal law,  or  both. 

Explained  in  dissenting  opinion  in  Ex  parte  Abrams,  56  Tex.  Cr.  474, 
120  8.  W.  888,  majority  upholding  legislative  power  to  establish  city 
corporation  court  with  jurisdiction  over  state  offenses. 

Authority  to  Create  Municipal  Courts  is  Inherent  in  legislative 
department  of  state,  and  provisions  of  constitution  are  limitations 
upon  exercise  of  such  authority. 

Approved  in  Lx  parte  Coombs,  38  Tex.  Cr.  660,  662,  669,  44  S. 
W.  860,  861,  47  8.  W.  161,  holding  legislature  is  given  power  to  con- 
trol jurisdiction  of  state  courts;  Ex  parte  Wilbarger,  41  Tex.  Cr. 
517,  55  S.  W.  970,  Ex  parte  Hart,  41  Tex.  Cr.  589,  56  8.  W.  344,  both 
sustaining  creation  of  corporation  court  with  state  and  municipal 
jurisdiction;  Ex  parte  Fagg,  38  Tex.  Cr.  584,  44  S.  W.  294,  40  L.  B. 
A.  212,  arguendo,  in  holding  municipal  court  cannot  hear  offenses 
against  state. 

Denied  in  dissenting  opinion  in  Ex  parte  Hart,  41  Tex.  Cr.  590,  56 
8.  W.  344,  majority  upholding  Act  of  26th  Legislature  creating  cor- 
poration court. 

City  Charter  Authorizing  City  Attorney  to  Bepresent  State  in 
prosecutions  for  violation  of  penal  laws,  where  there  is  no  county 
attorney,  ie  not  in  conflict  with  article  5,  section  21,  of  Constitution, 
imposing  such  duty  on  county  attorney. 

Approved  in  Howth  v.  Greer,  40  Tex.  Civ.  557,  90  8.  W.  213,  where 
county  attorney  has  exclusive  right  to  represent  state  in  prosecu- 
tions for  violation  of  criminal  laws  of  state  in  corporation  court, 
neither  city  attorney  nor  other  officer  has  right  to  take  part  in  prose- 
cution; Brady  v.  Brooks,  99  Tex.  379,  89  S.  W.  1057,  holding  leg- 
islature has  power  to  create  causes  of  action  in  favor  of  state  and 
make  it  exclusive  duty  of  attorney  general  to  prosecute  them. 

Courts  Have  No  Bight  to  Declare  Act  Void  as  Being  against  spirit 
of  constitution,  unless  there  be  some  expressed  or  implied  prohibition. 

Approved  in  Brown  v.  City  of  Galveston,  97  Tex.  15,  75  8.  W. 
492,  496,  holding  court  hae  no  power  to  neview  action  of  legislature, 
but  when  administering  law  enacted  by  it,  it  must  determine  whether 
law  is  in  conflict  with  constitution. 

Constitution  Vests  in  County  Attorney  Authority  and  Imposes  upon 
him  duty,  article  5,  section  1,  of  representing  state  in  district  and 
inferior  courts,  and  if  there  be  such  officer,  city  attorney  of  Houston 
could  not  so  represent  state  in  recorder's  court,  nor  earn  fee  thereby. 

Approved  in  Jackson  v.  Swayne  (Tex.  Civ.),  45  8.  W.  621,  holding 
county  attorney  must  prosecute  state  offenses  tried  before  city  judge. 

4  Tex.  Notes — 49 
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In  Oivil  Oases,  on  Collateral  Attack  upon  Judgment,  existence  of 
facts  necessary  to  give  jurisdiction  will  be   conclusively   presumed. 

Approved  in  Campbell  v.  Upson  (Tex.  Civ.),  81  S.  W.  362,  judg- 
ment rendered  in  favor  of  intervener  for  more  than  was  asked  can- 
not be  collaterally  attacked. 

No  Formal  Judgment  is  Necessary  In  Justice's  Gourt  for  valid  con- 
viction. 

Approved  in  Muckenfuss  v.  State,  55  Tex.  Or.  219,  117  S.  W. 
854,  under  statute  authorizing  increased  punishment,  prior  convic- 
tion of  violation  of  Sunday  law,  without  indicating  nature  of  of- 
fense, is  sufficient  to  authorize  increased  punishment  for  opening 
theater  on  Sunday. 

Miscellaneous. — Ex  parte  Coombs,  38  Tex.  Cr.  657,  44  8.  W.  858,. 
citing  for  supposed  interpretation  of  constitution  of  1876;  also  in 
same  case,  38  Tex.  Cr.  663,  664,  665,  666,  667,  44  S.  W.  862,  863,  864,, 
to  point  that  legislature  can  destroy  constitutional  courts. 

91  Tex.  151-168,  38  S.  W.  979,  41  S.  W.  465,  MOOBE  v.  BIiAGOK 

District  Court  has  Equity  Power  Prior  to  Revised  Statutes  of  187^ 
to  order  sale  of  land  in  partition  proceedings  when  necessary  for 
best  interests  of  parties,  though  one  or  more  of  parties  by  reason 
of  disability  were  unable  to  consent  thereto. 

Approved  in  Kahler  v.  Carruthers,  18  Tex.  Civ.  225,  45  S.  W.  165, 
in  case  of  lien  on  building  and  one  on  lot,  ordering  sale  of  both; 
Kalteyer  v.  Wipff,  92  Tex.  684,  52  S.  W.  68,  Moor  v.  Moor  (Tex. 
Civ.),  63  S.  W.  351,  both  dispensing  with  division  by  lot  where  equity 
required  it;  Blagge  v.  Shaw  (Tex.  Civ.),  41  S.  W.  757,  Abbott  v. 
Foster  (Tex.  Civ.),  62  S.  W.  122,  both  sustaining  sale  where  inter- 
ests of  parties  required  it. 

Judgment  in  Partition  is  not  Subject  to  collateral  attack. 

See  note,  124  Am.  St.  Rep.  714. 

91  Tex.  168-171,  41  8.  W.  481,  SNEED  v.  FALLS  CO. 

Judgment  of  Commissioner's  Court  Condemning  Land  for  public- 
road  need  not,  nor  need  record  of  proceedings,  show  giving  of 
statutory  notice  by  petitioners,  as  that  jury  of  view  were  properly 
qualified  and  sworn  or  that  plaintiff  was  properly  before  court. 

Approved  in  Sneed  v.  Falls  Co.  (Tex.  Civ.),  42  S.  W.  121,  basing 
decision  on  answers  to  certified  question;  Galveston  etc.  Ry.  y.  Bau- 
dat,  18  Tex.  Civ.  600,  45  S.  W.  941,  holding  oaths  of  jurors  need 
not  appear;  Allen  v.  Parker  Co.,  23  Tex.  Civ.  538,  57  S.  W.  704, 
arguendo,  referring  to  case  as  omitting  questions  of  compliance  with 
statute. 

Reconciled  in  Bowie  County  v.  Powell  (Tex.  Civ.),  66  S.  W.  238, 
holding  order  of  commissioner's  court  approving  condemnation  re- 
port of  jury  of  view  raises  no  presumption  of  service  of  notice. 

91  Tez.  171-177,  41  S.  W.  482,  HABBIS  ▼.  BiASTEBSON. 

Where  Mortgagor  Conveys  to  Grantee  Who  Assumes  Debt  and 
later  conveys  to  mortgagee,  legal  and  equitable  title  unite  in  mort- 
gagee, and  if  he  waives  his  claim  to  mortgage  debt,  all  adverse 
claims  against   mortgaged   premises  are   extinguished. 

Approved  in  Harris  v.  Masterson  (Tex.  Civ.),  42  S.  W.  1151,  de- 
ciding case  on  answers  to  certified  questions. 
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91  Tez.  178-181,  66  Am.  St.  Bep.  869,  41  8.  W.  469,  WESTEBK' 
UNION  TEL.  OO.  v.  LUGE. 

Tdegraph  Company  is  Oliargeable  With  Notice  of  Belationship  ex- 
isting between  parties  named  in  message,  and  of  such  purposes  as 
may  be  reasonably  inferred  from  language  used,  in  connection  with 
subject  matter  of  communication. 

Approved  in  Jones  v.  Roach,  21  Tex.  Civ.  3t)5,  51  S.  W.  552,  hold- 
ing company  bound  with  knowledge  that  an  answer  intended  to 
delay  funeral. 

Judgment  of  Federal  Court  Bemandlng  Cause  to  State  Court  is 
final,  and  action  of  latter  in  assuming  jurisdiction  is  not  error. 

Approved  in  Pioneer  Savings  etc.  Co.  v.  Peck,  20  Tex.  Civ.  126, 
49  S.  W.  168,  holding  party  bound  by  refusal  to  grant  application  for 
removal. 

Sender  of  Telegram  cannot  Recover  for  Loss  of  Consolation  from 
delay  in  its  delivery  where  message  was  insufficient  to  inform  com> 
pany  of  relationship  of  sender  to  addressee. 

Approved  in  Western  Union  Tel.  Co.  v.  Wilson,  97  Tex.  25,  75  8. 
W.  483,  applying  rule  where  addressee  sues  to  recover  for  inability 
to  console  his  sister  at  burial  of  her  child,  due  to  delay  in  deliv- 
ery of  telegram;  Western  Union  Tel.  Co.  v.  Arnold,  96  Tex.  496,  73 
S.  W.  1044,  denying  recovery  by  relatives  of  deceased  for  mental 
suffering  due  to  failure,  through  negligence  of  telegraph  .company 
to  secure  desired  clergyman;  Sabine  Valley  Tel.  Co.  v.  Oliver,  46 
Tex.  Civ.  430,  102  S.  W.  927,  where  failure  to  deliver  message  pre- 
vented plaintiff  from  being  with  his  child  at  its  death,  it  was  error 
to  admit  wife's  testimony  as  to  effect  on  her  of  plaintiff's  failure 
to  be  with  her  at  time;  Western  Union  Tel.  Co.  v.  Reed,  37  Tex.  Civ. 
446,  84  S.  W.  297,  denying  recovery  for  mental  suffering  arising 
from  delay  in  delivery  of  message,  causing  uncertainty  whether 
funeral  of  plaintiff's  sister  would  be  postponed,  it  being  shown  she 
attended  funeral;  Western  Union  Tel.  Co.  v.  Burch,  36  Tex.  Civ. 
239,  81  S.  W.  553,  denying  recovery  for  mental  anguish  and  humilia- 
tion suffered  where  body  of  plaintiff's  mother  shipped  for  interment 
was  left  in  wagon  yard,  due  to  nondelivery  of  message;  Western 
Union  Tel.  Co.  v.  Lovett,  24  Tex.  Civ.  86,  58  S.  W.  204,  mental 
suffering  of  wife  on  account  of  husband's  inability  to  be  with  her 
when  their  child  died,  due  to  nondelivery  of  telegram,  is  too  remote 
to  allow  husband  to  recover  therefor;  Western  Union  Tel.  Co.  v. 
Ayers,  131  Ala.  394,  90  Am.  St.  Rep.  9,  31  So.  79,  applying  rule, 
where  father  sues  for  mental  anguish  due  to  nondelivery  of  mes- 
sage, whereby  his  brother  in  law  was  prevented  from  attending  bed- 
side of  his  child.  See  notes,  117  Am.  St.  Rep.  316;  14  L.  R.  A.  (n.  s.) 
500. 

91  Tex.  182-184,  42  a  W.  544,  MEALT  v.  LIPP. 

Defendant  in  Trespass  to  Try  Title,  Belyjng  upon  Deed  from  plain- 
tiff as  outstanding  title,  must  show  that  deed  was  executed  before 
institution  of  suit. 

Approved  in  Moor  v.  Moor  (Tex.  Civ.),  63  S.  W.  353,  holding 
grantees  of  a  deed  made  after  suit  are  not  necessary  parties;  Cooper  v. 
Mayfield  (Tex.  Civ.),  57  S.  W.  51,  arguendo,  leaving  question  open 
whether  title  by  judgment  after  suit  begun  is  outstanding  title. 
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91  Tex.  184-188,  42  &  W.  544,  HABT  v.  WEST. 

Note  Ezecated  and  Given  to  Payee  Without  Consideration,  for  pur- 
pose of  latter  securing  discounting  for  benefit  of  one  of  makers,  but 
fraudulently  assigned  hj  payee  after  demand  therefor  by  maker,  is 
not  presumed  to  have  been  assigned  for  value,  but  burden  of  prov- 
ing such  fact  is  upon  assignee. 

Approved  in  Mulberger  v.  Morgan  (Tex.  Civ.),  47  Tex.  Civ.  738, 
reaf&rming  rule;  People's  Nat.  Bank  v.  Mulkey  (Tex.  Civ.),  61  S.  W. 
528,  applying  rule  where  note  put  in  circulation  by  comaker. 

Eeconciled  in  Jackson  v.  West,  22  Tex.  Civ.  484,  54  S.  W.  298, 
holding  beneficial  owner  of  note  who  allows  legal  owner  to  sue  is 
estopped. 

Miscellaneous. — Hart  v.  West,  16  Tex.  Civ.  398,  referring  to  former 
appeal. 

91  Tex.  188>194,  42  a  W.  546,  BOABD  OF  SCHOOL  TRUSTEES  ▼. 

SHERMAN. 

Board  of  Tmstees  of  City  of  Sberman  has  Ezdnsive  Power  to  fix 
salary  of  school  superintendent,  and  city  council  cannot  limit  this 
power  by  fixing  maximum  salary  beyond  which  approval  of  city  coun- 
cil is  requisite. 

Reaffirmed  in  Board  of  School  Trustees  v.  Sherman  (Tex.  Civ.),  44 
S.  W.  615. 

91  Tex.  194-204,  40  &  W.  216,  42  a  W.  593,  HOUSTON  ETO.  RT.  CO. 
V.  McFABDEN. 

Mere  Participation  of  Two  Persons  in  Gross  Receipt  of  enterprise 
in  which  they  have  combined  capital,  labor  and  skill  does  not  of  it- 
self make  them  partners. 

See  note,  18  L.  R.  A.  (n.  s.)  1011. 

91  Tex.  206-210,  42  S.  W.  549,  WESTERN  UNION  TEL.  CO.  ▼.  ED- 
MONDSON. 

Whatever  may  Arise  in  Usual  Course  of  Things  from  failure  to  ac- 
complish purpose  indicated  by  terms  of  message  may  be  considered 
within  contemplation  of  sender  and  company  at  time  contract  for 
transaction  is  made  as  being  probable  result  of  breach. 

Approved  in  Western  "Union  Tel.  Co.  v.  Ayers,  41  Tex.  Civ.  631,  93 
S.  W.  200,  denying  recovery  where  plaintiff  sues  to  recover  for  in- 
ability to  attend  funeral  of  his  son,  due  to  delay  in  delivering  mes- 
sage, reading,  "Frank  breathed  his  last  at  1  o'clock";  Western  Union 
Tel.  Co.  V.  Reed,  37  Tex.  Civ.  446,  84  S.  W.  297,  denying  recovery  for 
mental  anguish  from  delay  in  delivering  message  causing  uncertainty 
whether  funeral  of  plaintiff's  sister  would  be  postponed;  Western 
Union  Tel.  Co.  v.  Burch,  36  Tex.  Civ.  239,  81  S.  W.  553,  holding  fail- 
ure to  meet  body  of  plaintiff's  mother  shipped  for  interment,  due  to 
nondelivery  of  message,  whereby  body  was  left  in  wagon  yard,  for 
which  he  brought  suit  for  mental  suffering  and  humiliation,  too  re- 
mote a  consequence;  Gaddis  v.  Western  Union  Tel.  Co.,  33  Tex.  Civ. 
393,  77  S.  W.  39,  denying  recovery  where  delay  of  message  to  hus- 
band announcing  accident  to  wife  caused  no  additional  mental 
anxiety;  Western  Union  Tel.  Co.  v.  McFadden,  32  Tex.  Civ.  585,  75 
S.  W.  353,  denying  recovery  for  mental  anguish  to  mother  due  to 
negligent  delivery  of  message  reading,  "Charles  is  sick,  call  me  np 
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by  phone,**  whereby  she  was  prevented  from  taking  train  and  accom- 
panying her  child  home;  Western  Union  Tel.  Co.  v.  Taylor  (Tex. 
Civ.),  81  S.  W.  69,  applying  rule  where  through  negligence  in  deliv- 
ering telegram  husband  failed  to  meet  wife;  Western  Union  Tel.  Co. 
V.  Potts,  120  Tenn.  45,  127  Am.  St.  Rep.  991,  113  S.  W.  791,  holding 
telegraph  company  may  estimate  damages  that  may  result  from  fail- 
ure to  properly  deliver  message,  either  from  facts  communicated  to 
its  agents  dehors  message,  or  from  message  itself;  Western  Union 
Tel.  Co.  V.  McCaul,  115  Tenn.  103,  90  S.  W.  857,  denying  recovery 
by  father  for  mental  anguish  and  grief  in  being  forced  to  bury  son 
in  strange  place,  due  to  delay  in  delivering  message,  requesting  money 
to  ship  corpse  home;  Akard  v.  Western  Union  Tel.  Co.  (Tex.  Civ.), 
44  S.  W.  538,  denying  recovery  for  mental  anguish  from  erroneous 
belief  in  existence  of  facts;  Ward  v.  Western  Union  Tel.  Co.  (Tex. 
Civ.),  51  S.  W.  261,  allowing  recovery  where  telegraph  company  had 
notice  of  consequences  of  nondelivery;  Jones  v.  Roach,  21  Tex.  Civ. 
305,  51  S.  W.  552,  granting  recovery  for  failure  to  deliver  where  de- 
lay of  funeral  desired;  Western  Union  Tel.  Co.  t.  Wilson  (Tex.  Civ.), 
51  S.  W.  521,  binding  company  with  knowledge  of  desire  to  attend 
funeral,  where  sickness  appeared;  Western  etc.  Tel.  Co.  v.  Odom,  21 
Tex.  Civ.  539,  52  S.  W.  633,  granting  damages  for  mental  suffering 
caused  by  conversion  of  message  into  announcement  of  death;  South- 
western Tel.  etc.  Co.  v.  Gotcher,  93  Tex.  117,  53  S.  W.  688,  denying 
recovery  where  company  had  no  notice  of  interest;  Western  Union 
Tel.  Co.  V.  Burgess  (Tex.  Civ.),  56  S.  W.  239,  holding  dismay  and 
mental  anxiety  caused  by  extreme  delay  elements  of  damages;  West- 
ern etc.  Tel.  Co.  v.  Griffin  (Tex.  Civ.),  57  S.  W.  328,  holding,  under 
special  circumstances,  anxiety  and  mortification  from  delay  give  dam- 
ages; Western  Union  Tel.  Co.  v.  Ragland  (Tex.  Civ.),  61  S.  W.  422, 
holding  sickness  from  exposure  as  result  of  the  negligence  not  ele- 
ment of  damages.     See  note,  66  Am.  St.  Rep.  873. 

Denied  in  Western  Union  Tel.  Co.  v.  Ferguson,  157  Ind.  74,  60  N. 
E.  678,  54  L.  R.  A.  846,  denying  recovery  for  mental  anguish  alone 
resulting  from  nondelivery  of  telegram  reading,  "Grandma  is  dead. 
Will  be  buried  Thursday  at  2  o'clock." 

91  Tex.  216-216,  42  S.  W.  540,  DEMTLLET  v.  TEXAS  &  N.  O.  BT. 
CO. 

Ticket  "Oood  for  One  First-class  Continuous  Passage  on  and  from 
date  stamped  on  back"  entitled  holder  only  to  one  passage  begin- 
ning on  day  of  such  date. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Riney,  41  Tex.  Civ.  402,  92  S.  W. 
56,  conductor  had  right  to  eject  passenger  at  intermediate  station 
where  he  presented  return  portion  of  round-trip  ticket,  which  had 
expired,  and  refused  to  pay  regular  fare. 

91  Tex.  217,  42  S.  W.  543,  TRAVIS  COUNTY  v.  JOUBDAK. 

Qonnty  Treasurer  is  not  Officer  of  State  in  Sense  of  Article  946, 
Revised  Statutes,  so  as  to  enable  supreme  court  to  compel  him  b}' 
mandamus  to  transfer  money  from  county  school  fund  to  treasury 
proper. 

Approved  in  Betts  v.  Johnson,  96  Tex.  362,  73  S.  W.  5,  holding  su- 
preme coui't  has  no  jurisdiction  to  issue  mandamus  to  compel  board 
of  eclectic  medical  examiners  of  state  to  issue  license  to  applicant  to 
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practice  medicine;  Turner  v.  Cotton,  93  Tex.  559,  57  S.  W.  35,  hold- 
ing county  judge  not  officer  of  state.     See  note,  58  L.  B.  A.  868. 

91  Tex.  218-221,  42  S.  W.  853,  McFABLANE  ▼.  HOWELL. 

When  Joint  Appeal  Bond  is  Given  by  Several  Appellants,  under^ 
taking  is  several  as  to  each  principal,  and  sureties  are  liable  accord- 
ingly. 

Approved  in  Wandelohr  v.  Grayson  County  Nat.  Bank,  102  Tex.  26, 
108  S.  W.  1156,  sureties  on  bond  given  to  replevy  property  belong- 
ing to  wife  in  sequestration  proceedings  where  husband  and  wife  are 
principals  are  liable  on  judgment  rendered  against  husband  for  rents; 
McDonald  v.  Cabiness,  100  Tex.  616,  102  S.  W.  722,  holding  where 
plaintiff  alleged  two  parties  to  contract  made  him  promise,  he  may 
recover  against  one  upon  proof  that  he  promised  although  he  fails 
to  prove  promise  of  other. 

91  Tex.  221-226,  42  S.  W.  850,  HELD  ▼.  SIOTH. 

Where  Publication  Oomplained  of  is  of  Doubtful  Libelous  Charsc- 
t.er,  alleged  libel  being  by  way  of  innuendo,  court  may  properly  re- 
fer construction  to  jury. 

Approved  in  King  v.  Sassaman  (Tex.  Civ.),  54  S.  W.  305,  allowing 
recovery  for  damages  resulting  though  none  intended;  Mitchell  v. 
Spradley,  23  Tex.  Civ.  44,  56  S.  W.  135,  where  candidate  for  office 
had  published  letter  advising  people  to  watch  two  supporters  of  his 
opponent,  that  if  they  found  him  in  the  lead,  one  would  ask  other 
to  ''send  for  Dr.  M.,  as  M.  is  biggest  liar  and  can  down  him,"  lan- 
guage is  libelous  per  se.    See  note,  91  Am.  St.  Bep.  288. 

Miscellaneous. — Avery  v.  Texas  Loan  Agency  (Tex.  Civ.),  62  S.  W. 
794,  cited  as  indicating  style  of  indexing. 

91  Tex.  226-231,  42  S.  W.  770,  OOBB  v.  FIRST  NATIONAL  BANK. 

Mere  Failure  to  Disclose  Does  not  Suspend  Limitations  where  fraud- 
ulent concealment,  of  cause  of  action  is  relied  on,  but  rule  is  con- 
trary where  there  is  fraud  in  the  very  transaction  out  of  which  cause 
of  action  arose,  or  where  relation  of  confidence  exists. 

See  note,  21  L.  B.  A.  (n.  s.)  963. 

91  Tex.  231-255,  43  S.  W.  2,  TEBBELL  v.  McOOWN. 

While  Executor  cannot  Delegate  Discretionary  Powers  conferred 
upon  him  by  will,  he  may  delegate  power  to  execute  deeds  in  ac- 
cordance with  terms  satisfactory  to  him. 

Approved  in  Stevenson  v.  Boberts,  25  Tex.  Civ.  580,  64  S.  W.  232, 
holding  mortgage  by  executor  not  delegation  of  discretion;  Bice  v. 
Conwill,  35  Tex.  Civ.  342,  80  S.  W.  394,  holding  administrator  could 
not  bind  estate  for  improvements  made  by  lessee.  See  note,  80  Am. 
St.  Rep.  122,  123. 

Judgments  Recovered  by  Executor,  With  Power  of  Sale,  upon  notes, 
given  to  his  agent  by  purchasers  of  land  of  estate,  are  admissible  in 
evidence  as  tending  to  show  executor's  acquiescence  in  and  apprdval 
of  sales. 

Approved  in  Davis  v.  Davis,  44  Tex.  Civ.  242,  98  S.  W.  199,  where 
delivery  of  deed  from  husband  to  wife  and  passing  of  title  there- 
under is  denied,  statement  by  wife  prior  to  husband's  death  that  hus-  i 
band  had  given  her  all  his  property  is  admissible;  Miller  v.  Anders, 
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21  Tex.  Civ.  75,  51  S.  W.  899,  holding  purchaser  gets  title  where  ad- 
ministrator aecepts  judgment  and  foreclosure. 

Where  Independent  Executor  Empowered  by  wni  to  Sell  Land  of 
estate  for  payment  of  debts  has  made  sale,  it  will  be  presumed  in 
support  of  title  of  purchasers  thereat  that  debts  existed  authorizing 
sale. 

Approved  in  Holmes  v.  Sanders  (Tex.  Civ.),  51  S.  W.  335,  sustain- 
ing sale  of  everything  not  specifically  devised. 

Bill  of  Exceptions  to  Overmllng  Motion  to  Suppress  Deposition 
should  show  matters  relied  on  as  ground  for  motion  to  have  been  true 
in  fact. 

Approved  in  Ward  v.  Cameron,  97  Tex.  472,  80  S.  W.  71,  bill  of 
exception  to  admission  of  deposition  because  based  on  hearsay  and 
proving  sale  of  land  by  parol  evidence  should  show  particular  part 
of  deposition  to  which  objection  is  addressed;  dissenting  opinion  in 
Waggoner  v.  Dodson,  96  Tex.  12,  68  S.  W.  817,  majority  holding  bill 
of  exception  to  action  of  court  allowing  each  of  seven  defendants  six 
peremptory  challenges  should  show  specifically  that  party  excepting 
was  prejudiced. 

Approving  Act  of  Agent  by  Administrator  is  sufficient  exercise  of 
his  discretionary  powers. 

See  note,  93  Am.  St.  Rep.  616. 

91  Tez.  255-258,  42  &  W.  855,  MISS0T7BI  ETC.  BY.  ▼.  WILLIAMS. 

Belation  of  Passenger  and  Carrier  Depends  npon  Existence  of  con- 
tract either  express  or  implied. 

Reaffirmed  in  Farley  v.  Cincinnati  etc.  R.  Co.,  108  Fed.  17. 

In  Order  to  Balse  Implied  Ck)ntract  of  Transportation  which  would 
constitute  one  passenger,  who  does  not  buy  ticket,  he  should  enter 
upon  that  part  of  train  provided  by  railroad  for  passengers. 

Approved  in  Dallas  Rapid  Transit  Co.  v.  Payne,  98  Tex.  216,  82 
S.  W.  651,  where  plaintiff  stood  on  steps  or  running-board  of  street- 
car, there  being  unoccupied  seats,  he  is  not  passenger,  although  he 
intended  to  pay  fare;  Missouri  etc.  Ry.  Co.  v.  Huflf,  98  Tex.  113,  81 
S.  W.  526,  charge  entitling  plaintiff  riding  on  coal-car  by  permission 
of  brakeman,  to  whom  he  paid  fare,  right  to  presume  authority  from 
company  to  brakeman  from  brakeman's  exercising  such  authority 
long  time,  is  erroneous;  Radley  v.  Columbia  Southern  Ry.  Co.,  44  Or. 
339,  75  Pac.  215,  applying  rule  where  plaintiff  rode  on  engine. 

It  is  Seasonable  Regulation  for  Railroad  to  Establish  Places  at 
which  to  receive  its  passengers  and  designate  coaches  to  ride  in. 

Approved  in  Ratteree  v.  Galveston  etc.  Ry.  Co.,  36  Tex.  Civ.  200, 
81  8.  W.  568,  applying  rule  where  railway  designated  certain  doors 
and  steps  by  which  its  passengers  shall  leave  train. 

91  Tez.  259-273,  66  Am.  St.  Bep.  875,  42  S.  W.  963>  BICOCCHI  ▼. 
CASET--SWASEY  CO. 

After  Frandttlent  Grantee  has  Fulfilled  His  Verbal  Agreement  and 
reconveyed  to  grantor,  such  conveyance  is  good  as  against  former's 
creditors  who  fixed  no  lien  upon  premises  before  reconveyance. 

Reaffirmed  in  Lockren  v.  Rustan,  9  N.  D.  46,  47,  81  N.  W.  62. 

One  Wlio  Permits  Title  to  Remain  In  Name  of  Trustee  is  not,  by 
latter's  statements  that  he  owned  it,  estopped  from  claiming  land  as 
against  trustee's  creditors  who  acquired  no  lien. 
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Approved  in  Paris  Grocer  Co.  v.  Burks,  101  Tex.  114,  105  S.  "W.  177, 
where  mother  conveyed  land  to  her  son,  and  he  made  oral  promise  to 
reconvey  unless  he  should  build,  reconveyance  of  son  does  not  affect 
rights  of  his  creditors  attaching  land  without  notice;  Matador  Land 
etc.  Co.  V.  Cooper,  39  Tex.  Civ.  106,  87  S.  W.  238,  failure  of  wife 
to  give  notice  of  her  right  to  land,  legal  title  to  which  is  in  husband, 
to  officers  of  state,  who  accepted  husband  as  surety  on  bond,  will  not 
estop  her  from  claiming  land  against  purchaser  under  execution  sale. 
See  note,  86  Am.  St.  Bep.  29. 

Distinguished  in  Texas  Brewing  Co.  v.  Mallette,  28  Tex.  Civ.  463, 

67  S.  W.  442,  where  merchant  executed  mortgage  on  his  business 
property,  under  agreement  not  to  place  it  of  record,  and  obtained 
credit  from  others  until  he  failed,  mortgage  lien  cannot  be  enforced 
against  trustee  in  bankruptcy. 

91  Tex.  273-277,  42  S.  W.  856,  BLUM  v.  MOOBE. 

Only  Method  of  Controvertiiig  Garnishee's  Answer  is  by  affidavit, 
as  provided  in  article  245,  Revised  Statutes,  and  "supplemental  peti- 
tion," not  sworn  to,  in  which  plaintiff  attacks  validity  of  trust  deed 
under  which  garnishee  claims,  does  not  raise  issue  of  its  validity. 

Approved  in  Goodbar  Shoe  Co.  v.  Sims  (Tex.  Civ.),  43  S.  W.  1066, 
holding  admission  in  abandoned  pleading  may  be  used  against  a 
party. 

91  Tez.  278-281,  42  8.  W.  852,  TEXAS  ETC.  BT.  v.  PHILLIPS. 

Witness  cannot  be  Impeached  by  Oontradictlcm  upon  immaterial 
matter. 

Approved  in  Batcheller  v.  Besancon,  19  Tex.  Civ.  143,  47  S.  W.  299, 
Croft  V.  Smith  (Tex.  Civ.),  51  S.  W.  1090,  Missouri  etc.  By.  v.  Moore, 
24  Tex.  Civ.  491,  59  S.  W.  284,  all  reaffirming  rule;  Prewitt  v.  South- 
western Tel.  etc.  Co.,  46  Tex.  Civ.  125,  101  S.  W.  813,  holding  it  was 
error  to  allow  cross-examination  of  witness  as  to  immaterial  state- 
ments he  made  at  former  trial,  and  then  show  by  transcript  of 
stenographer's  notes  that  such  statements  are  contradictory  of 
present  statements;  Denison  etc.  By.  Co.  v.  Foster,  28  Tex.  Civ.  583, 

68  S.  W.  302,  where  witness  testified  repair  of  culvert  was  made  after 
accident,  this  being  incompetent  to  show  culvert  was  out  of  repair 
at  time  of  injury,  it  was  not  error  to  exclude  evidence  contradicting 
same;  Texas  etc.  By.  Co.  v.  Meeks  (Tex.  Civ.),  74  S.  W.  330,  where 
engineer  testified  he  made  report  of  accident  at  time,  it  was  error  to 
cross-examine  him  as  to  his  negligence  at  other  times,  and  that  on  one 
occasion  he  did  not  report. 

In  Determining  Care  Bequlred  by  Ohlld,  His  Age,  intelligence  and 
ability  to  understand  character  and  consequences  of  his  acts  are  to 
be  considered. 

Approved  in  Texas  etc.  By.  Co.  v.  Crump,  102  Tex.  253,  115  S.  W. 
27,  upholding  charge,  where  child  ten  years  old  was  injured,  that  ordi- 
nary care  means  that  care  which  person  of  his  age  and  condition 
would  have  used  under  similar  circumstances;  Houston  etc.  B.  Co. 
V.  Bulger,  35  Tex.  Civ.  484,  80  S.  W.  561,  upholding  charge  defining 
contributory  negligence  as  to  child  injured  to  be  failure  to  exercise 
for  his  own  safety  such  degree  of  care  as  would  have  been  reason- 
ably expected  of  him. 
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91  Tez.  282-285,  42  S.  W.  969,  KEW  TORE  ETC.  LAND  CO.   v. 
VOTAW. 

^Hiere,  in  Snit  to  Recover  Land,  Defendants  Each  Disclaim  Title 
to  portions  not  claimed  by  them  so  as  to  sever  their  defenses,  on  ap- 
peal from  judgment,  court  may  sever  causes  of  action  and  affirm  or 
reverse  as  to  each. 

Approved  in  Anders  v.  Spalding  (Tex.  Civ.),  44  S.  W.  298,  reaffirm- 
ing rule;  New  York  etc.  Land  Co.  v.  Votaw  (Tex.  Civ.),  52  S.  W. 
126,  holding  proof  of  original  petition  inadmissible  where  judgment 
for  one  defendant  remanded. 

91  Tex.  285-287,  43  S.  W.  14,  BEXAR  CO.  v.  VOGHT. 

Defendant,  in  Trespass  to  Try  Title,  may  Absolve  Himself  from 
payment  of  costs  by  entering  disclaimer  as  to  land  sued  for,  provided 
plaintiff  accepts  disclaimer  and  prosecutes  no  further,  but  plaintiff 
may  recover  costs  by  proving  trespass  or  adverse  claim  of  defendant. 

Approved  in  Lockwood  v.  Ogden  (Tex.  Civ.),  50  S.  W.  1077,  hold- 
ing party  should  be  charged  with  costs  where  no  disclaimer  entered. 

Wbere  Defendant,  in  Trespass  to  Try  Title,  First  Disclaims  as  to 
part  and  subsequently  disclaims  as  to  part  of  his  first  claim,  plaintiff, 
though  failing  to  recover  as  to  part  left  in  controversy,  is  entitled  to 
costs  accrued  before  second  disclaimer. 

Approved  in  Barnes  v.  Lightfoot,  26  Tex.  Civ.  114,  62  S.  W.  564, 
charging  with  costs  up  to  time  of  disclaimer. 

91  Tez.  287-289,  42  S.  W.  971,  TEXAS  ETC.  BY.  ▼.  SINGLE. 

Servant  Assomes  All  Ordinary  Bisks  Incident  to  Business,  but  not 
those  arising  from  master's  neglect. 

Rei^rmed  in  San  Antonio  etc.  By.  v.  Waller,  27  Tex.  Civ.  47,  65 
S.  W.  211. 

Servant  Beasonably  Belying  upon  Master's  Promise  to  Correct  Evil 
rendering  his  work  dangerous  dofes  not  assume  additional  risk  arising 
therefrom  and  may  recover  for  resulting  injury  unless  guilty  of  con- 
tributory negligence. 

Approved  in  Missouri  etc.  Ry.  v.  Nordell,  20  Tex.  Civ.  366,  50  S.  W. 
603,  allowing  recovery,  where  servant  not  negligent;  Gulf  etc.  Ry. 
Co.  V.  Garren  (Tex.  Civ.),  72  S.  W.  1029,  where  engineer  promised 
fireman  to  have  defective  step  of  engine  repaired,  this  was  promise  by 
company  on  which  fireman  could  rely;  Taylor  v.  Nevada  etc.  Ry.  Co., 
26  Nev.  427,  69  Pac.  860,  where  engineer  reported  defect  of  tender 
to  company  and  continued  working  relying  on  their  promise  to  re- 
pair, question  as  to  whether  danger  was  so  imminent  as  to  require 
plaintiff  to  discontinue  work,  notwithstanding  promise,  was  for  jury; 
Virginia  etc.  Wheel  Co.  v.  Harris,  103  Va.  715,  49  S.  E.  994,  applying 
rule  where  servant  continued  working  after  promise  by  master  to 
repair  machinery. 

Servant  has  Bight  to  Assume  That  Master  has  Performed  His  Duty 
toward  him,  but  if  apprised  that  he  has  not,  he  assumes  risk  incident 
to  improper  condition  of  affairs,  unless  he  informs  his  master  thereof 
and  latter  promises  to  correct  evil. 

Approved  in  Southern  Pac.  Co.  v.  Godfrey,  48  Tex.  Civ.  624,  107 
S.  W.  1138,  following  rule;  Missouri  etc.  Ry.  v.  Hannig,  91  Tex.  351, 
43  S.  W.  510,  Missouri  etc.  Ry.  v.  Milam,  20  Tex.  Civ.  696,  50  S.  W. 
422,  San  Antonio  etc.  Ry.  v.  Brooking  (Tex.  Civ.),  51  S.  W  539,  San 
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Antonio  etc.  By.  v.  Williams  (Tex.  Civ.),  52  S.  W.  90,  International 
etc.  R.  R.  Co.  V.  Elkins  (Tex.  Civ.),  54  S.  W.  933,  and  Texas  etc.  Bj. 
V.  McClane,  24  Tex.  Civ.  322,  62  S.  W.  568,  all  allowing  recovery 
where  servant  did  not  know  of  defect;  Peck  v.  Peck,  99  Tex.  15,  87 
S.  W.  249,  charge  directing  verdict  for  defendant,  if  defect  in  ma- 
chinery causing  injury  to  plaintiff  employee  was  obvious  to  latter 
and  he  had  opportunities  to  see  it,  is  erroneous,  in  failing  to  distin- 
guish between  duty  of  master  to  inspect  and  servant  to  do  work  with 
ordinary  care;  Hilje  v.  Hettich,  95  Tex.  325,  67  S.  W.  91,  where  mas- 
ter promised,  on  complaint  of  servant  of  insufficient  lights  in  oil-mill, 
to  remedy  defects,  it  was  question  for  jury  whether  reasonable  time 
for  repairs  had  elapsed,  so  that  further  continuance  in  employment 
was  assumption  of  risk;  Smith  v.  Buffalo  Oil  Co.,  41  Tex.  Civ.  271, 
91  S.  W.  384,  failure  of  master  to  use  proper  care  to  provide  reason- 
ably safe  place  for  servant  to  perform  his  work,  and  furnish  reason- 
ably safe  appliance,  is  not  ordinary  risk  of  his  employment,  unless 
he  knows  of  failure;  El  Paso  etc.  By.  Co.  v.  Vizard,  39  Tex.  Civ.  543, 
88  S.  W.  461,  holding  where  brakeman  was  injured  by  falling  from 
car  due  to  defective  hand-railing,  he  had  right  to  assume  machinery, 
tools  and  appliances  with  which  he  is  to  work  are  reasonably  safe 
and  he  is  not  required  to  inspect;  Gulf  etc.  By.  Co.  v.  Whisenhant, 
36  Tex.  Civ.  137,  81  8.  W.  333,  where  machinist's  helper  of  three 
months'  experience  was  injured  by  defective  brass  punch  slivering 
while  working  with  same,  he  did  not  assume  risk  from  knowledge  that 
punch  was  subjected  to  long  usage  under  hammer  and  liable  to  sliver; 
Gulf  etc.  By.  Co.  v.  Davis,  35  Tex.  Civ.  286,  80  S.  W.  253,  holding 
where  plaintiff  was  injured  in  moving  freight  by  breaking  of  defec- 
tive truck,  he  is  not  required  to  exercise  ordinary  care  to  discover 
defects,  though  patent,  in  appliances  furnished  by  master;  Missouri 
etc.  By.  Co.  v.  Hutchens,  35  Tex.  Civ.  344,  80  S.  W.  416,  truckman 
injured  by  falling  of  car  door  was  not  required  to  use  even  ordinary 
care  to  discover  whether  door  was  properly  fastened  where  there  was 
inspector  hired  for  that  duty;  Missouri  etc.  By.  Co.  v.  Hoskins,  34 
Tex.  Civ.  629,  79  S.  W.  370,  upholding  charge,  where  brakeman  was 
injured  by  hand-rail  on  cupola  of  caboose  giving  way,  that  he  had 
right  to  assume  hand-rail  was  in  reasonably  safe  condition  and  was 
not  required  to  inspect  same;  San  Antonio  etc.  By.  Co.  v.  Klaus,  34 
Tex.  Civ.  494,  79  S.  W.  59,  applying  rule  where  fireman  was  injured 
by  defects  in  fastening  of  apron  of  engine;  Galveston  etc.  By.  Co.  v. 
Brown,  33  Tex.  Civ.  590,  77  S.  W.  833,  holding  brakeman  owes  no 
duty  of  inspection  to  discover  dangerous  proximity  of  right  of  way 
fence  post  to  spur  track  on  point  not  on  road  over  which  he  runs; 
Texas  etc.  By.  Co.  v.  Hartnett,  33  Tex.  Civ.  105,  75  S.  W.  810,  en- 
gineer entering  service  of  railway  has  right  to  rely  upon  assumption 
that  engine  furnished  him  is  reasonably  safe;  Missouri  etc.  By.  Co. 
V.  Blackman,  32  Tex.  Civ.  203,  74  S.  W.  75,  upholding  charge  that  it 
was  duty  of  railroad  to  exercise  ordinary  care  to  furnish  reasonably 
safe  machinery  and  appliances  and  servant  is  not  required  to  use 
ordinary  care  to  discover  defects;  Missouri  etc.  By.  Co.  v.  Goss,  31 
Tex.  Civ.  301,  72  S.  W.  95,  granting  recovery  where  flagman  was 
killed  by  engine  running  backward  in  excess  of  speed  prescribed  and 
with  no  ^switchman  on  board;  Galveston  etc.  By.  Co.  v.  Hitzf elder, 
24  Tex.  Civ.  322,  66  S.  W.  707,  granting  recovery  where  engineer  was 
killed  by  defective  condition  of  track;  St.  Louis  etc.  By.  Co.  v.  Bea 
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(Tex.  Civ.),  84  S.  W.  432,  upholding  charge  requiring  jury  to  find 
whether  plaintiff  knew  defendant's  method  to  have  or  not  to  have 
brakes  set  cr  whether  in  exercise  of  ordinary  care  he  should  have 
known  it,  and  if  he  did  he  assumed  risk  of  particular  method;  City 
of  Houston  V.  Owen  (Tex.  Civ.),  67  S.  W.  789,  denying  recovery, 
where  city  promised  plaintiff  to  repair  defective  bridge  and  evidence 
showed  plaintiff  had  no  intention  of  quitting  work  if  repairs  were  not 
made;  Bookrum  v.  Galveston  etc.  Ry.  (Tex.  Civ.),  57  8.  W.  919,  hold- 
ing error  to  instruct  that  servant  assumes  all  risk;  Hillje  v.  Hettich 
(Tex.  Civ.),  65  8.  W.  493,  granting  recovery  where  servant  relied  on 
master's  promise;  Southern  Pac.  Co.  v.  Winton  (Tex.  Civ.),  66  S.  W. 
482,  allowing  recovery  where  unwarned  brakeman  was  killed  while 
coupling  mismatched  couplers  on  tourist  train;  Gulf  etc.  Ry.  v.  Gray, 
25  Tex.  Civ.  103,  63  S.  W.  930,  dissenting  opinion,  majority  granting 
recovery,  servant  having  no  notice  of  defect.  See  note,  54  L.  R.  A.  79. 
Qualified  in  Gulf  etc.  Ry.  Co.  v.  Garren,  96  Tex.  614,  74  S.  W.  898, 
97  Am.  St.  Rep.  939,  holding  promise  by  engineer  to  his  fireman,  on 
discovering  defective  step  to  engine,  that  he  would  have  it  fixed,  could 
not  be  imputed  to  master,  so  as  to  relieve  fireman  who  was  injured 
thereby  from  assuming  risk. 

91  Tex.  289-294,  42  8.  W.  959,  DUBLIK  OOTTON  OIL  CO.  v.  JAR- 
RABD. 

Where  Child  is  Invited  by  Employee  of  Mill  to  enter  and  is  injured, 
company  is  not  relieved  from  liability,  because  child's  teacher  warned 
her. 

Approved  in  Houston  etc.  Ry.  Co.  v.  Bulger,  35  Tex.  Civ.  483,  80 
S.  W.  560,  upholding  charge  which  made  defendant  liable  for  injuries 
to  child  scalded  by  hot  water  at  defendant's  pumping  station,  if  child 
was  on  premises  with  consent  of  defendant's  servant;  North  Texas 
Const.  Co.  V.  Bostick  (Tex.  Civ.),  80  S.  W.  110,  upholding  charge, 
where  plaintiff,  child,  on  entering  defendant's  gin-house  was  within 
few  feet  of  gin-stand,  which  cut  off  his  arm,  that  it  was  defendant's 
duty  to  exercise  ordinary  care  to  prevent  children  from  entering  gin- 
house;  San  Antonio  etc.  Ry.  v.  Morgan,  92  Tex.  104,  46  S.  W.  30,  hold- 
ing invitation  should  be  alleged  in  complaint. 

Issue  of  Contributory  Negligence  Should  not  be  Submitted  unless 
presented  by  plea  and  supported  by  evidence. 

Approved  in  Perez  v.  San  Antonio  etc.  Ry.  Co.,  28  Tex.  Civ.  259, 
67  S.  W.  140,  applying  rule  where  contributory  negligence  was  not 
pleaded,  but  charge  submitted  issue. 

91  Tax.  294-301,  42  S.  W.  1055,  HABBINOTOK  ▼.  CLAFLIN. 

Assignee  of  Five  Notes  Secured  by  Lien  on  Homestead,  each  ap- 
pearing from  its  face  to  be  with  others  part  of  same  transaction,  is 
chargeable  with  notice  of  defense  to  all  of  notes,  from  fact  that  first 
was  overdue  when  assigned  to  him. 

Approved  in  Ferguson  v.  Wiede  (Tex.  Civ.),  46  S.  W.  393,  394,  re- 
affirming rule;  Clafiin  v.  Harrington,  23  Tex.  Civ.  347,  349,  56  S.  W. 
371,  372,  where  notes  and  mortgage  on  homestead  are  given  to  secure 
creditors  and  notes  are  assigned  before  maturity,  as  security  for  cred- 
itors' indebtedness,  assignees  are  holders  of  notes  for  value  in  due 
course  of  trade;  Lybrand  v.  Fuller,  30  Tex.  Civ.  121,  69  S.  W.  1008, 
where  each  of  series  of  notes  stipulates  that  failure  to  pay  any  note 
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at  maturity  shall  mature  all,  purchaser  of  notes  after  one  matured, 
notes  being  secured  by  vendor's  lien,  is  charged  with  notice  of  home- 
stead rights  as  defense  to  all;  Alexander  v.  Bank  of  Lebanon,  19  Tex. 
Civ.  626,  47  S.  W.  843,  holding  assignee  not  charged  with  notice  when 
fact  of  single  transaction  did  not  appear. 

91  Tex.  301-305,  43  8.  W.  16,  EABLE  v.  HENBIETTA. 

Under  Article  518,  Revised  Statutes,  Deed  of  City  Tax  Collector 
is  not  prima  facie  evidence  that  tax  for  which  property  was  sold 
was  levied  according  to  law.  Such  levy  must  be  proved  by  or- 
dinance making  it. 

Approved  in  Woody  v.  Strong,  45  Tex.  Civ.  258,  100  S.  W.  802,  de- 
fense to  action  of  ejectment  of  tax  deed  based  on  sale  for  state  and 
county  taxes  is  insufScient  in  absence  of  proof  of  levy  of  county 
tax;  Homes  v.  Henrietta  (Tex.  Civ.),  46  S.  W.  872,  arguendo,  in  hold- 
ing civil  appeals  has  power  over  its  judgments  during  entire  term. 

91  Tex.  306-309,  42  S.  W.  1052,  TABBBOUOH  v.  COLLINS. 
If  Plaintiff  Fails  in  His  Suit  in  Justice  Court  and  is  Adjudged 

to  pay  costs,  he  may  appeal  without  bond. 

Approved  in  Houston  etc.  E.  E.  v.  Red  Cross  etc.  Farm,  91  Tex. 
628,  629,  630,  45  S.  W.  375,  376,  Thomas  v.  Hogan  (Tex.  Ciy.),  57 
S.  W.  301,  both  reaflSrming  rule;  Edwards  v.  Morton,  92  Tex.  153, 
46  S.  W.  793,  holding  no  bond  necessary  where  plaintiff  recovered 
only  part  of  claim;  Karnes  County  v.  Nichols  (Tex.  Civ.),  54  S.  W. 
656,  Karnes  Co.  v.  Ray  (Tex.  Civ.),  57  S.  W.  77,  both  holding  no 
notice  of  appeal  bond  necessary  in  appeal  from  commissioner's  court. 

Appeal  Bond  from  Justice  Court  is  Sufficient  if  in  Double  of 
amount  of  judgment  exclusive  of  costs. 

Approved  in  Blanks  v.  Stamps  (Tex.  Civ.),  43  S.  W.  19,  and  Ball 
V.  Chase  (Tex.  Civ.),  49  S.  W.  935,  both  reaffirming  rule;  Dickey 
V.  Cox,  23  Tex.  Civ.  68,  55  S.  W.  360,  denying  mandamus  to  inter- 
vener to  compel  justice  of  peace  to  send  up  transcript  where  judg- 
ment was  rendered  against  defendant  for  amount  of  claim,  but 
against  intervener  only  for  costs,  where  intervener  appealed  but  re- 
fused to  give  appeal  bond;  Yarb rough  v.  Collins  (Tex.  Civ.),  4^ 
S.  W.  1103,  basing  decision  on  answers  to  certified  questions. 

91  Tex.  310-312,  66  Am.  St.  Bep.  892,  42  8.  W.  1054,  41  L.  B.  A.  807, 
GULF  ETC.  BT.  v.  BEALL. 

There  Could  be  No  Becovery  at  Common  Law  by  Parent  for  value 
of  services  of  minor  child  instantaneously  killed  in  dangerous  service 
in  which  defendant  wrongfully  employed  him. 

Reaffirmed  in  Gulf  etc.  By.  v.  Beall  (Tex.  Civ.),  43  8.  W.  606. 

Distinguished  in  Taylor  etc.  Ry.  v.  Warner  (Tex.  Civ.),  60  S. 
W.  444,  holding  under  statute  question  of  negligence  by  one  in  con- 
trol of  child  should  be  submitted. 

In  Action  by  Parent  Under  Statute  for  Instantaneous  Deatb  of 
minor  child  while  engaged  in  dangerous  service,  wherein  defendant 
had  wrongfully  employed  him,  since  statute  imputes  deceased's  con- 
tributory negligence  to  parent,  it  is  error  to  instruct  that  recovery 
was  authorized  regardless  of  such  negligence. 

ApT^roved  in  Sternenberg  v.  Mailhos,  99  Fed.  47,  allowing  recov- 
ery where  no  contributory  negligence  appeared. 
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91  Tex.  318-321,  43  S.  W.  1,  COX  ▼.  FINES. 

In  Order  to  Constitate  "Boundary  Case,"  in  WUch  Jurisdiction 
of  courts  of  ciTil  appeals  is  final,  whole  litigation  must  grow  out  of 
question  of  boundary,  and  such  question  must  be  so  inclusive  that 
without  it  no  case  of  any  sort  would  be  constituted. 

Approved  in  Mansfield  v.  Gilbert,  99  Tex.  18,  86  S.  W.  922,  uphold- 
ing jurisdiction  of  supreme  court  upon  writ  of  error,  where  in  tres- 
pass to  try  title  issue  presented  not  only  contention  over  boundaries, 
but  also  that  patent  under  which  defendant  claimed  is  void;  Steward 
V.  Coleman  Co.,  95  Tex.  446,  67  S.  W.  1016,  upholding  supreme 
court  jurisdiction  in  suit  to  recover  on  purchase  money  note  and 
foreclose  vendor's  lien,  though  defense  is  failure  of  consideration, 
issue  depending  on  whether  land  sold  was  within  boundaries  of 
plaintiff's  grant;  Birdseye  v.  Shaeflfer  (Tex.  Civ.),  57  8.  W.  989, 
holding  suit  to  fix  line  between  grant  and  location  is  boundary  dis- 
pute; Davis  v.  McCabe  (Tex.  Civ.),  46  S.  W.  838,  Wright  v.  Bell,  94 
Tex.  578,  63  8.  W.  623,  where  entire  issue  was  boundary  between 
two  lots. 

91  Tez.  321-324,  43  S.  W.  510,  TEXAS  ETC.  BT.  v.  EBEBHEABT. 

Servant  Assumes  No  More  Than  Ordinary  Bisks  pertaining  to  ser- 
vice. 

Approved  in  International  etc.  R.  Co,  v.  Cochrane  (Tex.  Civ.),  71 
S.  W.  42,  where  brakeman  was  injured  through  derailment  of  caboose 
while  train  was  backed  at  excessive  speed,  charge  that  if,  before 
accident,  plaintiff  knew  train  was  running  at  excessive  speed,  and 
had  power  to  check  it,  and  that  ordinarily  prudent  man  would  have 
done  so,  and  did  not  do  so,  he  could  not  recover,  is  correct;  Inter- 
national etc.  Co.  V.  Gaitanes  (Tex.  Civ.),  70  S.  W.  102,  holding 
section-hand  not  employed  to  throw  rails  off  cars,  but  assisting  therein 
under  direction  of  section-boss,  does  not  assume  risks  incident,  of 
which  he  did  not  know;  Missouri  etc.  Ry.  v.  Chambers,  17  Tex.  Civ. 
492,  43  S.  W.  1093,  holding  brakeman  does  not  assume  risks  incident 
to  negligent  inspection;  Missouri  etc.  Ry.  v.  Milam,  20  Tex.  Civ.  695, 
50  S.  W.  421,  sustaining  charge  where  "assumed  risk"  and  "con- 
tributory negligence"  used  synonymously;  Lawrence  v.  Texas  etc. 
Ry.,  25  Tex.  Civ.  294,  61  S.  W.  343,  holding  servant  need  not  exer- 
cise care  to  discover  incompetency  of  fellow-servant. 

Servant  is  Under  No  Duty  to  Exercise  Care  to  ascertain  if  em- 
ployer has  established  proper  rules,  but  may  assume   he  has  done  so. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Rea  (Tex.  Civ.),  84  S.  W. 
432,  where  car  inspector  was  directed  by  foreman  to  fasten  chains 
between  locomotive  and  baggage-car,  he  had  right  to  assume  rail- 
road was  furnishing  him  reasonably  safe  place  to  work  and  rea- 
sonably safe  appliances,  and  he  is  under  no  obligation  to  look  out  for 
his  negligence;  Jackson  v.  Missouri  etc.  Ry.  Co.,  23  Tex.  Civ.  321,  55 
8.  W.  377,  holding  plaintiff  injured  while  working  under  foreman 
in  sandpit  which  caved  in  was  not  bound  to  use  ordinary  care  to  dis- 
cover increased  danger  resulting  from  acts  of  foreman  of  which  he 
had  no  knowledge. 

Master  is  not  Believed  ftom  Liability  if  Servant  Knew  Bules  or 
custom  of  work  and  injury  was  caused  partly  by  his  disregard  of 
them  and  partly  by  negligence  of  fellow-servant. 
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Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Smith,  39  Tex.  Civ.  96,  87 
S.  W.  373,  granting  recovery  where  engine  wiper,  while  engaged  in 
cleaning  engine,  was  injured  by  sudden  backing  against  engine  hj 
string  of  cars,  no  person  having  been  sent  forward  to  warn  him, 
as  was  custom,  although  he  knew  switch-engine  was  liable  at  any 
time  to  make  coupling  with  cars.  See  notes,  4  L.  B.  A.  (n.  s.)  517; 
54  L.  B.  A.   173. 

Instniction  to  Find  for  Defendant  niK>n  Oertain  Facts  cannot  be 
complained  of  unless  omission  to  present  his  right  to  verdict  upon 
other  facts  is  sought  to  be  supplied  by  requested  instruction. 

Approved  in  Missouri  etc.  By.  Co.  v.  Hoskins,  34  Tex.  Civ.  629, 
79  S.  W.  370,  where  brakeman  was  injured  by  defective  hand-rail 
on  caboose,  if  defendant  desired  issue  raised  as  to  whether  general 
condition  of  car  was  such  as  to  charge  plaintiff  with  particular  de- 
fect, he  should  have  requested  charge  thereon;  Knauff  v.  San  An- 
tonio Traction  Co.  (Tex.  Civ.),  70  S.  W.  1011,  advantage  cannot 
be  taken  on  appeal  of  error  in  omission  to  charge  element  of  dam- 
ages pleaded  where  no  special  charge  supplying  omission  was  re- 
quested; Missouri  etc.  By.  Co.  v.  Ferris,  23  Tex.  Civ.  218,  55  S.  W. 
1120,  where  charge  failed  to  submit  question  of  contributory  neg- 
ligence, predicated  upon  failure  of  plaintiff  to  stop  wagon  before 
going  on  track,  where  pleadings  and  evidence  raise  issue,  it  was  not 
reversible  error  in  absence  of  requested  charge  thereon. 

91  Tex.  325-332,  43  a  W.  259,  EUSTIS  ▼.  OITY  OF  HENBIETTA. 

Court  of  Civil  Appeals,  After  Answer  by  Supreme  Court  to  ques- 
tion certified  to  them  upon  dissent,  must  enter  judgment  in  accord- 
ance with  answer  given. 

Approved  in  dissenting  opinion  in  Nabours  v.  MeCord  (Tex.  Civ.), 
82  S.  W.  154,  160,  161,  where  supreme  court,  in  answer  to  certified 
question  as  to  correction  of  charge,  held  it  was  erroneous,  court  of 
civil  appeals  were  not  justified  in  reversing  and  rendering  judgment 
without  remanding  cause  for  new  trial. 

Sale  of  Land  for  Taxes  or  Costs  Greater  Than  I*aw  allows  is  void. 

Approved  in  May  v.  Jackson  (Tex.  Civ.),  73  S.  W.  989,  holding 
sale  of  land  by  city  for  taxes  and  costs  void,  there  being  no  ordi- 
nance authorizing  sale  for  costs. 

91  Tex.  335-341,  43  S.  W.  263,  MILLEB  v.  GIST. 

After  Transfer  of  Part  of  Land  Certificate  With  Warranty,  issue  of 
patent  to  original  grantee  vests  by  estoppel  legal  title  to  interest 
transferred  in  transferee  or  heirs. 

Eeaffirmed  in  Flash  v.  Herndon  (Tex.  Civ.),  44  S.  W.  609. 

91  Tex.  341-347,  43  S.  W.  789,  HILL  ▼.  CONBAD. 

Trustee  or  Donee  of  Power  may  Execute  Same  by  Liistnunent  which 
does  not  refer  to  power  itself,  but,  to  make  such  execution  valid,  it 
must  appear  that  maker  did  in  fact  act  under  and  by  virtue  of  such 
power. 

Approved  in  Guffey  Petroleum  Works  v.  Hooks,  47  Tex.  Civ.  570, 
106  S.  W.  695,  where  grantor  in  deed  had  no  interest  in  land,  but 
held  power- of  attorney  from  holder  of  title,  deed  would  be  referred 
to  such  power  and  would  convey  title  of  grantor  of  power;  Pool  v. 
Foster  (Tex.  Civ.),  49  S.  W.  924,  holding  deed  recorded  on  day  power 
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was  recorded  is  valid;  Ferguson  v.  Ricketts  (Tex.  Civ.)>  55  S.  W.  976, 
holding  deed  signed  "B.,  by  his  attorney,  J./'  is  sufficient. 

91  Tex.  347-351,  43  &  W.  508,  MI8S0UBI  ETC.  BT.  ▼.  HANNlG. 

In  Suit  for  Damages  for  Personal  Injuries  It  is  Error  to  Admit 
plaintiff's  testimony  that  his  wife  had  no  means  of  support  but  her 
own  labor. 

Approved  in  Gulf  etc.  By.  Co.  v.  Johnson,  99  Tex.  342,  90  S.  W. 
166,  applying  rule  in  action  by  parent  and  minor  son  for  their  re- 
spective damages  from  injury  to  son,  where  evidence  was  admitted 
that  parent  depended  upon  her  work  for  living;  Dallas  etc.  By.  Co. 
V.  Summers,  48  Tex.  Civ.  475,  476,  106  S.  W.  892,  where  married 
woman  brought  action  for  injuries,  it  was  reversible  error  to  admit 
evidence  of  her  destitute  circumstances;  Helton  v.  Lockett  (Tex.  Civ.), 
57  S.  W.  687,  holding  error  to  admit  evidence  of  plaintiff's  age  and 
weakness. 

Distinguished  in  Cameron  Mill  etc.  Co.  v.  Anderson,  98  Tex.  161, 
81  8.  W.  283,  1  L.  B.  A.  (n.  s.)  198,  where  boy  thirteen  was  injured, 
evidence  that  he  was  economical  in  his  habits  and  obedient  to  his 
mother  was  properly  admitted;  Missouri  etc.  By.  Co.  v.  Bose,  19  Tex. 
Civ.  472,  49  8.  W.  134,  to  show  expectancy  of  life  of  brakeman  in- 
jured, he  may  state  whether  mother  is  living  and  her  age. 

Erroneous  Admission  of  Evidence,  to  be  No  Ground  for  Beversal, 
must  appear  to  have  been  harmless. 

Approved  in  Gulf  etc.  By.  Co.  v.  Hays,  40  Tex.  Civ.  174,  89  S.  W. 
35,  where  it  is  shown  brakeman  fell  asleep  and  so  neglected  to  flag 
train,  admitting  evidence  that  night  before  he  was  out  to  late  hour 
with  girls  was  reversible  error  in  absence  of  showing  of  defendant's 
knowledge  of  such  conduct;  Fort  Worth  etc.  By.  Co.  v.  Jones,  38 
Tex.  Civ.  136,  85  8.  W.  40,  applying  rule  where  injury  resulted  in 
admitting  answers  to  leading  questions;  Texas  etc.  By.  Co.  v.  Gog- 
gin,  33  Tex.  Civ.  669,  77  8.  W.  1054,  applying  rule  where  evidence 
was  improperly  excluded;  Fort  Worth  Ironworks  v.  Stokes,  33  Tex. 
Civ.  219,  76  S.  W.  232,  holding  in  action  for  injury,  admitting  evi- 
dence showing  plaintiff  had  wife  and  family  was  harmful  error;  Hal- 
sey  V.  Bell  (Tex.  Civ.),  62  S.  W.  1089,  holding  error  to  admit  evi- 
dence of  personal  feeling  in  case  of  usury. 

Conduct  of  Man  of  Ordinary  Prudence  Is  Standard  by  which  law 
tests  question  of  ordinary  negligence.  Charge  testing  such  question 
by  conduct  of  reasonable  man  is  erroneous. 

Approved  in  Galveston  etc.  By.  v.  Serafina  (Tex.  Civ.),  45  S.  W. 
614,  sustaining  charge  requiring  care  of  reasonable  and  prudent  per- 
son; English  V.  Galveston  etc.  By.,  22  Tex.  Civ.  4,  53  8.  W.  57,  hold- 
ing charge  requiring  care  of  one  skilled  in  the  business  erroneous. 

Charge  That  in  Assessing  Damages  Jury  Should  Consider  plaintiff's 
"personal  injury,  his  pain  and  suffering  and  permanent  injury  sus- 
tained by  him,"  invites  assessment  of  double  damages  and  is  error. 

Approved  in  Houston  etc.  By.  Co.  v.  Adams,  44  Tex.  Civ.  295,  98 
S.  W.  226,  applying  rule  in  action  by  minor  for  injuries;  Interna- 
tional etc.  B.  Co.  V.  Startz,  37  Tex.  Civ.  52,  82  S.  W.  1072,  instruc- 
tion to  award  damages  for  delay  in  transportation  of  cattle,  differ- 
erce  in  market  value  at  time  of  reaching  destination  and  when  they 
should  have  reached  it,  also  difference  in  weight  and  decline  in  market 
value,  is  erroneous;  Galveston  etc.  By.  Co.  v.  Perry,  36  Tex.  Civ.  417, 
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82  8.  W.  345,  charge  allowing  recovery  for  impairment  of  .general 
health  and  physical  injuries,  and  for  physicial  and  mental  suffering 
and  for  expenses  for  medical  treatment,  is  erroneous;  St.  Louis  etc. 
By.  Co.  V.  Highnote  (Tex.  Civ.),  74  S.  W.  920,  charge  that  if  plain- 
tiff ought  to  recover,  to  include  in  damages  loss  in  being  unable  to 
work  or  less  able  to  work,  also  for  medicine  and  doctor  bills,  and  for 
bodily  injuries,  disabilities,  and  distress  of  mind,  authorizes  double 
recovery;  St.  Louis  etc.  By.  v.  Smith  (Tex.  Civ.),  63  S.  W.  1067, 
holding  error  to  direct  compensation  for  injury  and  for  diminished 
capacity. 

Servant  Entering  Employment  Does  not  Aasnme  Bisks  resulting 
from  master's  failure  to  perform  his  duty  in  furnishing  safe  tools  and 
appliances  and  conducting  business  safely,  unless  he  knows  such  fail- 
ure and  its  attendant  risks. 

Approved  in  Galveston  etc.  By.  Co.  v.  Harris,  48  Tex.  Civ.  437,  107 
S.  W.  110,  and  Missouri  etc.  By.  v.  Baker  (Tex.  Civ.),  58  S.  W.  966, 
both  reaffirming  rule;  Peck  v.  Peck,  99  Tex.  15,  87  S.  W.  249,  chargo 
directing  verdict  for  defendant,  if  defect  was  obvious  to  plaintiff, 
and  he  had  opportunities  to  see  it;  Gulf  etc.  By.  Co.  v.  Jackson, 
49  Tex.  Civ.  580,  109  S.  W.  482,  holding  section-hand  did  not  assume 
risk  of  injury  when  directed  by  foreman  to  new  line  of  work,  without 
warning  of  dangerous  character;  Texas  etc.  B.  B.  Co.  v.  Davidson,  49 
Tex.  Civ.  88,  107  S.  W.  951,  upholding  charge  that  in  addition  to  risks 
ordinarily  incident  to  servant's  employment  and  those  known  to  him, 
he  assumes  risks  he  must  necessarily  know  of  in  ordinary  dis- 
charge of  his  duties,  and  not  those  of  which  he  could  know  by  use  of 
ordinary  care;  Southern  Pac.  Co.  v.  Godfrey,  48  Tex.  Civ.  624,  107  S. 
W.  1138,  where  brakeman  was  pushed  from  fl&t  car  by  sliding  of 
lumber  which  was  improperly  loaded,  he  had  right  to  rely  on  assump- 
tion that  railroad  would  do  its  duty  in  furnishing  safe  appliances; 
Consolidated  Kansas  City  Smelting  Co.  v.  Taylor,  48  Tex.  Civ.  613,  107 
S.  W.  893,  applying  rule  where  plaintiff  was  injured  by  incompetency 
of  fellow-servant;  Industrial  Lumber  Co.  v.  Bivens,  47  Tex.  Civ.  404, 
105  S.  W.  836,  holding  fact  that  plaintiff's  foreman  was  not  aware  of 
defect  which  caused  injury  is  insufficient  to  relieve  defendant  from 
liability;  St.  Louis  etc.  By.  Co.  v.  Schuler,  46  Tex.  Civ.  361,  102  S.  W. 
785,  applying  rule  where  plaintiff  was  injured  by  defendant  furnish- 
ing him  with  defective  pinch-bar;  Galveston  etc.  By.  Co.  v.  Story,  44 
Tex.  Civ.  451,  99  S.  W.  136,  in  action  for  injuries  to  switchman  by 
violent  coupling  of  cars,  instruction  that  though  defendant  had  been 
negligent,  if  such  negligence  was  customary  in  company's  yards,  so 
that  it  might  have  been  reasonably  expected,  plaintiff  assumed  risk, 
was  properly  refused;  Smith  v.  Buffalo  Oil  Co.,  41  Tex.  Civ.  271,  91 
S.  W.  384,  where  plaintiff,  while  rearranging  pipe  attached  to  exhaust- 
pipe  of  steam  engine,  was  scalded  by  engine  being  moved,  and  he 
had  no  knowledge  it  would  be  moved,  he  did  not  assume  risk  of 
employment;  Price  v.  Consumers'  Cotton  Oil  Co.,  41  Tex.  Civ.  50,  90 
S.  W.  719,  applying  rule  where  plaintiff  injured  while  assisting  in 
pushing  loaded  car  down  grade,  insufficient  help,  being  furnished;  El 
Paso  etc.  By.  Co.  v.  Vizard,  39  Tex.  Civ.  542,  88  S.  W.  461,  where 
brakeman  was  injured  by  hand-rail  giving  way,  refusal  of  charge  that 
it  was  plaintiff's  duty  to  assist  conductor  in  inspecting  car,  and  th&t 
if  by  exercise  of  ordinary  care  plaintiff  could  have  learned  unsafe 
condition  of  hand-rail,  and  if  failure  to  inspect  caused  injury,  to  find 


785  NOTES  ON  TEXAS  BEPOBTS.      91  Tex.  347-351 

for  defendant,  not  error;  Hynson  v.  St.  Louis  etc.  By.  Co.,  39  Tex.  Civ. 
50,  86  S.  W.  928,  applying  rule  where  switchman  worked  for  seven 
months  in  yard  where  all  guard-rails  were  unblocked;  Klutts  v.  Gib- 
son Bros.,  37  Tex.  Civ.  218,  83  8.  W.  405,  sustaining  demurrer  whero 
plaintLff  was  injured  while  employed  in  laundry  by  being  drawn  be- 
tween rollers  of  cnff-ironer,  petition  failing  to  allege  danger  was  not 
open  and  obvioua;  Gulf  etc.  By.  v.  Whisenhunt,  36  Tex.  Civ.  137,  81 
8.  W.  333,  whore  plaintiff  injured  by  slivering  of  punch  he  was  using, 
he  did  not  assume  risks,  because  he  should  have  known  punch,  was 
liable  to  sliver  under  blows  from  hammer  or  that  punch  had  been 
subjected  to  long  usage  rendering  it  particularly  liable  to  sliver;  Mis- 
souri etc.  By.  Co.  v.  Hutchens,  35  Tex.  Civ.  344,  80  S.  W.  416,  truck- 
man injured  by  falling  of  car  door  was  not  required  to  use  even 
ordinary  care  to  discover  whether  door  was  properly  fastened  whero 
there  was  inspector  hired  for  this  duty;  Gulf  etc.  By.  Co.  v.  Davis, 
35  Tex.  Civ.  286,  80  8.  W.  253,  applying  rule  where  plaintiff  was 
injured  by  defective  truck  furnished  him  to  work  with;  Missouri  etc. 
By.  Co.  V.  Hoskins,  34  Tex.  Civ.  629,  79  8.  W.  370,  where  brakeman 
was  injured  by  hand-rail  of  caboose  giving  way,  it  was  not  error  to 
charge  that  he  had  right  to  assume  hand-rail  was  in  reasonably  safe 
condition  and  was  not  required  to  inspect  same;  San  Antonio  etc.  By. 
Co.  ▼.  Klaus,  34  Tex.  Civ.  494,  79  8.  W.  59,  holding  charge  repeating 
legal  principles  on  assumed  risks  is  not  on  weight;  Horton  v.  Ft. 
Worth  Packing  etc.  Co.,  33  Tex.  Civ.  152,  76  8.  W.  213,  upholding 
charge  that  if  jury  believe  plaintiff  knew  condition  of  elevator  or  had 
he  exercised  ordinary  care  he  would  have  known  same,  to  find  for 
defendant;  Texas  etc.  By.  Co.  v.  Hartnett,  33  Tex.  Civ.  105,  75  8.  W. 
810,  applying  rule  where  engineer  was  injured  by  defective  engine; 
Texas  Portland  Cement  Co.  v.  Poe,  32  Tex.  Civ.  470,  74  8.  W.  563, 
charge  that  plaintiff  assumed  only  risk  of  secret  latent  defects  in 
appliances  furnished  him,  which  defendant  could  not  have  discovered 
by  use  of  ordinary  diligence,  was  erroneous;  Missouri  etc.  By.  Co.  v. 
Blackman,  32  Tex.  Civ.  203,  74  8.  W.  75,  where  foreman  injured  by 
derailment  of  defective  hand-«ar,  evidence  showing  car  was  defective 
at  time  it  was  furnished  and  so  continued  until  accident,  charge 
submitting  condition  of  car  when  furnished,  not  erroneous;  Missouri 
etc.  By.  Co.  v.  Goss,  31  Tex.  Civ.  301,  72  8.  W.  95,  where  flagman  was 
run  over  by  switch-engine  running  backward  at  speed  in  excess  of 
that  prescribed  by  ordinances  and  with  no  switchman  on  engine- 
tender,  he  did  not  assume  risk;  Galves^ton  etc.  By.  Co.  v.  Brown,  33 
Tex.  Civ.  590,  77  8.  W.  833,  defendant  in  action  for  injury  is  not 
entitled  to  charge  on  defense  of  assumed  risk  where  it  does  not 
plead  it;  Galveston  etc.  By.  Co.  v.  Courtney,  30  Tex.  Civ.  547, 
71  8.  W.  308,  where  brakeman  was  injured  by  engineer  moving  train 
while  uncoupling  cars,  by  withdrawing  pins  with  his  hands,  and 
evidence  showed  there  was  no  danger  if  engineer  had  not  moved 
train  without  signal,  no  risk  was  assumed;  Ft.  Worth  etc.  By.  Co. 
V.  Bamp,  30  Tex.  Civ.  486,  70  S.  W.  570,  denying  recovery  where 
employee,  furnished  with  a  chisel  to  be  used  in  cutting  steel  rails, 
knowing  it  was  defective,  and  danger  of  using  it,  was  injured  by 
particle  flying  from  chisel  in  his  eye;  Gulf  etc.  By.  Co.  v.  Moore,  28 
Tex.  Civ.  607,  68  8.  W.  651,  holding  where  engineer  was  injured  by 
unknown  defect  in  track,  he  was  not  bound  to  keep  lookout  to  ascer- 
tain if  defendant  furnished  him  reasonably  safe  track;  Southern  Pac. 
4  Tex.  Notes— 50 
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Co.  V.  Winton,  27  Tex.  Civ.  613,  66  S.  W.  482,  where  brakeman,  not 
shown  to  be  familiar  with  various  car  couplings,  was  ordered  to  couple 
tourist  cars,  he  had  right  to  presume  coupling  appliances  were  reason- 
ably safe  and  that  he  would  be  warned  if  unusually  hazardous;  Jack- 
son V.  Missouri  etc.  Ry.  Co.,  23  Tex.  Civ.  321,  55  S.  W.  377,  where 
plaintiff  injured  while  working  in  sandpit  by  foreman  loosening  dirt 
which  fell  on  him,  he  was  not  bound  to  use  ordinary  care  to  discover 
increased  danger  resulting  from  acts  of  foreman,  of  which  he  had  no 
knoy^ledge;  St.  Louis  etc.  By.  Co.  v.  Rea  (Tex.  Civ.),  84  S.  W.  432, 
submitting  to  jury  question  whether  plaintiff  had  knowledge  of  de- 
fendant's method  of  using  or  not  using  brake  set  or  in  exercise  of 
ordinary  care  would  have  known  it;  Gulf  etc.  Ry.  v.  Smith  (Tex.  Civ.), 
83  S.  W.  720,  holding  where  carpenter  was  injured  by  slipping  of 
chisel-bar  which  he  was  directed  to  use  by  foreman  and  which  was 
not  safe  implement  when  used  as  lever,  liability  of  chisel-bar  to  slip 
when  put  to  such  use  was  risk  plaintiff  should  have  apprehended; 
Bonn  V.  Galveston  etc.  Ry.  Co.  (Tex.  Civ.),  82  8.  W.  814,  where  in- 
experienced trackman  injured  while  carrying  rails,  resulting  from 
negligence  in  failing  to  provide  sufficient  number  of  men  to  assist  him, 
he  did  not  assume  risk;  Missouri  etc.  Ry.  Co.  v.  Smith  (Tex.  Civ.),  82 
S.  W.  788,  applying  rule  where  employee  was  injured  by  defective 
coal  bucket  furnished  him;  Houston  Elec.  Co.  v.  Robinson  (Tex.  Civ.), 
76  S.  W.  210,  applying  rule  where  conductor  was  injured  by  being 
knocked  off  car  b^  pole  supporting  trolley  wire,  placed  in  dangerous 
proximity  to  track;  Galveston  etc.  Ry.  Co.  v.  Keen  (Tex.  Civ.),  73 
S.  W.  1075,  upholding  charge,  where  cook  for  bridge  gang  was  in- 
jured while  being  transported,  that  one  who  enters  employment  of 
railroad  does  not  assume  risk  of  its  negligence  unless  he  knew  of  it, 
or  in  discharge  of  his  duties  would  have  known  of  it;  El  Paso  etc.  Ry. 
Co.  V.  McComas  (Tex.  Civ.),  72  S.  W.  632,  holding  where  plaintiff 
was  injured  by  being  struck  by  lumber  falling  off  flat-car  improperly 
loaded,  he  had  right  to  assume  car  was  properly  loaded;  International 
etc.  Co.  V.  Gaitanes  (Tex.  Civ.),  70  S.  W.  102,  applying  rule  where 
*  section-hand  not  employed  to  throw  rails  off  cars,  but  assisted  therein 
at  direction  of  section -boss  and  was  injured;  Missouri  etc.  Ry.  v. 
Milam,  20  Tex.  Civ.  696,  50  S.  W.  422,  holding  no  risk  assumed  where 
defect  discovered  at  time  of  injury;  Gulf  etc.  Ry.  v.  Warner,  22  Tex. 
Civ.  173,  54  8.  W.  1067,  sustaining  refusal  to  require  more  than  reas- 
onable care  of  servant;  Gulf  etc.  Ry.  v.  Warner,  22  Tex.  Civ.  172, 
54  S.  W.  1067,  Missouri  etc.  Ry.  v.  Cox  (Tex.  Civ.),  55  S.  W.  356,  both 
sustaining  refusal  to  require  servant  to  use  care  in  discovering  de- 
fects; Bookrum  v.  Galveston  etc.  Ry.  (Tex.  Civ.),  57  S.  W.  919,  920, 
holding  error  to  require  that  servant  shall  have  used  ordinary  care 
to  discover  defects;  Galveston  etc.  Ry.  v.  Smith,  24  Tex.  Civ.  130, 
57  S.  W.  .1001,  holding  fact  that  servant  waa  experienced  did  not 
remove  master's  duty;  St.  Louis  etc.  Ry.  v.  Mayfield,  25  Tex.  Civ.  209, 
60  S.  W.  897,  refusing  to  charge  servant  with  risks  from  defective 
bridge;  International  etc.  R.  R.  Co.  v.  Elkins  (Tex.  Civ.),  54  S.  W.  933, 
Lawrence  v.  Texas  etc.  Ry.,  25  Tex.  Civ.  294,  61  S.  W.  343,  both  al- 
lowing recovery  though  servant  has  equal  chance  to  know  of  fellow- 
servant's  incompetency;  San  Antonio  etc.  Ry.  v.  Engelhorn,  24  Tex. 
Civ.  326,  62  S.  W.  562,  holding  servant  does  not  assume  risk  from 
having  cattle-guard  too  near  track;  Galveston  etc.  Ry.  v.  Davis,  27 
Tex.  Civ.  282,  65  S.  W.  218,  requiring  closest  inspection  by  master  to 
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discover  defect  in  an  appliance;  Smith  v.  Gulf  etc.  Ry.  (Tex.  Civ.), 
65  S.  W.  85,  holding  servant  did  not  assume  risks  from  defective  tools; 
San  Antonio  etc.  Ry.  v.  Lindsley,  27  Tex.  Civ.  320,  321,  65  S.  W.  670, 
671,  holding  that  supplying  tools  to  engineer  does  not  shift  duty  of 
Inspection;  San  Antonio  etc.  Ry.  v.  Williams  (Tex.  Civ.),  52  S.  W.  90, 
Texas  etc.  Ry.  r.  McClane,  24  Tex.  Civ.  322,  62  S.  W.  566,  and  San 
Antonio  etc.  Ry.  v.  Waller,  27  Tex.  Civ.  47,  65  S.  W.  211,  all  holding 
servant  did  not  assume  risks  from  defective  track;  Gulf  etc.  Ry.  v. 
Gray,  25  Tex.  Civ.  103,  63  S.  W.  930,  dissenting  opinion,  majority 
sustaining  submission  to  jury  of  contributory  oegligenoe  where  danger 
obvious. 

Miscellaneous. — Cited  in  Galveston  etc.  Ry.  Co.  v.  Cochran,  49  Tex. 
Civ.  599,  109  S.  W.  265,  holding  requested  charges  submitting  facts  not 
sustained  by  evidence  properly  refused;  Texarkana  etc.  Ry.  Co.  v. 
Toliver,  37  Tex.  Civ.  442,  84  S.  W.  377,  holding  verdict  for  nineteen 
thousand  five  hundred  dollars  for  injuries  preventing  plaintiff,  twenty* 
six  years  old,  from  continuing  in  occupation  of  switchman  and  greatly 
incapacitating  him  from  earning  money,  not  excessive,  where  he  was 
earning  from  twenty  dollars  to  one  hundred  and  forty  dollars  a  month. 

91  Tex.  852-356,  43  8.  W.  267,  HAY  V.  FINLEY. 

General  Denial  in  Mandamus  goes  for  naught,  and,  under  it,  facts 
stated  in  petition  are  to  be  taken  as  true. 

Approved  in  Singleton  v.  Austin,  27  Tex.  Civ.  94,  65  S.  W.  689, 
awarding  writ  where  general  denial  entered;  City  of  Austin  v.  Cahill, 
99  Tex.  190,  88  S.  W.  548,  where  holder  of  unrefunded  bonds  sued  by 
mandamus  to  compel  payment  of  past  du«  interest  out  of  fund  of 
collected  and  uncollected  taxes,  refunding  bondholders  are  not  neces- 
sary parties;  City  of  San  Antonio  v.  Routledge,  46  Tex.  Civ.  223,  102 
8.  W.  772,  applying  rule  in  mandamus  proceedings,  admitting  in  evi- 
dence all  pleadings  of  plaintiff. 

Miscellaneous. — See  note,  58  L.  R.  A.  854. 

91  Tex.  356-361,  43  S.  W.  876,  WHEELEB  V.  TYLEB  SOUTH- 
EASTERN BY. 

In  Suit  for  Personal  Injuries,  Testimony  of  Physician  who  had  ex- 
amined plaintiff  that  latter  "complains  all  time  with  roaring  or  dull, 
aching  pain  in  back  of  his  head,"  is  not  hearsay. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Hibbitts,  49  Tex.  Civ.  425, 
109  S.  W.  230,  in  action  for  injury  to  husband,  evidence  by  wife 
as  to  his  physical  condition  after  injury  where  he  complained  he 
was  injured,  and  what  was  effect  of  injury,  is  admissible;  Runnells 
V.  Pecos  etc.  Ry.  Co.,  49  Tex.  Civ.  152,  107  S.  W.  648,  objection  to 
question  whether  plaintiff,  during  time  mentioned,  complained  about 
his  physical  condition,  then  to  state  what  he  complained  of,  and  what 
he  said  his  feelings  were,  is  properly  sustained;  Galveston  etc.  Ry. 
Co.  V.  Cherry,  44  Tex.  Civ.  352,  98  S.  W.  901,  physician's  opinion 
that  injuries  were  produced  by  traumatism  is  not  objectionable  as 
invading  province  of  jury;  Wells,  Fargo  &  Co.  Express  v.  Boyle,  39 
Tex.  Civ.  368,  87  S.  W.  166,  evidence  that  plaintiff,  while  working 
with  thresher,  was  complaining  all  the  time  and  had  to  quit  work, 
is  self-serving;  Texas  etc.  R.  Co.  v.  Powell,  38  Tex.  Civ.  161,  86  S.  W. 
22,  applying  rule  where  witness  testified  plaintiff,  while  at  his  house, 
seemed  to  be  suffering  and  complained  of  his  side;  St.  Louis  etc.  Ey, 
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Co.  V.  Bnrke,  36  Tex.  Civ.  225,  81  S.  W.  775,  applying  rule  where 
witness  testified  that  twelve  hours  after  collision  deceased  seemed  to 
be  suffering  very  much  and  complained  of  pains  in  his  back  and  neck; 
International  etc.  R.  Co.  v.  Cain,  35  Tex.  Civ.  540,  80  8.  W.  572,  ad- 
mitting evidence  of  complaints  of  plaintiff  of  suffering  in  his  back; 
Arrington  v.  Texas  etc.  Ry.  Co.  (Tex.  Civ.),  70  S.  W.  551,  holding 
voluntary  expressions  of  present  pain  admissible;  St.  Louis  etc.  Ry. 
V.  Freedman,  18  Tex.  Civ.  560,  46  S.  W.  105,  Missouri  etc.  Ry.  v. 
Rose,  19  Tex.  Civ.  474,  49  S.  W.  136,  both  sustaining  admission  of 
statements  as  basis  of  physician's  opinion;  St.  Louis  etc.  Ry.  v.  Mar- 
tin, 26  Tex.  Civ.  233,  234,  63  S.  W.  lt)90,  1091,  holding  evidence  of 
complaint  at  time  of  injury  admissible;  Jackson  v.  Missouri  etc.  Ry. 
Co.,  23  Tex.  Civ.  322,  55  S.  W.  377,  admitting  evidence  that  witness 
hoard  exclamations  of  pain  from  plaintiff  though  uttered  after  suit 
filed;  Texas  etc.  Ry.  v.  Lee,  21  Tex.  Civ.  175,  51  S.  W.  352,  arguendo. 
See  note,  21  L.  R.  A.  (n.  s.)  827. 

Plaintiff  Entitled  to  Becover  for  Personal  Injury  has  right  to  have 
reasonable  physician's  fee  assessed  in  his  favor,  but  his  agreement 
to  pay  physician  certain  sum  should  not  go  to  jury  without  proof 
that  such  sum  is  reasonable. 

Approved  in  Neville  v.  Mitchell,  28  Tex.  Civ.  90,  66  S.  W.  580, 
following  rule;  International  etc.  R.  Co.  v.  Boykin,  32  Tex.  Civ.  76, 
74  S.  W.  95,  holding  expenses  for  medical  treatment  need  not  be  al- 
leged to  have  been  reasonable,  but  there  must  be  proof  thereof;  Mis- 
souri etc.  Ry.  Co.  v.  Reasor,  28  Tex.  Civ.  306,  68  S.  W.  334,  applying 
rule  where  petition  in  action  for  injuries  claims  only  sums  expended 
for  medicines  and  treatments;  Missouri  etc.  Ry.  Co.  v.  Harrison  (Tex. 
Civ.),  77  8.  W.  1039,  charge  authorizing  recovery  for  all  necessary 
and  reasonable  sums  expended  for  doctor  bills  and  medicine  is  erro- 
neous where  there  is  no  evidence  supporting  same;  Houston  etc.  By. 
V.  Rowell,  92  Tex.  150,  46  S.  W,  631,  holding  admission  of  charge  for 
expenses  incurred  erroneous,  where  not  proved  reasonable;  Houston 
etc.  R.  R.  V.  Bird  (Tex.  Civ.),  48  S.  W.  756,  sustaining  admission  of 
bill  for  medical  attendance  where  proved  reasonable;  Houston  etc. 
B.  S.  V.  Pereira  (Tex.  Civ.),  45  S.  V-  769,  Missouri  etc.  Ry.  v.  Nail, 
24  Tex.  Civ.  117,  58  S.  W.  166,  and  International  etc.  Ry.  v.  Samp- 
son (Tex.  Civ.),  64  S.  W.  693,  all  holding  doctor's  bill  not  admissible 
unless  proved  reasonable;  Houston  v.  Patterson,  27  Tex.  Civ.  254,  63 
S.  W.  205,  holding  item  of  medicine  bill  not  admissible  without  proof 
of  reasonableness.    See  note,  19  L.  R.  A.  (n.  s.)  922. 

Objection  to  Admission  of  Physician's  Testimony  that  plaintiff  com- 
plained of  pain  in  head  on  ground  of  hearsay  does  not  raise  question 
whether  such  declaration  is  admissible  when  made  to  one  conducting 
examination  for  purpose  of  testifying  to  plaintiff's  injuries. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Johnson,  95  Tex.  412,  67  S- 
W.  771,  holding  general  objection  in  advance  of  testimony  to  any- 
thing said  or  done  by  plaintiff  at  time  of  his  examination  by  physi- 
cian is  not  sufficient  to  raise  question  of  error  in  admitting  declaration 
of  pain  with  other  exclamations;  El  Paso  etc.  R.  R.  Co.  v.  Polk,  49 
Tex.  Civ.  272,  108  S.  W.  762,  point  that  statements  of  pain  in  back 
by  person  injured  to  his  physician  while  in  his  office  for  treatment 
were  made  during  examination  arranged  for  purpose  of  making 
declaration  was  not  raised  by  objection  that  they  are  too  remote, 
self-serving,  irrelevant. 
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Only  Sneh  ObjectioiiB  as  axe  Presented  in  Trial  Court  and  stated 
in  bill  of  exceptions  will  be  considered  on  appeal. 

Approved  in  Houston  etc.  By.  Co.  y.  White,  23  Tex.  Civ.  284,  56 
S.  W.  206,  applying  rule  where  record  did  not  sustain  assignment  of 
error;  Everett  v.  Kemp  (Tex.  Civ.),  80  S.  W.  535,  applying  rule  where 
bill  of  exception  did  not  show  particular  ground  of  objection. 

91  Tez.  361-383,  43  8.  W.  880,  MXTOHELL  OOUNTT  v.  OITT  NAT. 


Under  Article  11,  Section  7  of  Oonstitation  It  is  Only  Bequired  for 
valid  ereation  of  city  or  county  debt  that  provision  shall  be  made  at 
time,  or  shall  have  been  previously  made,  by  which  rate  of  tax  to 
be  levied  is  so  definitely  fixed  that  it  becomes  merely  ministerial  act 
to  determine  rate  to  be  levied. 

Approved  in  Pettibone  v.  West  Chicago  Park  Commrs.,  215  HI.  319, 
74  N.  E.  393,  holding  act  of  May  10,  1901,  is  not  in  conflict  with 
section  12,  article  9  of  constitution,  so  far  as  it  fails  to  require 
actual  levy  of  tax  once  for  all  for  whole  period  during  which  debt  is 
to  run,  and  so  far  as  it  provides  for  annual  levy  of  such  tax;  Harde- 
man Co.  V.  Foard  Co.,  19  Tex.  Civ.  216,  47  S.  W.  33,  holding  bonds 
issued  valid  since  provision  made  under  constitution. 

Distinguished  in  Peck  v.  Hempstead,  27  Tex.  Civ.  85,  65  S.  W.  655, 
holding  bonds  issued  after  tax  limit  reached  void. 

Legislative  Provision  Bequired  by  Gonstitutlon  to  authorize  coun- 
ties to  issue  bonds  is  such  fixed  and  definite  arrangement  for  levying 
and  collecting  necessary  taxes  as  would  become  legal  right  in  favor 
of  bondholders  or  creditors. 

Approved  in  Moller  v.  Galveston,  23  Tex.  Civ.  702,  57  S.  W.  1120. 
holding  delay  in  issuing  bonds  after  provision  for  payment  does  not 
invalidate  them. 

County  Gommisslonex's  Oonrt  Having  Authorized  Issuance  and  sale 
of  courthouse  and  bridge  bonds  without  providing  for  levy  of  neces- 
sary taxes,  district  court  has  authority  by  mandamus  to  compel  annual 
levy  and  collection  of  such  taxes  and  providing  of  sinking  fund,  and 
such  bonds  are  valid. 

Approved  in  Presidio  County  v.  City  Nat.  Bank,  20  Tex.  Civ.  512, 
44  8.  W.  1069,  Watson  v.  De  Witt  Co.,  19  Tex.  Civ.  165,  46  S.  W. 
1069,  both  holding  bond  issue  valid,  though  no  provision  for  payment; 
Wright  V.  San  Antonio  (Tex.  Civ.),  50  S.  W.  407,  408,  enforcing  issue 
of  bonds  for  city's  debt. 

Explained  in  Wade  v.  Travis  County,  174  IT.  S.  505,  507,  508,  510, 
19  Sup.  Ct.  Bep.  717,  718,  719,  43  L.  1063,  following  rule. 

Distinguished  in  Kyes  v.  St.  Croix  County,  108  Wis.  144,  83  N.  W. 
639,  holding  issue  of  county  bonds  for  insane  asylum  illegal  because 
of  no  irrepealable  tax  to  pay  them. 

Where  County  Bonds  are  Issued  Under  Order  Showing  on  Its  Face 
evasion  of  law  and  purpose  to  use  proceeds  unlawfully,  purchasers, 
being  chargeable  with  notice  of  such  order,  cannot  enforce  them. 

Approved  in  Noel  etc.  Stock  Co.  v.  Mitchell  Co.,  21  Tex.  Civ.  643, 
54  S.  W.  287,  holding  bonds  issued  for  unauthorized  purpose  void. 

Distinguished  on  facts  in  Winston  v.  Ft.  Worth  (Tex.  Civ.),  47 
8.  W.  746,  sustaining  bonds  where  no  notice  appeared. 

Innocent  Purchasers  of  Municipal  Bonds  are  Charged  with  notice 
ef  what  appears  on  face  of  order  authorizing  their  issuance,  but  not 
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of  separate  order  directing  appropriation  of  their  proceeds,  to  purpose 
for  which  such  bonds  could  not  be  issued. 

Approved  in  City  of  Tyler  v.  Tyler  etc.  Assn.,  99  Tex.  9,  86  S.  W. 
751,  where  city  waterworks  bonds  were  invalid,  refunding  bonds  sold 
to  take  them  up  were  valid  in  hand  of  innocent  purchasers,  city 
being  estopped  by  ordinance  authorizing  issuance  and  by  face  of  bond 
reciting  they  are  issued  to  refund  valid  indebtedness;  San  Augustino 
County  v.  Madden,  39  Tex.  Civ.  264,  87  S.  W.  1058,  applying  rule 
protecting  innocent  purchaser  of  school  land  from  grantee  of  county, 
which  latter  conveyance  was  made  upon  illegal  consideration. 

Miscellaneous. — ^Berlin  Iron  etc.  Co.  v.  San  Antonio,  92  Tex.  389, 
49  S.  W.  212,  cited  in  stating  certified  question. 

91  Tez.   385-^91,   43   a   W.   872,    BOWEN    V.   IJINSIKG  WAGON 
WOSES. 

Article  2648,  Bevlsed  Statutes,  Constarued  With  Articles  2549  and 
3327,  Revised  Statutes,  does  not  avoid  as  to  creditors  and  bona  fide 
purchasers  reservation  by  vendor,  until  payment  of  purchase  price,  of 
title  to  goods  exposed  to  sale  by  vendee. 

Reaffirmed  in  Mansur  etc.  Co.  v.  Beeman  etc.  Co.  (Tex.  Civ.),  45 
S.  W.  731. 

Articles  3327  and  3328,  Beylsed  Statutes,  Give  to  Transaction  by 
which  vendor  retains  title  to  goods  sold  until  payment  of  price  char- 
acter of  chattel  mortgage  subject  to  registration,  but,  though  unreg- 
istered, it  is  prior  to  rights  of  creditors  of  vendee  claiming  under 
acceptance  of  trust  deed  of  vendee  conveying  mortgaged  property 
for  their  benefit. 

Approved  in  Hall  v.  Keating  Implement  etc.  Co.,  33  Tex.  Civ.  529, 
77  S.  W.  1056,  where  vendor  reserved  title  to  chattels  for  purchase 
price,  assignee  of  notes  had  right  to  purchase  property  from  mort- 
gagor in  payment  or  part  payment  of  debt,  and  has  good  title  against 
subsequent  assignee  in  bankruptcy;  Avery  v.  Waples  (Tex.  Civ.),  49 
S.  W.  153,  holding  contract  giving  security  on  goods  without  delivery 
is  not  reservation  of  title. 

Distinguished  in  Avery  v.  Waples,  19  Tex.  Civ.  676,  49  S.  W.  153, 
contract  made  to  secure,  by  lien  upon  merchandise,  existing  indebt- 
edness evidenced  by  notes,  in  consideration  of  extension  of  time 
for  payment,  cannot  be  upheld  as  reservation  of  title  to  secure  pur- 
chase money. 

"Creditors,"  as  Used  in  Articles  3327  and  3328,  Bevised  Statutes, 
protecting  them  against  unrecorded  chattel  mortgages,  include  ouly 
persons  whose  claims  are,  upon  certain  conditions,  charged  by  law 
as  specific  liens  upon  certain  property. 

Approved  in  Eason  v.  Garrison,  36  Tex.  Civ.  576,  82  S.  W.  801, 
holding  where  defendant  sold  sawmill  outfit,  reserving  vendor's  lien, 
and  upon  vendee  becoming  insolvent,  creditors  agreed  to  sell  lumber 
on  hand,  which  defendant  purchased,  holding  out  amount  due  on  his 
lien,  trustee  in  bankruptcy  could  not  recover  for  value  of  property 
sold;  Oak  Cliff  College  etc.  v.  Armstrong  (Tex.  Civ.),  50  S.  W.  613, 
holding  one  without  specific  lien  not  a  creditor;  Hunstock  v.  Roberts 
(Tex.  Civ.),  65  S.  W.  767,  holding  under  article  2547,  Revised  SUt- 
utes,  actual  seizure  of  possessor's  property  necessary. 

"Purchasers,"  in  Articles  3327,  3328,  Revised  Statutes,  protecting 
them  against  unrecorded  chattel  mortgages,  includes  all  persons  who 
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have  fixed  their  liens  by  contract  or  act  of  parties,  and  persons 
claiming  under  trust  deed  or  mortgage  who  hold  for  consideration 
advanced  without  notice  of  unrecorded  lien.  Pre-existing  debt  with- 
out extension  is  not  sufficient. 

Approved  in  Mechanics'  Bank  v.  Gullett  Gin  Co.  (Tex.  Civ.),  48 
8.  W.  629,  holding  contract  is  not  mortgage  as  to  creditors  with  judg- 
ment; Turner  v.  Cochran,  94  Tex.  485,  61  8.  W.  924,  requiring  pur- 
chaser from  trustee  of  unrecorded  deed  to  prove  lack  of  notice. 

Miscellaneous. — Cited  in  McKinney  v.  Ellison  (Tex.  Civ.),  75  S.  W. 
56. 

91  Tez.  391-393,  43  S.  W.  871,  COOPEB  V.  YOAEX7M. 

Writ  of  Error  to  District  Court  ftom  Court  of  Civil  Appeals  must 
be  sued  out  within  one  year  from  overruling  of  judgment,  not  from 
overruling  of  motion  for  new  trial. 

Approved  in  Carlton  v.  Ashworth  (Tex.  Civ.),  45  S.  W.  203,  court 
dismissing  writ  of  its  own  motion  where  provision  not  complied  with; 
Milo  V.  Nuske,  95  Tex.  244,  245,  66  S.  W.  545,  followed  in  construing 
time  for  filing  of  appeal  bond. 

91  Tex.  39S-401,  66  Am.  St.  Bep.  894,  43  8.  W.  877,  GALVESTON 
ETC.  BY.  V.  GOBMLEY. 

Bailroad  Company  has  Duty  to  Exercise  Ordinary  Care  to  provide 
for  all  employees  machinery,  roadbed,  and  appliances  reasonably  safe 
and  to  so  maintain  them.  Degree  of  care  does  not  vary  with  danger 
but  quantum  of  diligence  does. 

Approved  in  Vilter  Mfg.  Co.  v.  Kent,  47  Tex.  Civ.  463,  105  S.  W. 
526,  charge  to  find  for  servant,  if  master  failed  to  securely  fasten 
chisel,  by  insecurity  of  which  he  was  injured,  provided  such  failure, 
if  any,  was  negligence  on  master's  part,  is  erroneous;  Galveston  etc. 
By.  V.  Perry,  36  Tex.  Civ.  416,  82  S.  W.  345,  upholding  charge  requir- 
ing defendant  to  securely  fasten  and  maintain  in  safe  condition  its 
appliances;  Chicago  etc.  By.  Co.  v.  Long,  32  Tex.  Civ.  42,  74  S.  W. 
60,  charge  imposing  duty  on  railroad  to  use  reasonable  care  in 
furnishing  appliances,  and  to  see  same  are  ordinarily  safe,  is  not 
objectionable  where  jury  told  that  care  companies  are  bound  to  use 
is  such  as  ordinary  prudent  person  would  use;  Bereing  Mfg.  Co.  v. 
Peterson,  28  Tex.  Civ.  196,  67  S.  W.  134,  applying  rule  where  plain- 
tiff was  injured  by  breaking  of  machine  belt;  Missouri  etc.  By.  Co. 
V.  Smith  (Tex.  Civ.),  82  8.  W.  788,  where  servant  injured  by  defect 
in  coal  bucket  furnished  him,  charge  that  it  was  defendant's  duty  to 
furnish  bucket  that  was  in  reasonably  safe  condition,  and  to  keep 
it  so,  imposed  too  high  degree  of  care;  St.  Louis  etc.  By.  Co.  v. 
Corrigan  (Tex.  Civ.),  81  S.  W.  555,  charge  that  it  is  duty  of  railroad 
to  furnish  employees  cars  and  attachments*  reasonably  safe  for  pur- 
poses for  which  they  are  used  imposes  greater  burden  than  law 
requires;  Texas  M.  B.  B.  v.  Taylor  (Tex.  Civ.),  44  S.  W.  893,  holding 
error  to  require  degree  of  care  circumstances  demand;  Houston  etc. 
By.  V.  Hartnett  (Tex.  Civ.),  48  S.  W.  775,  holding  error  to  require 
"all  reasonable  means"  to  prevent  injury;  Honey  Grove  v.  Lamaster 
(Tex.  Civ.),  50  S.  W.  1054,  Louisiana  etc.  By.  v.  McDonald  (Tex. 
Civ.),  52  S.  W.  651,  Meadows  v.  Truesdale  (Tex.  Civ.),  56  S.  W. 
933,  all  holding  error  to  require  degree  of  care  corresponding  to 
danger.    See  notes,  77  Am.  St.  Bep.  26;  3  L.  B.  A.  (n.  s.)  96. 
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In  Action  for  Death  of  Railroad  Employee,  charge  upon  negligencA 
is  erroneous  which  makes  conduct  to  be  expected  of  deceased  standard 
of  care  required  of  defendant. 

Approved  in  Pecos  etc.  By.  v.  Beveley,  24  Tex,  Civ.  294,  68  S.  W. 
845,  holding  charge  erroneous  requiring  care  reasonably  expected  by 
one  in  party's  position. 

Explained  in  San  Antonio  ft  A.  P.  By.  v.  Connell,  27  Tex.  Civ.  536^ 
66  8.  W.  248,  violation  of  railway's  rules  by  its  employee  is  not 
negligence  per  se. 

When  Proof  Shows  That  Bailroad  Company  has  Made  and  promul- 
gated rules  for  government  of  its  employees,  injured  employee  will 
be  presumed  to  have  had  knowledge  of  them,  and  if  plaintiH  relies 
upon  abrogation  of  rule  by  nonenforcement  he  must  prove  that  fact. 

Approved  in  Galveston  etc.  By.  v.  Collins,  24  Tex.  Civ.  144,  57 
S.  W.  885,  allowing  recovery  where  rule  different  from  that  printed 
was  not  observed  by  defendant;  Galveston  etc.  By.  v.  Brown  (Tex. 
Civ.),  59  S.  W.  938,  refusing  recovery  where  servant  disobeyed  in- 
structions. 

It  is  not  Brror  for  Court  to  Overrule  General  Objection  to  entire- 
answer  of  witness,  part  of  which  is  admissible  and  part  not. 

Beaffirmed  in  Wells-Fargo  etc.  Express  v.  Waites  (Tex.  Civ.),  60 
S.  W.  585.  Approved  in  Texas  etc.  B.  Co.  v.  Powell,  38  Tex.  Civ. 
162,  86  S.  W.  23,  where  objection  is  not  made  to  particular  portion 
of  evidence,  error  in  admitting  it  will  not  be  considered  upon  objec- 
tion to  admissibility  of  whole;  Fort  Worth  Compress  Co.  v.  Chicago 
etc.  By.  Co.,  18  Tex.  Civ.  624,  45  S.  W.  968,  holding  assignment  of 
error  to  admission  of  large  amount  of  evidence,  some  of  which  ia 
competent,  is  not  tenable;  Schulze  v.  Jalonick,  18  Tex.  Civ.  303,  44 

5.  W.  583,  applying  rule  where  objection  was  to  whole  testimony. 

91  Tex.  402-405,  44  8.  W.  67,  OXSHKBB  V.  WATT. 

Under  Article  3328,  Bevlsed  Statutes,  When  Maker  of  chattel 
mortgage  is  resident  of  state,  mortgagee  has  choice  to  record  same 
either  in  county  of  maker's  residence,  or  in  that  wherein  subject 
matter  is  situated. 

Approved  in  Eandolph  v.  Brown,  21  Tex.  Civ.  620,  53  S.  W.  827^ 
arguendo,  leaving  question  of  place  of  record  undecided. 

Denied  in  Behrens  Drug  Co.  v.     Hamilton,  92  Tex.  287,  48  S.  W. 

6,  holding  party  cannot  be  sued  in  county  of  contract  with  a  non- 
resident; Fermier  v.  Brannan,  21  Tex.  Civ.  548,  53  S.  W.  702,  holding- 
wife  cannot  be  sued  in  county  of  contract  with  nonresident  husband. 

91  Tex.  406-411,  44  8.  W.  69,  CHOATE  v.  SAN  ANTONIO  ETC.  B7. 
Whether  There  be  Any  Evidence  to  Support  Issae  is  Question  of 

law,  and  decision  of  court  of  civil  appeals  upon  such  issue  is  re- 
viewable by  supreme  court. 

Beaffirmed  in  Texas  Loan  Agency  v.  Fleming,  92  Tex.  463,  49- 
S.  W.  1040,  44  L.  B.  A.  279. 

Purpose  of  Amended  Section  6,  Article  6  of  Constitntion  is  not  to 
enlarge  power  of  courts  of  civU  appeals  over  questions  of  fact,  but 
to  restrict  jurisdiction  of  supreme  court  to  questions  of  law. 

Approved  in  Gaunce  v.  Gulf  etc.  By.,  20  Tex.  Civ.  36,  48  S.  W. 
526,  holding  court  should  submit  facts  to  jury  where  evidence  not. 
conclusive. 
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Power  of  Courts  of  Civil  Appeals  Over  Questions  of  Fact  is  to 
reverse  and  remand  judgments  against  preponderance  of  evidence, 
and  not  to  substitute  their  finding  for  verdict  of  jury. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Miller,  30  Tex.  Civ.  125,  70  S.  W. 
26,  reversing  and  remanding  cause  where  verdict  is'  against  great 
preponderance  of  evidence;  Parks  v.  St.  Louis  etc.  Ry.  Co.,  29  Tex. 
Civ.  555,  69  S.  W.  127,  where  brakeman  was  injured  while  in  caboose, 
contrary  to  known  rule,  and  testimony  was  conflicting  as  to  whether 
conductor  ordered  him  to  remain  in  caboose,  court  properly  submitted 
issue  of  contributory  negligence;  Burgess  v.  Western  etc.  Tel.  Co.,  92 
Tex.  128,  71  Am.  St.  Rep.  836,  46  S.  W.  795,  Thomas  v.  Morrison,  92 
Tex.  333,  48  S.  W.  501,  both  holding  error  to  render  judgment  on  new 
findings;  Gulf  etc.  Ry.  v.  Wilson  (Tex.  Civ.),  59  S.  W.  591,  593, 
holding  appellate  courts  will  set  aside  verdict  based  upon  insufficient 
evidence. 

Distinguished  in  dissenting  opinion  in  Gulf  etc.  Ry.  Co.  v.  Miller, 
30  Tex.  Civ.  129,  70  S.  W.  28,  majority  reversing  and  remanding  cause 
where  verdict  is  against  great  preponderance  of  evidence. 

Decision  of  Conrt  of  ClvU  Appeals  Beversiiig  and  remanding  judg- 
ment because  verdict  was  against  preponderance  of  evidence,  but 
without  directing  verdict,  does  not  settle  ease,  and  supreme  court 
has  no  jurisdiction  in  error. 

Reaffirmed  in  Dawson  v.*  St.  Louis  etc.  Co.,  94  Tex.  430,  61  S.  W. 
119. 

Miscellaneous. — San  Antonio  etc.  Ry.  v.  Choate,  22  Tex.  Civ.  618, 
56  S.  W.  215,  referring  to  case  historically. 

91  Teac  411-414,  44  8.  W.  63,  SEIBEBT  v.  BERGMAN. 

Limitation  Against  Action  for  Breach  of  Covenant  against  encum- 
brances in  conveyance  does  not  begin  to  run  until  covenantee  has 
suffered  damages  therefrom. 

Reaffirmed  in  Seibert  v.  Bergman  (Tex.  Civ.),  44  S.  W.  872.  See 
note,  126  Am.  St.  Rep.  947. 

91  Tez.  414-420,  66  Am.  St.  Bep.  901,  44  S.  W.  60,  89  K  R.  A.  545, 
BRITISH-AMERICA  ASSXTRANCE  CO.  V.  MILLER 

Policy  Insuring  Property  While  Located  In  Certain  Building  and  not 
elsewhere,  does  not  cover  property  located  in  another  building. 

See  notes,  87  Am.  St.  Rep.  599;  22  L.  R.  A.  (n.  s.)  850. 

91  Tex.  421-423,  44  S.  W.  64,  HUGHES  V.  DOYUE!. 

Commissioners'  Courts  are  Empowered  to  Change  Time  for  regular 
terms  of  county  courts  in  their  respective  counties. 

Distinguished  in  Ex  parte  Cole,  51  Tex.  Cr.  168,  101  S.  W.  250, 
holding  void  Code  of  Criminal  Procedure,  article  572,  authorizing 
county  judge  to  call  special  term  of  county  court. 

91  Tex.  424-426,  44  S.  W.  66,  NAIiLE  ▼.  AUSTIN. 
Whmi  Suit  is  Instituted  by  City  or  County  for  Recovery  of  Tax 

due  it,  and  it  appears  that  such  tax  is  in  part  lawful,  and  in  part 
unlawful,  if  legal  and  illegal  parts  are  ascertainable,  court  will 
apportion  and  give  judgment  for  part  which  might  have  been  law- 
fully levied. 

Approved  in  San  Antonio  v.  Berry,  92  Tex.  325,  48  S.  W.  498, 
upholding  portion  of  tax  levy  not  in  excess  of  limit  prescribed. 
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91  Tex.  430-439,  44  S.  W.  476,  SAN  ANfTONIO  V.  GBANBJEAN. 

Bight  of  Eminent  Domain  is  Bight  to  Take  upon  Payment  of  com- 
peDsation  and  docs  not  involve  necessity  of  any  grant  or  conveyance 
on  part  of  owner,  or  any  judicial  decree. 

Approved  in  Sneed  v.  Falls  Co.,  91  Tex.  171,  41  S.  W.  482,  holding 
formal  requirements  need  not  be  strictly  complied  with. 

When  Owner  by  Words  or  Acts  has  Clearly  Evinced  an  immediate 
intention  to  devote  a  way  permanently  to  public  use  and  offer  has 
been  accepted,  however  informally,  dedication  is  complete. 

Approved  in  Gillean  v.  Frost,  25  Tex.  Civ.  375,  61  8.  W.  347,  348, 
holding  where  owner  divides  lots  for  public  park,  and  public  use  it, 
acceptance  complete;  Grace  r.  Walker,  95  Tex.  41,  64  S.  W.  932, 
holding  donation  by  owners  and  ordinance  acting  upon  it  amount  to 
dedication  and  acceptance. 

Married  Woman  is  Estopped  from  Olaimlng  Title  to  her  separate 
property  required  as  street,  where  she  received  money  under  con- 
demnation proceedings. 

Distinguished  in  White  v.  Simonton,  34  Tex.  Civ.  469,  79  S.  W. 
623,  holding  married  woman  not  estopped  from  claiming  her  interest 
in  community  property  inherited  from  her  mother,  where  she  accepted 
in  lieu  thereof  deed  to  land  giving  life  interest. 

91  Tex.  439-445,  44  S.  W.  287,  BOYD  V.  BEVILLE. 

Filing  of  Amended  Petition  in  Attachment  Suit  which  sets  np 
entirely  new  cause  of  action  dismisses  original  petition  and  begins 
new  suit. 

Approved  in  Mateer  v.  Cockrill,  18  Tex.  Civ.  396,  45  S.  W.  753, 
holding  amendment  did  not  change  cause  of  action  though  facts 
stated  differently;  Phoenix  Lumber  Co.  v.  Houston  etc.  Co.,  94  Tex. 
463,  61  S.  W.  709,  holding  change  of  petition  on  express  contract  to 
demand  on  implied  contract  bars  action. 

Beconciled  in  Miers  v.  Betterton,  18  Tex.  Civ.  434,  435,  45  S.  W. 
433,  holding  statute  of  limitations  on  implied  promise  runs  against 
surety's  claim. 

Where  Amended  Petition  by  Surety  Alleged  Collection  ftom  Him,  of 
attorney's  fee  provided  for  in  note,  and  it  is  shown  that  fee  not  paid, 
attachment  was  properly  quashed. 

See  note,  68  L.  B.  A.  586. 

Miscellaneous. — ^Seville  v.  Boyd,  16  Tex.  Civ.  497,  referred  to  his- 
torically by  lower  court. 

91  Tex.  446-463,  44  &  W.  278,  AMEBIOAK  NAT.  BANE  v.  OBUGER. 

Where  Agents  of  Bank,  Seeking  to  Secure  It  from  Iioss  through 
overdraft  of  employee,  procures  person,  by  false  and  fraudulent  rep- 
resentations, to  become  surety  upon  such  employee's  note  for  amount 
of  overdraft,  bank  accepting  such  note  is  bound  by  fraud  of  its 
agents,  and  surety's  contract  is  avoided. 

Approved  in  Gulf  etc.  Ey.  Co.  v.  Huyett,  99  Tex.  634,  92  8.  W. 
455,  5  L.  B.  A.  (n.  s.)  669,  hospital  surgeon's  false  representations  to 
injured  employee  of  railroad  that  he  would  soon  be  as  good  a  man 
as  ever  were  not  ground  for  avoiding  settlement  made  by  employee 
with  claim  agent  on  faith  thereof,  surgeon  having  no  connection  with 
settlement;  Sutton  v.  Simon,  91  Tex.  641,  45  S.  W.  560,  holding  bene- 
ficiary not  bound  by  trustee's  fraud,  trustee  not  being  agent;  South- 
western etc,  Tel.  Co.  v.  Gotcher,  93  Tex.  117,  53  S.  W.  688,  holding 
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principal  bound  by  agent's  failure  to  lessen  damages;  Allen  ▼. 
OarriBon,  92  Tex.  549,  50  S.  W.  336,  holding  where  trustee  of  dis- 
charged mortgage  acted  as  wife's  agent  in  purchasing,  she  is  bound; 
Watts  V.  Dubois  (Tex.  Civ.),  66  S.  W.  701,  receiver  of  national 
bank  is  bound  by  acts  of  his  agent  within  agent's  scope. 

91  Tez.  454-460,  66  Am.  St.  Bep.  906,  44  8.  W.  274,  40  K  R.  A.  209, 
WE8TEBN  UNION  TEL.  CO.  ▼.  MITOHELL. 

Petition  for  Damages  for  Failure  to  Deliver  Telegnm  concerning 
failure  of  water  supply  on  plaintiff's  ranch,  by  reason  of  which  failure 
he  was  prevented  from  making  arrangements  to  secure  water  for  his 
stock,  is  subject  to  special  demurrer  if  it  fails  to  set  out  particular 
arrangement  plaintiff  might  have  made. 

Approved  in  Evans*  v.  Western  Union  Tel.  Co.  (Tex.  Civ.),  56  S. 
W.  610,  holding  failure  to  notify  sender  of  required  extra  charge  is 
negligence. 

Upon  Issue  of  Negligence  of  Telegraph  Company  in  failing  to 
deliver  message  to  plaintiff's  wife  in  his  absence,  or  to  third  person 
designated  by  sender,  wife  and  such  third  person  may  testify  as  to 
what  they  would   have   done   had  delivery  been   to  either  of  them. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Hays,  40  Tex.  Civ.  171,  89  S.  W. 
33,  engineer's  testimony  as  to  what  he  would  have  done  to  prevent 
collision  if  notice  had  been  given  that  work  train  was  on  track  is 
admissible;  Texas  etc.  Telephone  Co.  v.  Mackenzie,  36  Tex.  Civ.  183, 
81  S.  W.  584,  contractor  whose  bid  for  proposed  building  was  delayed 
by  defendant  until  too  late  to  be  considered  may  testify,  in  suit  for 
loss  of  contract,  what  would  have  been  his  profits;  International  etc. 
Ry.  Co.  V.  Davis  (Tex.  Civ.),  84  S.  W.  669,  where  plaintiff  was  struck 
by  defendant's  train,  evidence  of  what  he  would  have  done  if  he 
had  heard  whistle  in  competent;  Willis  ▼.  Western  Union  Tel.  Co., 
69  S.  C.  534,  104  Am.  St.  Rep.  828,  48  S.  E.  539,  holding  it  question 
of  fact  for  jury  whether  father  would  have  answered  telegram  and 
relieved  mind  of  plaintiff,  his  son;  Western  etc.  Tel.  Co.  v.  Norris, 
25  Tex.  Civ.  46,  60  S.  W.  984,  sustaining  admission  of  statements  by 
sendee  as  to  what  he  would  have  done. 

Telegraph  Company  is  Under  No  Obligation  to  Deliyer  Trtegram  to 
sendee's  wife  in  his  absence;  and  charge  that  such  delivery  would  be, 
in  law,  delivery  to  him  is  error. 

Approved  in  Western  Union  Tel.  Co.  v.  Moseley,  28  Tex.  Civ.  563, 
564,  67  S.  W.  1060,  1061,  and  Western  Union  Tel.  Co.  v.  Mitchell  (Tex. 
Civ.),  44  S.  W.  1075,  both  reaffirming  rule;  Western  Union  Tel.  Co.  v. 
Hendricks,  29  Tex.  Civ.  414,  68  S.  W.  720,  where  death  message  was 
addressed  to  plaintiff  in  care  of  S.,  and  was  to  be  delivered  to  plain- 
tiff personally  or  S.,  delivery  to  latter's  brother,  authorized  to  receive 
messages  for  S.,  was  not  compliance  with  contract;  Barefoot  v.  West- 
ern Union  Tel.  Co.,  28  Tex.  Civ.  459,  67  S.  W.  912,  where  message 
addressed  to  F.,  in  care  of  business  firm,  was  delivered  to  clerk  of 
hotel  where  F.  atopped,  who  had  authority  to  forward  telegrams  to 
bim,  it  was  error  to  direct  verdict  for  defendant  where  sender  brings 
action  for  failure  to  deliver;  Naticmal  Fire  Ins.  Co.  v.  Wagley  (Tex. 
Civ.),  68  S.  W.  820,  holding  husband  not  bound  by  wife's  act  in  get- 
ting further  insurance  on  her  piano,  where  policy  issued  to  him  on 
household  goods  and  wife's  piano  provided  it  would  become  void  if 
further  insurance  were  obtained;  Western  Union  Tel.  Co.  v.  McCaul, 
1 15  Tenn.  105,  90  S.  W.  858,  where  telegram  is  addressed  to  person  at 
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eertain  town,  living  in  country  near  by,  and  in  eare  of  another  living 
in  town,  in  absence  of  real  addressee,  it  is  duty  of  defendant  to  de- 
liver to  person  in  whose  care  it  was  addressed,  and  not  to  his  wife; 
Southwestern  etc.  Tel.  Co.  v.  Gotcher,  93  Tex.  118,  53  S.  W.  688,  hold- 
ing company  not  charged  with  damages  for  wife's  mental  anguish, 
her  interest  not  appearing;  Western  etc.  Tel.  Co.  v.  Bedinger,  22  Tex. 
Civ.  365,  54  S.  W.  419,  holding  question  of  negligence  improperly  sub- 
mitted where  company  only  bound  to  free  delivery  limits;  Western 
Union  Tel.  Co.  v.  Hendricks,  26  Tex.  Civ.  368,  63  S.  W.  342,  holding 
delivery  to  sendee's  agent  not  sufficient.  See  notes,  123  Am.  St.  Bep. 
834;  59  L.  B.  A.  477;  58  L.  B.  A.  698. 

Telegraph  Company  Owes  Duty  to  Addressee  of  personal  delivery, 
and  due  diligence  must  be  used  to  locate  him  before  delivery  to  person 
in  whose  care  it  is  sent. 

Approved  in  Klopf  v.  Western  Union  Tel.  Co.,  100  Tex.  541,  123 
Am.  St.  Bep.  831,  101  S.  W.  1072,  10  L.  B.  A.  (n.  s.)  498,  where  mes- 
sage gave  incorrect  address,  defendant  was  not,  as  matter  of  law,  ex- 
cused for  failure  to  deliver;  Harper  v.  Western  Union  Tel.  Co.,  92  Mo. 
Ap.  312,  defendant  is  liable  for  its  failure  to  deliver  answer  to  tele- 
gram at  designated  place  when  it  agreed  to  do  so,  although  there  was 
direction  to  deliver  at  different  place.     See  note,  68  Am.  St.  Bep.  322. 

Distinguished  in  Sweet  v.  Western  Union  Tel.  Co.,  139  Mich.  332, 
102  N.  W.  853,  where  telegram  sent  to  one  person  in  care  of  another, 
delivery  to  latter  is  sufficient. 

91  Tex.  461-462,  44  a  W.  823,  ABKAN8AS  BUILDINO  ETC.  ASSN. 
▼.  MADDEN. 

Mandamus  Should  not  Issue  Where  Belator  has  Another  adequate 
legal  remedy  for  enforcement  of  his  right. 

Approved  in  Hogue  v.  Baker,  92  Tex.  61,  45  S.  W.  1004,  compelling 
land  commissioner  to  receive  and  file  field-notes;  State  v.  Fisher,  94 
Tex.  491,  62  S.  W.  540,  refusing  to  compel  certification  of  dissent  when 
error  would  lie. 

91  Tex.  463-467,  43  a  W.  29,  44  8.  W.  276»  LINDSEY  V.  COPE. 

Miscellaneous. — Cope  v.  Lindsey,  17  Tex.  Civ.  205,  referred  to  his- 
torically in  note  to  lower  court  report. 

91  Tex.  467-171,  44  8.  W.  482,  SCOTTISH  TJNIOK  NAT.  INB.  CO. 
V.  CIiANCEY. 

Party  Desiring  to  Complain  of  Judgment  of  Trial  Court  may  appeal,, 
abandon  his  appeal,  and  then  sue  out  writ  of  error,  subject,  however^ 
to  appellee's  right  to  affirmance  on  certificate;  having  abandoned  first 
writ  of  error,  he  may  prosecute  another,  subject  to  same  right  of  af- 
firmance. 

Approved  in  Welch  v.  Weiss,  99  Tex.  359,  90  S.  W.  162,  affirming 
40  Tex.  Civ.  259,  260,  and  following  rule;  Western  Union  Tel.  Co.  v. 
Wofford,  32  Tex.  Civ.  429,  72  S.  W.  621,  where  appellant  abandoned 
appeals  and  sued  out  writ  of  error,  appellee  is  not  entitled  to  have 
affirmance  on  certificate  filed  after  term  at  which  transcript  should 
have  been  filed;  Erwin  v.  Erwin  (Tex.  Civ.),  70  S.  W.  103,  granting 
application  for  affirmance  on  certificate,  though  petition  and  bond  for 
wri,t  of  error  were  filed  in  trial  court  before  certificate  in  appellate 
court;  Blackman  v.  Harry  (Tex.  Civ.),  45  S.  W.  611,  allowing  affirm- 
ance where  appeal  abandoned  and  error  brought   too  late;  Morris  v. 
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Morgan  (Tex.  Civ.),  46  8.  W.  667,  Harrington  r.  Blankenship  (Tex. 
Civ.),  52  S.  W.  585,  both  denying  affirmance  where  appeal  abandoned 
bnt  transcript  under  error  filed  within  ninety  days;  Hall  ▼.  La  Salle 
Co.  (Tex.  Civ.),  46  S.  W.  864,  holding  appearance  of  defendant  in  er- 
ror waives  defects  in  citation  and  return;  San  Antonio  etc.  By.  v. 
Bay,  19  Tex.  Civ.  417,  47  S.  W.  477,  Tilhol  v.  Blnm  Land  Co.,  19  Tex. 
Civ.  688,  49  8.  W.  670,  both  holding  on  failure  to  file  transcript,  bring- 
ing  error  does  not  prevent  affirmance;  San  Antonio  v.  Smith,  27  Tex. 
Civ.  328,  65  S.  W.  41,  holding,  on  failure  to  file  transcript,  intention 
to  bring  error  not  enough  to  prevent  affirmance. 

91  T«z.  472-484,  86  Am.  8t  Bep.  913,  44  S.  W.  477,  SANGEB  v.  WAB- 


Articlft  4862,  Beyised  Statates,  Dispensixig  Witb  Necessity  for  Seal 
upon  deed  does  not  give  to  deed  executed  without  seal  different  status 
from  what  it  would  have  had  before  if  executed  with  seal,  but  such 
de«d  retains  common-law  incidents  of  sealed  conveyance. 

Approved  in  Heath  v.  First  Nat.  Bank,  19  Tex.  Civ.  66,  46  S.  W. 
125,  parol  evidence  is  inadmissible  to  ingraft  trust  upon  deed  for  re- 
maining unpaid  purchase  price,  for  which  vendee  became  personally 
responsible;  Spencer  v.  Jones  (Tex.  Civ.),  47  S.  W.  665,  arguendo, 
holding  partner  may  pledge  notes  due  firm  taken  in  his  own  name; 
McCoy  V.  Cunningham,  27  Tex.  Civ.  478,  65  S.  W.  1085,  holding  deed 
referring  to  the  land  as  community  estate  affecting  subsequent  pur- 
chaser with  notice  of  claim  of  heir. 

Bole  Tlia:t  Undisclosed  Principal  may  be  Sued  upon  contract  does 
not  apply  to  instruments  conveying  land. 

Approved  in  Moore  v.  Boyd,  34  Tex.  Civ.  411,  79  S.  W.  649,  holding 
parol  evidence  inadmissible  to  show  any  other  than  vendee  named  in 
conveyance  of  real  estate  is  bound  as  undisclosed  principal. 

91  Tex.  484-488,  44  8.  W.  480,  PIOKLS  v.  FINLEY. 

No  Specific  Words  are  Necessary  to  Constitute  Legislative  appro- 
priation of  public  funds.  It  need  not  be  included  in  general  apprO' 
priation  bill  and  may  be  made  by  implication  when  language  used 
indicates  such  intent. 

Approved  in  State  v.  Henderson,  160  Mo.  213,  60  S.  W.  1097,  hold- 
ing creation  of  a  fund  for  educational  purposes  not  an  appropriation. 

Statute  Merely  Authorizing  Employment  of  Court  Stenographer  and 
prescribing  salary  does  not  indicate  intention  to  make  continuing  ap- 
propriation in  view  of  constitutional  provision  limiting  every  appro- 
priation to  two  years. 

See  note,  16  L.  B.  A.  (n.  s.)  634. 

91  Tex.  499-^03,  44  S.  W.  484,  ZANDEBSON  ▼.  SULLIVAN. 

Contract  for  Sale  of  Land  most  be  in  Writing,  and  any  necessary 
element  lacking  therein  cannot  be  supplied  by  parol. 

Approved  in  Penshom  v.  Kunkle,  41  Tex.  Civ.  98,  90  S.  W.  720, 
holding  "received  of  P.  $150  on  estate  of  F.,"  defective  as  written  in- 
strument showing  sale  of  land;  Penn  v.  Texas  etc.  Lumber  Co.,  35 
Tex.  Civ.  184,  79  S.  W.  844,  contract  for  sale  of  land,  describing  it 
as  "the  6100  acres  under  consideration  in  Tyer  county,"  is  not  suf- 
ficient to  comply  with  statute  of  frauds;  Cammack  v.  Prather  (Tex. 
Civ.)y  74  S.  W.  355^  where  there  is  patent  ambiguity  in  description  of 
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land,  parol  ia  inadmissible  to  make  instrument  apply  to  particular 
tract. 

Partition  of  Land  may  be  Made  by  parol. 

See  note,  102  Am.  St.*  Rep.  245. 

91  Tex.  505-510,  44  8.  W.  822,  DAVIS  T.  TEXAS  ETC.  BY. 

Plaintiff  is  Entitled  to  Charge  on  Nominal  Damagea,  althongh  there 
is  no  proof  of  actual  damages. 

Approved  in  Raymond  v.  Yarrington,  96  Tex.  452,  97  Am.  St.  Rep. 
914,  73  S.  W.  804,  62  L.  R.  A.  962,  in  action  for  breach  of  contract  not 
to  enter  into  business  within  certain  limits,  it  was  error  not  to  submit 
charge  on  nominal  damages. 

Under  Revised  Statutes,  Articles  4494,  4496,  Bailroad  is  liable  in 
damages  for  failure  to  furnish  accommodations  within  reasonable  time 
after  cattle  offered  for  shipment. 

See  notes,  44  L.  R.  A.  457;  43  L.  R.  A.  227. 

Miscellaneous. — Texas  etc.  Ry.  v.  Davis,  93  Tex.  386,  54  S.  W.  382, 
referring  historically  to  case. 

91  Tex.  510-527,  44  8.  W.  281,  WELDEB  v.  LABIBEBT. 

Where  Origin  of  Title  to  Land  is  in  Colonlzatioa  Contract  entered 
into  when  grantee  was  unmarried,  and  after  marriage  he  completed 
contract  and  grant  issued  to  him,  as  between  heirs  of  his  first  and 
heirs  of  subsequent  marriage,  such  land  was  separate  property  subject 
to  claims  of  community  of  first  marriage  for  labor  and  expense  in 
completing  contract. 

Approved  in  Welder  v.  Lambert  (Tex.  Civ.),  45  S.  W.  1135,  deciding 
case  on  answers  to  certified  questions;  Creamer  v.  Briscoe,  101  Tex. 
492,  130  Am.  St.  Rep.  869,  109  S.  W.  912,  17  L.  R.  A.  (n.  s.)  154,  where 
husband  began  three  years'  occupancy  of  homestead  with  first  wife 
and  completed  it  with  second  wife  after  former  wife's  death,  land 
belonged  to  community  interest  of  first  marriage;  Alford  Bros.  v.  Will- 
iams, 41  Tex.  Civ.  442,  91  S.  W.  639,  when  adverse  possession  is 
begun  by  wife  before  marriage,  title  which  ripened  by  limitations 
after  marriage  is  hers;  Laufer  v.  Powell,  30  Tex.  Civ,  614,  71  S.  W. 
554,  holding  community  interest  in  headright  certificate  after  second 
marriage  to  heirs  of  former  husband  became  her  separate  property. 

See  notes,  126  Am.  St.  Rep.  101;  96  Am.  St.  Rep.  920. 

Burden  is  upon  Claimants  Under  Community  Bi^t  of  Wife  to  estab- 
lish charge  upon  deceased  husband's  separate  property  for  disburse- 
ments made  upon  it. 

Approved  in  Gilroy  v.  Richards,  26  Tex.  Civ.  360,  63  S.  W.  667,  hold- 
ing the  issue  should  go  to  jury. 

91  Tex.  527-535,  44  8.  W.  819,  43  L.  B.  A.  593,  BBACEEKBIDOE 
V.  CLABIDGE. 

Broker  Bringing  to  Principal  Customer  Beady,  Able  and  willing  to 
purchase  land,  is  entitled  to  commission  whether  sale  is  effected  or 
not. 

Approved  in  Clark  v.  Wilson,  41  Tex.  Civ.  455,  458,  91  S.  W.  630, 
631,  following  rule;  Brunson  v.  Blair,  44  Tex.  Civ.  46,  97  S.  W.  338, 
applying  rule  where  broker  obtained  purchaser  for  five  hundred  and 
thirty-eight  acres,  but  principal's  title  was  good  to  only  three  hundred 
and  thirty-eight  acres;  Albritton  v.  First  Nat.  Bank,  38  Tex.  Civ. 
617,  86  S.  W.  646,  granting  recovery  by  broker,  although  owner  pro- 
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vldcd  in  eontract  of  sale  with  purchaser  that  title  be  passed  upon  by 
his  attorney  and  no  sale  was  effected  because  of  defect  in  title;  Wil- 
son V.  Clark,  35  Tex.  Civ.  94,  79  8.  W.  650,  holding  broker  entitled 
to  recover  on  oral  agreement  commission  for  securing  purchasers  of 
land;  Weaver  v.  Bichards,  144  Mich.  412,  108  N.  W.  388,  6  L.  B.  A. 
(n.  s.)  355,  holding  broker  entitled  to  commission  although  defendant, 
at  time  purchaser  refused  to  accept  title  because  of  defect  appearing 
on  record,  had  acquired  full  title  by  will,  of  which  none  of  parties 
knew. 

Broker  Seeking  Commission  for  Finding  Purchaser  for  land,  sale  of 
which  is  defeated  by  defect  in  title,  has  burden  of  showing  defect. 

See  note,  3  L.  B.  A.  (n.  s.)  577. 

Opinion  of  Attorney  for  Purchaser  is  not  Evidence  of  defect  of  title. 

Approved  in  Weaver  v.  Bichards,  144  Mich.  403,  108  N.  W.  385,  6 
L.  B.  A.  (n.  8.)  355,  following  rule. 

Miscellaneous. — Cited  in  Boberts  v.  McFaddin,  32  Tex.  Civ.  54,  74 
8.  W.  109,  holding  to  recover  in  breach  of  warranty  title  must  be 
shown  to  be  absolutely  bad. 

91  Tez«  535-537,  45  S.  W.  309,  TEXAS  ETC.  BY.  v.  BOBEBTS. 

In  Action  for  Death  on  Railway  Track  Befusal  of  Charge  that  de- 
teased  was  guilty  of  contributory  negligence  in  riding  horse  along 
track  is  not  material  if  erroneous,  where  charge  given  denies  recovery 
if  operators  of  train  were  guilty  of  negligence  after  discovering  de- 
ceased on  track. 

Approved  in  Jones  v.  Probasco,  18  Tex.  Civ.  701,  45  S.  W.  1037, 
refusing  recovery  where  company  not  negligent. 

91  Tex.  537-539,  44  S.  W.  988,  EL  PASO  ▼.  CONKLIN. 

Special  Charter  of  El  Pa^o,  in  View  of  Section  10  of  Article  11  of 
constitution,  constitutes  legislative  recognition  of  city's  control  over 
public  schools,  and  in  effect  confers  such  control  upon  city  council,  but 
this  cannot  be  held  to  relate  back  and  give  validity  to  election  not 
at  its  date  authorized  by  constitution. 

Questioned  in  £1  Paso  v.  Ruckman,  92  Tex.  91,  46  S.  W.  27,  holding 
tax  levy  by  improperly  constituted  school  district  valid. 

91  Tex.  540-^51,  44  S.  W.  814,  40  L.  B.  A.  203,  PALESTINE  WATEB 
9t  POWEB  CO.  ▼.  PALESTINE. 

State  Court  has  Jnilsdiction  Over  Suit  by  City  to  forfeit  franchises 
granted  water  company,  and  fact  that  receiver  subsequently  ap- 
pointed by  federal  court  did  not  make  him  necessary  party. 

Approved  in  State  of  Texas  v.  Palmer,  158  Fed.  716,  holding  in- 
stitution of  suit  under  Texas  statute  to  forfeit  charter  of  corporation 
did  not  conflict  with  power  of  federal  court  to  take  charge  of  prop- 
erty and  operate  it  during  pendency  of  suit  in  state  court.  See 
note,  61  L.  B.  A.  94. 

City  may,  for  Cause,  Bevoke  Bight  of  Water  Company  to  occupy 
streets. 

See  note,  61  L.  B.  A.  78. 

Where  Water  Company's  Franchise  Provides  for  Forfeitore  on 
failure  to  furnish  water  for  sixty  days,  and  city  contract  embodies 
franchisTe  ordinance,  right  to  forfeit  is  not  waived  by  provision  that 
failure  to  furnish  water  as  therein  provided  shall  suspend  all  water 
rentals. 

See  note^  61  L.  B.  A.  93. 
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Failure  of  Water  Company  to  Fuxnlsb  Wliolesoiiift  Water  snbjeeta 
it  to  forfeiture  of  its  entire  franchise,  although  contract  provides  for 
forfeiture  of  "exclusive  right." 

Approved  in  City  of  St.  Cloud  v.  Water  etc.  Co.,  88  Minn.  334, 

92  N.  W.  1114,  applying  rule  where  city  instituted  suit  to  cancel 
franchise  for  failrng  to  supply  pure  water. 

91  Tex.  551-662,  45  a  W.  2,  43  la.  &.  A.  225,  HOUSTON  ETC.  B7. 
CO.  ▼.  CAMPBELL. 

Statutes  Providing  Penalty  for  Failure  to  Furnish  Cars  for  shipper 
on  demand  are  strictly  construed. 

Approved  in  Allen  v.  Texas  etc.  By.  Co.,  100  Tex.  528,  101  S.  W 

794,  applying  rule  in  action  to  recover  penalties  for  failure  to  supply 
cars  for  shipment  of  cattle;  Texas  etc.  By.  Co.  v.  Hughes,  99  Tex 
536,  91  S.  W.  568,  written  demand  for  cars  for  shipment  of  cattle 
"as  soon  as  possible"  is  not  compliance  with  statute;  Texas  etc.  By. 
Co.  V.  Blocker,  48  Tex.  Civ.  102,  106  S.  W.  719,  application  for  cars 
requiring  carrier  to  furnish  them  day  after  date  of  application  is 
not  sufficient  compliance  with  statute  allowing  three  days;  Davis  v. 
Pullman  Co.,  34  Tex.  Civ.  624,  79  S.  W.  637,  holding  acts  of  1897, 
chapter  165,  section  10,  applies  alone  to  guaranty  companies,  and 
cannot  be  extended  to  other  corporations,  though  agents  for  such 
companies;  Texas  etc.  By.  Co.  v.  Barrow,  33  Tex.  Civ.  613,  77  S.  W. 
644,  where  shipper  demanded  stable  cars,  he  cannot  recover  statutory 
penalty  for  failure  to  furnish  them,  unless  he  shows  no  other  ears 
would  be  suitable  for  his  freight;  State  v.  International  etc.  B.  B. 
Co.,  29  Tex.  Civ.  150,  68  S.  W.  534,  holding  Bevised  Statutes,  article 
4517,  requiring  sufficient  brake  and  faithful  brakeman  upon  last  car 
of  trains  transporting  passengers  and  merchandise,  does  not  apply 
to  passenger  trains  only;  Missouri  etc.  By.  Co.  v.  C.  H.  Bines  &  Co. 
(Tex.  Civ.),  84  S.  W.  1093,  holding  Bevised  Statutes  of  1895,  article 
4496,  providing  for  special  damages  for  detention  of  shipment,  does 
not  apply  in  action  to  recover  for  conversion  by  carrier;  Hill  v.  St. 
Louis  etc.  By.  Co.  (Tex.  Civ.),  75  S.  W.  876,  in  action  for  penalty  for 
unlawful  discrimination,  plaintiff,  failing  to  prove  defendant  received 
its  shipment  in  its  warehouse  or  depot,  did  not  bring  himself  within 
statute;  Durden  v.  Southern  By.  Co.,  2  Ga.  Ap.  69,  58  S.  E.  301» 
holding  common  carrier  owes  public  duty  of  giving  notice  of  inten- 
tion to  abandon  sidetrack;  State  of  Florida  v.  Louisville  etc.  B.  B. 
Co.,  51  Fla.  322,  40  So.  888,  holding  railroad  commissioners  have  no 
power  to  require  railroad  to  carry  freight  from  point  on  its  line  to 
destination  within  state  on  connecting  line,  when  it  does  not  hold 
itself  out  to  public  to  perform  such  service;  State  v.  Adams,  101 
Mo.  Ap.  476,  74  S.  W.  500,  holding  double  damages  cannot  be  re> 
covered  against  county  treasurer  in  absence  of  showing  he  was  con- 
victed of  misdemeanor  for  refusing  to  pay  warrant.  See  note,  61  L. 
B.  A.  502,  824. 

Revised  Statutes,  Articles  4497-4502,  are  Applicable  only  to  cases 
where  agent  is  maintained  at  or  for  point  of  proposed  shipment. 
Approved  in  Allen  v.  Texas  etc.  By.  Co.,  100  Tex.  530,  101  S.  W, 

795,  holding  evideiice  offered  to  show  lack  of  authority  in  station 
agent  to  contract  for  furnishing  cars  was  properly  excluded.  See 
note,  8  L.  B.  A.  (n.  s.)  110. 
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Slilpper  may  Becover  for  Profits  He  Wonld  have  Earned  on  his 
shipment  nnder  contract  but  for  refusal  of  defendant  to  furnish  cars, 
and  carrier's  knowledge  of  contract  is  immaterial. 

Approved  in  Texas  etc.  By.  Co.  v.  Smith,  34  Tex.  Civ.  572,  79 
8.  W.  615,  holding  plaintiff  entitled  to  recover  expenses  of  holding 
and  feeding  cattle  while  waiting  for  cars  in  which  to  ship  them 
after  order  given  for  ears.  See  notes,  8  L.  B.  A.  (n.  s.)  112;  53  L. 
A.  A.  oo,  o9. 

On  Carrier's  Befnsal  to  Furnish  Oars  on  Demand,  shipper  not  bound 
to  prepare  and  tender  property  in  order  to  recover  damages  for  such 
failure. 

See  note,  53  L.  B.  A.  110. 

To  Show  Oarrier  Determined  not  to  Fnmish  Oars  to  shipper,  dec- 
larations of  conductor  while  setting  Cjars  for  loading  are  admissible. 

See  note,  131  Am.  St.  Bep.  326. 

91  Tex.  562-^69,  44  8.  W.  1064,  TEXAS  ETO.  B.  B.  ▼.  8TFAK. 

Under  Article  1029ak  Bevlsed  Statutes,  Oonrt  of  OlvU  Appeals  may, 
upon  finding  verdict  for  damages  excessive,  suggest  remittitur  of 
excess  and,  upon  its  being  filed,  affirm  judgment  for  remainder. 

Approved  in  Galveston  etc.  By.  v.  Johnson,  24  Tex.  Civ.  185,  58 
S.  W.  625,  Galveston  etc.  By.  v.  Eckles,  25  Tex.  Civ.  184,  60  S.  W. 
833,  and  Houston  etc.  By.  v.  Jackson  (Tex.  Civ.),  61  S.  W.  442, 
all  reaffirming  rule;  Galveston  etc.  By.  v.  Hynes,  21  Tex.  Civ.  36, 
50  S.  W.  624,  holding  rule  does  not  abrogate  rule  against  disturbing 
verdict,  where  not  result  of  prejudice. 

Denied  in  Southern  Pacific  Co.  v.  Fitchett,  9  Ariz.  136,  80  Pac. 
362,  holding  court  cannot  order  remittitur  where  it  deems  damages 
excessive,  but  question  is  one  of  fact. 

Miscellaneous. — See  note,  10  L.  B.  A.  (n.  s.)  387. 

91  Tex.  669-574,  44  S.  W.  1067,  GULF  ETO.  BY.  00.  ▼.  JOHNSON. 

Oharge  Submitting  Issue  of  Bailroad's  Negligence  in  Failing  to  dis- 
cover boy  on  track,  not  supported  by  pleadings  or  evidence,  is  im- 
proper. 

Approved  in  Gulf  etc.  By.  Co.  v.  Johnson  (Tex.  Civ.),  67  S.  W. 
1040,  reaffirming  rule. 

Wlieie  Erroneous  Oharge  is  Given,  Jury  will  not  be  presumed  to 
have  avoided  force  and  effect  of  Biich  error. 

Approved  in  Western  Union  Tel.  Co.  v.  De  Andrea,  45  Tex.  Civ. 
399,  100  S.  W.  979,  holding  charge  given,  unsupported  by  evidence, 
not  cured  by  subsequent  charge  directing  jury  what  to  consider; 
Gulf  etc.  By.  Co.  v.  Grisom,  36  Tex.  Civ.  631,  632,  82  S.  W.  672, 
holding  charge  authorizing  recovery  for  injury  to  minor's  earning 
capacity  without  exclusion  of  time  until  he  attains  majority  erron- 
eous. 

Miscellaneous. — Cited  in  Gulf  etc.  By.  Co.  v.  Johnson,  98  Tex.  79, 
81  S.  W.  5,  and  Gulf  etc.  By.  Co.  v.  Johnson  (Tex.  Civ.),  77  8.  W. 
648,  both  other  appeals  of  same  case;  Uickb'  v.  Galveston  etc.  By. 
Co.,  96  Tex.  357,  miscited  for  case  in  83  Tex.  628. 

91  Tex.  574r-584,  44  8.  W.  1059,  JOSKE  v.  IBVINE. 

It  is  I>uty  of  Court  to  Instruct  Verdict,  Though  There  be  Slight  tes- 
timony, if   its  probative  force  only   raises   surmise  or  suspicion  of 

4  Tex.  Notes — 51 
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existence  of  fact  sought  to  be  established,  and  to  determine  whether 
testimony  has  more  than  that  degree  of  probative  force. 

Approved  in  Powers  v.  McKnight  (Tex.  Civ.),  73  S.  W.  551,  fol- 
lowing rule;  Gray  v.  Fussell,  48  Tex.  Civ.  263,  106  S.  W.  455,  holding 
hearsay  evidence  having  been  admitted  without  objection,  and  having 
some  probative  force  to  support  plaintiff's'  claim,  should  be  submitted 
to  jury;  Clark  v.  Wilson,  41  Tex.  Civ.  455,  91  S.  W.  629,  submitting 
issue  where  evidence  created  more  than  suspicion  of  plaintiff's  right; 
Sheldon  Canal  Co.  v.  Miller,  40  Tex.  Civ.  465,  90  S.  W.  209,  where 
evidence  is  undisputed  as  to  abrogation  of  subscription  of  stock  by 
defendant,  jury  should  be  instructed  there  is  no  evidence  to  charge 
him  with  unpaid  stock;  Wills  v.  Central  Ice  etc.  Storage  Co.,  39  Tex. 
Civ.  493,  88  S.  W.  270,  applying  rule  where  evidence  failed  to  show 
alleged  conspiracy;  Cobb  v.  Bryan,  37  Tex.  Civ.  341,  83  S.  W.  888, 
holding  evidence  insufficient  to  support  finding  of  misnomer  in  deed; 
Seery  v.  Gulf  etc.  Ry.  Co.,  34  Tex.  Civ.  92,  77  S.  W.  952,  court  prop- 
erly instructed  verdict  for  defendant,  where  there  was  no  evidence 
of  failure  to  exercise  ordinary  care;  Smith  v.  Smith,  23  Tex.  Civ. 
313,  314,  55  S.  W.  545,  court  properly  instructed  verdict  for  plaintiff 
where  evidence  was  insufficient  to  raise  even  surmise  that  defendant 
was'  not  holder  of  note  when  he  executed  release;  Burnett  v.  Burnett 
(Tex.  Civ.),  83  S.  W.  240,  holding  evidence  sufficient  to  submit  issue 
of  existenee  of  common-law  marriage  to  jury;  Bonn  v.  Galveston  etc. 
Ry.  Co.  (Tex.  Civ.),  82  S.  W.  809,  810,  holding  evidence  sufficient  to 
submit  issue  of  defendant's  negligence  and  plaintiff's  contributory 
negligence  to  jury;  Galbreath  v.  State  (Tex.  Civ.),  82  S.  W.  808, 
where  but  one  conclusion  could  be  drawn  from  evidence,  court  did 
not  err  in  instructing  verdict;  Rickards  v.  Bemis  (Tex.  Civ.),  78  8. 
W.  243,  where  evidence  in  support  of  issue  by  one  having  burden  of 
proof  is  so  slight  that  reasonable  minds  could  not  differ  thoreon, 
court  properly  directed  verdict;  Thomson  v.  Hubbard  (Tex.  Civ.),  70 
S.  W.  573,  holding  evidence  insufficient  to  show  defendant  actual 
settler  at  time  he  made  application  to  purchase  land,  and  court 
should  render  final  judgment;  Parish  v.  Mutual  etc.  Ins.  Co.,  19  Tex. 
Civ.  463,  49  S.  W.  156,  sustaining  instruction  of  verdict  where  evi- 
dence slight;  Texas  Loan  Agency  v.  Fleming,  92  Tex.  463,  49  S.  W. 
1041,  44  L.  B.  A.  279,  reversing  where  evidence  did  not  support  find- 
ings; Lindsay  v.  Murphy  (Tex.  Civ.),  48  S.  W.  532,  Marchand  v. 
Gulf  etc.  Ry.,  20  Tex.  Civ.  2,  48  S.  W.  779,  Berry  v.  Osborn  (Tex. 
Civ.),  52  S.  W.  624,  all  holding  error  to  take  question  from  jury 
where  more  than  surmise  raised;  Houston  etc.  Ry.  v.  Hartnett  (Tex. 
Civ.),  48  S.  W.  774,  Jones  v.  Roach  (Tex.  Sup.),  54  S.  W.  241,  and 
Ft.  Worth  etc.  Ry.  v.  Kine  (Tex.  Sup.),  54  S.  W.  240,  all  sustaining 
submission  to  jury  where  more  than  surmise  raised;  Hemdon  v.  De 
Cordova,  22  Tex.  Civ.  206,  54  S.  W.  403,  refusing  to  consider  special 
charges  where  verdict  proper;  San  Antonio  etc.  Ry.  v.  Morgan,  92 
Tex.  103,  46  S.  W.  30,  arguendo,  holding  in  action  for  injuries  invi- 
tation to  premises  must  be  proved;  Texas  etc.  Ry.  v.  Black,  23  Tex. 
Civ.  124,  57  S.  W.  332,  arguendo,  in  holding  there  was  no  evidence  to 
sustain  defense  not  made. 

Distinguished  in  Harpold  v.  Moss,  101  Tex.  543,  109  S.  W.  928, 
holding  where  evidence  introduced  would  support  verdict,  though 
not  very  probable,  credibility  of  witnesses  is  for  determination  by 

jury- 
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One  WlLO  Does  not  Bequest  or  Direct  Arrest  is  not  liable  for  false 
imprisonment. 

Approved  in  Miller  v.  Fano,  134  Cal.  107,  66  Pac.  185,  applying 
rale  where  defendant  told  officer  plaintiff  looked  like  man  who  sold 
him  tieket. 

Miscellaneons. — Cited  in  DriscoU  v.  Clarke,  32  Mont.  184,  81  Pac. 
3,  owner  using  property  in  ordinary  way  is  not  bound  to  keep  con- 
stant lookout  to  guard  trespassers. 

91  Tex.  585-688,  44  8.  W.  1068,  TEXAS  ETC.  B.  B.  ▼.  PUBCEU:.. 

It  rnnst  be  Presumed  in  Support  of  Judgment  Appealed  from  that 
every  issue  of  fact  made  by  pleadings  and  not  determined  in  court's 
findings  has  been  found  in  favor  of  party  who  had  judgment. 

Followed  in  Bead  v.  Henderson  (Tex.  Civ.),  57  S.  W.  80. 

91  Tex.  589-693,  45  &  W.  560,  WATKINS  ▼.  SMITH. 

Becitals  of  Heirship  in  Deed,  while  evidence  against  parties  and 
their  privies,  are  not  evidence  against  strangers  in  trespass  to  try 
title. 

Approved  in  Teagarden  v.  Patten,  48  Tex.  Civ.  575,  576,  107  S.  W. 
911,  holding  recital  in  deed  of  other  deeds  showing  «hain  of  title  in- 
sufficient againbt  strangers;  Maxson  v.  Jennings,  19  Tex.  Civ.  707, 
48  8.  W.  785,  holding  lapse  of  time  sufficient  to  sustain  presumption 
of  heirship. 

Distinguished  in  Bankin  v.  Moore,  46  Tex.  Civ.  49,  101  S.  W.  1051, 
holding  recitals  in  deed  admissible  on  issue  of  mistake  in  descrip- 
tion of  land. 

Bnle  That  Prior  Possession  is  Prima  Facie  Title  Against  Naked 
Trespasser  as  mere  intruder  applies  where  defendant  enters  without 
force  and  under  claim  of  right. 

Approved  in  Mumme  v.  McCloskey,  28  Tex.  Civ.  84,  66  S.  W. 
853,  following  rule;  Boyd  v.  Miller,  22  Tex.  Civ.  166,  54  S.  W.  412, 
protecting  holder  of  title  from  prior  possessor  though  without  pos- 
session for  years;  Bobertbon  v.  Kirby,  25  Tex.  Civ.  471,  473,  61  S.  W. 
967,  968,  holding  presumption  of  title  from  prior  possession  rebutted; 
Maxson  v.  Jennings,  19  Tex.  Civ.  708,  48  S.  W.  785,  arguendo,  leav- 
ing undecided  question  of  title  by  prior  possession. 

Prior  Possession  is  Prima  Facie  Evidence  of  Title,  sufficient  to 
warrant  recovery  against  trespasser. 

Approved  in  Teagarden  v.  Patten,  48  Tex.  Civ.  577,  107  S.  W.  912, 
and  Magerstadt  v.  Lambert,  39  Tex.  Civ.  474,  87  S.  W.  1069,  both 
following  rule;  Lynn  v.  Burnett,  34  Tex.  Civ.  338,  79  S.  W.  66,  hold- 
ing prior  possession  must  be  actual  and  exclusive;  Boston  v.  Mc- 
Menamy,  29  Tex.  Civ.  275,  68  8.  W.  203,  where  plaintiff  had  prior 
possession,  it  is  not  necessary  to  prove  common  source  of  title,  or 
that  state  ever  parted  with  title;  Crouch  v.  Posey  (Tex.  Civ.),  69 
8.  W.  1004,  holding  attempted  conveyance  by  school  trustees  with- 
out order  of  commissioner's  court  passed  no  title. 

Distinguished  in  Austin  v.  E&puela  Land  etc.  Co.,  34  Tex.  Civ.  40, 
77  S.  W.  830,  rule  not  applicable  to  vacant  public  domain. 

91  T^Z.  593-596,  45  S.  W.  1,  LA  MASTEB  ▼.  DICKSON. 

Title  Being  Set  Up  by  Possession  and  Improvements  had  and  made 
in  reliance  upon  parol  gift  of  father  to  daughter,  latter's  husband's 
declarations,  subsequent  to  such  improvements,  are  inadmissible  in 
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derogation  of  wife's  title,  though  improvements  alleged  were  made 
by  him. 

Approved  in  Davis  v.  Portwood,  20  Tex.  Civ.  550,  50  S.  W.  616, 
holding  improvements  take  case  out  of  statute  of  frauds;  Texas  etc. 
Rj.  V.  Speights,  94  Tex.  357,  60  S.  W.  661,  holding  adverse  possession 
by  other  members  of  family  impossible. 

91  Tez.  600-605,  45  8.  W.  146,  WILDER  ▼.  McCGNNEU.. 

Upon  Issue  as  to  Wbeftber  or  not  Homestead  is  Urban  or  Sural 
under  section  51,  article  16  of  constitution,  fact  that  it  is  within  or 
without  corporate  limits  of  city  is  not  of  controlling  importance. 

Reaffirmed  in  Paris  Exchange  Bank  v.  Hulen,  21  Tex.  Civ.  292, 
52  S.  W.  281.  Approved  in  Burow  v.  Grand  Lodge  etc.  of  Texas, 
133  Fed.  712,  holding  bankrupt  not  entitled  to  business  homestead 
exemption  in  town,  where  he  had  rural  homestead  in  addition  to 
unincorporated  town. 

Bmal  Homestead  may  be  Obanged  to  Urban  by  Valid  Extension  of 
city  boundaries  so  as  to  include  it,  without  owner's  consent,  and, 
being  so  changed,  extent  of  exemption  must  be  determined  by  terms 
of  constitution  applicable  to  its  status  when  question  arises. 

Reaffirmed  in  Lauchheimer  v.  Saunders,  27  Tex.  Civ.  486,  487,  65 
S.  W.  501,  502.  Approved  in  Lauchheimer  v.  Saunders,  97  Tex.  140, 
76  S.  W.  751,  where  growth  of  town  was  so  extended  as  to  include 
rural  homestead  of  nine  acres,  its  character  was  changed  to  urban 
one,  but  did  not  affect  one  hundred  acre  tract  outside  town. 

Distinguished  in  Mikael  v.  Equitable  Securities  Co.,  32  Tex.  Civ. 
186,  74  S.  W.  69,  holding  residence  established  in  village  of  six  or 
seven  residences  created  urban  homestead,  and  farm  was  no  part  of 
homestead. 

Finding  by  Trial  Conrt  That  Extension  of  Corporate  Limits  to  in- 
clude homestead  did  not  change  its  character  from  rural  to  urban 
is  upon  question  of  fact  and  binding  upon  supreme  court  upon  appeal. 

Approved  in  Jolly  v.  Diehl,  38  Tex.  Civ.  551,  86  S.  W.  966,  sub- 
mitting to  jury  question  whether  land  several  miles  distant,  used  in 
connection  with  lots  in  addition  to  city,  upon  which  was  family 
residence  for  homestead  purposes,  was  part  of  homestead;  Dignowity 
V.  Baumblatt,  38  Tex.  Civ.  365,  85  S.  W.  835,  question  whether  two 
tracts  of  land  constituted  urban  homestead,  or  one  alone  rural  home- 
stead, should  be  submitted  to  jury;  Laughheimer  v.  Saunders  (Tex. 
Civ.),  73  S.  W.  1135,  upholding  verdict  finding  that  homestead  was 
rural;  Saunders  v.  Lantham  (Tex.  Civ.),  57  S.  W.  70,  Roberts  v. 
Cawthon,  26  Tex.  Civ.  481,  482,  63  S.  W.  334,  335,  both  holding  error 
not  to  submit  question  whether  property  was  rural. 

91  Tex.  605-615,  44  8.  W.  70,  SANDOLPH  ▼.  FASMEBS'  ETC. 
TRUST  CO. 

Upon  Settlement  of  Receivership  and  Adjustment  of  Claims  arising 
against  corporation  prior  to  receivership,  and  holders  of  mortgages 
foreclosed  upon  property,  holders  of  former  claims  have  superior 
lien  upon  earnings  during  receivership,  and  earnings  fund  cannot,  as 
against  such  claimants,  be  charged  with  expenditures  for  benefit  of 
corpus  of  property.  If  such  charge  has  been  made,  such  fund  must 
be  reimbursed  from  proceeds  of  sale. 

Approved. in  Waters-Pierce  Oil  Co.  v.  United  States  etc.  Trust  Co., 
44  Tex.  Civ.  402,  99  S.  W.  213,  where  raUroad  is  in  hands  of  receiver. 
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court  cannot  appropriate  corpus  of  property  to  payment  of  claims 
for  expenses  in  operating  prior  to  receiver's  appointment;  Inter- 
national etc.  B.  B.  y.  Coolridge,  26  Tex.  Civ.  599,  62  S.  W.  1100, 
holding  certificates  superior  to  later  lien  unless  benefit  to  property 
disproved.     See  notes,  71  Am.  St.  Bep.  377,  382. 

Upon  Settlement  of  Becelverslilp,  Earnings  Fund  cannot,  as  against 
claimants  with  superior  lien  thereon,  be  charged  with  taxes  accruing 
before  and  during  receivership,  such  taxes  being  first  lien  on  property 
itself. 

See  note,  71  Am.  St.  Bep.  384. 

Insurance  Preminms  are  Properly  Allowed  In  Settlement  of  railroad 
receivership,  and  are  chargeable  to  mortgagees. 
See  note,  2  L.  B.  A.  (n.  s.)  1051. 

91  Tez.  621-625,  46  8.  W.  385,  GILBGnaH  ▼.  8TAHL  BLDG.  CO. 

Wliere  Becord  Shows  Appeal  Bond  Filed  in  proper  time,  although 
not  in  fact  so  filed,  it  will  be  presumed  valid  on  collateral  attack. 

Approved  in  Campbell  v.  Upson  (Tex.  Civ.),  81  S.  W.  362,  where 
petition  in  intervention  asked  for  judgment  against  plaintiffs  and 
other  interveners,  in  aid  of  judgment  rendered  against  "plaintiffs, 
other  interveners  and  other  parties,"  it  will  be  presumed  prayer  was 
amended  to  include  defendants. 

91  Tex.  628-630,  45  &  W.  375,  HOUSTON  ETO.  B.  B.  ▼.  BED  OBOSS 
STOCK  FABM. 

Under  Section  19,  Article  5  of  Constitatton  and  Article  1668,  B&- 
vised  Statutes,  right  of  appeal  from  justices'  judgments  is  given 
generally,  and  is  not  made  dependent  upon  giving  of  appeal  bond. 

Approved  in  Houston  etc.  B.  B.  v.  Bed  Cross  etc.  Farm  (Tex.  Civ.)y 
45  S.  W.  741,  J.  A.  Kemp  Grocer  Co.  v.  Keith  (Tex.  Civ.),  48  S.  W. 
743,  Edwards  v.  Morton,  92  Tex.  153,  46  S.  W.  793,  and  Thomas  v. 
Hogan  (Tex.  Civ.),  57  S.  W.  301,  all  reaflSrming  rule;  Brown  v. 
Button,  38  Tex.  Civ.  297,  85  S.  W.  455,  upholding  appeal  from  judcf- 
ment  of  justice's  court  dismissing  action  to  set  aside  judgment  against 
defendant  on  citation  by  publication  without  filing  appeal  bond; 
Karnes  County  v.  Nichols  (Tex.  Civ.),  54  S.  W.  656,  Karnes  Co.  v. 
Bay  (Tex.  Civ.),  57  S.  W.  77,  both  applying  rule  to  appeal  from 
commissioner's  court. 

Distinguished  in  Maley  v.  Mundy,  47  Tex.  Civ.  631,  107  S.  W.  906, 
where  plaintiff  obtains  money  judgment  in  justice  court,  defendants 
can  appeal  only  by  executing  appeal  bond  or  affidavit  in  lieu  thereof; 
Dickey  v.  Cox,  23  Tex.  Civ.  68,  55  S.  W.  360,  intervener  appealing 
from  judgment  in  justice's  court  against  defendant  for  amount  of 
account  and  against  defendant  and  him  for  costs,  must  file  appeal 
bond. 

Article  1670,  Bevised  Statutes,  Applies  Only  When  Justice's  Judg- 
ment is  rendered  for  some  amount  other  than  costs,  and  plaintiff, 
having  been  denied  all  recovery  and  charged  with  costs  in  justice 
court,  may  appeal  without  giving  bond. 

Approved  in  Wicker  v.  Jenkins,  49  Tex.  Civ.  369,  108  S.  W.  190, 
holding  abstract  of  judgment  sufficient  which  states  amount  of  judg- 
ment rendered  and  amount  still  due,  independent  of  costs;  Glameyer 
V.  Hamilton  (Tex.  Civ.),  60  S.  W.  471,  holding  bond  given  is  security 
for  costs  in  appellate  court. 


91  Tex.  631-641      NOTES  ON  TEXAS  EEPORTS.  806 

91  Tex.  631-634,  45  8.  W.  376,  FOSTER  ▼.  OULF  ETO.  BY. 

Defendant  Having  Answered  Petition  for  Damages  to  Land,  inter- 
vention by  co-owner  of  plaintiff,  necessary  party  to  action,  begins 
new  action  as  to  co-owner,  but  upon  amendment  of  petition  joining 
plaintiff  and  intervener  as  plaintiffs,  previous  waiver  by  defendant 
or  right  to  be  sued  in  county  of  land's  situs  remains  binding. 

Approved  in  Eversberg  v.  Miller  (Tex.  Civ.),  56  S.  W.  225,  where 
new  parties  are  made  plaintiffs,  there  is  no  new  action  as  to  defend- 
ant; Wilson  V.  Pecos  etc.  By.,  23  Tex.  Civ.  708,  58  S.  W.  184,  hold- 
ing action  for  damages  to  land  and  personalty  from  single  fire  properly 
brought  in  personalty  jurisdiction. 

To  Avoid  Mnltipliclty  of  Suits,  Court  Having  Jurisdiction  of  sub- 
ject matter,  tenants  in  common  should  be  joined  as  parties  litigant. 

Approved  in  Bobinson  v.  Chamberlain,  29  Tex.  Civ.  175,  68  S.  W. 
212,  holding  court  having  jurisdiction  of  principal  sum  sued  for 
is  not  deprived  thereof  where  sureties  sued  with  principal  for  breach 
of  contract  are  each  liable  in  sum  less  than  statute  requires  to  give 
jurisdiction. 

Destruction  of  Fmit  Trees  Growing  on  Land  is  Damage  to  premises. 

Approved  in  Texarkana  etc.  By.  Co.  v.  Spencer,  28  Tex.  Civ.  253. 
67  S.  W.  198,  holding  measure  of  damages  for  destruction  of  shade 
trees  and  ornamental  shrubbery  is  difference  between  market  value 
of  land  before  and  after  injury. 

91  Tex.  634-637,  46  a  W.  558,  MITCHELL  v.  BLOOM. 

Quashal  of  Seqnestratlon  Proceedings  Puts  End  to  Liability  of  sure- 
ties upon  replevy  bond  given  therein  notwithstanding  plaintiff  re- 
covers of  defendant  property  sued  for. 

Approved  in  London  v.  Miller,  19  Tex.  Civ.  451,  47  8.  W.  737,  Avery 
V.  Popper,  92  Tex.  341,  71  Am.  St.  Bep.  852,  48  S.  W.  573,  Lincoln  v. 
Hollenbach  (Tex.  Civ.),  49  S.  W.  687,  Barrett  v.  Habem,  22  Tex.  Civ. 
208,  54  S.  W.  645,  and  Love  v.  Hudson,  24  Tex.  Civ.  379,  59  S.  W. 
1129,  all  reaffirming  rule;  Jackson  v.  Corley,  30  Tex.  Civ.  420,  70  S. 
W.  572,  holding  plaintiff  not  entitled  to  judgment  against  sureties  on 
replevy  bond  where  distress  warrant  was  quashed;  Sullivan  v.  King 
(Tex.  Civ.),  80  S.  W.  1049,  1050,  quashing  of  affidavit  and  application 
in  garnishment  releases  garnishee  from  liability,  and  with  it  ceased 
liability  on  replevin  bondj  McElroy  v.  Niece,  20  Tex.  Civ.  687,  50 
S.  W.  425,  holding  bond  for  satisfaction  of  judgment  does  not  release 
lien  of  distress  warrant;  Hall  v.  Miller,  21  Tex.  Civ.  337,  51  S.  W.  37, 
holding  bond  in  attachment  proceedings  discharged  by  decree  adjudg- 
ing property  exempt;  Atkinson  v.  Witte  (Tex.  Civ.),  54  S.  W.  611, 
sustaining  judgment  foreclosing  attachment  lien  and  giving  judgment 
against  sureties;  Hail  v.  Tunstall,  21  Tex.  Civ.  594,  54  S.  W.  323, 
denying  recovery  on  bond  where  distress  proceeding  dismissed;  South- 
ard V.  Green  (Tex.  Civ.),  59  S.  W.  841,  holding  where  liquor  license 
void,  bond  fell  with  it. 

91  Tex.  638-641,  45  8.  W.  559,  SUTTON  v.  SniON. 

Upon  Acceptance  of  Trust  Deed  for  Benefit  of  Creditors  by  creditor 
who  did  not  participate  in  fraudulent  intent  in  its  execution,  it  be- 
comes valid  lien  for  security  of  his  claim,  and  trustee  is  entitled  to 
possession,  and  subsequent  attachment  levy  by  seizure  instead  of  by 
notice  as  prescribed  in  article  2292,  Bevised  Statutes  of  1879,  is  void. 


807  NOTES  ON  TEXAS  EEPOBTS.      91  Tex.  642-658 

Approved  in  Sutton  v.  Gregory  (Tex.  Civ.),  45  S.  W.  933,  follow- 
ing decision  on  certified  questions. 

Fact  Tliat  Tnustee  in  Deed  of  Txxist  for  Benefit  of  Creditors  partici* 
pated  in  fraud  in  its  execution  cannot  affect  accepting  creditors  inno- 
cent of  fraud. 

Approved  in  Keller  v.  Smith,  20  Tex.  Civ.  316,  49  S.  W.  264,  Wade 
V.  Odle,  21  Tex.  Civ.  661,  54  S.  W.  789,  both  reaffirming  rule;  Cleve- 
land V.  People's  Nat.  Bank  (Tex.  Civ.),  49  S.  W.  525,  holding  convey- 
ance to  secure  creditors  valid  where  one  acts  bona  fide;  Ohio  Culti 
vator  Co.  v.  People's  Nat.  Bank,  22  Tex.  Civ.  654,  55  S.  W.  771,  holding 
beneficiary  accepting  benefits  cannot  defeat  another  beneficiary  by 
proving  claims  fictitious;  Willis  v.  Weatherford  Compress  Co.  (Tex. 
Civ.),  66  S.  W.  473,  official  fees  collected  under  an  assignment  thereof 
are  not  recoverable  or  garnishable. 

Explained  in  Johnson  v.  Blum  (Tex.  Civ.),  66  S.  W.  463,  allowing 
recovery  against  husband  on  warranty  covenant  of  conveyance  of 
wife's  supposed  land,  but  which  in  fact  is  public  school  land. 

91  Tex.  642-651,  44  &  W.  410,  45  S.  W.  564,  BAYNEB  CATTLE  00. 
▼.  BEDFOBD. 

Oonveyance  of  Land  or  Claim  Thereto,  Wliich  is  at  Time  unappro- 
priated public  domain,  is  without  consideration,  and  grantee  may  de> 
feat  notes  given  for  purchase  price. 

Approved  in  Kiser  v.  Lunsford,  38  Tex.  Civ.  466,  86  S.  W.  928, 
holding  vendee  knowing  state  of  title  cannot  resist  payment  of  pur- 
chase money  notes,  unless  land  belongs  to  government;  Mahoney  v. 
Tubbs,  34  Tex.  Civ.  97,  77  S.  W.  823,  holding  bond  for  title  to 
vacant  public  land  void;  Johnson  v.  Blum,  28  Tex.  Civ.  13,  14,  66 
8.  W.  463,  allowing  recovery  upon  warranty  of  title  for  money  paid 
upon  land,  which  turns  out  to  be  public  domain;  Hodo  v.  Leeman,  27 
Tex.  Civ.  205,  65  S.  W.  382,  holding  agreement  intended  to  remove 
obstacle  against  acquiring  lands  afforded  consideration;  Harris  v. 
Sanders  (Tex.  Civ.),  45  S.  W.  30,  arguendo,  holding  third  party  can- 
not be  brought  in  on  independent  issue  after  judgment  rendered. 

Distinguished  in  Williams  v.  Finley,  99  Tex.  471,  473,  90  8.  W. 
1088,  1089,  rule  does  not  apply  to  sale  which  passed  possession  and 
valuable  improvements  in  land;  Logue  v.  Atkeson,  35  Tex.  Civ.  308, 
80  S.  W.  139,  holding  school  lands  not  public  domain  after  award 
and  proof  of  three  years'  occupancy,  and  are  subject  to  execution 
and  mortgage;  Scott  v.  Slaughter,  35  Tex.  Civ.  526,  80  S.  W.  644, 
holding  plea  of  failure  of  consideration  for  assignment  of  void  con- 
solidated lease  is  not  tenable  where  constituent  leases  remained  in 
force. 

Contracts  Against  Pnblic  Policy  are  illegal. 

Approved  in  Willis  v.  Weatherford  Compress  Co.  (Tex.  Civ.),  66 
S.  W.  473,  creditors  of  officer  in  garnishment  proceedings  cannot 
recover  fees  collected  by  assignee  of  such  officer  of  his  fees  in  office. 

91  Tex.  651-668,  45  8.  W.  690,  WILLIAMS  ▼.  PLAITTEBS'  ETC. 
NAT.  BANK. 

Probate  Court  Appointing  Temporary  Administrator  has  authority 
to  continue  such  appointment  at  next  succeeding  term. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Gibbs,  34  Tex.  Civ.  132, 
78  S.  W.  399,  holding  appointment  of  temporary  administrator  to 
conduct  suit  may  at  next  term  be  extended  by  order  entered  upon 
minutes  in  open  court. 
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Where  Note  is  not  Properly  Protested  and  Evidence  does  not  shovr 
maker  is  insolvent,  delay  in  suing  releases  indorser. 
See  note,  18  L.  B.  A.  (n.  s.)  542. 

91  Tex.  658-660,  46  a  W.  554,  COOPEB  ▼.  HINEB. 

Under  Bole  29  for  Courts  of  Civil  Appeals,  Assignments  of  Error 
copied  in  appellant's  brief,  containing  no  propositions  and  followed 
by  none  supported  by  appropriate  btatements  from  record,  may  be 
disregarded. 

Approved  in  Walker  v.  Texas  etc.  Co.  (Tex.  Civ.),  75  S.  W.  48, 
Bowman  v.  Hoffman  (Tex.  Civ.),  74  S.  W.  341,  Davis  v.  Converse 
(Tex.  Civ.),  46  S.  W.  912,  Guerguin  v.  McGown  (Tex.  Civ.),  53  S. 
W.  586,  Cage  v.  Tucker,  25  Tex.  Civ.  49,  60  S.  W.  580,  Yaeger  v.  Neil, 
26  Tex.  Civ.  26,  64  S.  W.  702,  Boone  v.  Herald  News  Co.,  27  Tex.  Civ. 
547,  548,  66  S.  W.  314,  all  following  rule;  Lowenthal-Harrison  Co.  ▼. 
Edmiston  'Bros.,  40  Tex.  Civ.  267,  89  S.  W.  308,  holding  assignment 
of  error  that  court  erred  in  sustaining  motion  to  quash  writ  of  garnish- 
ment, application  for  same  being  in  compliance  with  law,  insufficient, 
not  showing  specific  ground  of  error;  Gray  v.  Moore,  37  Tex.  Civ.  410, 
84  S.  W.  294,  proposition  asserting  error  in  charge  should  be  followed 
by  statement  showing  charge  was  given,  with  citation  of  page  of 
record. 

Bnles  29  and  30  for  Courts  of  Civil  Appeals,  as  amended  June 
29,  1895,  do  not  restrict  court  to  requiring  new  or  amended  brief  for 
violation  Of  rule  29. 

Approved  in  Horseman  v.  Coleman  Co.  (Tex.  Civ.),  57  S.  W.  304, 
holding  assignment  insufficient  where  not  copied  in  the  brief. 

91   Tex.   660-665,   45   &  W.   556,   IKTEBNATIONAL   ETC.   BY.   ▼. 
KNIGHT. 

It  is  not  Negligence^  as  Matter  of  Law,  for  Railroad  Company  to 
erect  and  maintain  buildings  obstructing  view  of  track,  but  such  faet 
is  matter  to  be  considered  on  question  whether  or  not,  in  particular 
instance,  there  was  negligence  in  operation  of  train. 

Approved  in  Galveston  etc.  By.  v.  Harris,  22  Tex.  Civ.  21,  53  8.  W. 
602,  reaffirming  rule;  Missouri  etc.  By.  Co.  v.  Gentry  (Tex.  Civ.),  70 
S.  W.  563,  jury  had  right  to  consider  existence  of  sidetrack  and  cars 
thereon  in  determining  whether  employees  used  proper  care  in  moving 
engine  and  car;  San  Antonio  etc.  By.  v.  Stollier  (Tex.  Civ.),  49  S.  W. 
681,  holding  obstruction  by  embankment  not  negligence  per  se;  Flores 
v.  Atchison,  T.  &  S.  F.  By.,  24  Tex.  Civ.  330,  66  S.  W.  711,  railway 
company  is  not  negligent  in  leaving  long  string  of  cars  on  switching 
track.    See  note,  12  L.  B.  A.  (n.  s.)  1069. 

Distinguished  in  International  etc.  By.  Co.  v.  Johnson,  23  Tex.  Civ. 
185,  55  S.  W.  787,  upholding  charge  allowing  recovery,  if  wreck  was 
due  to  location  of  switch,  and  road  and  roadbed  were  negligently  con- 
structed and  maintained. 

91  Tex.  665-671,  45  8.  W.  798,  GALVESTON  COUNTY  v.  DUCIB. 

County  Physician,  Having  Been  Discharged  Wlthoat  Canse  before 
end  of  his  contract  term,  is  entitled  to  recover  his  salary,  in  so  far 
as  lawful,  less  additional  earnings  from  private  practice  owing  to  re- 
lease of  his  time  from  duties  of  office. 

Approved  in  Galveston  Co.  v.  Ducie  (Tex.  Civ.),  46  S.  W.  1135,  de- 
ciding on  answers  to  certified  questions.  See  note.  6  L.  B.  A.  (n.  s.) 
57,  98. 
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01  Tex.   671-672,   47   8.   W.  96,   HOUSTON  ETC.  BY.  ▼.   O'NEAL. 

Article  4607,  Beqnlrlng  Warning  by  Bell  and  Wlilstle  upon  approach 
of  train  to  crossing,  at  di&tance  of  not  less  than  eighty  rods,  is  calcu- 
lated to  seasonably  warn  persons  about  to  cross;  charge  requiring 
warning  at  point  nearer  than  eighty  rods  is  error. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Hall,  34  Tex.  Civ.  538,  80  S.  W. 
135,  holding  statute  does  not  require  use  of  whistle  signal  before  back- 
ing train  over  crossing  distant  less  than  eighty-rods;  Ft.  Worth  etc. 
Ry.  Co.  V.  Greer,  29  Tex.  Civ.  562,  69  S.  W.  422,  statute  does  not  apply 
where  engine  starts  from  point  less  than  eighty  rods  distant  from 
crossing;  International  etc.  R.  Co.  v.  Ives,  31  Tex.  Civ.  273,  71  S.  W. 
773,  holding  charge  requiring  whistle  to  be  blown  at  eighty  rods  from 
crossing  erroneous;  Missouri  etc.  Ry.  v.  Melugin  (Tex.  Civ.),  63  S.  W. 
339,  holding  charge  that  warning  be  heard  erroneous. 

Distinguished  in  Galveston  etc.  Ry.  Co.  v.  Tirres,  33  Tex.  Civ.  363, 
76  S.  W.  807,  upholding  charge  making  failure  to  blow  whistle  and 
ring  bell  eighty  rods  from  crossing  as  provided  by  law  negligence. 

91   TeOL  67S-679,   46  8.  W.  793,   TRINITY  ETO.   BY.   V.   BROWN. 

Power  to  Appoint  Beceiyer  is  Inherent  in  Conrt  of  Chancery  where- 
ever  property  lies  in  territory  subject  to  court's  process. 

Reaffirmed  in  Trinity  etc.  Ry.  v.  Brown  (Tex.  Civ.),  46  S.  W.  929. 

91  Tex.  679-684,  66  Am.  St.  Bep.  920,  45  a  W.  796,  WHEELOCK  v. 
OAVITlr. 

IfaiTled  Woman  Having  Never  Appeared  Before  Officer  for  purpose 
of  acknowledging  deed  of  community  realty,  or  in  fact  acknowledged 
same,  or  in  any  way  invoked  officer's  authority  in  that  respect,  certi- 
ficate of  acknowledgment,  however  formal,  does  not  bind  her,  even  as 
against  an  innocent  purchaser  for  value  and  without  notice. 

Approved  in  Moreno  v.  Spencer,  37  Tex.  Civ.  72,  82  S.  W.  1054,  hold- 
ing burden  of  proof  was  in  married  woman  that  her  acknowledgment 
was  not  in  fact  taken,  and  that  she  did  not  appear  before  notary; 
Thompeon  v.  Johnson,  24  Tex.  Civ.  249,  58  S.  W.  1031,  1032,  holding 
affidavit  of  forgery  gave  alleged  purchaser  burden  of  proving  ac- 
knowledgment; Colonial  etc.  Mtg.  Co.  v.  Thetford,  27  Tex.  Civ.  153, 
66  S.  W.  104,  arguendo.    See  note,  80  Am.  St.  Rep.  672. 

91  Tez.  684-691,  45  8.  W.  897,  BEAN  V.  BBOWNWOOD. 

Bale  of  Bealty  Without  Division  Under  Execution  for  Inadequate 
Price,  without  personal  notice  to  owner  prescribed  by  article  2366, 
Revised  Statutes,  should  be  set  aside  upon  proper  motion,  accompanied 
by  tender  of  purchase  money  paid,  though  such  lack  of  notice  be  not 
shown  to  have  caused  inadequacy  of  price. 

Approved  in  Moore  v.  Perry  (Tex.  Civ.),  46  S.  W.  880,  setting  aside 
sale  of  lots  in  bulk  without  division;  Edwards  v.  Bamberger  (Tex. 
Civ.),  55  S.  W.  43,  setting  aside  sale  where  no  notice  given. 
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92  TeOL  1-12,  37  Sw    W.   415,   HOUSTON    ETO.    B.    R.    ▼.    STBY- 


(Courts  of  OivU  Appeals  BererBlng  Judgments  of  Trial  Courts  can 
enter  final  judgments  only  when  evidence  in  record  entitles  one  party 
to  judgment  as  matter  of  law. 

Approved  in  Eastham  v.  Hunter,  98  Tex.  563,  86  S.  W.  324,  Stevens 
V.  Heirs  of  Masterson,  90  Tex.  423,  39  S.  W.  294,  Patrick  v.  Smith, 
90  Tex.  274,  38  S.  W.  21,  Hanaford  v.  Morton,  22  Tex.  Civ.  590,  55 
S.  W.  989,  Patterson  v.  City  of  Austin,  15  Tex.  Civ.  206,  39  S.  W. 
978,  and  McCarty  v.  Johnson,  20  Tex.  Civ.  186,  49  S.  W.  1099,  all 
holding  evidence  did  not  authorize  appellate  court  to  render  judg- 
ment; Houston  etc.  Ry.  Co.  v.  Martin,  21  Tex.  Civ.  209,  51  S.  W. 
642,  where  appellate  court  rendered  judgment,  there  being  no  issues 
of  fact  for  submission  to  jury;  Houston  etc.  R.  R.  v.  McCarty  (Tex. 
Civ.),  62  S.  W.  106,  giving  judgment  where  issue  decided  by  supreme 
court  in  appellant's  favor;  Underwood  v.  Jones  (Tex.  Civ.),  65  8.  W. 
481,  holding  error  to  give  judgment  where  evidence  not  conclusive. 

Under  Article  1335,  Revised  Statutes  It  Is  Duty  of  Court  to  enter 
judgment  in  conformity  with  verdict  if  it  is  responsive  to  issues 
submitted  and  in  proper  form. 

Approved  in  Davis  v.  Pullman  Co.,  34  Tex.  Civ.  623,  79  S.  W.  637, 
denying  motion  to  enter  judgment  against  a  defendant  on  verdict 
against  its  codefendant;  Griffin  v.  McKinney,  25  Tex.  Civ.  438,  62 
S.  W.  82,  holding  assignment  of  error  as  to  evidence  unnecessary, 
where  facts  found  by  court. 

Receiver  of  Railroad  Who  had  Conveyed  to  Purchaser,  but  who  still 
retains  possession  and  management  when  injury  occurred  cannot 
maintain  plea  of  his  discharge  in  suit  for  damages. 

Approved  in  Houston  etc.  Ry.  Co.  v.  Bath,  17  Tex.  Civ.  711,  44  S. 
W.  602,  where  record  showed  receiver  had  not  been  discharged  when 
damage  occurred  for  which  suit  brought. 

92  Tex.  lS-21,  40  8.  W.  140,  42  8.  W.  961,  39  la.  R.  A.  258,  SHER- 
MAN V.  LANGHAM. 
Courts  cannot»  In  Advance  of  City  Council's  Fixing  Current  Ex- 
penses for  given  year,  order  it  to  devote  part  of  its  taxing  power 
to  purpose  outside  current  expenses. 

(811). 
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Approved  in  City  of  San  Antonio  v.  Boutledge,  46  Tex.  Civ.  218, 
223,  102  S.  W.  769,  772,  holding  duty  of  city  council  under  charter 
to  levy  taxes  up  to  limit  of  taxing  power  for  payment  of  judgment 
against  city  is  mandatory  and  enforceable  by  mandamus. 

See  note,  98  Am.  St.  Bep.  884. 

Distinguished  in  Cass  Co.  v.  Wilbarger  Co.,  25  Tex.  Civ.  58,  60  S. 
W.  991,  holding  act  authorizing  full  bond  issue  for  past  indebtedness 
constitutional. 

Creditor  by  Judgment  Foimded  upon  Tort  is  not  Deprived  of  prop- 
erty without  due  process  by  Special  Laws,  1895,  page  41,  diminishing^ 
taxing  power  of  city  of  Sherman  and  affecting  present  collection  bf 
judgment. 

Approved  in  Parsons  v.  Ft.  Worth,  26  Tex.  Civ.  275,  63  S.  W.  890, 
arguendo. 

Validity  of  Judgment  cannot  be  Litigated  In  Mandamus  to  enforce 
such  judgment. 
See  note,  9  L.  B.  A.  (n.  s.)  1Q04. 

Judgment  Founded  on  Tort  is  not  Oontrsct,  Impairment  of  which 
is  prohibited  by  federal  constitution. 

See  notes,  61  L.  B.  A.  800;  58  L.  B.  A«  900. 

92  Tex.  21-22,  46  8.  W.  627,  SMITH  ▼.  HOBTON. 
A  Bicycle  Is  not  Exempt  from  Execution  as  a  Tool  or  Apparatos 

belonging  to  the  trade  or  profession  of  an  architect. 

Approved  in  Massie  v.  Atchley,  28  Tex.  Civ.  115,  66  S.  W.  583, 
physician's  typewriter  is  not  exempt  as  a  professional  tool  or  ap- 
paratus; Cates  V.  McClure,  27  Tex.  Civ.  460,  66  S.  W.  224,  holding 
buggy  and  harness  of  land,  loan  and  insurance  agent  not  exempt. 

92  Tex.  22-27,  45  8.  W.  8,  WARD  ▼.  WILSON. 

Miscellaneous.— Kelley  v.  Ward  (Tex.  Civ.),  58  S.  W.  207,  Kelley  v. 
Ward,  94  Tex.  293,  60  S.  W.  311,  both  referring  historically  to  former 
appeal. 

92  Tez.  28-38,  45  a  W.  377,  46  8.  W.  629,  WOOIiLET  v.  SUIiLIVAN. 
Allowances  for  Support  of  Widow  and  Children  of  Decedents  are 

creatures  of  statute  and  independent  of  will  of  testator. 

Approved  in  Latham  v.  Dawson,  40  Tex.  Civ.  222,  89  S.  W.  316, 
holding  widow  could  not  transfer  community  property  in  payment  of 
community  debt  te  prejudice  of  rights  of  minor  children  to  allowance; 
King  V.  Battaglia,  38  Tex.  Civ.  37,  84  S.  W.  843,  holding  where  estate 
insolvent,  fact  that  widow  had  formerly  executed  deed  of  trust  given 
by  husband  on  certain  property  does  not  prevent  allowance  to  herself 
and  minor  children  from  being  first  paid  out  of  proceeds  of  property; 
Nelson  v.  Lyster,  32  Tex.  Civ.  358,  74  S.  W.  55,  holding  widow's  right 
to  allowance  out  ot  certain  property  superior  to  bequest  by  testator; 
Simms  v.  Hixon  (Tex.  Civ.),  65  S.  W.  37,  holding  setting  apart  ex- 
empt property  withdraws  it  from  administration. 

Fact  That  Widow  Answered  Suit  Personally  but  not  as  executrix 
and  that  judgment  rendered  within  year  from  probate  of  will,  docs 
not  make  judgment  void  as  against  executrix. 

Approved  in  Boss  v.  Drouilhet,  34  Tex.  Civ.  333,  80  S.  W.  245,  hold- 
ing service  on  one  executor  only  and  rendition  of  judgment  within 
year  does  not  make  judgment  against  estate  void. 
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02  Tex.  38-44,  45  8.  W.  622,  McGHEE  v.  BOMATKA. 

Wbero  Judgment  is  Attacked  by  Defendant  on  Gronnd  that  he  is 
wroiig]7  named  thereiD,  and  coart  denies  his  right  to  attack  judg- 
ment for  any  cause,  such  denial  is  upon  merits  of  his  case,  and  is 
binding  upon  him  until  set  aside. 

Approved  in  McGhee  v.  Romatka  (Tex.  Civ.),  47  S.  W.  282,  argu- 
endo, sustaining  exceptions  to  petition  to  vacate  judgment  alleging 
petitioner  was  stranger  to  judgment. 

92  Tez.  44^1,  46  8.  W.  562,  HAYNE8  ▼.  PACKARD. 

Land  Covered  by  Waters  of  Bay  at  High  Tide  is  not  subject  to 
grant  by  state. 

Approved  in  De  Merit  v.  Robison,  102  Tex.  362,  116  S.  W.  797, 
holding  Revised  Statutes  of  1895,  articles  3498a,  3498j,  declaring  that 
"public  school,  university,  asylum  and  public  lands"  shall  be  open 
to  purchase,  does  not  include  soil  below  ordinary  high  tide. 

Damages  on  Breach  of  Warranty  of  Title  are  Proportioned  accord- 
ing to  purchase  price  of  that  part  of  land  to  which  title  failed. 

Approved  in  Mayer  v.  Wooten,  46  Tex.  Civ.  334,  102  8.  W.  427,  ap- 
plying rule  although  warrantee  had  believed  that  the  portion  of  land 
to  which  title  was  good  was  all  that  was  covered  by  deed. 

92  Tex.  51^54,  46  8.  W.  564,  McKEE  v.  8IM8. 

Distress  Warrant  Sued  Out  for  Amount  in  Excess  of  Bent  Dae  is  to 
extent  of  excess  illegally  and  unjustly  sued  out  under  article  3241,  Re- 
vised Statutes. 

Approved  in  Watson  v.  Boswell,  25  Tex.  Civ.  383,  61  S.  W.  409,  giv- 
ing damages  only  for  amount  in  excess. 

92  Tex.  54-57,  45  a  W.  795,  BBOWN  ▼.  BOIAND. 

Parol  Evidence  not  Admissible  to  Prove  That  Machinery  affixed  to 
land  not  intended  to  pass  by  deed  of  land. 

Approved  in  State  Security  Bank  v.  Hoskins,  130  Iowa,  346,  106  N. 
W.  766,  8  L.  R.  A.  (n.  s.)  376,  holding  evidence  not  admissible  to  prove 
gas  engine  in  farm  building  not  covered  by  deed  of  farm. 

92  Tex.  5fr-66,  45  8.  W.  1004,  HOOUE  V.  BASER. 

Article  7,  Section  2  of  Constitution  Executes  Itself  in  so  far  as  it 
g^ves  to  school  fund  an  equitable  half  of  public  domain  and  leaves  to 
legislature  segregation  of  such  half  interest. 

Approved  in  Stokes  v.  Riley,  29  Tex.  Civ.  375,  68  S.  W.  704,  holding 
acts  creating  Memphis  and  El  Paso  reservation  did  not  segregate  such 
land  from  public  domain  so  as  to  prevent  an  unlocated  part  thereof 
from  being  part  of  school  lands;  Harrington  v.  Blankenship  (Tex. 
Civ.),  52  S.  W.  585,  holding  designation  of  lands  as  unreserved  school 
land  does  not  invalidate  lease. 

Under  Article  7,  Section  2  of  Constituti<m,  Action  by  Legislature 
not  providing  pro  tanto  for  segregation  of  school  funds  interest  in 
public  domain  is  final. 

Approved  in  Hall  v.  Rushing,  21  Tex.  Civ.  634,  54  S.  W.  32,  holding 
lessee  from  commissioner  has  title  superior  to  that  of  mere  possessor. 

One-half  of  Public  Domain  was  Made  Fart  of  School  Fund  by  con- 
stitution without  reference  to  right  of  acquiring  homestead  donations, 
and  when  other  half  is  exhausted  such  right  ceases. 

Approved  in  Burkhead  v.  Bush  (Tex.  Civ.),  75  S.  W.  68,  holding 
land  not  subject  to  homestead  entry;  Eoblcs  v.  Cooksey  (Tex.  Civ.),  70 
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S.  W.  586,  holding  not  applicable  to  conditions  existing  in  1882  to  de- 
termine whether  homestead  entrjman  then  acquired  any  right. 

Distinguished  in  Yoacham  v.  McCurdy,  27  Tex.  Civ.  186,  65  S.  W. 
215,  holding  act  giving  settler  preference  right  to  unappropriated 
lands  in  conflict  with  homestead  law. 

Miscellaneous. — See  note,  58  L.  B.  A.  854. 

92  Tez.  66-71,  45  8.  W.  996,  COMMONS  ▼.  CLEMOKSw 
Husband's  Interest  In  Community  Homestead  of  Former  Marriage 

vests  in  his  heirs  subject  to  use  of  widow  pending  administration,  and 
is  subject  to  partition  if  estate  is  insolvent. 
See  note,  4  L.  B.  A.  (n.  s.)  794. 

92  Tex.  72-76,  45  &  W.  994,  BAKCHO  BONITO  LAND  ETC.  CO.  ▼. 
NORTH. 

Vendee  must  be  Evicted  by  Superior  Title  before  he  can  sue  on 
covenant  of  warranty. 

See  notes,  122  Am.  St.  Rep.  856;  17  L.  B.  A.  (n.  s.)  1182. 

92  Tex.  76-86,  45  8.  W.  998,  FBISTOE  ▼.  BLUM. 

Wbere  Cltlsen  Contracts  to  Purchase  Land  from  State,  so  long  as 
he  performs  his  contract  he  cannot  be  deprived  of  rights  thereunder^ 
but  when  he  fails  so  to  do,  state  may  rescind  sale  and  take  back  con- 
trol of  land. 

Approved  in  Gibbons  v.  Hall  (Tex.  Civ.),  59  S.  W.  815,  giving  ven- 
dee right  of  homestead  against  all  but  vendor. 

Section  11,  Act  of  April  1,  1887,  has  Operation  upon  Antecedmit 
contracts  for  sale  of  public  lands  and  permits  forfeiture  thereof  for 
default  in  payment. 

Approved  in  Waggoner  v.  Flack,  188  XJ.  S.  605,  23  Sup.  Ct.  Rep. 
345,  47  L.  613,  obligation  of  contract  of  state  with  purchase  of  public 
lands  not  impaired  by  Texas  act  of  1897,  repealing  statute  in  force 
when  contract  made  denying  remedy  of  forfeiture  for  nonpayment  of 
interest  as  agreed  upon;  Liang  v.  Carothers,  21  Tex.  Civ.  120,  51  S.  W. 
272,  holding  tenant  from  purchaser  may  acquire  title  after  forfeiture 
by  landlord;  Waggoner  v.  Flack,  21  Tex.  Civ.  450,  52  S.  W.  584,  hold- 
ing forfeiture  valid  without  reference  to  law  giving  purchaser  rights; 
Standifer  v.  Wilson,  93  Tex.  235,  238,  54  S.  W.  899,  901,  holding  act 
not  contrary  to  constitution  forbidding  relief  by  legislature  to  pur- 
chasers of  school  lands;  Walker  v.  Began,  93  Tex.  253,  54  S.  W.  1020, 
holding  sale  by  commissioner  to  infant  creates  no  binding  contract; 
Simms  v.  Wright  (Tex.  Civ.),  56  S.  W.  Ill,  depriving  purchaser  of 
right  to  improvements  on  forfeiture;  McKinley  v.  Keath,  24  Tex.  Civ. 
571,  59  S.  W.  814,  holding  commissioner  may  effect  forfeiture  though 
vendee  be  dead;  Island  City  Sav.  Bank  v.  JDowlearn,  94  Tex.  388,  60 
S.  W.  755,  holding  commissioner  could  not  declare  forfeiture  January 
20,  1892,  for  failure  to  pay  interest  due  November  1,  1891;  O'Keefe  v. 
McPherson,  25  Tex.  Civ.  315,  61  S.  W.  534,  Comanche  Co.  v.  Brightman 
(Tex.  Civ.),  62  S.  W.  975,  both  holding  provision  for  entering  for- 
feiture must  be  strictly  complied  with;  Brightman  v.  Comanche  Co., 
94  Tex.  603,  63  S.  W.  859,  holding  provision  that  commissioner  enter 
forfeiture  in  certain  manner  is  declaratory  only. 

Criticised  in  Millett  v.  McCombs  (Tex.  Civ.),  48  S.  W.  1119,  yet 
holding  act  is  constitutional. 

On  Sale  of  Land  by  State  It  has  Same  Bights  as  ordinary  vendor  in 
default  of  payment. 
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Approved  in  WUloughby  v.  Long,  96  Tex.  199,  71  S.  W.  547,  where 
state  sells  whole  survey  by  acre  and  it  contains  more  than  estimated, 
it  can  only  demand  payment  for  excess  and  in  default  thereof  have 
surplus  set  apart  by  partition;  dissenting  opinion  in  State  v.  Palmer, 
158  Fed.  719,  majority  holding  after  state  had  sued  foreign  corpora- 
tion in  state  court  and  had  receiver  appointed  for  all  its  property 
within  state,  federal  court  without  jurisdiction  to  appoint  receiver  for 
same  property. 

Section  11  of  Act  of  April  1,  1887,  Authorizing  Commissioner  of 
land  office  to  declare  forfeitures  for  nonpayment  of  interest  on  price 
due  does  not  impair  obligation  of  contracts. 

Approved  in  Wilson  v.  Standefer,  184  U.  S.  408,  22  Sup.  Ct.  Rep. 
384,  46  L.  615,  and  Waggoner  v.  Flack,  188  U.  S.  600,  23  Sup.  Ct.  Rep. 
345,  47  L.  612,  both  holding  act  of  18©7  providing  for  forfeiture  in 
ease  of  nonpayment  of  price  not  involved  as  impairing  obligation  of 
contracts  for  land  made  before  its  passage. 

Declaration  of  Forfeiture  by  Commissioner  of  Land  Office  under  act 
of  April  1,  1887,  for  failure  to  pay  interest  on  price  is  not  judicial  act. 

Approved  in  Lawless  v.  Wright,  39  Tex.  Civ.  28,  86  S.  W.  1040,  hold- 
ing land  so  forfeited  is  restored  to  public  domain. 

92  Tex.  86-91,  46  &  W.  25,  CITY  OF  EL  PASO  ▼.  BUCKMAN. 

Validity  of  Incorporation  cannot  lie  Attacked  in  collateral  pro- 
ceedings. 

Approved  in  City  of  Tyler  v.  Tyler  etc.  Loan  Assn.,  98  Tex.  75, 
81  8.  W.  4,  holding  in  action  for  collection  of  tax  levied  by  city 
taxpayer  could  not  raise  question  whether  city  had  the  ten  thousand 
inhabitants  necessary  to  authorize  it  to  levy  the  tax;  State  v. 
Buchanan,  37  Tex.  Civ.  328,  83  S.  W.  724  holding  fact  that  election 
of  trustee  of  school  district  was  irregular  because  he  acted  as  judge 
at  his  own  election  does  not  invalidate  acts  of  trustees  in  which  he 
participated;  Boesch  v.  Byrom,  37  Tex.  Civ.  38,  83  S.  W.  19,  holding 
regularity  of  election  of  school  trustees  could  not  be  questioned  in 
proceeding  to  restrain  levy  of  tax  voted  by  the  district  at  an  elec- 
tion called  by  such  trustees;  School  District  No.  21  v.  Board  of 
County  Commissioners,  15  Wyo.  85,  86  Pac.  26,  holding  in  suit  to 
enjoin  payment  of  special  school  tax  by  county  treasurer  to  school 
district,  the  district  must  be  presumed  legally  organized. 

Distinguished  in  Parks  v.  West,  102  Tex.  18,  .111  S.  W.  729,  holding 
action  by  taxpayer  to  restrain  school  district  from  levying  tax  not 
objectionable  as  collateral  attack  on  corporate  existence  though  right 
of  district  to  exist  under  constitution  may  be  in  question;  Ex  parte 
Lewis,  45  Tex.  Cr.  18,  108  Am.  St.  Rep.  929,  73  S.  W.  812,  holding 
validity  of  acts  of  legislative  officers  of  municipality  appointed  by 
governor  in  accordance  with  city  charter  could  be  attacked  collater- 
ally. 

92  Tez.  92-94,  46  8.  W.  1002,  MORRIS  ▼.  MORGAN. 

Wbere  Order  of  Sale  was  Returned  by  Sheriff  Without  Execution 
as  writ  of  possession,  clerk  may  properly  issue  new  writ  directing 
execution  of  such  balance  of  judgment. 

Approved  in  Morris  v.  Morgan  (Tex.  Civ.),  46  S.  W.  668,  following 
decision  on  certified  questions. 
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82  Tez.  94-98,  45  &  W.  1007,  EBEB8TADT  T.  8TATB. 
Motion    of   Defendant    at  Close  of  FlaintUPa  Case  for  Ckwrt  to 

direct  verdict  should  not  be  treated  as  demurrer  to  evidence. 

Approved  in  Woldert  Grocery  Co.  v.  Veltman  (Tez.  Civ.),  83  S. 
W.  224,  reaffirming  rule. 

92  Tez.  98-104»  46  S.  W.  28,  BAN  ANTONIO  ETO.  BY.  T.  MOBOAK. 

To  Constitnte  Negligence  Tbere  mnat  Appear  Daty  on  part  of 
defendant  to  party  injured  and  legal  nonperformance  of  that  duty. 

Approved  in  Crawleigh  v.  Galveston  etc.  By.  Co.,  28  Tex.  Civ.  266, 
67  S.  W.  144,  holding  railroad  not  liable  for  injury  to  person  riding 
on  freight  train  if  he  was  trespasser  and  his  presence  unknown; 
Flores  v.  Atchinson  etc.  By.,  24  Tex.  Civ.  330,  66  S.  W.  711,  holding 
railroad  not  obliged  to  know  peril  of  child  playing  among  cars. 

To  State  Caose  of  Action  for  Injury  to  Minor  Child  by  turntable 
maintained  by  defendant  railroad  company  on  its  premises,  inten- 
tional injury,  or  invitation  by  defendant  to  child  to  come  upon 
premises,  must  be  alleged. 

Approved  in  Williamson  v.  Gulf  etc.  By.  Co.,  40  Tex.  Civ.  21, 
88  S.  W.  280,  holding  stone  abutment  of  railroad  bridge  so  built  as 
to  form  steps  leading  from  base  to  track  not  an  invitiation  to  child 
to  go  upon  same;  Denison  etc.  By.  Co.  v.  Harlan,  39  Tex.  Civ.  430, 
431,  87  S.  W.  733,  734,  and  San  Antonio  etc.  By.  Co.  v.  Skidmore,  27 
Tex.  Civ.  330,  331,  65  S.  W.  216,  where  railroad  held  liable  for 
injury  received  by  child  while  playing  on  unguarded  turntable; 
Simonton  v.  Citizens'  Electric  Light  etc.-  Co.,  28  Tex.  Civ.  377,  67 
S.  W.  532,  holding  maintenance  of  electric  light  poles  along  highway 
with  spikes  in  them  to  allow  ascent  not  an  invitation  to  children  to 
use  them;  DriscoU  v.  Clark,  32  Mont.  182,  80  Pac.  2,  holding  in 
action  for  injury  received  by  child  while  playing  about  machinery 
operated  by  defendant,  allegation  in  complaint  that  defendant  knew 
the  machinery  did  attract  children  insufficient;  San  Antonio  etc.  By. 
V.  Morgan  (Tex.  Civ.),  46  S.  W.  673,  denying  recovery  where  invita- 
tion not  shown;  San  Antonio  etc.  By.  v.  Morgan,  24  Tex.  Civ.  60, 
61,  58  S.  W.  545,  546,  sustaining  petition  where  facts  alleged  sufficient 
to  indicate  invitation.    See  note,  19  L.  B.  A.  (n.  s.)  1118. 

92  Tez.  104-107,  47  Q.  W.  712,  DOTY  T.  BABNAED. 
One  Who  Accepts  Benefit  Under  Deed  is  Estopped  to  Claim  Bigbts 

inconsistent  therewith. 

Approved  in  Jones  v.  Male,  26  Tex.  Civ.  183,  62  S.  W.  828,  giving 
lien  for  purchase  price  on  land  bought  for  use  as  homestead;  Walsh 
V.  Ford,  27  Tex.  Civ.  577,  66  S.  W.  856,  holding  one  claiming  title 
under  deed  retaining  lien  estopped  to  deny  lien. 

92  Tez.  108-113,  46  S.  W.  30,  CLEVELAND  T.  HEIDENHEIMEB. 

The  Holder  of  Equitable  Interest  in  Contract  is  not  necessary  party 
to  suit  thereon. 

Approved  in  City  of  Austin  v.  Cahill,  99  Tex.  190,  88  S.  W.  548, 
holding  in  mandamus  by  municipal  bondholders  who  had  refused  to 
accept  refunding  bonds  in  lieu  thereof  to  compel  city  to  apply  money 
collected  for  refunding  bonds  to  their  bonds,  refunding  bondholders 
not  necessary  parties. 
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92  Tex.  113-117,  46  S.  W,  32,  EASTLAND  V.  WILLIAMS. 

Allowance  by  GKiardian  and  Approval  by  Probate  Court  of  claim 
for  attorney's  fees  against  ward  is  in  effect  a  judgment,  and  not 
open  to  collateral  attack  in  passing  upon  guardian's  report. 

Approved  in  Logan  v.  Gay,  99  Tex.  604,  90  S.  W.  862,  holding  claim 
for  support  of  ward  approved  by  court  and  duly  entered  on  claim 
docket  could  not  be  attacked  on  settlement  of  guardian  account;  De 
Cordova  v.  Rogers,  97  Tex.  66,  75  S.  W.  19,  holding  claims  against 
ward's  estate  which  have  been  duly  allowed  and  entered  not  within 
provisions'  of  article  2799,  Revised  Statutes  of  1895,  relative  to  re- 
view of  proceedings  in  matters  of  guardianship;  Read  v.  Henderson 
(Tex.  Civ.),  57  S.  W.  79,  arguendo,  leaving  question  whether  allow- 
ance amounts  to  judgment  undecided. 

92  Tex.  117-122,  46  a  W.  33,  ABMSTBONO  ▼.  GALVESTON  ETO. 


ArUcles  3378,  3379,  Revised  Stotutes,  Prohibiting  Contracts  limit- 
ing suit  thereon  to  less  than  two  years,  or  requiring  notice  of  claim 
as  condition  precedent  to  right  to  sue,  are  not  void  as  attempts  to 
regulate  interestate  commerce,  when  applied  to  railroads  and  their 
contracts  for  interstate  shipments. 

Approved  in  International  etc.  R.  R.  Co.  v.  Vandeventer,  48  Tex. 
Civ.  369,  107  S.  W.  561,  refusing  to  enforce  contract  of  shipment  from 
another  state  limiting  liability  of  carrier  though  valid  in  state  where 
made;  Texas  etc.  Ry.  Co.  v.  Murtishaw,  34  Tex.  Civ.  449,  78  S.  W. 
954,  holding  statute  providing  that  when  goods  shipped  over  two  or 
more  railroads  operating  in  state,  suit  for  damages  may  be  brought 
against  any  one  or  all,  applies  to  interstate  shipments;  Galveston  etc. 
Ry.  Co.  V.  Fales,  33  Tex.  Civ.  460,  77  S.  W.  235,  holding  statute  pro- 
hibiting carriers  from  limiting  liability  valid  as  applied  to  contracts 
for  interstate  shipment;  Western  etc.  Tel.  Co.  v.  Lovely  (Tex.  Civ.), 
52  S.  W.  564,  disregarding  limitation  in  insurance  contract  though 
claim  arose  in  another  state  where  limitation  was  proper;  Pitt  man 
v.  Pacific  Exp.  Co.,  24  Tex.  Civ.  598,  59  S.  W.  951,  Mexican  Nat. 
^y,  V.  Ware  (Tex.  Civ.),  60  S.  W.  344,  and  Texas  etc.  Ry.  v.  Rich- 
mond (Tex.  Civ.),  61  S.  W.  412,  all  denying  carrier's  right  to  limit 
liability  even  though  contract  was  interstate;  Texas  etc.  Ry.  v. 
Walker,  25  Tex.  Civ.  218,  60  S.  W.  797,  sustaining  refusal  to  charge 
that  railroad's  contracts  valid  if  not  removing  liability  for  negligence; 
Houston  etc.  Ry.  Co.  v.  Scale,  28  Tex.  Civ.  366,  67  S.  W.  438,  argu- 
endo.   See  note,  88  Am.  St.  Rep.  133,  134. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Thompson,  100  Tex.  188, 
189,  123  Am.  St.  Rep.  798,  97  S.  W.  460,  7  L.  1.  A.  (n.  s.)  191,  revers- 
ing 41  Tpx.  Civ.  461,  93  S.  W.  703,  and  holding  in  action  for  dam- 
ages in  Texas  by  servant  against  employer  validity  of  contract  of 
employment  requiring  notice  of  claim  before  suit  governed  by  law 
of  Indian  Territory,  where  contract  made,  and  not  by  statute  of 
Texas. 

Miscellaneous. — Cited  in  International  etc.  R.  Co.  v.  Sammon,  35 
Tex.  Civ.  97,  79  S.  W.  855,  holding  in  suit  for  damages  for  failure  to 
stop  train  at  flag  station,  facts  alleged  in  petition  entitled  plaintiif 
to  recover  for  mental  anguish. 

4  Tex.  Notes— 52 
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92  Tex.  122-125,  46  a  W.  224,  ALDBIDOE  V.  WEBB. 

Party  Having  Made  Proper  Plea  for  Cliange  of  Ventie  waives  same 
hj  eonsenting  to  continuance  to  next  term  without  calling  attention 
of  court  to  plea. 

Approved  in  Moody  ▼.  First  Nat.  Bank  (Tex.  Civ.),  51  S.  W.  525, 
reaifirming  rule;  Garrett  v.  Galveston  etc.  By.  Co.,  49  Tex.  Civ.  439, 
108  S.  W.  760,  holding  where  defendant  after  plea  for  change  of 
venue  requested  hearing  thereon,  a  later  continuance  over  term  in  his 
absence  did  not  waive  plea;  Leahy  v.  Ortiz,  38  Tex.  Civ.  317,  85  S. 
W.  824,  holding  plea  not  waived  by  continuance  where  it  was  each 
time  called  to  attention  of  court  and  orders  granting  continuance  pro- 
vided it,  should  not  be  prejudice;  Behrens  Drug  Co.  v.  Hamilton,  92 
Tex.  286,  48  S.  W.  5,  holding  court's  delay  and  subsequent  continu- 
ances did  not  waive  plea  to  jurisdiction;  Dorroh  v.  McKay  (Tex. 
Civ.),  56  S.  W.  612,  holding  continuance  without  prejudice  and  later 
general  continuances  did  not  waive  plea  of  privilege;  Weekes  v.  Sun- 
set Brick  etc.  Co.,  22  Tex.  Civ.  563,  56  S.  W.  247,  holding  plea  to 
jurisdiction  waived  when  not  presented  till  several  continuances  had; 
Watson  V.  Mirike,  25  Tex.  Civ.  529,  61  S.  W.  540,  holding  plea  to 
jurisdiction  waived  by  allowing  three  terms  to  pass;  Brown  v.  Reed 
(Tex.  Civ.),  62  S.  W.  73,  holding  plea. of  privilege  waived  by  ruling 
other  party  for  costs. 

92  Tex.  125-129,  71  Am.  St.  Bep.  833,  46   a   W.   794,   BUSGESS  T. 
WESTERN  UNION  TEL.  CO. 
In  Absoice  of  Proof  to  Ckintrary,  Foreign  Law  is  Presumed  to  be 

same  as  that  of  this  state. 

Approved  in  Ft.  Dearborn  etc.  Bank  v.  Berrott,  23  Tex.  Civ.  664, 
57  S.  W.  341,  as  to  law  governing  assignment  of  notes.  See  notes, 
113  Am.  St.  Rep.  878;  67  L.  E.  A.  54. 

Article  3379,  Revised  Statutes^  PtoUbiting  Stlpnlatlons  in  contract! 
requiring  unreasonable  notice  of  claim  as  condition  of  suit  thereon, 
applies  to  contract  for  sending  telegram  from  Louisiana  to  Texas. 

Approved  in  Chicago  etc.  By.  Co.  v.  Thompson,  100  Tex.  188,  189, 
123  Am.  St.  Bep.  798,  97  S.  W.  460,  7  L.  R.  A,  (n.  s.)  191,  revers- 
ing 41  Tex.  Civ.  461,  93  S.  W.  703,  and  holding  in  action  for  dam- 
ages in  Texas  by  servant  against  employer,  validity  of  contract  of 
employment  requiring  notice  of  claim  before  suit  governed  by  law 
where  contract  made  and  not  by  statute  of  Texas;  Western  etc.  Tel. 
Co.  V.  Lovely  (Tex.  Civ.),  52  S.  W.  564,  arguendo,  applying  statute 
though  claim  arose  where  stipulation  not  prohibited.  See  notes,  89 
Am.  St.  Bep.  588;  5  L.  B.  A.  (n.  s.)  755. 

Texas  Statute  Restricting  Contracts  TJmltjng  Time  for  Salt  or  re* 
quiring  notice  before  #uit  governs  action  for  damages  for  delay  in 
delivering  message  in  Texas  sent  from  another  state. 

See  note,  63  L.  B.  A.  533. 

Miscellaneous. — Western  XJ.  Tel.  Co.  ▼.  Burgess  (Tex.  Civ.),  60  S. 
W.  1024,  referring  historically  to  former  appeal. 

92  Tez.  129-^147,  46  8.  W.  796,  44  L.  R.  A.  716^  STOREIE  T.  HOUS- 
TON CITY  STREET  RY. 
Paving  Contract  Legally  and  Properly  Entered  Into  will   be   pre- 
sumed to  bind  parties  in  accordance  with  law  applicable  thereto  and 
by  reference  made  part  thereof,  and  where  such  law  or  section  of 
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city  charter  imposes  certain  share  of  cost  upon  street  railroad  com- 
pany, obligation  to  pay  such  share  is  imposed  upon  such  company. 

Approved  in  Kettle  v.  City  of  Dallas,  35  Tex.  Civ.  641,  80  S.  W.  879, 
holding  act  amending  city  charter  authorizing  creation  of  improve- 
ment districts  and  providing  for  assessment  of  property  therein  does 
not  authorize  taking  of  property  without  due  process;  Marshalltown 
etc.  Ry.  Co.  v.  City  of  Marshalltown,  127  Iowa,  642,  103  N.  W.  1007, 
holding  statute  providing  street  railways  should  pave  between  rails 
and  one  foot  on  each  side  did  not  impair  obligation  of  contract  be- 
cause franchise  previously  granted  exempted  it  from  such  paving; 
Lincoln  etc.  Ry.  Co.  v.  City  of  Lincoln,  61  Neb.  134,  141,  84  N.  W. 
810,  815,  holding  street  railway  liable  for  paving  of  space  occupiea 
by  track  though  statute  so  providing  enacted  after  franchise  granted; 
Shreveport  v.  Prescott,  51  La.  An.  1924,  26  So.  676,  46  L.  R.  A.  193, 
holding  street  railway  liable  for  paving  of  space  between  rails  and 
certain  portion  outside  of  rails.  See  notes,  15  L.  R.  A.  (n.  s.)  488; 
50  L.  R.  A.  144;  46  L.  R.  A.  194,  202. 

92  Tex.  147-150,  46  S.  W.  630,  HOUSTON  ETC.  BY.  ▼.  BOWELL. 

Charge  as  to  Measnre  of  Damages  for  Personal  Injuries,  erroneous 
in  failing  to  restrict  recovery  to  reasonable  and  necessary  expenses, 
is  not  rendered  harmless  by  fact  that  expenses  not  shown  to  be  rea- 
sonable were  not  included  in  petition. 

Approved  in  Missouri  etc.  Ry.  Co.  ▼.  Reasor,  28  Tex.  Civ.  305,  68 
8.  W.  334,  and  Missouri  etc.  Ry.  Co.  v.  Harrison  (Tex.  Civ.),  77  S. 
W.  1039,  both  holding  charge  authorizing  recovery  for  medical  ex- 
penses erroneous  where  there  was  no  evidence  that  such  expenses 
were  reasonable;  Missouri  etc.  Ry.  v.  Nail,  24  Tex.  Civ.  117,  58  S. 
W.  166,  holding  error  not  to  limit  charge  for  physician's  charges  to 
reasonable  amount. 

92  Tex.  150-151,  41  &  W.  466,  MISSOURI   ETC.   BY.    CO.   v.    Mc- 
GIiAMOBY. 

Journals  of  Iioglslatiire  Consulted  by  Court  to  Determine  whether 
two-thirds  of  both  houses  had  voted  to  give  effect  to  statute  from 
date  of  approval. 

Distinguished  in  El  Paso  etc.  R.  R.  Co.  v.  Foth,  45  Tex.  Civ.  285, 
100  S.  W.  176,  holding  journals  of  legislature  cannot  be  looked  to  to 
invalidate  statute  signed  by  president  of  Senate  and  speaker  of 
House. 

92  Tex.  162-165,  46  a  W.  792,  EDWARDS  v.  MORTON. 

Article  1670,  Revised  Statutes,  Requires  Appellant  to  Oive  Bond 
only  when  there  is  judgment  against  appellant. 

Approved  in  Thomas  v.  Hogan  (Tex.  Civ.),  57  S.  W.  301,  reaffirming 
rule;  Maley  v.  Mundy,  47  Tex.  Civ.  631,  632,  107  S.  W.  906,  holding 
county  court  had  no  jurisdiction  of  appeal  by  defendant  from  judg- 
ment against  him  in  justice's  court  where  no  appeal  bond  given;  J.  A. 
Kemp  Grocer  Co.  v.  Keith  (Tex.  Civ.),  48  S.  W.  743,  holding  bond  by 
plaintiff  unnecessary,  where  he  recovers  nothing;  American  Cotton 
Bale  etc.  Co.  v.  Forsgard  (Tex.  Civ.),  47  S.  W.  476,  Clifford  v.  Kohr 
(Tex.  Civ.),  61  S.  W.  424,  both  holding  no  bond  necessary  where  appel- 
lant recovers  only  part  of  his  claim. 

Distinguished  in  Dickey  v.  Cox,  23  Tex.  Civ.  68,  55  S.  W.  360,  hold- 
ing in  suit  on  claim  for  wages  where  defendant  interpleads  an  alleged 
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assignee  of  claim,  latter  must  give  bond  on  appealing  from  judgment 
for  plaintiff  against  defendant. 

Appellant  is  not  Bequired  by  Statute  to  Oive  NoUco  in  justice  court 
of  appeal  to  county  court  and  courts  cannot  make  such  requirement. 

Approved  in  Karnes  Co.  v.  Bay  (Tex.  Civ.),  57  8.  W.  77,  applying 
rule  to  commissioner's  court. 

Strict  Literal  Oonstmction  of  Statute  will  not  be  Followed  when 
opposed  to  true  intention  of  legislature. 

Approved  in  Wicker  v.  Jenkins,  49  Tex.  Civ.  369,  108  S.  W.  190, 
holding  statute  providing  for  recording  abstracts  of  judgments  in 
other  counties  complied  with  though. there  was  an  error  in  costn  stated 
in  abstract;  City  of  Houston  v.  Dooley,  40  Tex.  Civ.  375,  89  8.  W.  778, 
construing  provision  in  city  charter  in  accordance  with  apparent  in- 
tention of  legislature;  Von  Diest  v.  San  Antonio  Traction  Co.,  33  Tex. 
Civ.  578,  77  8.  W.  633,  construing  ordinance  requiring  every  street-car 
to  have  fender  and  a  conductor  and  motorman  not  to  apply  to  trailers; 
State  V.  Livingston  Concrete  etc.  Mfg.  Co.,  34  Mont.  575,  87  Pae.  981, 
holding  statute  prescribing  eight  hour  day  for  laborers  not  rendered 
invalid  because  of  indefiniteness  of  language,  the  intent  of  legislature 
being  clear. 

92  Tex.  156-169,  47  S.  W.  714,  BXJILDINO  ft  LOAN  ASSN.  v.  CUV- 

NINGHAM. 

In  Suit  to  Cancel  Bond  of  Three  Thousand  Two  Hundred  Dollars  for 
Usury,  petition  alleging  that  sum  actually  loaned  was  thirteen  hundred 
and  seventy-five  dollars  and  eighty  cents  and  is  almost  satisfied  by 
payment  of  interest,  value  exceeding  two  thousand  dollars  is  involved, 
entitling  nonresident  defendant  to  removal  to  United  States  circuit 
court. 

Approved  in  Turner  v.  Southern  Home  etc.  Loan  Assn.,  101  Fed.  315, 
giving  jurisdiction  where  claim  by  loan  association  reduced  by  value 
of  debtor's  stock. 

92  Tex.  169-162,  46  a  W.  628,  SIMPSON  V.  JOHNSON. 

Ten  Years'  Peaceable,  Adverse,  and  Oontinuoiu  Possession  of  half 
section  of  land  prior  to  adoption  of  article  3344,  Revised  Statutes, 
changing  law  of  limitation,  gave  good  title,  which  was  not  affected  by 
such  change  limiting  to  one  hundred  and  sixty  acres. 

Approved  in  Haigler  v.  Pope,  34  Tex.  Civ.  125,  77  8,  W.  1039,  holding 
error  to  refuse  to  submit  question  of  limitation  to  jury  where  evidence 
showed  possession  of  at  least  a  portion  of  the  land  for  statutory  period; 
Price  V.  Eardley,  34  Tex.  Civ,  64,  77  S.  W.  418,  holding  possession  for 
ten  years  gave  title  under  statute  though  only  portion  inclosed;  Gray- 
son V.  Peyton  (Tex.  Civ.),  67  S.  W.  1075,  holding  title  extinguished  by 
ten  years  adverse  possession;  Johnson  v.  Simpson,  22  Tex.  Civ.  292, 
54  S.  W.  309,  reaffirming  rule  and  holding  parol  evidence  established 
privity  of  possession;  McCarty  v.  Johnson,  20  Tex.  Civ.  187,  49  S.  W. 
1099,  Nativel  v.  Raymond  (Tex.  Oiv.),  59  S.  W.  312,  both  giving 
title  to  entire  lot  though  only  part  occupied. 

92  Tez.  162-168,  46  S.  W.  784,  SABINE  ETC.  BY.  T.  GUUf  ETC.  BT. 

Statutes  of  State  Confer  Authority  upon  Ballroad  to  Oondesin  right 
of  way  of  another  wnen  necessary  to  cross.it  for  purpose  of  connecting 
with  third  road,  though  first  and  last  roads  do  not  intersect. 

Approved  in  Sabine  etc.  Ry.  Co.  v.  Gulf  etc.  Ry.  Co.  (Tex.  Civ,),  47 
S.  W.  836,  following  answers  to  certified  questions;  Postal  Tel.  etc.  Co. 
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▼.  Chicago  etc.  Rj.  Co.,  30  Ind.  Ap.  660,  66  N.  E.  921,  holding  tele- 
graph company  could  condemn  right  of  way  for  poles  along  the  right 
of  way  of  railroad  company  when  it  did  not  interfere  with  latter 's  ueo 
of  its  way. 

Law  Does  not  Authorize  Oondemnatioa  of  Property  already  devoted 
to  pablic  use  when  result  would  be  to  destroy  such  use,  unless  substi- 
tuted use  be  of  paramount  importance  to  public  and  can  be  attained 
in  no  other  practical  way. 

Approved  in  Oregon  Short  Line  Ry.  v.  Postal  Tel.  etc.  Co.,  Ill  Fed. 
846,  holding  telegraph  company  can  secure  property  devoted  to  public 
use,  under  Idaho  statutes.    See  n^te,  51  L.  R.  A.  (n.  s.)  515. 

Distinguished  in  Fort  Worth  etc.  Ry.  Co.  v.  Southwestern  Tel.  etc. 
Co.,  96  Tex.  171,  71  S.  W.  273,  holding  telegraph  company  could  con- 
demn right  of  way  for  poles  over  property  of  railway  company;  South- 
western Tel.  etc.  Co.  v.  Gulf  etc.  Ry.  (Tex.  Civ.),  52  S.  W.  108,  hold- 
ing telegraph  company  may  condemn  right  of  way  previously  con- 
demned for  railroad. 

92  Tex.  168-171,  46  S.  W.  629,  WRIGHT  V.  TIPTON. 

Article  3380,  Bevlsed  Statutes,  Oivtug  Action  to  Wife  against  liquor 
dealer  who  disregards  her  notice  by  selling  liquor  to  her  husbaud  makes 
her  "aggrieved  person"  and  capable  of  suing  without  joining  husband 
with  her. 

Approved  in  Hahn  v.  Goings,  22  Tex.  Civ.  577,  56  S.  W.  218,  holding 
amount  recovered  is  wife's  separate  property  though  husband  joined  in 
suit;  Tipton  v.  Thompson,  21  Tex.  Civ.  144,  50  S.  W.  642,  holding  wife's 
character  does  not  affect  her  right. 

92  Tex.  176-180,  46  S.  W.  633,  FIELDEB  T.  MISSOURI  ETC  RY.  CO. 

Delivery  of  Freight  by  Railroad  on  Private  Sirar  Track  of  consignee 
was  part  of  interstate  shipment  and  state  laws  against  discrimination 
not  applicable. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  State,  32  Tex.  Civ.  5,  73  S.  W.  432, 
holding  reshipment  in  bulk  after  goods  arrived  in  state  was  intrastate 
commerce,  and  state  law  affecting  rates  applicable;  State  v.  Atchison 
etc.  Ry.  Co.,  176  Mo.  715,  75  S.  W.  781,  63  L.  R.  A.  761,  holding  quo 
warranto  would  not  lie  to  prevent  railroad  from  making  reconsigument 
charge  for  delivering  cars  from  main  track  to  consignee's  track,  it  be- 
ing interstate  carriage. 

92  Tex.  181,  186,  46  S.  W.  631,  SMITH  v.  OLSEN. 

Purchaser  Pendente  Lite  Stands  in  Shoes  of  Party  whose  title  he  pur- 
chases^ 

Approved  in  Bryson  v.  Boyce,  41  Tex.  Civ.  422,  92  S.  W.  822,  hold- 
ing purchaser  after  judgment  in  favor  of  his  grantor  but  before  suing 
out  of  writ  of  error  from  the  judgment  was  purchaser  pendente  lite. 

92  Tex.  187-194,  47  8.  W.  96,  516,  HOLLOWAY  SEED  OO.  v.  CITY 
NAT.  BANK. 

Where  Oaznishee  After  Service  of  Writ  Confused  Goods  sought  to 
be  reached  with  its  own  stock,  rendering  identification  impossible, 
judgment  directing  whole  stock  to  be  turned  over  to  sheriff  is  proper, 
though  affidavit  controverting  answer  does  not  plead  fact  of  confusion. 

Approved  in  Godair  v.  Tillar,  19  Tex.  Civ.  548,  47  S.  W.  557,  ar- 
guendo, in  discussion  of  whether  question  of  confusion  should  be  in- 
eluded  in  charge.    See  note,  101  Am.  St.  Rep.  914. 
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Where  Oaxnlshee  Falls  to  Tom  Oyer  Property  in  accordance  with 
judgment,  he  may  be  proceeded  against  either  in  original  suit  or 
ancillary  proceeding  for  conversion. 

Approved  in  Houston  Drug  Co.  v.  Kirchhain  (Tex.  Civ.),  71  S.  W- 
609,  holding  fact  that  garnishee  transferred  property  after  writ 
served  but  before  trial  does  not  deprive  plaintitf  of  right  to  try  issue 
whether  debts  as  security  for  which  it  was  conveyed  to  garnishee  were 
fraudulent;  Cameron  v.  Hinton,  92  Tex.  500,  49  S.  W.  1050,  where 
mortgagee  sold  and  mortgagor  accepted  judgment,  latter  estopped 
from  suit  on  replevy  bond. 

Bendering  Judgment  not  Supported  by  Pleadings  Is  Error  which 

appellate  court  will  consider  without   assignment. 

Approved  in  Sterling  v.  Self,  30  Tex.  Civ.  286,  70  S.  W.  240,  re- 
affirming rule. 

92  Tex.  199-202,  47  S.  W.  520,  KELLOGG  V.  McOABE. 
Evidence  Incapable  of  Affording  Seasonable  Inference  as  to  fact 

in  dispute  should  be  excluded. 

Approved  in  Gulf  etc.  By.  Co.  v.  Matthews,  32  Tex.  Civ.  145,  73  8, 
W.  418,  holding  evidence  too  remote  in  its  bearing  upon  fact  in  iasue 
to  have  weight.    See  note,  82  Am.  St.  Bep.  32. 

92  Tez.  202-207,  47  S.  W.  522,  JOHN  B.  HOOD  CAMP  ▼.  DE  COB' 
DOVA. 

Purchaser  of  Land  at  Execution  Sale  to  Which  Defendant  holds 
title  in  trust  for  another  acquires  no  title  if  he  purchases  with  no- 
tice of  trust,  although  judgment  creditor  fixed  statutory  lien  upon 
land  without  notice  of  equity. 

Approved  in  Caldwell  v.  Bryan,  20  Tex.  Civ.  172,  49  S.  W.  242, 
giving  creditor  attaching  with  notice  of  resulting  trust  no  right. 

92  Tez.  219-226,  71  Am.  St.  Sep.  837»  47  S.  W.  637,  WIGGINS  t. 
BISSO. 

Courts  will  not,  In  Order  to  Secure  an  Accounting  between  partners 
in  an  illegal  partnership,  engage  in  examination  of  its  unlawful  acts 
but  will  leave  parties  as  it  finds  them. 

Approved  in  Crutchfield  v.  Bambo,  38  Tex.  Civ.  583,  86  8.  W.  952, 
refusing  to  enforce  agreement  between  holders  of  lottery  tickets  to 
divide  winnings;  Medearis  v.  Granberry,  3d  Tex.  Civ.  191,  84  S.  W. 
1072,  holding  grantee  of  land  conveyed  for  purpose  of  compounding 
crime  could  not  recover  possession  from  grantor;  Mansur  etc.  Im- 
plement Co.  V.  Price,  22  Tex.  Civ.  617,  55  S.  W.  765,  refusing  to  en- 
force payment  of  notes  given  in  restraint  of  trade;  Central  Trust  and 
Safe  Deposit  v.  Bespass,  112  Ky.  616,  621,  99  Am.  St.  Bep.  317,  66  S. 
W.  423,  424,  56  L.  B.  A.  479,  refusing  accounting  in  partnership  in 
business  of  "bookmaking'';  Bruns  v.  Spalding,  90  Md.  360,  45  Atl. 
196,  giving  partner's  assignee  of  definite  share  of  profits  right  to 
account.  See  notes,  76  Am.  St.  Bep.  768;  115  Am.  St.  Bep.  410;  23 
L.  B.  A.  (n.  s.)  484. 

In  Suit  Against  Partner  for  Accounting,  Latter  may  Prove  in  de- 
fense that  partnership  was  formed  for  illegal  purpose. 

Approved  in  Smith  v.  Bowen,  45  Tex.  Civ.  224,  100  S.  W.  797, 
holding  in  suit  on  written  contract,  parol  evidence  admissible  to  prove 
consideration  illegal.    See  note,  99  Am.  St.  Bep.  328,  329. 
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92  Tex.  229-234,  47  S.  W.  613,  SAN  ANTONIO  ETC.  BY.  T.  GUE- 


Wlier«  Failnie  of  Grantee  to  Perfonn  Oontract  for  Conveyance  oc- 
casioned damage  to  grantor,  court  may  require  payment  of  such 
damages  as  condition  to  granting  performance  of  contract  to  grantee. 

Approved  in  Goodwin  v.  Merchants'  etc.  Ins.  Co.,  118  Iowa,  608,  92 
N.  W.  896,  holding,  in  suit  on  insurance  policy,  clause  in  policy  re- 
quiring action  to  be  brought  within  six  months  no  defense  where 
defendant  induced  the  delay;  Efron  ▼.  Burgower  (Tex.  Civ.),  57  S. 
W.  307,  in  suit  by  vendor,  refusing  setoff  of  improvements,  vendee  not 
offering  balance  due. 

92  Tex.  239-241,  47  S.  W.  624,  DOWDELL  T.  McBEIDE. 

Article  3778,  Eevieed  Statates,  Eeqniring  Boards  of  Medical  Ez- 
amlnere  to  be  graduates  of  some  medical  college  recognized  by  the 
American  Medical  Association,  does  not  violate  article  16,  section  31 
of  constitution. 

Approved  in  Stone  v.  State,  48  Tex.  Or.  117,  86  S.  W.  1031,  reaflirm- 
ing  rule. 

92  Tex.  242-247,  47  &  W.  711,  JACKSON  ▼.  SWAYNE. 

Where  Same  Acts  OouBtitnte  Offenaee  Against  City  Ordinance  and 
state  law,  city  court  has  jurisdiction  of  violations  of  ordinances 
which  are  to  be  prosecuted  in  name  of  city;  county  attorney  not  en- 
titled to  prosecute  in  city  court. 

Distinguished  in  Howth  v.  Greer,  40  Tex.  Civ.  558,  90  8.  W.  213, 
holding  under  municipal  corporation  law,  county  attorney .  had  ex- 
clusive right  to  represent  state  in  prosecutions  in  corporation  court, 
though  offense  violates  ordinance  as  well  as  state  law. 

92  Tez.  247-251,  47  a  W.  708,  QUISENBEEEY  V.  J.  B.  WATKINS 
laAND  ETC.  CO. 

Devisee  Given  Power  by  Will  to  Sell  or  DlsjiOBe  of  Land  Bevlsed, 
with  remainder  over  in  case  he  should  die  without  having  "dispos- 
sessed himself  of  title,"  gave  him  no  power  to  mortgage. 

Distinguished  in  Prieto  v.  Leonards,  32  Tex.  Civ.  209,  74  S.  W.  43, 
holding  under  will  giving  executor  full  power  to  "handle,  manage, 
and  control**  the  estate  and  "to  sell,  release,  and  convey"  all  or  any 
of  the  property,  executor  could  bind  estate  by  giving  his  note  secured 
bj  note  belonging  to  estate;  Stevenson  v.  Roberts,  25  Tex.  Civ.  581, 
64  S.  W.  233,  giving  independent  executor  directed  to  sell  power  to 
mortgage. 

92  Tex.  251-268,  47  8.  W.  717,  ILLO  v.  GAECIA. 

Plaintiffs  not  Parties  or  Privies  to  Ineffective  Deed  cannot  urge 
its  recitals  as  estoppel  of  defendant  in  suit  for  partition  to  set  up 
adverse  possession  by  him  before  making  deed,  though  such  deed  may 
be  evidence  of  character  of  his  holding. 

Approved  in  Mayfield  v.  Bobinson,  22  Tex.  Civ.  389,  55  S.  W.  401, 
holding  vendor  not  estopped  from  testifying  regarding  deed  against 
opponent  of  deed. 

Erection  of  Improvements  Is  not  Ipso  Facto  an  ouster. 

See  note,  109  Am.  St.  Hep.  623. 

92  Tex.  258-263,  47  8.  W.  719,  IBWIN  v.  EDWABDS. 

On  Sale  of  AH  Beef  Cattle  Out  of  Large  Stock  to  be  delivered  in 
future  title  passed  from  date  of  contract. 
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Approvea  in  Maud  v.  Coppingcr,  23  Tex.  Civ.  132,  56  8.  W.  129, 
holding  under  Bale  of  cattle  from  larger  number  to  be  delivered  f. 
0.  b.y  on  notice  from  buyer  who  retained  right  to  reject,  when  latter 
had  passed  on  certain  cattle  to  be  delivered  for  shipment  title  passed. 

Distinguished  in  Gulf  etc.  By.  Co.  v.  State,  32  Tex.  Civ.  8,  73  8. 
W.  433,  holding  purchasers  of  grain  to  be  delivered  at  certain  plaee^ 
acquired  no  title  until  it  reached  that  place. 

92  Tex.  263-266,  47  8.  W.  710,  TABEB  T.  CHAPMAN. 

Application  to  Afflxm  Judgment  upon  Oertiflcate  is  not  ease  upon 
docket  of  court  of  civil  appeals  authorizing  supreme  court,  under 
article  1016,  Revised  Statutes,  to  transfer  it  to  another  court  for 
purpose  of  equalizing  business. 

Approved  in  Tabor  v.  Chapman,  21  Tex.  Civ.  366,  50  8.  W.  1035, 
holding  appellee  not  liable  for  costs  in  new  court  or  in  supreme 
court,  when  costs  not  adjudged. 

92  Tex.  267-268,  47  a  W.  964,  M^AUDUN  T.  80UTHEBN  PACIFIC 
CO. 

Miscellaneous. — See  note,  4  L.  B.  A.  (n.  s.)  66. 

92  Tex.   268-271,  48  8.  W.  3»   NOBWOOD  ▼.  INTEBSTATE  NAT. 
BANK. 

Proper  Measure  of  Damages  in  Sidt  for  Damages  for  conversion  hy 
sequestration  is  value  of  property  at  seizure  with  interest. 

Approved  in  Monday  v.  Vance  (Tex.  Civ.),  51  S.  W.  350,  holding 
in  action  on  replevin  bond  value  is  presumed  same  as  proved  in  re- 
plevin. 

92  Tex.  271-275,  47  &  W.  967,  GIiASSCOCK  ▼.  PBICK 
Where  Suit  Dismissed  as  to  One  Member  of  Firm  and  personal 

judgment   rendered   against   other   members,  judgment   against   firm 

also  is  of  no  effect. 

Approved  in  McManus  v.  Cash,  101  Tex.  266,  108  S.  W.  802,  804, 

reaffirming  rule;  Webb  v.  Gregory,  49  Tex.  Civ,  283,  108  S.  W.  479, 

holding  holder  of  claim  against  partnership  could  establish  it  against 

one  member  without  joining  others. 

Distinguished  in  Scalfi  v.  Graves,  31  Tex.  Civ.  668,  74  8.  W.  796, 

and  Scalfi  v.  State,  31  Tex.  Civ.  674,  875,  73  S.  W.  443,  both  holding 

under  statute  where  one  partner  was  insolvent  nonresident  and  not 

served,  suit  could  be  dismissed  as  to  him  individually  and  judgment 

rendered  against  firm  and  other  partners. 

92  Tex.  275-284,  47  &  W.  967,  CBABT  v.  POBT  ABTHT7B  ETC.  CO. 

A  Channel  Corporation  Which  also  has  Corporate  Power  to  con- 
struct and  maintain  docks  has  right  of  eminent  domain  under  Bevised 
Statutes,  articles  721,  722. 

Approved  in  Borden  v.  Trespalacios  etc.  Co.  (Tex.  Civ.),  82  8.  W. 
464,  holding  canal  corporation  for  purpose  of  irrigation  has  right  of 
eminent  domain  under  Bevised  Statutes  of  1895,  article  704,  though 
incorporated  for  other  purposes  as  well.     See  note,  61  L.  B.  A.  850^ 

Consent  of  Secretary  of  War  is  Unnecessary  to  Condemnation  of 
land  by  ship  channel  company. 

See  note,  67  L.  B.  A.  828. 
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Power  Granted  to  Channel  Company  to  Condemn  Land  so  far  inland 
as  to  reach  place  of  safety  for  its  docks  makes  company  judge  of 
necessity  therefor. 

See  note,  67  L.  B.  A.  833. 

Miscellaneous. — Crary  v.  Port  Arthur  etc.  Dock  Co.  (Tex.  Civ.), 
49  S.  W.  704y  approving  case,  facts  not  sufficient  to  indicate  appli- 
cation. 

92  Tex.  284-288,  48  S.  W.  5^  BEHBENS  DBXJG  CO.  v.  HAMILTON. 

Where  Defendant,  at  His  First  Opportunity,  excepted  to  jurisdic- 
tion of  court,  failure  of  court  to  decide  question  promptly  did  not 
deprive  defendant  of  rights,  nor  did  subsequent  continuances  operate 
as  waiver  of  exception. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  McKnight,  99  Tex.  295,  89 
S.  W.  758,  holding  "domicile"  of  railway  corporation  within  meaning 
of  statute  means  place  where  its  public  office  was  located;  Lumpkin 
V.  Story,  49  Tex.  Civ.  334,  108  S.  W.  486,  holding  it  error  to  refuse 
change  of  venue  to  domicile  of  defendants;  Leahy  v.  Ortiz,  38  Tex. 
Civ.  317,  85  S.  W.  824,  holding  plea  for  change  of  venue  not  waived 
by  continuance,  it  being  each  time  called  to  attention  of  court  and 
order  granting  continuance  providing  it  should  not  be  prejudice. 

Distinguished  in  Brown  v,  Beed  (Tex.  Civ.),  62  S.  W.  73,  holding 
plea  of  privilege  abandoned  when  defendant  rules  plaintiff  for  costs. 

Bank  Joined  as  Defendant  Because  Claiming  Adversely  Property 
sued  for  is  entitled  to  be  sued  in  county  of  its  domicile,  though  its 
eodefendants,  having  contracted  to  pay  debt  in  another  county,  be 
properly  suable  there. 

Approved  in  Lasater  v.  Waits,  95  Tex.  556,  68  S.  W.  501,  holding 
Bevised  Statutes,  article  1194,  subdivision  9,  providing  suit  for  tres- 
pass, may  be  brought  in  county  where  trespass  committed,  does  not 
apply  to  suit  against  sureties  on  sheriff's  bond;  Harrold  v.  State,  30 
Tex.  Civ.  524,  71  S.  W.  407,  holding  under  Bevised  Statutes  of  1895, 
article  1194,  suit  for  county  taxes  against  nonresident  taxpayer  should 
be  brought  in  county  of  taxpayer's  domicile;  Fermier  v.  Brannan,  21 
Tex.  Civ.  548,  53  S.  W.  702,  requiring  suit  of  husband  with  wife  in 
jurisdiction  of  wife's  separate  residence;  Zapp  v.  Davidson,  21  Tex. 
Civ.  568,  54  S.  W.  367,  holding  purchaser  from  wrongful  vendors  not 
bound  by  their  agreement  regarding  place  of  liability. 

92  Tex.  288-293,  71  Am.  St.  Bep.  844,  47  8.  W.  974,  BBANCH  ▼. 
INTEBNATIONAL  ETC.  BY. 

Hand-car  is  not  Dan£rorous  in  Itself  to  Extent  That  Ballroad  Com- 
pany intrusting  it  to  servant  is  liable  for  injury  inflicted  by  car 
while  being  used  by  servant  for  his  private  convenience  in  disobedi- 
ence of  company's  orders. 

Approved  in  Galveston  etc.  By.  Co.  v.  Currie,  100  Tex.  144,  96  S. 
W.  1075,  holding  where  railroad  employee  while  using  compressed 
air  in  sport  turned  it  on  a  subordinate,  causing  his  death,  railroad  not 
liable;  Louisville  etc.  B.  Co.  v.  Gillen,  166  Ind.  J24,  76  ^.  E.  1059, 
holding  complaint  for  injuries  received  from  negligent  use  of  hammer 
by  servant  of  defendant  must  allege  that  act  was  done  in  line  of 
servant's  duty;  Branch  v.  International  etc.  B.  R.  (Tex.  Civ.),  48 
S.  W.  892,  approving  case  but  not  indicating  facts  sufficiently  to 
show  exact  application.    See  note,  88  Am.  St.  Bep.  485. 
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Distinguished  in  Denison  etc.  By.  Co.  v.  Carter,  98  Tex.  203,  82 
S.  W.  783,  holding  railway  company  liable  for  negligence  of  motor- 
man  resulting  in  injury  to  minor  children  he  had  permitted  to  ride 
on  car  for  certain  services  rendered,  though  he  had  no  authority  to 
make  such  arrangement. 

Miscellaneous. — ^International  etc.  B.  B.  t.  Branch  (Tex.  Civ.),  56 
S.  W.  542,  referring  historically  to  former  appeaL 

92  Tex.  293-297,  47  8.  W.  973,  GBIFFIS  T.  PAYKB. 

Where  Syldence  as  to  Whether  or  not  Deed  was  IMlivered  was  such 
that  jury  might  have  decided  either  way  and  had  evidence  to  sup- 
port verdict,  finding  of  court  of  civil  appeals  upon  question  binds 
supreme  court  on  appeal. 

Approved  in  Griffis  v.  Payne,  22  Tex.  Civ.  621,  55  S.  W.  758,  re- 
affirming on  subsequent  appeal;  Walker  v.  Erwin,  47  Tex.  Civ.  640, 
106  S.  W.  165,  and  Walker  v.  Nix,  25  Tex.  Civ.  597,  64  S.  W.  74,  both 
requiring  submission  to  jury  of  question  of  intention  to  deliver. 

Where  Deed  is  Delivered  to  Third  Party  to  be  Delivered  to  grantee 
upon  grantor's  death,  latter  parting  with  all  control  of  it,  deed  takes 
effect  at  that  time  and  vests  fee  simple  in  grantee  at  death  of  grantor. 

Approved  in  Boots  v.  Bobertson,  93  Tex.  373,  55  S.  W.  310,  49  L. 
B.  A.  773,  denying  right  to  transmit  by  will  exemption  of  homestead. 

Admission  of  Improper  Evidence  is  Reversible  Error  unless  it 
clearly  appears  that  it  did  not  have  prejudicial  effect  on  verdict. 

Approved  in  Gulf  etc.  By.  Co,  v.  Hays,  40  Tex.  Civ.  174,  89  8. 
W.  35,  and  Word  v.  Marrs,  36  Tex.  Civ.  638,  83  S.  W.  18,  both  follow- 
ing rule. 

92  Tex.  297-306,  49  &  W.  222,  PHOENIX  ASSOB.  GO.  T.  MUKOER 
IMPROVED  ETC.  MPO.  CO. 

Where  Insurance  Company  Defends  npon  Policy  by  pleading 
breaches  of  warranties,  such  plea  presents  no  defense  if  matters 
are  not  in  law  warranties,  no  reliance  being  placed  npon  them  as 
representations. 

Approved  in  National  Fraternity  v.  Karnes,  24  Tex.  Civ.  611,  60 
8.  W.  578,  holding  statements  not  alleged  to  be  material  and  relied 
upon  are  warranties. 

Warranty  in  Insurance  Contract  is  Statement  made  therein  by 
assured  susceptible  only  of  construction  that  policy  was  not  to  be 
binding  unless  such  statement  was  literally  true. 

Approved  in  Beppond  v.  National  Life  Ins.  Co.,  100  Tex.  523,  524, 
101  S.  W.  788,  789,  IX  L.  B.  A.  (n.  s.)  981,  holding  failure  of  insured 
in  application  for  policy  to  name  one  of  the  physicians  who  had  at- 
tended him  in  last  ^yq  years  not  a  breach  of  warranty;  Pennsylvania 
Fire  Ins.  Co.  v.  Waggener,  44  Tex.  Civ.  148,  97  8.  W.  543,  holding 
overvaluation  did  not  avoid  fire  insurance  policy;  Bemington  v. 
Fidelity  and  Deposit  Co.,  27  Wash.  441,  67  Pac.  993,  holding  state- 
ment in  certificate  for  renewal  of  employee's  surety  bond  that  em- 
ployer had  examined  books  and  they  were  correct  not  warranty  of 
its  truth;  Provident  Savings  etc.  Society  v.  Oliver,  22  Tex.  Civ.  11, 
53  S.  W.  595,  holding  statements  regarding  date  of  illness  not  a  war- 
ranty; Fidelity  etc.  Co.  v.  Carter,  23  Tex.  Civ.  362,  57  S.  W.  317, 
holding  promise  not  to  insure  elsewhere  without  notice  not  a  war- 
ranty; Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  545,  64  8.  W.  872, 
holding  statements  as  to  character  of  property  not  warranties.  Bee 
note,  11  L.  B.  A.  (n.  s.)  984. 
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Insurance  Company  Seeking  to  Cancel  Policy  mnst  Tender  Back 
pro  rata  preminm  in  money  though  assured  had  given  agent  his  note. 
See  note,  13  L.  B.  A.  (n.  s.)  886,  888. 

92  Tex.  306-308,  47  S.  W.  971,  HOUSTON  ETC.  BY.  CO.  v.  BUN- 
NELLa 

Law  Does  not  Impose  upon  Jury  Impossible  I>aty  of  reconciling 
conflict  between  positive  and  unequivocal  affirmative  and  negative  tes- 
timony. 

Approved  in  Houston  etc.  B.  B.  Co.  v.  Bell,  97  Tex.  73,  75  S.  W.  484, 
reaffirming  rule,  but  holding  charge  so  qualified  as  not  to  be  reversible 
error;  Williamson  v.  Smith  (Tex.  Civ.),  79  S.  W.  52,  holding  instruc- 
tion that  jury  ''should  reconcile,  as  far  as  possible,  any  conflict  of 
testimony  there  may  be  regarding  the  contract"  in  question  erroneous; 
Houston  etc.  By.  v.  Richards,  20  Tex.  Civ.  204,  49  S.  W.  688,  holding 
error  to  require  jury  to  reconcile  conflicting  evidence. 

Distinguished  in  Houston  etc.  R.  Co.  v.  Bell  (Tex.  Civ.),  73  S.  W.  60, 
holding  similar  charge  not  error. 

In  Submitting  Conflicting  Testimony  to  Jury,  court  should  simply 
charge  that  jury  are  judges  of  credibility  of  witnesses  and  weight  of 
evidence.  Charge  that  jury  should  consider  demeanor  of  witness,  his 
prejudice,  etc.,  is  comment  upon  weight  of  testimony. 

Approved  in  El  Paso  Foundry  etc.  Co.  ▼.  De  Guereque,  46  Tex.  Civ. 
87,  101  S.  W.  815,  holding  verdict  sustained  though  it  was  necessary 
for  jury  to  disregard  testimony  of  witness  who  waa  not  contradicted 
in  order  to  so  find;  Heisig  Rice  Co.  v.  Fairbanks  etc.  Co.,  45  Tex.  Civ. 
386,  100  S.  W.  961,  holding  issue  as  to  certain  fact  properly  sub- 
mitted though  testimony  all  tending  to  prove  the  fact  not  directly  con- 
tradicted; Crosby  v.  First  Presbyterian  Church,  45  Tex.  Civ.  116,  99 
S.  W.  587,  holding  issue  should  have  been  submitted  though  all  wit- 
nesses testified  one  way;  Altgelt  v.  Elmendorf  (Tex.  Civ.),  84  S.  W. 
414,  holding  issue  for  jury  though  a  witness  upon  the  question  was 
not  contradicted;  Franklin  Life  Ins.  Co.  v.  Villeneuve,  29  Tex.  Civ. 
133,  68  S.  W.  206,  holding  jury  not  bound  to  believe  a  witness  though 
he  was  not  contradicted;  Houston  etc.  R.  R.  Co.  v.  Harvin  (Tex.  Civ.), 
54  S.  W.  631,  holding  charge  not  on  weight  of  evidence,  facts  not  ap- 
pearing; St.  Louis  etc.  Ry.  v.  Smith  (Tex.  Civ.),  63  S.  W.  1065,  in- 
stance where  definition  of  "preponderance"  in  court's  charge  was  held 
on  weight  of  evidence. 

92  Tex.  309-^12,  47  S.  W.  963,  COBB  ▼.  BABBEB. 

In  Suit  upon  Chattel  Mortgage  Note  Plaintiff  may  Properly  Join  as 
parties  defendant  persons  alleged  to  have  converted  mortgaged  prop- 
erty, though  latter  not  liable  on  note,  nor  concerned  with  original  de- 
fendant in  alleged  conversion,  and  no  foreclosure  of  lien  asked  for. 

Approved  in  Sawyer  v.  First  Nat.  Bank,  41  Tex.  Civ.  490,  93  S.  W. 
153,  holding  suit  by  beneficiary  against  trustee  and  others  alleged  to 
have  participated  with  trustee  in  fraud  properly  brought  against  all 
defendants  in  county  of  trustee's  domicile;  Caasidy  v.  Willis,  33  Tex. 
Civ.  291,  78  S.  W.  41,  holding  suit  to  foreclose  mortgage  may  be  joined 
with  action  for  conversion  of  mortgaged  property;  Dublin  Cotton-Oil 
Co.  v.  Robinson  (Tex.  Civ.),  50  S.  W.  1055,  sustaining  joinder  of 
vendee  and  broker  who  guarantees  payment;  Sun  Ins.  Office  v. 
Beneke  (Tex.  Civ.),  53  S.  W.  100,  sustaining  joinder  of  insurers  on 
foreclosure  of  mortgage  on  property  insured;  Middleton  y.  Pipkin 
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(Tex.  Civ.),  56  S.  W.  ?42,  holding  heirs  of  one  who  converted  prop- 
erty are  proper  defendants  where  they  received  the  property;  Card- 
well  V.  Masterson,  27  Tex.  Civ.  594,  595,  596,  597,  66  S.  W.  1123,  1124, 
joining  foreclosure  of  landlord's  lien  and  conversion  by  third  parties; 
Parlin  etc.  Co.  v.  Moore,  28  Tex,  Civ.  244,  66  S.  W.  799,  joining  in 
district  court  foreclosure  and  conversion,  though  conversion  for  less 
than  five  hundred  dollars. 

92  Tex.  312-317,  48  S.  W.  1,  SANGER  T.  BOBEBTS. 

Where  Mistake  in  Deflcriptlon  so  Obyions  That  Intention  clear,  de- 
scription is  sufficient. 

Approved  in  Gallup  ▼.  Flood,  46  Tex.  Civ.  646,  103  S.  W.  427,  hold- 
ing description  in  sheriff's  deed  sufficient  notwithstanding  obvious 
error;  City  of  Oak  Cliff  v.  State  (Tex.  Civ.),  77  S.  W.  28,  holding  de- 
scription in  act  annexing  territory  to  city  of  Dallas  sufficient  to  iden- 
tify same. 

92  Tex.  318-319,  47  a  W.  966,  MIXON  v.  MILES. 

Measure  of  Damages  in  Suit  by  Beneflciary  for  Wrongful  Sale  of 
land  by  trustee  is  value  of  land  at  time  of  trial  or  purchase  money 
with  interest. 

Approved  in  MoCord  v.  Nabours,  101  Tex.  501,  109  S.  W.  916,  re- 
affirming rule. 

92  Tex.  319-329,  48  a  W.  496,  SAN  ANTONIO  v.  BEBBY. 

In  Suit  to  Enforce  Tax  Lien  Against  Homestead  of  Defendant  lat- 
ter's  wife  is  not  necessary  party. 

Approved  in  Collins  v.  Ferguson,  22  Tex.  Civ.  554,  56  8.  W.  225,  re- 
affirming rule;  Jackson  v.  Bradshaw,  28  Tex.  Civ.  394,  67  S.  W.  439, 
holding  wife  not  necessary  party  to  suit  to  foreclose  vendor's  lien  on 
homestead  purchased  by  husband;  Butler  v.  Carter  (Tex.  Civ.),  58  8. 
W.  634,  in  foreclosure  of  vendor's  lien. 

Judgment  for  City  in  Suit  to  Enforce  Tax  Lien  upon  Homestead 
properly  includes  lien  for  costs  of  suit. 

Approved  in  City  of  Marlin  v.  Green,  34  Tex.  Civ.  422,  78  8.  W. 
705,  holding  tax  lien  existed  on  homestead  for  taxes  upon  it,  with  in- 
terest, costs  of  assessment  and  collection,  including  costs  of  suit,  but 
not  for  delinquent  penalty  prescribed  by  act  of  1897;  Greer  v.  Riley, 
92  Tex.  703,  53  S.  W.  579,  San  Antonio  v.  Campbell  (Tex.  Civ.),  56 
8.  W.  131,  McLennan  County  v.  Graves,  94  Tex.  639,  64  8.  W.  862,  all 
giving  costs  of  forced  sale  priority. 

Section  1S»  Article  8  of  Oonstitntion,  Giving  Bight  of  Bedemption 
from  tax  sale,  refers  only  to  land  sold  under  summary  remedy  to  be 
provided  and  not  to  decrees  of  court  for  sale  of  land  in  suits  for  taxes. 

Approved  in  City  of  Marlin  v.  Green,  34  Tex.  Civ.  423,  78  8.  W.  705, 
holding  in  suit  to  foreclose  tax  lien  plaintiff  entitled  to  writ  of  pos- 
session when  property  sold  with  privilege  of  redemption  within  two 
years  reserved  to  owner;  Guerguin  v.  San  Antonio,  19  Tex.  Civ.  101, 
50  8.  W.  142,  sustaining  decree  that  plaintiff  have  possession  in  thirty 
days;  Collins  v.  Ferguson,  22  Tex.  Civ.  555,  56  8.  W.  226,  hording  pro- 
vision inapplicable  to  sale  under  municipal  charter  containing  no  re- 
demption clause. 

Tax  Levy  Exceeding  Limit  PreBcribed  by  Charter  of  city  is  void 
only  as  to  excess. 

Approved  in  State  v.  Galveston  etc.  By.  Co.,  100  Tex.  175,  97  8.  W. 
78|  holding  law  imposing  annual  tax  on  railroads  by  its  terms  retro- 
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aetire  in  applying  to  portion  of  year  before  it  took  effect  is  void  only 
aa  to  that  portion. 

Prima  Facie  Presnmpticm  Existe  That  Ordflnaoce  levying  taxes  is 
valid. 

Approved  in  Nalle  v.  City  of  Austin,  23  Tex.  Civ.  599,  56  S.  W.  956, 
reaCBrming  rule. 

ObJecUon  That  Finding  not  Supported  by  Evidence  will  not  be  con- 
sidered in  absence  of  statement  of  facts. 

Approved  in  CoUey  v.  Wood,  32  Tex.  Civ.  308,  74  S.  W.  603,  refus- 
ing to  consider  sufficiency  of  evidence  to  warrant  peremptory  charge 
tJtough  judge  had  summed  up  evidence  in  charge,  there  being  no  state- 
ment of  facts. 

^  Tex.  337-845,  71  Am.  St  Sep.  849,  49  a  W.  219,  50  S.  W.  122, 
AVERT  V.  POPPER. 

Record  of  Chattel  Mortgage  of  Fifty  Cows  and  Calves  Oat  of  Herd 
is  constructive  notice  to  one  subsequently  acquiring  herd  or  interest 
therein,  and  mortgage  is  binding  upon  him. 

Approved  in  Greer,  Mills  &  Co.  v,  Crenshaw  (Tex.  Civ.),  76  8.  W. 
589,  holding  record  of  mortgage  of  certain  described  cows  and  "un- 
branded  calves,  the  increase  of  said  cows,"  was  constructive  notice 
to  purchaser  of  some  of  the  calves;  Avery  v.  Popper,  179  U.  S.  315, 
21  Sup.  Ct.  Bep.  97,  45  L.  207,  arguendo.  See  notes,  91  Am.  St.  Bep. 
170;  81  Am.  St.  Bep.  338. 

Mortgage  of  Certain  Number  of  Cows  Out  of  a  Designated  Herd 
gives  mortgagee  right  of  selection. 

Approved  in  South  Omaha  Nat.  Bank  v.  McOillin,  77  Neb.  11,  108 
N.  W.  259,  holding  where  two  such  mortgages  given  with  respect  to 
same  herd,  mortgagee  who  first  exercises  power  of  selection  obtains 
priority  of  lien. 

Part  of  Entire  Demand  cannot  be  Assigned  so  as  to  Enable  as- 
signee to  sue  on  it  without  debtor's  consent. 

See  note,  129  Am.  St.  Bep.  1067. 

Judgment  wlU  not  be  Beversed  Because  of  Erroneous  Reason  as- 
signed for  it  if  upon  whole  case  it  is  right. 

See  note,  80  Am.  St.  Bep.  845. 

92  Tex.  346-358,  48  S.  W.  892,  49  8.  W.  867,  BOT  V.  WHITAKEB. 

Article  1995,  Bevlsed  Statutes,  Allowing  Testators  to  Name  inde- 
pendent executors,  does  not  contemplate  such  withdrawal  of  estates 
from  jurisdiction  of  court  that  their  settlement  cannot  be  resumed  in 
case  executor  named  fails  to  perform  his  duties. 

Approved  in  Be  Grant,  93  Tex.  73,  53  S.  W.  374,  holding  court 
cannot  appoint  independent  administrator  on  death  of  executor  though 
will  so  provides. 

Estate  Under  Control  of  Independent  Executor  is  within  jurisdic- 
tion of  court  from  beginning  of  his  control,  and  although  he  has  ex- 
clusive control  of  settlement  of  estate,  court  may  exercise  its  juris- 
diction as  to  other  matters. 

Approved  in  Swearingen  v.  Williams,  28  Tex.  Civ.  560,  67  S.  W. 
1062,  holding  power  of  sale  in  mortgage  executed  by  decedent  can- 
not be  exercised  pending  administration  by  independent  administra- 
tor; Stevenson  v.  Boberts,  25  Tex.  Civ.  582,  64  S.  W.  233,  sustaining 
mortgage  by  independent  executor. 
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Distinguished  in  Taylor  v.  WUliams,  101  Tex.  392,  108  S.  W.  817, 
holding  death  of  owner  of  property  subject  to  trust  deed  containing 
power  of  sale  and  administration  by  independent  executor  did  not  ex- 
tinguish power  of  sale. 

Independent  Executor  has  Same  Bight  to  Resign  His  Trust  as  any 
other  executor  or  administrator  under  article  2030,  Revised  Statutes. 

Approved  in  Wells  v.  Houston  (Tex.  Civ.),  56  S.  W.  235,  holding 
district  court  cannot  receive  resignation. 

Term  "Executor^  in  Statutes  Includes  Independent  Executors  ex- 
cept where  statutes  relate  to  acts  to  be  done  in  settlement  of  an 
estate. 

Approved  in  Farmers'  &  Merchants'  Nat.  Bank  v.  Bell,  31  Tex.  Civ. 
126,  127,  71  S.  W.  572,  holding  where  estate  is  insolvent,  independent 
executor  under  article  1869,  Revised  Statutes,  holds  property  in  trust 
for  all  creditors,  and  no  one  creditor  can  sell  the  property  under  ex- 
ecution under  Revised  Statutes,  article  1996. 

Where  Order  of  Sale  in  Administration  of  Estate  Directs  Entire 
estate  in  land  sold,  though  deceased  owned  only  half  interest,  owners 
of  other  half,  not  being  bound  by  order,  could  not  have  it  reviewed 
on  certiorari. 

Approved  in  State  v.  Drake,  130  Wis.  154,  109  N.  W.  983,  holding 
petition  by  widow  for  certiorari  to  review  judgment  rendered  against 
husband  on  day  of  his  death  insufficient  to  authorize  issuance  of  writ. 
See  note,  103  Am.  St.  Rep.  111. 

02  Tex.  358-364,  51  8.  W.  23,  THOMPSON  V.  JOHNSON. 

Where  Trial  Court,  Because  of  Defective  Acknowledgment,  excluded 
married  woman's  deed  offered  by  plaintiff  to  show  common  source  of 
title,  court  of  civil  appeals,  in  holding  acknowledgment  effective,  can- 
not reverse  and  render  for  plaintiff  in  suit  to  try  title,  but  should 
remand,  where  deed  is  sole  evidence  of  plaintiff's  title. 

Approved  in  Supreme  Council  v.  Landers,  23  Tex.  Civ.  628,  57  S. 
W.  308,  remanding  cause  where  testimony  excluded  in  lower  court. 

Certificate  of  Acknowledgment  Substantially  Complying  with  stat- 
ute sufficient. 

Approved  in  Arnall  v.  Newcomb,  29  Tex.  Civ.  523,  69  S.  W.  93,  hold- 
ing certificates  of  acknowledgment  of  deed  a  substantial  compliance 
with  statute. 

Miscellaneous. — Thompson  v.  Johnson,  24  Tex.  Civ.  247,  58  8.  W. 
1031,  referring  historically  to  former  trial. 

92  Tex.  366-372,  71  Am.  St.  Bep.  859,  48  S.  W.  663,  44  L.  B.  A.  563» 
GALVESTON  ETC.  BT.  v.  ZANTZINGEB. 

Article  1043,  Bevised  Statutes,  Authorizing  Court  of  Civil  Appeals 
to  certify  ''the  very  question  to  be  decided,"  does  not  mean  an  ab- 
stract question  possibly  decisive  of  issue  presented,  but  issue  itself  as 
there  presented. 

Approved  in  Pohle  v,  Robertson,  102  Tex.  275,  115  S.  W.  1167,  hold- 
ing certificate  of  dissent  defective  in  not  itself  showing  exact  ques- 
tion to  be  decided  in  case,  but  to  avoid  delay  as  it  appeared  from 
whole  record,  deciding  matter;  Nabours  v.  McCord  (Tex.  Civ.),  82  S. 
W.  154,  holding  question  not  raised  by  pleadings  and  not  ruled  upon 
in  trial  court  could  not  be  certified  to  supreme  court  by  court  of  civil 
appeals;  Western  Union  Tel.  Co.  v.  Burgess  (Tex.  Sup.),  54  S.  W,  1022, 
1023,  holding  question  not  properly  certified. 
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Engineer  on  LocomotLve  li%8  Bight  to  Bemove  Trespasser,  but  has 
no  right  to  commit  assault  involved  in  throwing  hot  water  and  steam 
upon  him. 

Approved  in  Galveston  etc.  By.  v.  Zantzinger  (Tex.  Civ.),  49  S.  W. 
078,  following  answers  to  certified  questions;  Texas  etc.  By.  v.  Black, 
23  Tex.  Civ.  124,  57  S.  W.  333,  holding  company  liable  where  plain- 
tiff forcibly  ejected  from  freight  train  by  brakeman;  Southern  Pac. 
Co.  V.  Bender,  24  Tex.  Civ.  135,  57  S.  W.  575,  sustaining  instruction 
that  company  liable  where  engineer  used  more  than  accessary  force. 
See  notes,  77  Am.  St.  Bep.  833;  130  Am.  St.  B«p.  591;  104  Am.  St. 
Bep.  225;  100  Am.  St.  Bep.  756;  98  Am.  St.  Bep.  98;  10  L.  B.  A.  (n. 
8.)  386. 

Negligence  of  Plaintiff  is  No  Defense  if  Act  of  Defendant  is  will- 
ful, though  such  contributory  negligence  cause  damage  to  result  which 
was  not  intended  by  wrongdoer. 

See  notes,  10  L.  B.  A.  (n.  s.)  403;  45  L.  B.  A.  90. 

02  Tex.  S72-S77,  48  S.  W.  570,  QALVESTON  ETC.  BY.  7.  DAVIS. 

Wliere  Defendant  Company  is  Charged  With  Knowingly  Betainlng 
incompetent  engineer,  evidence  from  coemployees  of  his  habitual  neg- 
ligence is  admissible. 

Approved  in  International  etc.  B.  B.  v.  Branch  (Tex.  Civ.),  56  S. 
W.  542,  holding  evidence  of  employee's  negligence  admissible  to  prove 
company's  negligence  in  retaining  him;  Missouri  etc.  By.  Co.  v. 
Jones  (Tex.  Civ.),  75  S.  W.  55,  holding  in  action  against  railroad 
for  death  caused  by  negligence,  where  evidence  tended  to  show  con- 
ductor and  brakeman  were  intoxicated,  evidence  of  their  habits  as 
to  use  of  liquor  admissible.     See  note,  14  L.  B.  A.  (n.  s.)  758,  760. 

Mere  Fact  That  Ballroad  Servant  Takes  occasional  drink,  though 
in  violation  of  rules,  does  not  establish  his  incompetency. 

See  note,  14  L.  B.  A.  (n.  s.)  765,  771. 

Miscellaneous. — Galveston  etc.  By.  v.  Davis,  22  Tex.  Civ.  335,  54 
S.  W.  909,  referring  historically  to  earlier  trial. 

92  Tez.  380-384,  48  S.  W.  568,  MISSOUBI  ETC.  BY.  v.  JOHNSON. 

Upon  Question  of  Negligence  in  Particular  Instance,  evidence  of 
negligence  on  similar  occasion,  or  of  habitual  negligence  on  similar 
occasions,  is  inadmissible. 

Approved  in  Galveston  etc.  By.  Co.  v.  Gillespie,  48  Tex.  Civ.  65,  106 
8.  W.  712,  holding  in  action  against  railroad  for  death  of  engineer, 
where  defense  contributory  negligence,  evidence  that  deceased  had 
been  disciplined  before  for  running  his  engine  too  fast  not  admissible; 
Texas  etc.  By.  Co.  v.  Frank,  40  Tex.  Civ.  88,  88  S.  W.  383,  holding 
in  action  against  railroad  for  injuries  from  negligence,  testimony  of 
engineer  and  fireman  that  it  was  their  habit  to  ring  bell  and  blow 
whistle  at  place  of  injury  not  admissible;  Browne  v.  Bachman,  31  Tex. 
Civ.  431,  72  S.  W.  624,  holding  in  action  for  injuries  under  defense  of 
contributory  negligence,  evidence  that  plaintiff  addicted  to  use  ef  in- 
toxicating liquor  not  admissible;  International  etc.  B.  Co.  v.  Ives,  31 
Tex.  Civ.  274,  71  S.  W.  774,  holding  in  action  against  railroad  for  in- 
juries at  crossing  under  defense  of  contributory  negligence,  evidence 
that  plaintiff  on  former  occasions  had  gone  over  crossing  while  asleep 
in  wagon  not  admissible;  International  etc.  B.  B.  v.  Branch  (Tex. 
Civ.),  56  S.  W.  542,  admitting  evidence  of  employee's  negligent  acts 
to  prove  company's  negligence  in  retaining  him. 
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92  Tex.  384-S88,  47  S.  W.  706,  49  S.  W.  212,  PBYOB  v.  PEMDLETOK. 

One  Wlio  Accepts  Property  Under  Will  of  Her  Father  which  she 
would  not  have  received  otherwise,  bequeathed  to  her  in  full  of  her 
•claim  in  community  interest  of  mother,  accepts  will,  and  estops  her- 
self to  sue  for  partition  of  such  community. 

Approved  in  McClary  v.  Duckworth  (Tex.  Civ.),  57  S.  W.  319,  hold- 
ing no  election  to  take  under  will  where  wife  takes  nothing  but  com- 
munity property. 

Distinguished  in  White  ▼.  Simonton,  34  Tex.  Civ.  469,  79  S.  W.  623, 
holding  where  grantor,  whose  wife  was  dead,  conveyed  his  entire  com- 
munity property  to  daughter  for  life,  remainder  to  her  children, 
daughter,  being  already  owner  of  mother's  interest  in  community,  did 
not  devest  herself  of  this  interest  by  accepting  deed. 

92  Tex.  388-389,  49  S.  W.  211,  BERLIN  IBON  BSIDOE  CO.  v.  SAK 
ANTONIO. 

Certificate  of  Question  to  Supreme  Conrt  most  Show  that  it  is  con- 
crete question  involved  in  case  upon  facts  shown. 

Approved  in  Western  Union  Tel.  Co.  v.  Burgess  (Tex.  Sap.),  54  8. 
W.  1022,  holding  certificate  insufBcient  where  questions  abstract. 

92  Tex.  389-391,  49  S.  W.  210,  SCOTT  v.  HUNT. 

Under  Article  1422,  Revised  Statutes,  County  Clerk  has  authority  to 
receive  fees  due  county  judge. 

Approved  in  Roberts  v.  Powell,  22  Tex.  Civ.  213,  54  8.  W.  644,  hold- 
ing clerk  may  receive  money  in  satisfaction,  of  judgment  entered. 
See  note,  91  Am.  St.  Rep.  566. 

92  Tex.  391-395,  49  S.  W.  215,  DAVIBS  v.  THOMSON. 

Where  Pleadings  and  Judgment  Show  That  There  was  in  Issue  plain- 
tiff's right  to  recover  upon  two  causes  of  action,  and  judgment  awards 
recovery  as  to  one  but  is  silent  as  to  other,  it  prima  facie  indicates 
absence  of  right  to  recover  in  other. 

Approved  in  Davies  v.  Thompson  (Tex.  Civ.),  50  S.  W.  1063,  fol- 
lowing answers  to  certified  questions  affirming  sufficiency  of  verdict 
to  support  judgment. 

In  Suit  for  Undivided  Half  Interest  in  Estate  of  Decedent  alleged 
to  be  partnership  property  of  decedent  and  plaintiff's  ancestor,  judg- 
ment for  lump  sum  disposes  of  case  as  to  both  realty  and  personalty, 
and  is  final  and  appealable. 

Approved  in  Ackermann  ▼.  Ackermann,  22  Tex.  Civ.  615,  see  55  S. 
W.  803,  holding  general  verdict  includes  finding  of  every  material 
fact  well  pleaded. 

92  Tex.  396^00,  49  S.  W.  217,   OEAY  v.    STATE   EX  BEL.   LANGh 
HAM. 
Two  Ballots  Cast  by  Different  Electors  but  bearing  same  number 

should  both  be  counted. 
See  note,  47  L.  B.  A.  811. 

92  Tex.  400-406,  49  S.  W.  219.  MILLICAN  v.  McNEIL. 

Petition  for  Damages  for  Exclusion  from  Office  by  Set  of  commis- 
sioners alleged  to  be  usurpers  of  office  from  real  commissioner's 
court  merely  states  conclusion  of  pleader,  and  is  insufficient  on  de- 
murrer to  enable  court  to  determine  question  of  authority. 
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Approved  in  Miller  ▼.  Crawford  etc.  School  Dist.,.  26  Tex.  Civ. 
496,  63  S.  W.  894,  holding  allegation  that  taxes  sued  for  were  legally 
levied  and  assessed  insufficient. 

92  Tex.  406,  408,  49  S.  W.  209,  SAYI^S  v.  BBADLEY  ft  BIETOALF 

oa 

Secondary  Evide&co  of  a  Statement  Admitted  where  inability  to  pro- 
duce original  shown. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Garlington,  41  Tex.  Civ.  341, 
92  8.  W.  271,  holding  where  witness  has  no  independent  recollection 
of  facts  aside  from  record  made  by  him  at  time  hia  evidence  properly 
ezdudedy  the  record  being  best  evidence. 

92  Twc  408-413,  49  S.  W.  212,  McOBEABY  v.  ROBINSON. 

In  Suit  by  Beneficiary  to  have  Bights  Under  Trust  determined,  an 
order  before  final  hearing  directing  payment  to  him  pending  suit  of 
certain  amounts  for  his  maintenance  is  final  and  appealable. 

Approved  in  Milam  v.  Hill,  29  Tex.  Civ.  576,  69  S.  W.  449,  holding 
in  suit  by  widow  against  husband's  executor,  who  was  his  surviving 
partner,  to  determine  her  rights  to  community  assets  and  to  set  aside 
her  conveyance  to  defendant,  acceptance  of  judgment  in  her  favor 
for  cancellation  does  not  waive  her  right  of  appeal  on  other  issues. 

Miscellaneous. — ^McCreary  v.  Bobinson  (Tex.  Civ.),  57  S,  W.  682, 
referring  to  earlier  trial  for  facts. 

92  Tez.  414-415,  49  S.  W.  369,  HUGO  v.  SEFFEL. 

Under  BeYlsed  Statotea,  Article  1025,  a  Defective  Appeal  Bond, 
in  absence  of  motion  by  appellee  to  dismiss  appeal,  is  sufficient  to 
give  appellate  court  jurisdiction. 

Approved  in  Williams  v.  Wiley,  96  Tex.  153,  71  S.  W.  14,  holding 
appeal  bond  defective  in  omitting  penalty  could  be  amended  by  filing 
new  bond  under  Bevised  Statutes,  article  1025. 

92  Tex.  417-421,  49  S.  W.  364,  WABBEN  V.  HABBOLD. 

Signature  by  Joint  Maker  of  Note  as  Assignee  Binds  Him  indi- 
vidually where  he  has  no  power  to  bind  trust  estate. 

Distinguished  in  Club  Land  etc.  Co.  v.  Dallas  Co.,  26  Tex.  Civ.  453, 
64  S.  W.  375,  holding  administrator  not  personally  bound  by  warranty 
deed  excluding  personal  liability. 

In  Suit  to  Foreclose  for  First  Installment  of  Mortgage  Debt,  judg- 
ment of  foreclosure  for  entire  principal  and  interest  cannot  be  ren- 
dered. 

Approved  in  Garza  v.  Howell,  37  Tex.  Civ.  587,  85  S.  W.  462,  hold-, 
ing  in  suit  to  foreclose  junior  mortgage  before  maturity  of  senior 
mortgage  debt  foreclosure  of  latter  cannot  be  had. 

92  Tex.  426-428,  49  S.  W.  360,  LtJCK  v.  HOPKINS. 

Where,  upon  Overmling  Motion  for  New  Trial,  Trial  Oonrt  reformed 
judgment,  time  in  which  writ  of  error  may  be  applied  for  runs  from 
reformation  of  judgment,  not  from  original  rendition. 

Approved  in  Hall  v.  Bead,  28  Tex.  Civ.  20,  66  S.  W.  810,  following 
rule;  Bipy  v.  Bedwater  Lumber  Co.,  48  Tex.  Civ.  314,  319,  106  S.  W. 
476y  478,  holding  where  court,  after  order  appointing  two  receivers 
to  act  jointly,  made  second  order  appointing  one  as  solo  receiver,  time 
to  file  transcript  ran  from  last  order;  Gray  v.  Chapman  (Tex.  Civ.), 

4  Tex.  Note9--53 
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74  S.  W.  565,  holding  appeal  lies  from  judgment  of  justice  amended 
nunc  pro  tune,  though  time  for  appeal  from  the  judgment  as  originally 
entered  had  expired;  In  re  Sullivan's  Estate,  40  Wash.  211,  111  Am. 
St.  Eep.  895,  82  Pac.  299,  holding  where  order  dismissing  petition  to 
contest  will  was  set  aside  hj  later  order,  which  also  dismissed  peti- 
tion, appeal  must  be  from  second  order;  Gordon  y.  McCall  (Tex.  Civ.),. 
5^  S.  W.  219,  arguendo,  holding  time  for  motion  for  new  trial  runa 
though  motion  for  correction  is  made. 

Distinguished  in  San  Antonio  etc.  By.  ▼.  Thigpen  (Tex.  Civ.),  57 
S.  W.  67,  holding  time  for  appeal  runs  from  first  entry  in  docket,  not 
from  full  entry. 

92  Tex.  428-4SS,  49  S.  W.  516,  MONDAY  Y.  VANOB. 

Conveyajices  of  Life  Estates  Made  in  Trust  may  Bestrict  Power 

of  alienation. 

Approved  in  Simonton  v.  White,  93  Tex.  57,  77  Am.  St.  Bep.  828, 
53  S.  W.  341,  reaffirming  rule;  Lanius  v.  Fletcher,  100  Tex.  555,  101 
S.  W.  1078,  holding  direction  in  will  that  executor  should  hold  daugh- 
ter's share  of  estate  as  trustee  and  pay  only  income  thereof  to  her 
during  life  of  her  husband  created  valid  trust;  White  v.  Bedmon 
(Tex.  Civ.),  57  S.  W.  872,  holding  clause  attempting  restraint  on 
alienation  of  fee  simple  is  a  nullity.  See  note,  100  Am.  .St.  Bep. 
105. 

Distinguished  in  Sprinkle  v.  Leslie,  36  Tex.  Civ.  357,  81  S.  W.  1018,. 
holding  devise  with  directions  that  devisee  should  not  sell  or  mort- 
gage during  her  life,  and  on  her  death  title  should  vest  in  her  chil- 
dren, vested  only  life  estate  in  devisee  and  restrictions  upon  alienation 
void. 

92  Tez.  434-436,  49  S.  W.  866,  PBUITT  ▼.  STATE. 

Certified  Copy  of  Petition  Bequlred  to  Accompany  Citation  when 
served  in  another  county  need  not  contain  copy  of  file-mark. 

Approved  in  Carlton  v.  Mayner,  47  Tex.  Civ.  50,  103  S.  W.  413,. 
holding  citation  which  did  not  correctly  debcribe  cause  of  action 
stated  in  petition  insufficient  to  sustain  default  judgment;  Tyler  v. 
Blanton,  34  Tex.  Civ.  393,  78  S.  W.  565,  holding  where  petition  did 
not  state  residence  of  defendant  and  copy  thereof  not  delivered  with 
citation,  default  judgment  not  sustained;  Delaware  etc.  Construction 
Co.  V.  Farmers'  etc.  Nat.  Bank,  33  Tex.  Civ.  659,  77  S.  W.  629,  hold- 
ing citation  which  does  not  state  names  of  both  defendants  to  suit 
insufficient. 

92  Tex.  436-440,  49  S.  W.  368,  FIBST  NATIONAL  BANE  v.  IRON 
CITY  NAT,  BANK. 

Bank  Depositor  Estopped  to  Hold  Bank  Liable  for  misappropriation 
of  deposit  directed  by  plaintiff's  cashier  when  it  failed  to  notify  bank 
of  cashier's  want  of  authority. 

Approved  in  Iron  City  Nat.  Bank  v.  Fifth  Nat.  Bank,  31  Tex.  Civ. 
310,  71  S.  W.  614,  reaffirming  rule. 

92  Tez.  441-442,  49  S.  W.  359,  CBOSBY  ▼.  CBOSBY. 

In  Order  to  Confer  Jurisdiction  upon  Appellate  Court  of  action  in 
which  counterclaim  is  set  up,  either  claim  or  counterclaim  taken  sepa- 
rately must  be  for  jurisdictional  amount. 

Approved  in  Bobinson  v.  Garrett  (Tex.  Civ.),  54  S.  W.  270,  holding 
district  court  has  no  jurisdiction  of  setoff  below  jurisdictional  amount; 
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Tucker  v.  Williams  (Tex.  Civ.),  56  S.  W.  586,  Kiel  v.  Campbell  (Tex. 
Ciy.)y  63  S.  W.  659,  both  holding  the  two  claims  cannot  be  combined. 

92  Tez.  442-444,  49  S.  W.  361,  OHIOAGO  R.  L  ft  T.  BY.  OO.  v.  FOB- 


Error  In  Admission  of  Evidence  Over  Objection  not  Ground  for  re- 
versal where  other  like  evidence  admitted  without  objection. 

Approved  in  Missouri  etc.  Bj.  Co.  v.  Price,  48  Tex.  Civ.  215,  1C6 
a  W.  702,  following  rule. 

92  Tez.  446-448,  49  S.  W.  573,  UNBLEY  v.  LINDLEY. 

Statement  In  Acknowledgment  of  Deed  That  Person  taking  oath  is 
known  to  officer  to  be  maker  of  deed  is  sufficient,  although  certificatr 
recites  acquaintance  hj  introduction. 

Beaffirmed  in  Lindlej  v.  Lindlej  (Tex.  Civ.),  50  S.  W.  159. 

92  Tex.  443-451,  49  8.  W.  574,  SMITH  v.  BIOHABBSON  LUMBEB 
CO. 

Indorser  Is  Discharged  from  Liability  by  Failure  to  bring  suit 
within  proper  time  unless  excuse  for  such  failure  is  shown. 

Approved  in  Beauchamp  v.  Chester,  39  Tex.  Civ.  235,  86  S.  W.  1055, 
a  petition  which  showed  the  time  had  passed  for  fixing  the  liability^ 
of  one  sued  as  an  indorser  and  failed  to  show  any  waiver  of  formali- 
ties required  was  bad  on  demurrer. 

Charge  Which  Ezdndee  an  Issue  upon  Which  a  Finding  might  be 
made  favorable  to  party  complaining  may  be  complained  of  on  ap- 
peal. 

Approved  in  Boettler  v.  Tumlinson  (Tex.  Civ.),  77  S.  W.  826,  in 
personal  injury  ease,  defendant  could  not  complain  of  charge  exclud- 
ing issues  as  to  negligence  relied  on  by  plaintiff. 

Question  Whether  or  not  Maker  of  Note  was  Insolvent  so  as  to  dis- 
pense with  suit  against  him  is  for  jury. 
See  note,  18  L.  B.  A.  (n.  s.)  559. 

92  TeEX.  463-468»  49  S.  W.  1089,  44  L.  B.  A.  279,  TEXAS  IiOAN 
AOEKCY  V.  FLEMIKa. 

Where  I^essee  of  Hotel  Falls  to  Keep  Door  Opening  Into  Space 
Locked,  and  guest  without  negligence  steps  out  of  door  and  is  in- 
jured, his  injury  is  due  to  negligence  of  lessee  and  not  of  lessor. 

Beaffirmed  in  Fleming  v.  Texas  Loan  Agency,  24  Tex.  Civ.  205,  206, 
58  S.  W.  973.  See  notes,  92  Am.  St.  Bep.  519;  17  L.  B.  A.  (n.  s.) 
1163;  51  L.  B.  A.  772;  46  L.  B.  A.  748. 

The  Sufficiency  of  the  Evidence  to  Support  the  findings  of  the 
eourt  is  a  question  of  law  on  appeal. 

Approved  in  Texas  etc.  By.  Co.  v.  Ball,  96  Tex.  625,  75  S.  W.  6, 
in  action  against  railroad  for  injury  to  boy,  evidence  insufficient  to 
establish  engineer  could  have  discovered  his  peril;  Magerstadt  v. 
Lambert,  39  Tex.  Civ.  473,  87  8.  W.  1069,  in  trespass  to  try  title,  the 
undisputed  evidence  showed  title  was  perfect;  Cobb  v.  Bryan,  37 
Tex.  Civ.  341,  83  S.  W.  888,  evidence  insufficient  to  show  name  of 
corporation  grantee  in  a  deed  was  a  misnomer  only;  dissenting  opin- 
ion in  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  161,  majority  holding 
court  of  civil  appeals  was  not  justified  in  reversing  and  rendering 
judgment,  without  remanding  cause  for  new  trial. 
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When  Tenant  Abandons  Property,  Landlord  may  Enter  and  care 
for  property  without  accepting;  siirrender. 
See  note,  114  Am.  St.  Bep.  718. 

92  Tex.  478-482,  49  S.  W.  1045,  BLACKWOOD  ▼.  BLACKWOOD. 

Under  Article  1853,  Revised  Statutes,  Orders  of  Court  in  guardian- 
ships are  null  unless  entered  of  record,  and  expenditure  of  more  than 
income  of  estate  cannot  be  allowed  except  upon  order  of  record  as 
required  by  article  2557,  Revised  Statutes. 

Approved  in  Read  ▼.  Henderson  (Tex.  Civ.),  57  S.  W.  79,  reaffirm- 
ing rule;  De  Cordova  v.  Rogers,  97  Tex.  68,  75  S.  W.  20,  oiily  dear 
in<^ome  of  estate  could  be  used  and  applied  to  accounts  incurred  before 
order  had  been  made;  De  Cordova  v.  Rodgers  (Tex.  Civ.),  67  S.  W. 
104S,  allowance  of  claim  a  nuUity  where  no  order  of  allowance  was 
entered  on  minutes  (reversed);  Murph  v.  McCullough,  40  Tex.  Civ. 
406,  90  S.  W.  71,  guardian  and  surety  liable  for  funds  of  ward  ex- 
pended without  order  of  court,  though  used  for  support  and  main- 
tenance; Allen  V.  Stovall  (Tex.  Civ.),  62  S.  W.  88,  disallowing  setoflP 
of  charges  in  action  on  surety  bond  where  no  income;  Allen  v.  StovaU, 
94  Tex.  631,  63  S.  W.  867,  disallowing  setoff  of  charges  in  action  on 
surety  bond  where  property  was  uncertain  interest. 

Distinguished  in  Logan  v.  Gay,  99  Tex.  605,  90  S.  W.  862,  claims  for 
necessaries  furnished  a  minor  before  commencement  of  guardianship 
may  be  established  and  paid  when  guardian  is  appointed;  De  Cor- 
dova V.  Rogers,  97  Tex.  64,  75  S.  W.  17,  entry  of  approval  of  a  claim 
against  ward's  estate,  entered  on  claim  docket,  was  an  entry  on 
"records  of  the  court." 

It  is  the  Dnty  of  tbe  Courts  to  Ezecnte  the  legislative  purpose  in 
enforcing  statutes,  though  hardship  result. 

Approved  in  Heinemier  v.  Arlitt,  29  Tex.  Civ.  143,  67  S.  W.  1040, 
person  designated  by  statute  is  entitled  to  be  appointed  guardian, 
notwithstanding  court's  opinion  that  some  other  person  is  preferable. 

92  Tex.  483-487,  49  a  W.  1033,  50  8.  W.  567,  MADDOX  v.  SUMMEB- 
LIN. 

Fact  That  Judgment  Is  Inyalid  Because  Procored  by  Fraud  cannot 
be  set  up  in  collateral  attack. 

Approved  in  Moor  v.  Moor  (Tex.  Civ.),  63  S.  W.  350,  holding  decree 
of  divorce  cannot  be  set  aside  for  perjury  except  in  equity;  Scudder 
T.  Cox,  35  Tex.  Civ.  417,  80  S.  W.  873,  a  justice's  judgment,  under 
which  land  was  sold,  which  recited  appearance  of  defendant,  was  not 
subject  to  collateral  attack,  though  no  appearance  was  made  or  author- 
ized; Avocato  V.  DeirAra  (Tex.  Civ.),  84  S.  W.  444,  judgment  ren- 
dered on  perjured  testimony  may  be  set  aside  at  suit  of  injured  party; 
Belcher  Land  etc.  Co.  v.  Bush  (Tex.  Civ.),  67  S.  W.  445,  in  action  to 
recover  land  sold  under  foreclosure  proceedings  had  in  another  county, 
attack  made  on  such  foreclosure  judgment  was  a  collateral  attack. 
See  note,  10  L.  R.  A.  (n.  s.)  242. 

Under  Article  2545,  Revised  Statutes^  Oift  from  Hnaband  to  wife 
is  presumptively  void  as  to  prior  creditors,  and  donee  has  burden  of 
showing  solvency  of  donor  at  time  of  gift,  to  exempt  gift  from  exe- 
cution against  husband. 

Approved  in  Znckerman  v.  Munz,  48  Tex.  Civ.  339,  107  S.  W.  79,  re- 
affirming rule;  Andrews  v.  Union  Central  etc.  Ins.  Co.,  92  Tex.  587, 
50  S.  W.  573,  requiring  insurance  company  to  prove  payment  to  credi- 
tor of  deceased. 
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House  Built  by  Husband  apon  Wife's  Separate  Property  with  com- 
munity funds  remains  part  of  community. 

Approved  in  King  v.  Summerville  (Tex.  Civ.),  80  8.  W.  1053,  re- 
affirming rule;  Neaves  v.  Griffin  (Tex.  Civ.),  80  S.  W.  422,  where 
widow  used  community  funds  to  pay  for  improvements  on  her 
property,  sureties  on  her  community  bond  were  liable  for  amount  of 
same.    See  note,  77  Am.  St.  Bep.  97. 

Wife'JB  Land  on  Wblcfa  Husband  has  Erected  Improvements  is  not 
subject  to  claims  of  his  creditors  unless  made  with  fraudulent  intent, 
known  and  shared  in'by  wife. 

Approved  in  Collins  v.  Bryan,  40  Tex.  Civ.  92,  88  S.  W.  433,  reaf- 
firming rule.    See  note,  77  Am.  St.  Bep.  96. 

It  "Will  be  Presumed  That  Every  Issue  properly  involved  in  a  cause 
is  settled  by  the  judgment. 

Approved  in  Campbell  v.  Upson  (Tex.  Civ.),  81  S.  W.  362,  it  would 
be  presumed,  in  aid  of  judgment,  that  the  prayer  to  a  petition  in  inter- 
vention had  been  amended,  so  as  to  include  defendants  against  whom 
judgment  was  rendered. 

92  Tex.  488-492,  49  S.  W.  1031,  SCHULTZ  v.  TESSHCAN. 

In  Determining  Question  of  Jurisdictional  Amount,  interest  allow- 
able not  eo  nomine,  but  as  part  of  damages,  is  to  be  included  with 
amount  claimed  as  damages,  under  section  16,  article  5  of  constitu- 
tion. 

Approved  in  Gulf  etc.  By.  Co.  v.  Promme,  98  Tex.  460,  461,  84  S.  W. 
1055,  1056,  though  judgment  of  county  court  was  for  less  than  one 
hundred  dollars,  court  of  civil  appeals  has  jurisdiction,  if  judgment 
might  have  been  rendered  for  more  than  one  hundred  dollars;  Western 
Union  Tel.  Co.  v.  Arnold,  97  Tex.  368,  33  Tex.  Civ.  306,  77  S.  W.  249, 
in  complaint  for  failure  to  deliver  a  telegram,  the  demand  having 
been  reduced  by  demurrer  to  less  than  jurisdictional  amount,  action 
should  have  been  dismissed;  Potts  v.  Deyerle,  49  Tex.  Civ.  282,  107 
S.  W.  929,  prayer  for  one  hundred  dollars  and  general  relief  did  not 
authorize  recovery  of  interest  as  damages,  where  no  damages  were 
alleged;  San  Antonio  &  A.  P.  By.  v.  Harnett,  27  Tex.  Civ.  501,  66  S. 
W.  476,  following  rule  in  suit  for  damage  to  cattle  in  transitu. 

A  Cause  of  Action  in  Support  of  Which  Ko  Evidence  is  offered  will 
be  treated  as  abandoned. 

Approved  in  Galveston  etc.  By.  Co.  v.  Schlather  (Tex.  Civ.),  78  S. 
W.  953,  reaffirming  rule;  Texas  etc.  B.  Co.  v.  Hooks,  30  Tex.  Civ.  326, 
70  S.  W.  234,  in  action  against  railroad  company  for  killing  a  dog, 
plea  in  reconvention  having  been  abandoned,  case  was  not  appealable; 
Western  Union  Tel.  Co.  v.  Carver  (Tex.  Civ.),  74  S.  W.  57,  there  was 
not  an  entire  abandonment  of  counterclaim,  notwithstanding  unex- 
plained failure  to  submit  the  issue. 

Distinguished  in  Benchoff  v.  Stephenson  (Tex.  Civ.),  72  S.  W.  106, 
where  both  parties  appealed,  defendant  could  not,  by  abandoning  his 
appeal,  abandon  his  plea  in  reconvention,  and  defeat  plaintiff's  ap- 
peal. 

92  Tex.  492-501,  49  S.  W.  1047,  OAMEBON  ▼.  HINTON. 

Mortgagee,  Who^  Abandoning  Verbal  Agency  to  Sell  Property,  sues 
to  foreclose,  cannot  set  up  such  agency  as  estopping  mortgagor  to 
complain  of  unauthorized  sale  after  sequestration  and  seizure  under 
replevin. 
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Approved  in  Avery  v.  Texas  Loan  Agency  (Tex.  Civ.),  62  8.  W. 
794,  holding,  on  sale  under  foreclosure,  creditor  cannot  compel  resale 
by  trustee. 

92  Tez.  501-606,  49  S.  W.  1035,  MISSOXJBI  ETC.  BY.  v.  OHENAUI.T. 

Penalty  Provided  in  Article  4433,  Revised  Statutes,  is  not  recov- 
erable for  failure  of  railroad  to  make  an  opening  within  any  private 
inclosure  as  directed  by  proviso  of  article  4427,  Revised  Statutes. 

Approved  in  Owazarzak  v.  Gulf  etc.  Ry.  Co.,  31  Tex.  Civ.  230,  71 
S.  W.  794,  statute  has  no  application  where  right  of  way  was  ac- 
quired and  fenced  by  railroad  prior  to  enactment  of  statute;  Missouri 
etc.  Ry.  V.  Hanacek,  93  Tex.  450,  55  8.  W.  1118,  holding  company 
not  bound  to  provide  openings  sufficient  to  prevent  injury  to  cattle. 

Miscellaneous. — Missouri  etc.  Ry.  v.  Chenault,  24  Tex,  Civ.  483,  484, 
60  S.  W.  56,  57,  referring  historically  to  former  appeaL 

92  Tez.  509-^16,  60  S.  W.  123,  SAN  ANTONIO  ETO.  BY.  v.  HAM- 
MON. 

QnestlonB  to  Witness  Injured  at  Railway  Crossing  so  grouping  factsr 
regarding  care  exercised  as  to  be  susceptible  of  complete  answers  by 
affirmation  or  negation  are  leading,  and  answers  thereto  should  be 
excluded. 

Approved  in  Ripley  v.  Slate,  51  Tex.  Cr.  131,  100  S.  W.  946,  re- 
affirming rule;  Cleveland  v.  Taylor,  49  Tex.  Civ.  497,  108  S.  W.  1038, 
question  asked  of  cashier  of  bank,  which  suggested  a  fraud  had  been 
committed,  should  not  have  been  admitted;  Hunter  v.  Malone,  49 
Tex.  Civ.  119,  108  S.  W.  710,  applying  rule  to  interrogatory  in  tres- 
pass to  try  title;  Ft.  Worth  etc.  Ry.  Co.  v.  Jones,  38  Tex.  Civ.  133, 
85  S.  W.  39,  question  on  issue  of  mental  anguish  put  it  in  power  of 
witness  by  affirmative  answer  to  echo  back  words  of  counsel;  Godsoe 
V.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  in  prosecution  for  embezzle- 
ment, question  was  not  only  leading  but  suggestive  of  answer  de- 
sired; Garrett  v.  State,  52  Tex.  Cr.  262,  106  S.  W.  392,  question  asked 
of  witness  to  prove  confession  by  a  defendant  charged  with  homicide 
was  leading;  International  etc.  Ry.  v.  Dalwigh,  92  Tex.  657,  51  S.  W. 
501,  holding  admission  of  answer  to  leading  question  ground  for  re- 
versal. 

92  Tez.  616-620,  71  Am.  St.  Bep.  870,  50    a  W.  118,  8PENCEB  T. 
JONES. 
Partnership  may  Exist  for  Purpose  of  Buying  One  or  More  Tracts 

of  land  at  same  time  and  selling  again  for  profit. 

Approved  in  Williamson  v.  Nigle,  58  W.  Va.  655,  53  S.  E.  127,  con- 
tract to  purchase  a  certain  lot  of  logs  had  all  the  elements  of  a  part- 
nership. See  notes,  72  Am.  St.  Rep.  359;  115  Am.  St.  Rep.  409;  5 
L.  R.  R.   (n.  s.)  510. 

Purchaser  from  Vendee  in  Posseasion  Under  Unrecorded  Deed  is 
bound  to  take  notice  of  reservation  in  deed. 

Approved  in  Gilbough  v.  Runge,  99  Tex.  542,  122  Am.  St.  Rep.  659, 

91  S.  W.  567,  reaffirming  rule. 

92  Tez.  620-625,  50   S.  W.  126,  BROWN   v.  OAIaVESTON   WHABF 

CO. 

An  Ol&cer's  Salary  iB  an  Incident  to  and  Bona  with  his  of&ce  for  its 
entire  term. 
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Approved  in  Presidio  County  v.  Walker,  29  Tex.  Civ.  613,  69  S.  W. 
99,  county  treasurer,  whose  salary  was  derived  solely  from  commis- 
sions and  limited  to  two  thousand  dollars,  could  recover  interest  for 
delay  in  payment,  though  it  made  his  compensation  exceed  that 
amount. 

92  Tex.  525-628,  50  S.  W.  125,  ST.  IiOUIS  ETC.  ET.  v.  OASSEDAY. 

In  Action  for  Personal  Injuries  by  Bailway,  the  defense  being  con- 
tributory negligence,  refusal  to  give  requested  charge  properly  apply- 
ing law  to  evidence  is  reversible  error. 

Approved  in  Houston  etc.  Ey.  Co.  v.  Stell,  28  Tex.  Civ.  282,  67  S. 
W.  538,  reaffirming  rule;  El  Paso  etc.  B.  R.  Co.  v.  Poth,  101  Tex. 
144,  105  S.  W.  323,  an  instruction  correctly  defining  the  rule  of  law 
on  which  the  defense  relied,  and  grouping  the  facts  to  establish  it, 
should  not  have  been  refused;  Texas  Loan  &  Trust  Co.  v.  Angel,  39 
Tex.  Civ.  168,  86  8.  W.  1057,  upholding  rule  where  charge  of  court 
only  presented  defense  of  contributory  negligence  in  a  general  way; 
El  Paso  etc.  Ry.  Co.  v.  Kendall,  38  Tex.  Civ.  222,  85  S.  W.  61,  apply- 
ing rule  to  instructions  refused  where  testimony  raised  the  issue 
whether  injured  boy  used  ordinary  care  to  discover  approaching  train; 
Consumers'  Cotton  Oil  Co.  v.  Gentry,  35  Tex.  Civ.  446,  80  8.  W.  395, 
special  instruction  submitting  theory  of  contributory  negligence  to 
jury  was  improperly  refused;  Texas  etc.  R.  Co.  v.  Kelly,  34  Tex. 
Civ.  26,  80  S.  W.  1076,  upholding  charge  submitting  the  law  and  the 
evidence  in  action  for  injuries  while  riding  on  a  hand-car;  Inter- 
national etc.  R.  Co.  V.  Anchonda,  33  Tex.  Civ.  28,  75  S.  W.  559,  words 
added  to  charge  which  may  have  been  useless*  and  unnecessary  did  not 
mislead  jury;  Houston  etc.  Ry.  Co.  v.  White,  23  Tex.  Civ.  288,  56 
S.  W.  209,  instruction  which  simply  applied  the  law  to  the  facts  was 
not  on  the  weight  of  the  evidence;  Galveston  etc.  Ry.  Co.  v.  Simon 
(Tex.  Civ.),  54  S.  W.  311,  condemning  refusal  of  charge  to  find 
whether  certain  facts  constituting  contributory  negligence  existed; 
Missouri  etc.  Ry.  v.  Melugin  (Tex.  Civ.),  63  S.  W.  339,  condemning 
refusal  to  require  jury  to  find  whether  train's  speed  was  negligence; 
Galveston  etc.  Ry.  v.  Buch,  27  Tex.  Civ.  286,  65  S.  W.  683,  holding 
charge  sufficient  though  omitting  a  fact,  no  special  charge  being  re- 
quested; Texas  etc.  Ry.  v.  Hagood,  21  Tex.  Civ.  443,  52  S.  W.  575, 
arguendo,  holding  charge  need  be  no  more  specific  than  pleading. 

By  the  Use  of  the  Words  '*If  Yon  Beliere  from  the  Evidence,"  in 
charge  of  court,  issue  is  left  to  jury. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Hendricks,  49  Tex.  Civ.  322, 
108  S.  W.  750,  and  St.  Louis  etc.  Ry.  Co.  v.  Rea  (Tex.  Civ.),  84  S.  W. 
432,  both  holding  charges  given  did  not  assume  the  facts  in  contro- 
versy. 

02  Tex.  528-630,  50  &  W.  122,  WHITE  DENTAL  MFG.  OO.  v. 
HEBTZBEBG. 

In  Case  Taken  by  Appeal  to  District  Oonrt,  defendant  may,  under 
articles  358,  1294,  Revised  Statutes,  urge  any  defense  he  may  have, 
whether  previously  pleaded  or  not,  except  cross-action. 

Approved  in  Bums  v.  Staacke  (Tex.  Civ.),  53  S.  W.  354,  reaffirming 
rule;  Jund  v.  Stute,  49  Tex.  Civ.  512,  108  S.  W.  764,  defendant  could 
not,  on  appeal  from  a  justice,  plead  a  setolBT  in  county  court  not 
pleaded  in  court  below;  Brigman  v.  Aultman  (Tex.  Civ.),  55  S.  W. 
511,  holding  failure  of  consideration  may  be  first  pleaded  to  note  on 
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appeal  to  county  court;  Merahon  v.  Bosley  (Tex.  Civ.),  62  S.  W. 
799,  holding  special  matter  admissible  as  defense  when  general  de- 
nial pleaded  below. 

After  Perfection  of  Appeal  from  Justice  to  District  Courts  defend- 
ant may  set  up  defense  of  illegality  of  contract  sued  on. 

Beaffirmed  in  S.  8.  White  etc.  Mfg.  Co.  v.  Hertzberg  (Tex.  Civ,), 
51  S.  W.  356. 

92  Tex.  530-635,  50  S.  W.  331,  THOIOPSGN  v.  OABTJTHEBS. 

Parol  Evidence  is  Admissible  to  Charge  n.ote  with  trust. 

Approved  in  Jones  v.  Day,  40  Tex.  Civ.  162,  88  S.  W.  426,  applying 
rule  where  heir  of  one  of  the  payees  of  principal  sued  for  partition 
of  note,  principal  of  which  was  payable  to  grantor's  heirs,  and  inter- 
est to  grantor;  Thompson  v.  Caruthers  (Tex.  Civ.),  51  S.  W.  1094, 
where  money  given  in  trust. 

On  Delivery  of  a  Thing  to  a  Tmstae  for  the  Benefit  of  a  donee,  the 
gift  is  complete. 

Approved  in  Jarrell  v.  Crow,  30  Tex.  Civ.  632,  71  S.  W.  398,  apply- 
ing rule  to  certain  notes  delivered  to  husband  as  trustee  to  collect 
and  pay  proceeds  to  children. 

92  Tex.  53&-640,  50  8.  W.  120,  DUBLIN  v.  TAYLOB  ETC.  BY. 

Where  Ballroad  Company  Contracting  With  Independent  Contractor 
for  construction  of  road  reserves  power  to  designate  crossings,  it 
assumes  responsibility  for  injuries  resulting  from  improper  construc- 
tion of  designated  crossings. 

See  notes,  76  Am.  St.  Bep.  416;  66  L.  B.  A.  124;  65  L.  B.  A.  485. 

Supreme  Conrt  caxmot  Bevlae  Diacretlon  of  Trial  Judge  in  refusing 
amendment  of  petition  after  trial  begun. 

Beaffirmed  in  Griffin  v.  McEanney,  25  Tex.  Civ.  437,  62  S.  W.  81. 
Approved  in  Hamilton  v.  Bell,  37  Tex.  Civ.  460,  84  S.  W.  291,  up- 
holding rule  where  request  to  verify  plea  after  commencement  of 
trial  was  denied. 

Ballroad  Company  Is  Uable  for  Improper  Construction  of  crossing 
used  as  a  public  highway. 

Approved  in  Missouri  etc:  By.  Co.  v.  HoUan,  49  Tex.  Civ.  59,  107 
S.  W.  645,  applying  rule  in  action  for  injuries  to  a  traveler  on  road 
under  a  railroad  bridge  commonly  used  by  the  public. 

Miscellaneous. — Texas  etc.  By.  v.  Warner  (Tex.  Civ.),  60  S.  W.  443, 
referring  historically  to  former  appeal. 

92  Tex.  640-646,  60  a  W.  333,  HOUSTON  ETC.  BY.  V.  8TEWABT. 

It  l8l>uty  of  Ballroad  Company  to  Adopt  BeasonaUy  Safe  Meas- 
ures to  inform  train  operating  employees  of  whereabouts  of  other 
trains  on  same  line,  but  law  directs  no  means  to  accomplish  this  end. 

Approved  in  Houston  etc.  By.  v.'Higgins,  22  Tex.  Civ.  432,  55  S. 
W.  745,  reaffirming  rule;  Texas  etc.  By.  v.  Lee,  21  Tex.  Civ.  176,  51 
S.  W.  352,  requiring  company  to  provide  safe  accommodations  for  pas- 
sengers. 

92  Tex.  646-649,  60  &  W.  835,  AIJaEK  V.  GABBI80N. 

Notice  to  Agent  Is  Notice  to  Principal  When  Acquired  in  the  trans- 
action of  principal's  business. 

Approved  in  Lane  v.  De  Bode,  29  Tex.  Civ.  607,  69  S.  W.  439, 
knowledge  acquired  by  attorneys  as  agents  was  not  binding  on  prin- 
cipal. 
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92  Tex.  549-556,  50  S.'W.  569,  WAONEB  v.  WZSSTCHESTEB  FIBE 
INS.  OO. 

Wliere  Under  Petition  for  Beformation  of  Insnrance  Policy,  allega- 
tions show  right  to  recovery  without  information,  latter  not  being 
warranted,  recovery-  should  be  had  under  prayer  for  general  relief. 

Approved  in  Collins  v.  Bryan,  40  Tex.  Civ.  93,  88  S.  W.  434,  though 
claimant  for  reimbursement  of  community  estate  for  improvement  of 
wife's  separate  property  mistook  remedy  in  claiming  lien  against 
such  property  therefor,  he  could  have  sale  for  partition  of  improve- 
ments under  prayer  for  general  relief;  Gregory  v.  Montgomery,  23 
Tex.  Civ.  72,  66  S»  W.  232,  upholding  sufficiency  of  allegations  in  ac- 
tion for  conversion  to  warrant  relief  under  general  prayer;  Coverdill 
V.  Seymour  (Tex.  Civ.),  56  S.  W.  223,  where  reformation  and  recovery 
sought,  granting  recovery  though  reformation  refused;  McLane  v. 
Mackey  (Tex.  Civ.),  59  S.  W.  945,  vesting  title  to  land  where  prayer 
for  money  judgment  and  for  general  relief  made. 

Agent  Wlio  Issues  Policy  With  Knowledge  That  Warranty  of  sole 
ownership  is  false  waives  condition  requiring  such  sole  ownership. 

Approved  in  Continental  Fire  Assn.  v.  Cockrell  (Tex.  Civ.),  70  S. 
W.  1119,  and  Continental  Ins.  Co.  v.  Cummings,  98  Tex.  120,  81  S.  W. 
706,  both  following  rule;  Fire  Assn.  v.  Masterson  (Tex.  Civ.),  83  S.  W. 
51,  agreement  on  part  of  agent  who  wrote  policy,  having  authority  to  so- 
licit and  deliver  policies  and  collect  premiums,  that  certain  invoices  serve 
in  lieu  of  inventory  required  by  policy  was  binding  on  insurer;  Aetna 
Ins.  Co.  V.  Eastman  (Tex.  Civ.),  80  S.  W.  257,  insurer  estopped  to 
assert  forfeiture  for  failure  to  indorse  consent  to  other  insurance 
where  general  agent  receives  notice  thereof  but  fails  to  object;  Con- 
tinental Fire  Ins.  Co.  v.  Cummings  (Tex.  Civ.),  78  S.  W.  380,  where 
insurer,  whose  agent  knew  insured  property  covered  by  policy  issued 
to  one  partner  was  firm  property,  receives  premium,  it  cannot  deny 
validity  on  ground  of  misrepresentation  as  to  ownership;  Home  Mut. 
Ins.  Co.  V.  Nichols  (Tex.  Civ.),  72  S.  W.  442,  where  agent  had  author- 
ity and  did  orally  consent  to  transfer  of  insured  property,  consent 
bound  insurer,  though  policy  provided  that  consent  be  in  writing; 
Continental  Fire  Assn.  v.  Norris,  30  Tex.  Civ.  302,  70  S.  W.  771,  ap- 
plying rule  where  agent  who  wrote,  out,  cduntersigned  and  delivered 
policy  knew  of  condition  of  title;  Phoenix  Ins.  Co.  v.  Handle,  81 
Miss.  724,  33  So.  501,  where  insurer's  agent,  in  soliciting  risk,  person- 
ally inspected  building,  saw  occupants  and  knew  plaintiff  kept  no 
iron  safe,  insurer  estopped  to  claim  forfeiture  for  want  of  safe  and 
that  hazard  increased  because  part  of  building  let  to  particular  ten- 
ant; Provident  etc.  Assur.  Society  v.  Oliver,  22  Tex.  Civ.  10,  53  S. 
W.  595,  holding  agent  can  waive  requirement  of  cash  payment;  West- 
chester etc.  Ins.  Co.  v.  Wagner,  24  Tex.  Civ.  142,  67  S.  W.  877,  ac- 
cepting the  ruling  on  subsequent  appeal.  See  notes,  107  Am.  St.  Bep. 
118,  139;  13  L.  B.  A.  (n.  s.)  845. 

Distinguished  in  United  Moderns  v.  Pike  (Tex.  Civ.),  76  S.  W.  777, 
officers  of  local  lodge  cannot  waive  forfeiture  because  of  failure  to 
pay  dues  when  due. 

92  Tex.  556-560,  71  Am.  St.  Bep.  875,  50  S.  W.  564,  WHITE  v. 
McaBEGOB. 

''Subsequent  Purchasers,"  Under  Article  4640,  Revised  Statutes,  re- 
garding record  of  deeds,  means  those  the  origin  of  whose  title  is  sub- 
sequent to  title  of  grantee  in  recorded  deed. 
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Approved  in  Hill  v.  Harris,  26  Tex.  Civ.  41?,  63  S.  W.  823,  holding 
deed  and  payment  of  taxes  without  possession  g^ve  no  right  under 
statute  of  limitations;  Matador  Land  etc.  Co.  v.  Cooper,  39  Tex.  Civ. 
104,  87  S.  W.  236,  where  land,  which  was  wife's  separate  estate,  though 
legal  title  was  in  husband,  was  by  them  conveyed  by  joint  deed  duly 
recorded,  purchaser  at  execution  sale  against  husband  is  not  innocent 
purchaser;  Long  v.  Fields,  31  Tex.  Civ.  243,  71  S.  W.  775,  purchaser 
for  value  from  one  holding  under  deed  absolute  on  face  who  is  with- 
out notice  that  it  was  mortgage  takes  free  of  equity,  and  his  grantee, 
irrespective  of  notice  to  himself,  does  likewise;  FuUenwider  v.  Fer- 
guson, 30  Tex.  Civ.  157,  70  S.  W.  222,  where  owner  conveyed  to  W. 
by  deed,  which  was  recorded,  and  latter  conveyed  to  A.,  whose  deed 
not  recorded,  and  thereafter  both  grantees  surrendered  deeds  and  in 
lieu  thereof  owner  deeded  directly  to  A.,  purchasers  from  heirs  of  W. 
not  charged  with  notice  by  deed  from  owner  to  A.;  Smith  v.  Smith, 
23  Tex.  Civ.  312,  55  S.  W.  545,  where  deed  recited  that  one  vendor's 
lien  note  mentioned  therein  was  "payable  in"  specified  lot,  and  gran- 
tee gave  grantor  bond  for  title  to  such  lot,  agreeing  to  take  note  for 
lot,  and  on  back  of  bond  transfer  to  wife  indorsed,  which  was  re- 
corded, and  after  maturity  of  note  grantor  executed  release  and  sat- 
isfaction, which  was  recorded,  mortgagee  of  property  not  charged  with 
record  notice  that  note  was  wife's.     See  note,  90  Am.  St.  Rep.  937 

Law  will  not  BuUd  upon  Presumption  of  Notice  of  Becorded  Deed 
further  presumption  of  notice  from  face  thereof  that  prior  deed 
under  which  purchaser  claims  was  infected  with  fraud. 

Approved  in  FuUenwider  v.  Ferguson,  30  Tex.  Civ.  158,  70  S.  W. 
223,  where  T.'s  deed  to  W.  recorded,  but  W.'s  deed  to  A.  not  recorded, 
and  later  both  deeds  surrendered,  and  in  lieu  thereof  T.  deeded 
directly  to  A.,  purchasers  from  heirs  of  W.  are  innocent  purchasers; 
San  Augustine  County  v.  Madden,  39  Tex.  Civ.  266,  87  S.  W.  1059, 
fact  that  deed  records  show  original  deed  from  county  to  B.  as 
made  on  unlawful  consideration  did  not  of  itself  charge  grantee  of 
county's  subsequent  grantee  with  notice  that  county's  second  deed 
was  made  partly  on  consideration  other  than  that  recited;  Neyland 
V.  Texas  etc.  Lumber  Co.,  26  Tex.  Civ.  421,  64  S.  W.  698,  holding  no 
constructive  notice  regarding  lands  not  described  in  deed. 

92  Tex.  560-568,  60  S.  W.  576,  ANDEBSON  v.  SILLIMAK. 
Where  Some  of  Defendants  Do  not  Appeal,  but  are  Made  Appellees 

by  codefendant  who  appeals,  former  cannot  assign  error  against 
plaintiffs,  their  coappellees. 

Approved  in  Blackwell  v.  Farmers'  etc.  Nat.  Bank,  97  Tex.  450, 
79  S.  W.  519,  reaffirming  rule;  National  Bank  v.  Carper,  28  Tex.  Civ. 
341,  67  S.  W.  192,  applying  rule  to  defendant  denied  relief  on  cross- 
bill against  codefendant;  Woeltz  v.  Woeltz,  93  Tex.  553,  57  S.  W.  36, 
arguendo,  in  holding  where  wife  granted  divorce  but  refused  cancella- 
tion of  deed  of  herself  and  husband,  latter  may  assign  cross-error. 

Nonappealing  Defendants  Made  Coappellees  With  Plaintiffs  can- 
not, upon  such  appeal,  question  judgment  against  them  in  lower 
court. 

Approved  in  Colorado  etc.  By.  Co.  ▼.  Hamm,  47  Tex.  Civ.  200,  103 
S.  W.  1127,  judgment  in  favor  of  one  defendant  not  appealed  from 
conclusive,  though  judgment  reversed  in  general  terms;  Foster  v. 
Ross,  33  Tex.  Civ.  619,  77  S.  W.  992,  where  two  cases  are  consolidated, 
but  distinct  judgments  are  rendered,  appeal  from  one  judgment  does 
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not  give  appellee  right  to  review  other  judgment  by  cross-assignment; 
Johnson  v.  Blum,  28  Tex.  Civ.  11,  66  S.  W.  462,  followed  where 
parties,  payees  in  appeal  bond,  had  failed  to  sue  appellants  or  per- 
fect an  appeal  from  judgment  in  their  favor. 

Conveyance  WMch  Beserves  No  Lien  nor  Mentions  Note  given  for 
purchase  money,  though  such  note  was  given  and  recited  reservation 
of  lien,  is  executory  only,  and  purchaser  of  note  and  gprantor's  title 
may  recover  from  defaulting  purchaser. 

Approved  in  Anderson  v.  Silliman  (Tex.  Civ.),  51  S.  W.  1134,  fol- 
lowing answers  to  certified  questions. 

Distinguished  in  Bledsoe  v.  Filts,  47  Tex.  Civ.  585,  105  S.  W.  1146, 
conveyance,  reserving  title  as  security,  not  executory  in  sense  that 
grantor's  title  would  descend  to  his  heirs. 

Miscellaneous. — ^Cited  in  Branch  ▼.  Taylor,  40  Tex.  Civ.  250,  89  S. 
W.  815,  vendor  suing  to  foreclose  lien  need  not  return  purchase  money 
already  paid. 

^  Tez.  668-674,  60  a  W.  567,  WALUS  v.  STUABT. 

Judgment  Against  Minor  Secured  With  Process,  but  having  no 
guardian  or  guardian  ad  litem,  where  error  does  not  appear  of  record, 
may  be  set  aside  and  new  trial  awarded  in  direct  proceeding  without 
allegation  of  fraud  in  procurement. 

Approved  in  Butner  v.  Norwood  (Tex.  Civ.),  81  S.  W.  79,  judg- 
ment against  minors  without  guardian,  erroneous;  Wallis  v.  Stuart 
(Tex.  Civ.),  51  S.  W.  1135,  following  answers  to  certified  questions. 

92  Tex.  577-^80,  60  S.  W.  928,  MISSOUBI  ETO.  BY.  v.  ENDS. 

Where  Joint  Judgment  Is  Affirmed  as  to  One  Appellant  and  re- 
versed as  to  other,  former  should  not  be  assessed  costs  for  prose- 
cuting suit  against  latter. 

Approved  in  Texas  etc.  Ry.  v.  Edmisson  (Tex.  Civ.),  52  S.  W.  637, 
instance  of  where  costs  not  taxed  against  appellant,  judgment  against 
whom  was  reversed. 

Miscellaneous. — Cited  in  Missouri  etc.  By.  Co.  v.  Michell,  34  Tex. 
Civ.  395,  79  8.  W.  95,  as  to  use  of  word  "proper"  in  defining  care. 

92  Tez.  681-683,  60  S.  W.  697,  WILLIAMSON  v.  CONNEB. 

Snlt  Against  Husband  to  Foreclose  Vendor's  Lien  as  to  Wife's  Land, 
not  joining  wife,  cannot  support  judgment  affecting  wife's  title. 

Beaffirmed  in  Wilson  v.  Johnson,  94  Tex.  276,  60  S.  W.  243. 

Miscellaneous.— Conver  v.  Williamson,  26  Tex.  Civ.  286,  62  8.  W. 
962,  referring  historically  to  earlier  trial. 

92  Tex.  684-^88,  60  S.  W.  672,  ANDBEWS  v.  UNION  CENT.  LIFE 

iNa  CO. 

Allowance  by  Probate  Oonrt  to  Family  of  Deceased  in  lieu  of  home- 
stead or  exempt  property,  out  of  proceeds  of  life  policy  payable  to 
creditor  of  deceased  "as  his  interest  may  appear,"  is  without  juris- 
diction. 

Approved  in  Andrews  v.  Union  etc.  Ins.  Co.,  24  Tex.  Civ.  427,  58 
S.  W.  1040,  holding  creditor,  to  recover,  need  prove  no  assignment; 
Fulton  V.  National  Bank,  26  Tex.  Civ.  119,  62  S.  W.  86,  holding 
administrator  not  entitled  to  possession  of  property  pledged  b^  in- 
testate. 

Distinguished  in  Texas  Loan  Agency  ▼.  Dingee,  33  Tex.  Civ.  121, 
75  S.  W.  868,  though  deed  of  trust  provided  that  power  to  sell  should 
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not  be  revoked  hj  grantor's  death,  trustee  could  not  sell  pendi::g 
administration. 

In  a  Suit  upon  an  Insarance  Policy  Assigned  as  Secuiity  for  a  debt 
of  the  insured,  the  burden  is  upon  the  creditor  to  prove  the  amount 
of  the  debt. 

Approved  in  Clarke  ▼.  Adam,  30  Tex.  Civ.  70,  69  S.  W.  1018,  re- 
affirming rule. 

92  Tex.  588-591,  71  Am.  St.  Bep.  880,  50  8.  W.  562,  BUBKETT  v. 
OEOHSNBB. 

Master  is  Uable  for  Illegal,  Though  Utaanthorlzed,  Act  of  Serrant, 
done  solely  for  master's  interest  and  in  furtherance  of  purpose  of 
his  service. 

Approved  in  Waggoner  ▼•  Snody,  36  Tex.  Civ.  518,  82  S.  W.  358, 
admitting  declarations  of  agent  tending  to  show  abandonment  of 
lease;  Texas  etc.  By.  v.  Black,  23  Tex.  Civ.  124,  57  8.  W.  333,  holding 
where  brakeman  ejects  passenger  from  freight  train  his  intention  is 
unimportant;  Claiborne  v.  Missouri  etc.  By.,  21  Tex.  Civ.  652,  57 
S.  W.  338,  holding  company  liable  where  engineer  negligently  han- 
dled his  engine;  Waters  etc.  Oil  Co.  v.  Davis,  24  Tex.  Civ.  513,  60 
S.  W.  456,  holding  corporation  liable  where  agent  made  misrepresen- 
tations regarding  safety  of  gasoline.  See  notes,  130  Am.  St.  Bep. 
591;  88  Am.  St.  Bep.  790. 

92  Tex.  591-593,  50  S.  W.  563,  OT7LF  ETO.  BY.  v.  JOHNSON. 

Proof  in  Suit  Against  Bailway  That  Fire  ftom  Defendant's  Loco- 
motive injured  plaintiff  establishes  prima  facie  negligence  of  defend- 
ant, and  court  may  so  instruct  jury. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Brown,  45  Tex.  Civ.  377, 
101  S.  W.  266,  Cane  Belt  By.  Co.  v.  Missouri  etc.  By.  Co.,  44  Tex. 
Civ.  223,  98  S.  W.  1068,  Texas  etc.  By.  Co.  v.  Prude,  39  Tex.  Civ. 
145,  86  S.  W.  1048,  Missouri  etc.  By.  Co.  v.  Florence  (Tex.  Civ.),  74 
S.  W.  803,  Fire  Assn.  v.  Loeb,  25  Tex.  Civ.  26,  59  S,  W.  618,  Texas 
etc.  By.  V.  Bice,  24  Tex.  Civ.  376,  59  S.  W.  835,  and  Texas  etc.  By. 
V.  Wooldridge  (Tex.  Civ.),  63  S.  W.  907,  all  reaffirming  rule;  St. 
Louis  etc.  B.  B.  Co.  v.  Hooser,  44  Tex.  Civ.  232,  97  S.  W.  710,  de- 
fendant need  not  establish  rebuttal  by  preponderance  of  evidence; 
St.  Louis  etc.  By.  Co.  v.  Moss,  37  Tex.  Civ.  463,  84  S.  W.  282,  when 
plaintiff  had  made  out  prima  facie  case  of  negligence,  it  devolved 
on  defendant  to  rebut  it,  but  burden  of  proof  on  whole  case  rested 
on  plaintiff;  Galveston  etc.  By.  Co.  v.  Chittim,  31  Tex.  Civ.  42,  71 
S.  W.  296,  railroad  meets  burden  of  proof  by  showing  that  it  used 
most  approved  spark-arresters,  in  good  repair  and  skillfully  oper- 
ated; Missouri  etc.  By.  v.  Jordan  (Tex.  Civ.),  56  8.  W.  620,  citing 
case  to  answer  objections  to  charge,  facts  not  appearing;  Tyler  etc. 
By.  V.  Hitchins,  26  Tex.  Civ.  401,  402,  63  S.  W.  1069,  1070,  requiring 
railroad  to  rebut  presumption  by  proving  appliances  sufficient;  High- 
land V.  Houston  etc.  By.  (Tex.  Civ.),  65  S.  W.  650,  holding  error 
to  require  proof  that  appliances  not  properly  equipped. 

Distinguished  in  St.  Louis  etc.  By.  Co.  v.  Parks,  97  Tex.  135,  76 
S.  W,  742,  where  railroad  has  introduced  evidence  of  due  care,  charge 
that  it  must  rebut  presumption  of  negligence  is  on  weight  of  evidence 
and  erroneous. 
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92  T«x.  693-699,  50  S.  W.  559,  BELOHEB  v.  MISSOXmi  ETC.  BY. 

Fact  That  Party  Bequests  Erroneous  Charge  Olven  does  not  estop 
Mm  to  complain  thereof,  unless  his  request  was  written  and  signed 
and  appears  of  record. 

Approved  in  Heatherly  ▼.  Little,  21  Tex.  Civ.  666,  52  S.  W.  981, 
reaffirming  rule;  Wren  v.  Rowland,  33  Tex.  Civ.  99,  75  S.  W.  901, 
where  party  complains  of  refusal  to  give  certain  charges  requested, 
record  must  show  that  they  were  written  and  signed;  San  Antonio 
etc.  By.  ▼.  Weigers,  22  Tex.  Civ.  348,  54  S.  W.  912,  holding  party 
making  written  request  for  erroneous  charge  is  estopped. 

Miscellaneous. — Cited  in  Bourland  v.  Choctaw  etc.  By.  Co.,  99  Tex. 
409,  122  Am.  St.  Bep.  647,  90  S.  W.  483,  3  L.  B.  A.  (n.  s.)  Ill,  as 
to  notice  necessary  to  render  carrier  liable  for  loss  from  delay  in 
transportation. 

92  Tez.  600-^1,  50  &  W.  1117,  0APP8  V.  DEEGAK. 

Quaere,  Whether  It  is  Necessary,  in  Order  to  Support  the  five  years' 
statute,  to  show  that  the  taxes  for  each  year  were  paid  during  that 
year. 

Cited  in  Hirsch  v.  Patton,  49  Tex.  Civ.  504,  108  S.  W.  1017,  in 
order  to  support  limitation,  taxes  must  either  be  paid  when  due  or 
within  such  reasonable  time  thereafter  as  is  usual  in  the  payment  of 
taxes. 

92  Tez.  601-604,  50  S.  W.  981,  80HAUEB  v.  BEITEIk 

In  Suit  upon  Note  by  Assignee,  In  Absence  of  Plea  that  assignment 
is  not  genuine  or  affidavit  of  forgery,  written  transfer  establishes 
assignee's  title  under  article  313,  Bevised  Statutes.  . 

Approved  in  Jackson  v.  West,  22  Tex.  Civ.  484,  54  S.  W.  298,  hold- 
ing beneficial  owner  who  allows  legal  owner  to  sue  is  estopped. 

Executor  may  Becover  on  Note  Assigned  His  Testator  regardless  of 
true  ownership. 

Approved  in  Jackson  ▼.  West,  22  Tex.  Civ.  484,  54  S.  W.  298, 
woman,  knowing  she  is  beneficial  owner  of  note  and  of  suit  thereon, 
is  estopped  by  the  judgment  therein. 

92  Tez.  604-613,  46  8.  W.  487,  48  S.  W.  671,  50  S.  W.  931,  BLINN  v. 
McDONAIJ). 

Bemedy  of  Holders  of  Claims  Against  Estate  Distributed  to  Heirs, 
devisees,  or  legatees  is  not  against  them  personally,  but  by  enforcing 
lien  against  property  received  by  them. 

Approved  in  Turner  v.  Wallace,  99  Tex.  545,  92  S.  W.  32,  probate 
9ourt  not  justified  in  appointing  administrator  de  bonis  non  in  order 
to  pay  small  claim;  Manchester  v.  Bursey,  41  Tex.  Civ.  272,  91  S.  W. 
817,  when  sued  by  administrator,  heir  may  show  that  he  applied 
property  of  estate  to  payment  of  debts  thereof;  Leverett  v.  Meeks, 
29  Tex.  Civ.  525,  68  S.  W.  304,  where  tenant  died  pending  action  by 
landlord  for  rents  and  advances,  widow  was  liable  only  for  proceeds 
of  crop  received  by  her;  Devine  v.  United  States  Mtg.  Co.  (Tex. 
Civ.),  48  S.  W.  592,  holding  creditor  may  assert  lien  on  lands  in  hands 
of  distributees;  Parrish  v.  Williams  (Tex.  Civ.),  53  S.  W.  80,  allow- 
ing widow  reimbursement  for  funds  used  to  improve  husband's  estate; 
Bullock  V.  Sprowls  (Tex.  Civ.),  54  S.  W.  661,  denying  claim  by  widow's 
grantee  to  her  right  of  reimbursement  from  community  estate;  Ehren- 
worth  T.  Putnam  (Tex.  Civ.),  55  S.  W.  191,  denying  claim  against  heirs 
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personally;  Middleton  v.  Pipkin  (Tex.  Civ.),  56  8.  W.  242,  holding 
heirs  of  tort-feasor  proper  parties  in  conversion;  Brandenburg  v.  Nor- 
wood (Tex.  Civ.),  66  S.  W.  688,  in  foreclosure  of  lien  against  maker's 
widow  holding  proper  not  to  render  personal  judgment;  Mobley  v. 
Porter  (Tex.  Civ.),  54  S.  W.  656,  and  Tiboldi  v.  Palms,  97  Tex.  416,  79 
S.  W.  23,  both  arguendo. 

Heirs,  Devisees  and  Legatees  caimot  Dispose  of  Any  Part  of  the 
estate,  during  the  period  of  administration,  so  as  to  defeat  the  rights 
of  creditors  therein. 

Approved  in  Latham  v.  Dawson,  40  Tex.  Civ.  222,  89  8.  W.  316,  sur- 
vivor of  community  cannot  prefer  one  creditor  thereof  to  prejudice  of 
other  creditors  and  minor  children. 

92  Tex.  616-621,  50  S.  W.   1013^  MISSOUBI  ETC.  BY.  ▼.  MAOEE. 

Statute  Beqnlring  Giving  of  Signals  upon  Approaching  Crossings  is 
intended  not  only  to  prevent  collisions  between  trains  and  travelers, 
but  also  to  give  notice  to  those  approaching  crossings  not  to  approach 
so  near  as  to  be  unable  to  avoid  danger. 

Approved  in  Johnson  v.  Texas  etc.  Ry.  Co.,  45  Tex.  Civ.  151,  100 
8.  W.  208,  trainmen  must  keep  lookout  for  persons  traveling  adjacent 
highways;  Central  Texas  etc.  Ry.  Co.  v.  Gibson,  35  Tex.  Civ.  67,  69, 
79  8.  W.  352,  353,  and  Central  Texas  etc.  Ry.  Co.  v.  Gibson  (Tex. 
Civ.),  83  8.  W!  865,  both  holding  under  facts  question  of  negligence 
in  failing  to  provide  flagman  at  crossing  was  for  jury;  Gulf  etc.  Ry. 
Co.  V.  Hall,  34  Tex.  Civ.  539,  80  8.  W.  135,  bell  must  be  rung  while 
approaching  and  passing  crossing;  Ft.  Worth  etc.  Ry.  Co.  v.  Greer, 
32  Tex.  Civ.  607,  75  8.  W.  552,  bell  must  be  rung  though  train  starts 
from  a  point  less  than  eighty  rods  from  crossing;  McGrew  v.  St.  Iionis 
etc.  Ry.  Co.,  32  Tex.  Civ.  268,  74  8.  W.  818,  trainmen  must  use  ordi- 
nary care  at  crossings  to  ascertain  if  persons  are  about  to  cross  the 
track;  International  etc.  Ry.  v.  Jones  (Tex.  Civ.),  60  8.  W.  978,  hold- 
ing question  of  negligence  in  not  having  flagman  is  for  jury. 

Charge  Announcing  Duty  of  Preventing  Injory  In  Case  of  Peril 
discoverable  by  use  of  ordinary  diligence,  though  erroneous,  becomes 
harmless  where  evidence  is  undisputed  that  peril  of  plaintiff  was  dis- 
covered by  employees  of  defehdant  railroad. 

Approved  in  Houston  etc.  Ry.  Co.  v.  White,  23  Tex.  Civ.  287,  56  S. 
W.  208,  defendant  could  not  be  injured  by  presenting  defensive  prin- 
ciple of  law  inapplicable  to  facts;  Galveston  etc.  Ry.  v.  Sanchez  (Tex. 
Civ.),  65  S.  W.  895,  sustaining  submission  of  weak  evidence  on  ques- 
tion of  company's  negligence;  San  Antonio  etc.  Ry.  v.  Gray  (Tex. 
Civ.),  66  8.  W.  231,  holding  discovery  of  peril  may  be  proved  by  cir- 
cumstantial evidence.    See  note,  55  L.  R.  A.  461. 

92  Tex.  621-623,  51  S.  W.  324,  HOTJSTON  ETC.  BY.  ▼.  SUMMERS. 

Under  Petition  for  Personal  Injuries  Alleging  General  Dilapidation 
of  track  "that  strapb  holding  said  rails  together  were  loose  and  not 
properly  bolted,"  evidence  is  admissible  that  as  result  rails  got  out 
of  line. 

Approved  in  International  etc.  R.  Co.  v.  Quinones  (Tex.  Civ.),  81 
S.  W.  759,  where  complaint  alleged  dangerous  speed  and  also  speed 
in  excess  of  that  permitted  by  city  ordinances,  jury  might  find  negli- 
gence irrespective  of  ordinances;  Johnson  v.  Galveston  etc.  Ry.,  27 
Tex.  Civ.  620,  66  8.  W.  909,  holding  where  specific  causes  of  accident 
s^ssigned,  others  cannot  be  proved. 
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92  Tez.  626-629,  50  S.  W.  1010,  PADGITT  Y.  DALLAS  ETC.  CON- 
STRUGTIGN  00. 

Sight  of  Materialman  "Who  haa  Complied  Witb  Law  to  Enforce  his 
lien  upon  building  does  not  depend  upon  state  of  accounts  between 
original  contractor  and  subcontractor,  but  upon  that  between  con. 
tractor  and  owner. 

Approved  in  Padgitt  v.  Dallas  Brick  etc.  Co.  (Tex.  Civ.),  51  S.  W. 
530,  following  answers  to  certified  questions. 

92  Tez.  632-633,  51  B,  W.   829,  GALVESTON  ETC.  BY.  ▼.   CODY. 

Party  Desiring  to  Review  Action  of  Court  in  Bef using  Submission 
upon  special  issues  should  except  to  ruling  of  court  and  take  bill  of 
exceptions  thereto. 

Approved  in  Galveston  etc.  By.  Co.  v.  Bobinett  (Tex.  Civ.),  54  S. 
W.  264,  refusing  to  review  action  where  exceptions  not  taken. 

Bule  changed  by  statute,  Gonzales  v.  Adoue  (Tex.  Civ.),  56  S.  W. 
548,  holding  submission  of  cause  upon  special  issues  is  discretionary. 

92  Tez.  633-635,  61  S.  W.  330,  WAGGONEB  ▼.  FLACK. 

Act  of  Marcli  26,  1897,  Empowering  Commissioner  of  general  land 
office  to  declare  forfeiture  of  sales  of  public  school  lands  applies  only 
to  lands  sold  prior  to  its  enactment,  but  embraces  payments  of  inter- 
est already  due  as  well  as  those  to  become  due  on  such  sales. 

Approved  in  Simms  v.  Wright  (Tex.  Civ.),  56  S.  W.  Ill,  holding  for- 
feiture deprives  purchaser  of  rights  by  reason  of  improvements. 

Miscellaneous. — ^Waggoner  v.  Flack,  21  Tex.  Civ.  450,  see  52  S.  W. 
584,  referring  to  case  for  another  phase  of  question. 

92  Tex.  636-638,  61  8.  W.  322,  PABES  ▼.  LUBBOCK. 

Willie  at  Common  Law  Bate  Agreed  to  be  Paid  for  Detention  of 
money  loaned  after  maturity  was  considered  penalty  under  article 
3097,  Bevised  Statutes,  it  is  interest,  and  is  usurious  if  above  legal 
rate. 

See  note,  49  L.  B.  A.  553. 

Distinguished  in  Geisberg  v.  Mutual  etc.  Loan  Assn.  (Tex.  Civ.), 
60  S.  W.  482,  sustaining  loan  with  agreement  to  pay  interest  on 
interest. 

92  Tex.  638-641,  50  S.  W.  1012,  61  S.  W.  330,  GALVESTON  ETC.  BY. 
▼.  JACKSON. 

Article  1333,  Bevised  Statutes,  is  Mandatory  and  Makes  it  duty  of 
trial  judge  to  submit  case  upon  special  issues  when  requested  to  do 
so. 

Bule  changed  by  statute,  Galveston  etc.  By.  v.  Jackson,  93  Tex.  266, 
54  8.  W.  1024,  Griffis  v.  Payne,  22  Tex.  Civ.  521,  55  S.  W.  758,  and 
Gonzales  v.  Adoue  (Tex.  Civ.),  56  S.  W.  548,  all  holding  under  act  of 
May  12,  1899,  submission  lies  in  court's  discretion. 

92  Tez.  651-656,  51  a  W.  502,  LESS  V.  GHIO. 

The  Act  of  June  10,  1897,  Authorizing  Foreign  Corporations  to  be- 
come sureties  upon  bonds  therein  mentioned  was  not  restricted  by  act 
of  same  legislature  giving  such  right  to  domestic  corporations  only. 

Approved  in  Ex  parte  Keith,  47  Tex.  Cr.  287,  83  S.  W.  686,  local 
option  law  not  affected  by  inconsistent  provisions  of  general  election 
law. 
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92  Tex.  65&-658,  51  &  W.  500,  INTEBNATIONAL  ETC.  BT.  ▼. 
DALWIGH. 

A  Question  is  not  Necessarily  Leading  Because  It  Admits  of  a  di- 
rect affirmative  or  negative  answer. 

Approved  in  Faulkner  v.  Cassidy,  39  Tex.  Civ.  421,  87  8.  W.  907, 
Missouri  etc.  Ey.  Co.  v.  Baker,  35  Tex.  Civ.  543,  81  S.  W.  67,  Inter- 
national etc.  E.  Co.  V.  Collins,  33  Tex.  Civ.  62,  75  8.  W.  816,  Gulf  et^. 
By.  Co.  V.  Tullis,  41  Tex.  Civ.  222,  91  S.  W.  319,  and  Cunningbam  v. 
Neal,  49  Tex.  Civ.  617,  109  8.  W.  458,  all  reafirming  rule;  Ft.  Worth 
etc.  By.  Co.  v.  Jones,  38  Tex.  Civ.  133,  85  S.  W.  39,  arguendo. 

A  Question  is  Objectionable  as  I«eading  Which  BUcits,  by  an  inter- 
rogatory which  admits  of  an  answer  "yes"  or  ''no,"  more  than  one 
simple  proposition. 

Approved  in  Bipley  v.  State,  51  Tex.  Cr.  131,  100  S.  W.  946,  Goodsoe 
V.  State,  52  Tex.  Cr.  627,  108  8.  W.  389,  Garrett  v.  State,  52  Tex.  Cr. 
262,  106  S.  W.  392,  Chicago  etc.  By.  Co.  v.  Breeding,  41  Tex.  Civ.  125, 

91  S.  W.  877,  and  Seago  v.  White,  45  Tex.  Civ.  541,  100  S.  W.  1016,  all 
following  rule. 

Miscellaneous. — Cited  in  International  etc.  B.  B.  Co.  v.  Dalwigh 
(Tex.  Civ.),  56  S.  W.  137,  another  appeal  of  same  case. 

92  Tez.  658-667,  51  8.  W.  640,  HEINTZ  ▼.  THAYEB. 

The  Transcribing  upon  the  Becords  of  a  Deed  not  properly  acknowl- 
edged does  not  render  a  copy  of  such  record  admissible  in  evidence. 

Distinguished  in  Jones  v.  Neal,  44  Tex.  Civ.  418,  98  8.  W.  419, 
record-book  containing  copy  of  lost  deed  is  secondary  evidence 
thereof;  Schultz  v.  Tonty  Lumber  Co.,  36  Tex.  Civ.  450,  82  8.  W.  355, 
record  of  deed  not  properly  authenticated  is  circumstance  tending  to 
prove  its  execution. 

92  Tez.  673-685,  52  &  W.  63,  KALTEYEB  ▼.  WIPFF. 

District  Court  has  Full  Equity  Jurisdiction  in  Detennining  compli- 
cated questions  arising  out  of  disputed  titles,  and  of  accounting  pre- 
liminary to  distribution. 

Approved  in  Allen  v.  Allen,  101  Tex.  367,  107  S.  W.  530,  court  may 
determine  whether  adjustment  is  to  be  made  by  division  of  land  or 
sale  of  part  or  all  thereof;  Moor  v.  Moor  (Tex.  Civ.),  63  S.  W.  351, 
sustaining  partition  although  commissioners  not  directed  to  proceed 
by  lot. 

In  Exercise  of  Equity  Jurisdiction  District  Court  may,  when  re- 
quired by  pleadings  and  case  shown,  decree  sale  of  property  in  par- 
tition proceedings  without  reference  to  commissioners  as  to  necessity 
for  sale. 

Approved  in  Hanrick  v.  Gurley,  93  Tex.  478,  54  S.  W.  356,  directing 
prior  payment  in  land  or  cash  to  claimant  under  partition;  Saunders 
V.  Saunders  (Tex.  Civ.),  62  S.  W.  799,  holding  error  to  direct  sale 
partially  on  credit;  Kalteyer  v.  Wipff  (Tex.  Civ.),  65  8.  W.  207,  re- 
ferred to  historically  as  being  another  phase  of  same  litigation. 

92  Tez.  685-699,  71  Am.  St.  Bep.  884,  51  S.  W.  848,  46  !■.  B.  A.  289, 
HtJTCHESON  V.  STOBBIE. 

Assessment  Against  Abutting  Property  Owners  of  Ck>st  of  street 
improvements,  without  giving  each  owner  opportunity  to  question 
special  benefits  to  be  derived,  is  nullity  as  whole. 

Approved  in  Storrie  v.  Woessner  (Tex.  Sup.),  51  8.  W.  1132,  re- 
affirming rule;  Dooley  v.  Houston  etc.  Trust  Co.,  24  Tex.  Civ.  277, 
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59  S.  W.  620,  holding  trust  deed  in  payment  of  improvement  certifi- 
cates-is valid;  French  v.  Barber  etc.  Pav.  Co.,  181  U.  S.  355,  21  Sup. 
Ct.  Bep.  636,  45  L.  894,  holding  question  of  method  of  assessment  is 
one  of  legislative  expediency;  Galveston  v.  Guaranty  Trust  Co.,  107 
Fed.  327,  holding  railroad  charter  not  contract  in  writing  as  to  as- 
sessment for  improvements;  State  v.  Bobert  P.  Lewis  Co.,  82  Minn. 
395,  85  N.  W.  209,  holding  void  annual  tax,  based  on  frontage,  on 
city  lots  for  use  of  water  commissioners.  See  nates,  77  Am.  St.  Bep. 
510;  79  Am.  St.  Bep.  309;  88  Am.  St.  Bep.  147. 

Distinguished  in  Wead  v.  City  of  Omaha,  73  Neb.  328,  102  N.  W. 
678,  where  board  of  equalization  makes  excessive  apportionment  of 
tax  on  particular  property,  tax  is  void  only  as  to  excess. 

FroviBioiu  of  Cbarter  of  Houston  Authorizixig  Charging  abutting 
owners  with  cost  of  street  improvements  without  regard  ta  special 
benefits  derived  therefrom,  conflicts  with  sections  17  and  19  of  state 
constitution  and  fourteenth  amendment  to  constitution  of  United 
States. 

Approved  in  Charles  v.  Marion,  100  Fed.  543,  Parker  v.  Detroit, 
103  Fed.  359,  and  Zehnder  v.  Barker  Asphalt  etc.  Co.,  106  Fed.  107, 
all  reaffirming  rule;  State  v.  Bobert  P.  Lewis  Co.,  82  Minn.  395,  85 
N.  W.  209,  53  L.  B.  A.  421,  holding  provision  levying  cost  of  water 
service  upon  property  owners  invalid;  Dallas  v.  Meyers  (Tex.  Civ.), 
55  S.  W.  744,  Adama  v.  Shelbyville,  154  Ind.  477,  511,  522,  542,  77  Am. 
St.  Bep.  493,  57  N.  E.  118,  130,  134,  141,  49  L.  B.  A.  797,  both  holding 
provision  easting  burden  of  improving  sidewalks  upon  property  owners 
invalid.  See  notes,  127  Am.  St.  Bep.  286;  82  Am.  St.  Bep.  457;  62 
L.  B.  A.  145;  59  L.  B.  A.  728;  56  L.  B.  A.  156;  54  L.  B.  A.  492;  53 
L.  B.  A.  421;  49  L.  B.  A.  566,  797;  47  L.  B.  A.  156. 

Distinguished  in  Lentz  v.  City  of  Dallas,  96  Tex.  265,  72  S.  W.  60, 
questioning  (Tex.  Civ.),  69  S.  W.  167,  169,  semble,  that  rule  does  not 
apply  to  construction  of  sidewalks  at  expense  of  abutting  property 
ownera;  City  of  Dallas  v.  Strayer  (Tex.  Civ.),  73  S.  W.  981,  though 
procedure  for  compelling  property  owners  to  repair  sidewalks  is  unen- 
forceable, city  is  liable  for  injuries  resulting  from  their  defective 
condition;  Herman  v.  Allen  156  Mo.  549  57  S.  W.  562,  arguendo. 

Disapproved  in  King  v.  Portland,  38  Or.  428,  63  Pac.  9,  55  L.  B.  A. 
812,  upholding  front-foot  assessment  for  elevated  roadway. 

A  Requirement  in  a  City  Charter  That  upon  the  Final  approval  of 
the  assessment-rolls  any  person  deeming  himself  injured  should  apply 
for  an  injunction  within  five  days  did  not  estop  one  failing  so  to  do 
from  denying  correctness  of  roll. 

See  note,  104  Am.  St.  Bep.  790. 

Miscellaneous. — Cited  in  Ex  parte  Anderson,  46  Tex.  Cr.  378,  81  S. 
W.  975,  words  of  constitution  are  mandatory. 

02  Tez.  099-704,  53  S.  W.  578,  GBEEB  v.  BILEY. 

Debt  Secured  by  Vendor's  Lien  Under  Executory  Contract  is  not 
subject  to  postponement  to  expenses  of  administration,  or  other  se- 
cured claims,  yet  is  not  superior  to  costs  of  its  enforcement,  nor  can 
latter,  where  foreclosure  does  not  pay  lien  and  costs  and  estate  is 
insolvent,  become  costs  of  administration  to  detriment  of  other  secured 
claims. 

Approved  in  San  Antonio  v.  Campbell  (Tex.  Civ.),  56  S.  W.  131, 
holding  on  sale  for  city  taxes  costs  have  priority. 

4  Tex.  Notes — 54 
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92  Tez.  709-715,  50  &  W.  574,  51  &  W.  331,  CHICAGO  ETC.  BY.  ▼. 
LANaSTON. 

In  AlMMQce  of  Showing  That  Improper  Argument  of  Connael  allowed 
over  objection  was  harmless,  judgment  should  be  reversed. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Boyd,  40  Tex.  Civ.  96,  88  8. 
W.  510,  reversing  where  counsel  made  appeal  to  public  interest;  Texas 
etc.  R.  Co.  V.  Pledger,  36  Tex.  Civ.  249,  81  S.  W.  755,  improper  appeal 
to  sympathy  of  jury;  Texas  etc.  Ry.  Co.  v.  Parker,  33  Tex.  Civ.  514, 
77  S.  W.  43,  reversing  for  inflammatory  statement  not  supported  by 
evidence;  Chicago  etc.  Ry.  Co.  v.  Jones  (Tex.  Civ.),  81  S.  W.  62,  re- 
versing for  statement  that  train  crew  would  always  commit  perjury; 
rt.  Worth  etc.  Ry.  v.  Burton,  25  Tex.  Civ.  65,  60  S.  W.  317,  reversing 
where  counsel  made  improper  statement;  Missouri  etc.  Ry.  v.  Huggins 
(Tex.  Civ.),  61  S.  W.  977,  reversing  where  counsel  made  improper 
reflections  on  adverse  party. 

"Where  Plaintiff,  Seeking  Recovery  for  Injuries  to  Hie  Person,  volun- 
tarily exhibits  the  injuries  to  the  jury,  defendant  is  entitled  to  have 
medical  experts  examine  injured  members  for  the  purpose  of  testi- 
fying. 

Approved  in  Houston  etc.  R.  R.  Co.  v.  Anglin,  99  Tex.  353,  354,  89 
S.  W.  967,  2  L.  R.  A.  (n.  s.)  386,  where  plaintiff  voluntarily  exhibited 
injured  chest  to  jury,  he  should  have  been  compelled  to  exhibit  it  to 
physician  who  examined  him  shortly  after  accident. 

Distinguished  in  St.  Louis  etc.  Ry«  Co.  v.  Smith,  38  Tex.  Civ.  510, 
86  S.  W.  945,  permission  to  examine  properly  refused  where  it  would 
delay  the  case. 
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03  Tez.  1-6^  40  &  W.  682,  51  S.  W.  836,  LEABY  v.  PEOPLE'S  BLDG. 
ETC.  ASSN. 

Building  and  Loan  Association  Electing  to  Enforce  Debt  before  ma- 
turity because  of  borrowing  stockholder's  default  in  payment  must 
allow  credit  for  actual  value  of  stock. 

Approved  in  Sogers  v.  People's  etc.  Saving  Assn.  (Tex.  Civ.),  55 
8.  W.  385,  holding  stockholder  entitled  to  credit  on  withdrawing  from 
association. 

Miscellaneous. — Miscited  in  Guarantee  etc.  Inv.  Co.  v.  Mitchell,  39 
Tex.  Civ.  210,  87  S.  W.  186. 

93  Tez.  7-26,  51  a  W.  838,  63  8.  W.  343,  COTTON  ▼.  BAND. 

Amended  Petition,  Setting  Forth  Different  Contract  from  that 
originally  sued  upon,  sets  up  a  new  cause  of  action  and  does  not  arrest 
statute. 

Approved  in  Phoenix  Lumber  Co.  v.  Houston  etc.  Co.,  94  Tex.  463, 
61  S.  W.  709,  holding  action  on  implied  contract  different  from  action 
on  express  contract.    See  note,  3  L.  B.  A.  (n.  s.)  270,  278,  291. 

Employee  Diacharged  for  Unfaittafalness  may  Becover  "What  ser- 
vices were  reasonably  worth  not  exceeding  stipulated  rate. 

Approved  in  Peacock  v.  Coltrano,  44  Tex.  Civ.  533,  99  S.  W.  108, 
applying  rule  in  action  for  damages  for  breach  of  contract  of  em- 
ployment as  a  teacher. 

93  Tez.  26-31,  61  S.  W.  846,  GBAOY  V.  HENDBDC 

Plaintiff  Wbo  has  not  Acquired  Any  Bight  Under  Statute  relative 
to  purchase  of  school  land  cannot  avail  himself  of  defects  in  defend- 
ant's title,  but  must  recover  on  strength  of  own  title. 

Reaffirmed  in  Willoughby  v.  Townsend,  93  Tex.  81,  53  S.  W.  581, 
Dobbs  V.  Rothe,  25  Tex.  Civ.  204,  60  S.  W.  813.  Approved  in  Fellers 
V.  McFatter,  46  Tex.  Civ.  338,  101  S.  W.  1066,  in  trespass  to  try  title, 
it  devolved  on  appellant  to  show  application  to  purchase  made  prior  to 
that  of  appellee. 

Applicant  for  Purchase  of  Lands  Under  Act  of  1897,  at  one  hun- 
dred and  fifty  dollars  per  acre,  acquired  no  rights  if  application  was 

(851) 
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made  before  commissioner  made  required  reclassification  and  revalua- 
tion. 

Approved  in  Ford  v.  Brown,  96  Tex.  542,  74  S.  W.  536,  applieation 
to  purchase  state  school  lands,  filed  before  notice  of  valuation  had 
been  received  by  county  clerk,  conferred  no  right  upon  applicant; 
Trevy  v.  Lowrie,  40  Tex'  Civ.  325,  89  S.  W.  983,  lease  not  affected  by 
invalid  transfer  thereof,  and  application  to  purchase  before  it«  ex- 
piration properly  rejected;  Knippa  v.  Brown  (Tex.  Civ.),  82  S.  W.  658, 
659,  in  trespass  to  try  title,  proof  that  lands  applied  for  were  within 
prescribed  distance  of  land  owned  and  resided  on  was  necessary  to 
make  prima  facie  title;  Harpa  v.  Dodd,  30  Tex.  Civ.  288,  70  8.  W. 
223,  commissioner's  certificate  of  occupancy,  issued  to  prior  purchaser, 
cannot  be  questioned  by  applicant;  Bowerman  v.  Pope,  25  Tex.  Civ. 
80,  61  S.  W.  330,  where  land  was  appraised  at  two  dollars  an  acre, 
application  on  basis  of  one  dollar  and  fifty  cents  per  acre  did  not 
authorize  award. 

Distinguished  in  Patterson  v.  Terrell,  96  Tex.  612,  74  8.  W.  21,  up- 
holding act  of  commissioner  in  accepting  application  to  purchase  filed 
before  expiration  of  lease,  where  no  rights  had  intervened;  Steward  v. 
Wagley,  29  Tex.  Civ.  107,  68  S.  W.  298,  299,  upholding  award  under 
application  to  purchase  at  one  dollar  per  acre  made  while  land  is  ap- 
praised at  two  dollars,  where  price  was  reduced  to  one  dollar;  Jones 
V.  Dowlen,  26  Tex.  Civ.  255,  63  S.  W.  939,  sustaining  applications  under 
act  of  May  27,  1899. 

Miscellaneous. — ^Miscited  in  Keen  v.  Featherston,  29  Tex.  Civ.  564, 
69  S.  W.  983. 

93  Tex.  31-34,  51  S.  W.  836,  TEXAS  ETO.  BY.  GO.  ▼.  ABHSTBONO. 

Mental  Suffering  of  Woman  Unnsed  to  Traveling,  occasioned  by 
railroad's  negligence  in  selling  ticket  to  wrong  destination,  is  proper 
element  of  damages. 

Approved  in  International  etc.  B.  Co.  v.  Henderson  (Tex.  Civ.},  82 
S.  W.  1066,  balding  railway  company  liable  for  failing  to  protect 
negro  passenger  from  unjustifiable  assault  by  intoxicated  white  men 
while  on  train,  resulting  in  mental  anguish  and  humiliation;  Missouri 
etc.  By.  Co.  v.  Tarwater,  33  Tex.  Civ.  116,  75  S.  W.  937,  applying  rule 
in  action  for  damages  occasioned  by  being  ejected  from  train;  Mis- 
souri etc.  By.  V.  Ball,  25  Tex.  Civ.  503,  61  S.  W.  329,  allowing  dam- 
ages for  mental  suffering  where  white  woman  forced  to  ride  in  negro 
coach. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Welch,  100  Tex.  121,  94 
S.  W.  334,  railway  company  not  liable  for  failure  of  conductor  to  give 
slip  authorizing  transportation,  where  he  could  not  foresee  injury  that 
would  result  therefrom;  Jones  v.  Texas  etc.  B.  Co.,  23  Tex.  Civ.  66, 
55  S.  W.  371,  damages  for  delay  in  reaching  one's  family  caused  by 
failure  to  stop  train  are  not  recoverable  where  condition  of  family 
and  anxiety  of  passenger  were  not  made  known  to  agent. 

It  is  the  Duty  of  an  Agent  to  Fumisb  Information  to  persona  desir- 
ing to  purchase  tickets  over  road  he  represents. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  White,  99  Tex.  363,  364,  89 
S.  W.  747,  748,  122  Am.  St.  Bep.  631,  2  L.  B.  A.  (n.  s.)  110,  holding 
railroad  company  liable  for  damages  proximately  caused  by  agent's 
misdirection. 

Miscellaneous. — Cited  in  Texas  etc.  By.  Co.  v.  Armstrong  (Tex. 
Civ.),  53  S.  W.  1119,  on  another  appeal. 
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93  Tex.  3&-OT,  63  S.  W.  341,  SMITH  v.  OJEBHOLM. 

Principal  Debtor  Holding  Property  Against  WUch  Lien  may  be 
Snforced  to  seeure  note  sued  on  is  not  inaolventi  so  as  to  excuse  suit 
at  first  term  in  order  hold  indorser. 

See  note,  18  L.  B.  A.  (n.  s.)  552. 

93  Tex.  38-47,  49  8.  W.  577,  53  S.  W.  377,  DAIJiAS  Y.  JONES. 

In  Snit  Charging  City  With  Negligence  in  so  Constructing  Sewer 
that  hole  washed  out  along  walk,  and  in  bridging  such  hole,  charge 
relieving  city  if  it  had  no  notice  of  defects  in  planking  used  was 
properly  refused. 

Approved  in  Dallas  v.  Meyers  (Tex.  Civ.),  55  8.  W.  742,  arguendo, 
holding  liability  of  abutting  owners  to  repair  does  not  excuse  city. 
See  notes,  20  L.  B.  A.  (n.  s.)  701;  3  L.  B.  A.  (n.  s.)  85. 

City  is  Liable  for  Injnries  Arising  from  Defective  plan  of  construc- 
tion as  well  as  negligence  to  repair. 

Approved  in  Stone  v.  City  of  Seattle,  30  Wash.  70,  70  Pac.  251,  67 
L.  B.  A.  253,  in  action  for  personal  injuries  caused  from  stepping  in 
hole  in  street,  whether  city  was  negligent  in  placing  electric  light  so 
that  shadow  of  pole  concealed  the  hole  was  question  for  jury.  See 
notes,  20  L.  B.  A.  (n.  s.)  737;  67  L.  B.  A.  267. 

Distinguished  in  City  of  Houston  v.  Vatter,  32  Tex.  Civ.  302,  74 
S.  W.  808,  city  not  liable  for  injuries  caused  by  defective  crossing 
which  was  safe  when  constructed,  but  its  dangerous  condition  was 
due  to  intervening  causes,  in  absence  of  notice. 

Measure  of  Damages  for  Personal  Injuries  mnst  be  Bestricted  to 
injuries  alleged. 

Approved  in  Texas  etc.  By.  Co.  v.  McCarthy,  49  Tex.  Civ.  533,  108 
S.  W.  765,  upholding  instruction,  in  action  for  personal  injuries,  that 
jury  assess  damages  at  such  amount  as  would  "fully"  compensate 
plaintiif;  Houston  Electric  Co.  v.  Gr^en,  48  Tex.  Civ.  244,  106  S.  W. 
464,  in  personal  injury  case,  error  in  giving  instruction  which  did 
limit  recovery  for  medical  attention  to  sum  asked  in  petition  was  not 
cured  by  remittitur;  Texas  etc.  By.  Co.  v.  Frank,  40  Tex.  Civ.  88,  88 
8.  W.  383,  applying  rule  in  personal  injury  suit  where  charge  per- 
mitted a  greater  recovery  for  loss  of  time  than  was  authorized  by  the 
pleadings;  International  etc.  B.  Co.  v.  Shaughnessy  (Tex.  Civ.),  81 
8.  W.  1027,  where  petition  alleged  loss  of  three  fingers,  and  evidence 
without  objection  showed  injury  to  index  finger  also,  charge  allowing 
jury  to  find  with  respect  to  injuries  generally  was  erroneous;  Missouri 
etc.  By.  Co.  v.  Pawkett,  28  Tex.  Civ.  589,  68  S.  W.  327,  in  action  for 
injuries,  where  petition  alleged  value  of  services  at  one  hundred  dol- 
lars a  month,  and  evidence  authorized  recovery  for  one  hundred  and 
twenty-five  dollars,  charge  instructing  jury  to  find  "the  reasonable 
value  of  his  services  for  time  lost"  was  error. 

Charge  Making  Liability  Depend  on  a  Question  not  necessary  to 
recovery  is  properly  refused. 

Approved  in  City  of  Sherman  v.  Greening  (Tex.  Civ.),  73  S.  W. 
425,  in  action  for  injuries  caused  by  horse  stepping  in  sewer  ditch 
which  caved  in,  court  should  have  submitted  issue  on  question  of 
notice;  Missouri  etc.  By.  Co.  v.  Ferris,  23  Tex.  Civ.  219,  55  S.  W. 
1120,  in  action  resulting  from  collision  of  train  with  a  wagon,  where 
occupants  of  wagon  were  discovered  in  position  of  imminent  peril, 
instructions  on  contributory  negligence  were  properly  refused. 
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93  Tex.  48-60,  63  S.  W.  342,  COLUMBIA  AVENUE  8AV.  ETC. 
TRUST  CO.  V.  STBAWN. 

Holder  of  Notes  Secured  by  Lien  cannot  Assert  limitation  to  defeat 
lien  of  note  having  same  security. 

Approved  in  dissenting  opinion  in  Douglass  v.  Blount,  95  Tex. 
391,  67  S.  W.  495,  58  L.  B.  A.  €99,  majority  holding,  where  vendor 
of  land  takes  purchase  money  notes  secured  by  lien  and  assigns  one 
of  them,  which  is  foreclosed,  assignee  of  purchaser  at  sale  is  entitled 
to  plead  limitation. 

93  Tex.  60-67,  77  Am.  St  Bep.  824,  53  S.  W.  339,  SIMONTOK  ▼. 
WHITE. 

Bale  in  Shelley's  Case  Does  not  Predude  Construction  of  words 
"bodily  heirs,''  to  ascertain  grantor's  intention. 

Approved  in  Calder  v.  Davidson  (Tex.  Civ.),  59  S.  W.  302,  argu- 
endo, holding  deed  to  grantee  and  heirs  of  her  body  by  her  then 
husband  passes  fee  simple. 

Life  Estate  may  be  Vested  in  Married  Woman  with  provision  in 
restraint  of  alienation,  and  if,  in  violation  of  restriction,  she  conveys 
it,  children  entitled  to  remainder  may  recover  it. 

Approved  in  White  v.  Dedmon  (Tex.  Civ.),  57  S.  W.  872,  holding 
restraint  attached  to  fee  simple  is  a  nullity.  See  note,  95  Am.  St. 
Bep.  218. 

Distinguished  in  36  Tex.  Civ.  357,  81  S.  W.  1018,  where  devisee 
took  life  estate  unaccompanied  with  the  creation  of  any  trust  estate, 
with  remainder  to  children,  restriction  as  to  power  to  alienate  was 
void. 

If  Estate  for  Life  be  Given  to  One  With  Bemainder  to  his  heirs, 
the  heirs  take  by  descent. 

Approved  in  Seay  v.  Cockrell,  102  Tex.  286,  115  S.  W.  1163,  under 
will  devising  land  to  bodily  heirs  of  testatrix's  son,  with  clause  that 
they  shall  not  sell  the  land,  but  same  shall  revert  to  their  heirs  on 
their  death,  devisees  took  fee  simple  title;  Scott  v.  Brin,  48  Tex. 
Civ.  504,  107  S.  W.  567,  where  deed  conveyed  to  grantee  **and  after 
his  death  to  the  heirs  of  his  body  lawfully  begotten,"  grantee  ac- 
quired fee. 

A  Devise  to  a  Person  Named  and  His  Heirs  znay  create  in  him 
only  a  life  estate. 

Approved  in  Lacy  v.  Floyd  (Tex.  Civ.),  84  S.  W.  860,  where  will 
devised  land  to  testator's  son  during  his  natural  life,  and  at  his 
death  to  his  lawful  heirs,  son  took  a  life  estate  with  remainder  in 
fee  to  his  children;  Kesterson  v.  Bailey,  35  Tex.  Civ.  236,  80  8.  W. 
98,  under  will  giving  land  to  wife  and  at  her  death  to  child  not 
yet  born,  child  bom  after  testator's  death  took  vested  remainder. 
See  notes,  104  Am.  St.  Bep.  799;  80  Am.  St.  Bep.  849. 

Parol  Evidence  is  Inadmissible  to  Show  Intuition  of  grantors  in 
executing  deed. 

Approved  in  Johnson  v.  Morton,  28  Tex.  Civ.  299,  67  S.  W.  792, 
applying  rule  where  language  of  deed  brought  it  within  the  rule  in 
Shelley's  Case. 

Miscellaneous. — Cited  in  White  v.  Simonton,  34  Tex.  Civ.  464,  79 
S.  W.  621,  622,  on  third  appeal. 

93  Tex.  62-63,  63  S.  W.  343,  ST.  LOUIS  ETC.  BT.  Y.  CHAHBLIBB. 
Damages  Becoverable  for  Stock  Killed,  Under  Bevlsed  Statotas, 

article  4528,  are  measured  by  its  value,  and  do  not  include  interest. 
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Beafiirmed  in  International  etc.  B.  Co.  v.  Barton,  93  Tex.  64,  53 
8.  W.  1117;  St.  Louia  etc.  By.  v.  Chamblias  (Tex.  Civ.),  54  8.  W. 
401;  St.  Louis  etc.  By.  v.  Terry,  22  Tex.  Civ.  178,  64  8.  W.  432. 

08  Tex.  63-64,  63  S.  W.  1117,  IXTTEBNATIONAL  ETC.  K.  R.  Y. 
BABTON. 

Damafi^es  Recoverable  for  Stock  Killed,  U^er  Revised  Statutes,  ar- 
ticle 4528,  are  measured  by  its  value,  and  do  not  include  interest. 

Beaffirmed  in  International  etc.  B.  R.  Co.  v.  Barton  (Tex.  Civ.),  54 
8.  W.  797;  Galveston  etc.  By.  Co.  v.  Vaughan  (Tex.  Civ.),  54  8.  W. 
1055. 

93  Tez.  64-68,  77  Am.  St.  Rep.  829,  53  S.  W.  379,  47  L.  R.  A.  282, 
aAI.VESTON  ETC.  RY.  ▼.  ZANTZINGER. 

One  in  17711060  Possession  and  Control  Property  is  Placed  has  implied 
authority  to  protect  that  possession  and  to  prevent  any  interference 
with  its  immediate  use. 

Approved  in  Houston  ete.  B.  B.  v.  Lipscomb  (Tex.  Civ.),  62  8.  W. 
955,  holding  railway  not  liable  for  death  through  mistake  of  agents; 
Waggoner  v.  Snody,  36  Tex.  Civ.  519,  82  8.  W.  358,  master  liable  for 
loss  of  horses  caused  by  servant's  act  within  scope  of  his  authority, 
in  driving  them  from  land;  Houston  etc.  B.  Co.  v.  Bulger,  35  Tex. 
Civ.  482,  483,  80  8.  W.  560,  railroad  employee,  in  charge  of  pumping 
station,  who  permitted  minor  to  go  on  premises,  was  guilty  of  negli- 
gence.   See  note,  13  L.  B.  A.  (n.  s.)  367. 

It  is  tlie  Duty  of  Railway  Company  and  Employees  not  to  injure 
trespasser. 
See  notes,  100  Am.  St.  Bep.  756;  82  Am.  St.  Bep.  800. 

It  is  for  Jury  to  Determine  "Whether  Engineer  in  Charge  of  switch- 
engine  was  within  scope  of  authority  in  ejecting  trespasser  upon  foot- 
board. 

Approved  in  Texas  etc.  By.  v.  Black,  23  Tex.  Civ.  124,  see  57  S.  W. 
333,  holding  intent  of  brakeman  ejecting  trespasser  unimportant  if 
act  within  scope  of  employment;  Claiborne  v.  Missouri  etc.  By.,  21 
Tex.  Civ.  652,  57  8.  W.  338,  holdipg  engineer's  act  in  starting  sud- 
denly was  within  scope  of  duty;  Arkansas  etc.  Packet  Co.  v.  Hobbs, 
105  Tenn.  45,  58  S.  W.  282,  holding  party  injured  must  use  care  a 
prudent  physician  would  use;  Houston  etc.  By.  v.  Butherford  (Tex. 
Civ.),  62  8.  W.  1071,  sustaining  finding  that  brakeman  in  ejecting 
trespasser  acted  within  authority.  See  notes,  58  L.  B.  A.  405;  56  L. 
B.  A.  748;  54  L.  B.  A.  810;  53  L.  B.  A.  330;  52  L.  B.  A.  92. 

93  Tez.  6^73,  53  8.  W.  372,  IN  RE  ESTATE  OF  ORAKT. 

Testator  cannot^  by  Express  Provision,  Empower  Court  to  Appoint 
administrator,  with  same  power  as  that  of  his  executor  who  fails  to 
act,  where  statutes  give  courts  no  such  authority. 

Beaffirmed  in  Be  Grant  (Tex.  Civ.),  54  8.  W.  1103,  on  subsequent 
appeal. 

93  Tex.  74-60,  53  S.  W.  375,  SAK  AKTONIO  ETC.  RY.  y.  DE  HAM. 

Where  Qnestlim  is  as  to  Whether  Absence  of  Particular  Device  on 
engine  might  cause  explosion,  any  evidence  is  admissible  as  to  what 
would  and  did  cause  it. 

Beaffirmed  in  San  Antonio  etc.  By.  Co.  v.  De  Ham  (Tex.  Civ.),  54 
8.  W.  396,  on  subsequent  appeaL 
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Eyidence  not  Witbln  tbe  Allegatloiui  is  AdmissiUe,  if  it  affeets  in 
anj  measure  the  decision  of  other  issues. 

Approved  in  International  etc.  R.  R.  Co.  v.  Munn,  46  Tex.  Civ.  284. 
102  S.  W.  446,  in  action  for  death,  evidence  that  train  was  equipped 
with  high -power  emergency  brake  was  admissible  upon  question  as  to 
when  engineer  applied  the  brake;  San  Antonio  etc.  Ry.  Co.  v.  Weigers, 
22  Tex.  Civ.  349,  54  S.  W.  912,  in  action  for  personal  injuries,  evidence 
of  loss  of  weight  was  admissible,  though  pleadings  did  not  make  such 
a  specific  element  of  damages. 

93  Tez.  80-84,  63  8.  W.  681,  WTLLOirGHBY  Y.  TOWNSEND. 

Affldaylt  Beanired  ftom  Applicant  for  Purchase  of  school  lands,, 
under  Revised  Statutes,  article  4218 j,  is  not  sufficient  if  it  states 
merely  that  applicant  is  ''bona  fide  settler." 

Approved  in  Dabbs  v.  Rothe,  25  Tex.  Civ.  204,  60  S.  W.  813,  re- 
affirming rule;  Mahoney  v.  Tubbs,  34  Tex.  Civ.  97,  77  S.  W.  823,  in- 
tention to  make  a  home  is  as  essential  as  settlement  itself;  Mann  v. 
Greer,  33  Tex.  Civ.  519,  77  S.  W.  35,  evidence  sufficient  to  show  pur- 
chaser was  not  actual  settler  for  the  purpose  of  a  home;  Thomson  v. 
Hubbard,  22  Tex.  Civ.  104,  53  S.  W.  843,  holding  issue  whether  claim- 
ant has  made  actual  settlement  should  go  to  jury. 

Under  School  Land  Act  of  1895  (art.  4218j,  Rev.  Stats.),  purchaser 
must  be  an  actual  settler  upon  the  land  for  three  years  as  a  condi- 
tion precedent  to  the  extension  of  final  title. 

Approved  in  Lewis  v.  Scharbauer,  33  Tex.  Civ.  221,  76  S.  W.  226, 
reaffirming  rule;  Harper  v.  Dodd,  30  Tex.  Civ.  288,  70  S.  W.  223,  proof 
of  occupancy  of  a  prior  purchaser  cannot  be  questioned  after  commis- 
sioner has  issued  certificate  showing  that  fact;  Logan  v.  Curry  (Tex. 
Civ.),  66  S.  W.  82,  applicant  must  be  an  actual  settler  to  prevent 
later  applicant  from  purchasing. 

Upon  Annulment  of  Sale  of  School  Lands  Made  in  1881,  they  did 
not  revert  to  school  fund  and  become  subject  to  sale  at  valuation  then 
made;  listing  with  county  clerk  was  necessary. 

Approved  in  Boswell  v.  Terrell,  97  Tex.  260,  78  S.  W.  4,  following 
rule;  Estes  v.  Terrell,  99  Tex.  623,  92  S.  W.  407,  when  notice  of  classi- 
fication and  appraisement  has  been  received  by  county  clerk,  commis- 
sioner is  without  authority  to  postpone  sale;  Ford  v.  Brown,  96  Tex. 
542,  543,  544,  74  S.  W.  536,  537,  application  filed  before  land  is  listed 
with  county  clerk  is  properly  rejected;  Briggs  v.  Key,  30  Tex.  Civ. 
566,  71  S.  W.  43,  applying  rule  where  award,  being  void,  did  not  take 
the  land  off  the  market;  O'Keefe  v.  McPherson,  25  Tex.  Civ.  316,  61  8. 
W.  535,  holding  lands  are  not  forfeited  for  nonoccupancy  without  com- 
missioner's indorsement. 

Distinguished  in  Bowerman  v.  Pope,  25  Tex.  Civ.  81,  75  S.  W. 
1093,  in  suit  for  land  claimed  by  two  parties,  question  as  to  whether 
it  was  properly  on  the  market  at  time  of  award  was  for  the  jury; 
Hardman  v.  Crawford  (Tex.  Civ.),  63  S.  W.  662,  holding,  on  failure 
to  improve  land,  forfeiture  takes  place  without  commissioner's  act. 

Party  Seeking  to  Recover  must  Depend  upon  strength  of  hi^  own 
title. 

Approved  in  Fellers  v.  McFalter,  46  Tex.  Civ.  338,  101  9,  W.  1066, 
and  Trevy  v.  Lowrie,  40  Tex.  Civ.  325,  89  S.  W.  983,  both  reaffirming 
rule;  Knippa  v.  Brown  (Tex.  Civ.),  82  S.  W.  659,  in  trespass  to  try 
title  to  school  land  purchased  as  additional  land,  plaintiff  must  es- 
tablish prima  facie  case,  though  defendant  was  mere  trespasser. 
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Sapreme  Court  will  Bender  Jiidgment  on  Writ  of  Error  anless  reason 
is  shown  why  cause  should  be  remanded. 

Approved  in  Buffner  Brothers  v.  Dutchess  Ins.  Co.,  59  W.  Ya.  441, 
115  Am.  St.  Bep.  924,  53  S.  £.  947,  reaffirming  rule;  Anderson  v. 
Walker  (Tex.  Civ.),  70  S.  W.  1004,  in  trespass  to  try  title  cause  should 
not  be  remanded  to  enable  appellee  to  adduce  omitted  testimony. 

93  Tes.  84^8,  53  &  W.  579,  LIKABES  v.  UKABES. 

Wife  Separating  from  Husband  for  Sofflcient  Cause  does  not  forfeit 
right  to  homestead. 

Approved  in  Sammons  v.  Higbie's  Estate,  103  Minn.  454,  115  N.  W. 
267,  reaffirming  rule. 

93  Tex.  88-91,  53  &  W.  576,  WILSON  v.  VICK. 

PbysiciaD  Who  has  Proper  Diploma,  Duly  Recorded,  may  practice 
without  certificate  from  board  of  medical  examiners. 

Approved  in  Carleton  v.  Sloan  (Tex.  Civ.),  55  S.  W.  764,  Von  Koeh- 
ring  V.  Schneider,  24  Tex.  Civ.  470,  60  8.  W.  278,  both  reaffirming  rule; 
Boaeh  v.  Davis  (Tex.  Civ.),  54  S.  W.  1070,  holding  phyeician  without 
diploma  eannot  recover  for  services;  Peterson  v.  Seagraves,  94  Tex. 
394,  395,  60  S.  W.  752,  753,  holding  unauthorized  temporary  certificate 
does  not  justify  practice. 

Physician  must  Comply  With  Statute  Begulatlng  Practice  of  medi- 
cine in  order  to  recover  for  professional  services. 

Approved  in  Wooley  v.  Bell,  33  Tex.  Civ.  400,  76  S.  W.  797,  reaf- 
firming rule;  Wickes-Nease  v.  Watts,  30  Tex.  Civ.  517,  70  S.  W.  1003, 
applying  rule  where  physician  complied  with  statute  in  1882,  but  failed 
to  comply  with  amendment  adopted  in  1887. 

93  Tex.  92-105,  77  Am.  St.  Bep.  833,  63  &  W.  680,  DABBOW  v.  SUM- 
MEBHTTiTi. 

Surety  on  Bond  for  Injunction  Against  Judgment  enforcing  vendor's 
lien,  who  has  been  compelled  to  pay  judgment,  is  entitled  to  be  subro- 
gated to  lien. 

Approved  in  Summerhill  v.  Darrow,  94  Tex.  74,  57  S.  W.  942,  refer- 
ring to  case  for  settlement  of  questions;  Bickards  v.  Bemis  (Tex.  Civ.), 
78  S.  W.  243,  where  judgment  against  principal  and  surety  was  paid 
by  surety,  without  satisfying  same  of  record,  he  or  his  assignee  could 
foreclosure  same.    See  note,  68  L.  B.  A.  532. 

Bight  of  Subrogation,  Based  upon  Implied  Contract  is  subject  to  bar 
of  two  years'  limitation. 

Approved  in  Darrow  v.  Summerhill,  24  Tex.  Civ.  221,  58  S.  W.  165, 
holding  right  of  subrogation  continues  though  claim  paid  is  barred; 
dissenting  opinion  in  Burrus  v.  Cook,  117  Mo.  Ap.  402,  93  S.  W.  893, 
majority  holding  that  a  surety  of  judgment  debtor  who  satisfied  judg- 
ment could  maintain  action  against  cosurety  after  running  of  limita- 
tions against  actions  for  contribution.  See  notes,  104  Am.  St.  Bep. 
755;  68  L.  B.  A.  530. 

93  Tex.  106-110,  53  &  W.  673,  SCABBBOTrGH  Y.  EUBANSL 

Important  Matter  in  Election  is  That  Will  of  Voters  should  be  fairly 
expressed,  correctly  declared  and  legally  enforced. 

Approved  in  Kirkland  v.  Guinn,  26  Tex.  Civ.  43,  62  S.  W.  1103,  hold- 
ing  mere  irregularity  in  description  of  land  affected  by  election  is  un- 
important. 


93  Tex.  110-131      NOTES  ON  TEXAS  BEPORTa  858 

In  Election  of  Local  Option  Character,  Power  and  Duty  to  order  elec- 
tion upon  occurrence  of  certain  conditions  must  be  lodged  with  eome 
officer,  board  or  tribunal. 

Approved  in  Huff  t.  Prewitt  (Tex.  Civ.),  54  8.  W.  610,  arguendo  on 
rehearing;  Scarborough  v.  Eubank  (Tex.  C^v.),  54  S.  W.  649,  on  rehear- 
ing in  court  of  civil  appeals. 

Determination  of  Proper  Officer  That  the  Proper  Number  of  electors 
had  signed  petition  for  election  to  remove  county  seat  is  conclusive. 

Approved  in  Bayner  v.  Forbes  (Tex.  Civ.),  54  S.  W^  650,  following 
rule;  Oxford  v.  Frank,  30  Tex.  Civ.  348,  70  8.  W.  429,  diacussing  aeope 
of  authority  given  to  courts  in  the  determination  of  election  conteets; 
Word  V.  Schow,  29  Tex.  Civ.  121,  68  S.  W.  192,  judgment  of  county 
judge  that  territory  contained  requisite  number  of  inhabitants  waa  not 
invalidated  by  charge  that  testimony  on  which  it  was  based  was 
fraudulent;  Calverley  v.  Shank,  28  Tex.  Civ.  474,  67  S.  W.  435,  discuss- 
ing limitation  placed  on  jurisdiction  of  district  court  im  contested  elec- 
tion casee;  Huggins  v.  Hurt,  23  Tex.  Civ.  407,  56  S.  W.  945,  judgment 
of  commissioner's  court  is  conclusive  as  to  qualifications  of  signers  to 
petition  to  establish  a  public  road;  Thompson  v.  State,  23  Tex.  Civ. 
372,  373,  56  S.  W.  604,  upholding  action  of  county  judge  in  ordering 
election  on  application  for  incorporation  of  a  town. 

Miscellaneous. — ^Miscited  in  Whaley  v.  Thomason,  41  Te^.  Civ.  408, 
93  S.  W.  213. 

03  Tex.  110-llS,  53  &  W.  675»  46  L.  &  A.  457,  CITIZEK8'    BY.   ▼. 
FORD. 

Ordinance  Requiring  'Tersons  Biding  or  Driving"  to  check  or  halt 
at  crossings  does  not  contemplate  street-cars  operated  by  electricity. 
Eeaffirmed  in  Citizens'  By.  v.  Ford  (Tex.  Civ.),  53  S.  W.  1118. 

93  Tex.  114-119,  63  &  W.  686,  SOUTHWESTEBN  TEL.  ETC.  00.  v. 
OOTCHEB. 

Party  Whose  Interest  in  Telegram  is  not  Made  Known  to  the  com- 
pany cannot  recover. 

Approved  in  Helms  v.  Western  Union  Tel.  Co.,  143  N.  C.  388,  118 
Am.  St.  Bep.  811,  55  S.  E.  831,  8  L.  B.  A.  (n.  s.)  249,  where  telegram 
was  sent  by  son  as  father's  agent,  company  had  no  notice  that  father 
might  suffer  mental  anguish  by  reason  of  delay. 

Bight  to  Becover  Damages  for  Mental  Anguish  should  not  be  ex- 
tended. 

Approved  in  Western  Union  Tel.  Co.  v.  McFadden,  32  Tex.  Civ.  585, 
75  S.  W.  353,  damages  not  recoverable  where,  by  reason  of  failure  to 
deliver  telegram,  a  mother  suffered  mental  anguish  because  of  her  in- 
ability to  go  to  sick  daughter  and  accompany  her  home;  Western  Union 
Tel.  Co.  V.  McCaul,  115  Tenn.  103,  90  S.  W.  857,  denying  recovery  for 
mental  anguish  sustained  by  being  forced  to  bury  son  in  a  strange 
place,  because  of  negligent  delay  in  delivering  message. 

Miscellaneous. — See  note,  131  Am.  St.  Bep.  326. 

93  Tex.  119-131,  53  8.  W.  881,  Ain)EB80N  ▼.  WAI.EEB. 
Only  One  Who  will  Suffer  Legal  Injury  if  Falsity  of  Statements 

be  established  can  assert  estoppel  against  proof  of  truth. 

Approved  in  Waxahachie  Nat.  Bank  v.  Beilharz,  94  Tex.  496,  497, 
62  S.  W.  744,  holding  no  estoppel  where  representation  not  relied  on. 
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Fact  That  Deposit  is  Kejrt  in  Name  of  County  Treasurer  as  such 
is  notice  to  bank  that  money  is  trust  fund,  and  cannot  be  diverted 
to  payment  of  individual  debt. 

Approved  in  Skipwith  v.  Hurt,  94  Tex.  331,  332,  60  8.  W.  424, 
425,  holding  surety  liable  to  county  is  subrogated  to  rights  against 
bank  estopped  by  conduct.    See  note,  14  L.  R.  A.  (n.  s.)  158. 

Distinguished  in  Skipwith  v.  Hurt  (Tex.  Civ.),  68  S.  W.  194,  hold- 
ing bank's  conversion  gives  sureties  no  rights  by  subrogation. 

Money  Deposited  in  Bank  by  Guardian  to  His  Credit  as  guardian 
is  the  property  of  the  ward. 

Approved  in  Moore  v.  Hanscom,  101  Tex.  300,  106  S.  W.  877,  re- 
affirming rule. 

93  Tez.  137-141,  63  S.  W.  1017,  BUTE  v.  BBAINBBD. 

Discontinuance  as  to  One  Joint  Promisor  and  Judgment  as  to  the 
other  does  not  discharge  former  from  liability. 

Approved  in  McDonald  v.  Cabiness,  100  Tex.  616,  102  S.  W.  722, 
reaffirming  rule. 

93  Tex.  141-144,  53  a  W.  1016,  BLETHEN  Y.  BONNEB. 

Burden  is  upon  Party  to  Prove  Law  of  Another  State,  under  which 
he  claims  rights  differing  from  those  accorded  by  Texas  law. 

Reaffirmed  in  Clardy  v.  Wilson,  24  Tex.  Civ.  197,  58  S.  W.  53. 
Approved  in  Western  Union  Tel.  Co,  v.  Sloss,  45  Tex.  Civ.  156,  100 
8.  W.  355,  in  action  for  damages  for  failure  to  deliver  message 
received  in  Arizona  to  be  transmitted  to  Texas,  instruction  as  to 
damages  recoverable  under  laws  of  Arizona  was  properly  refused  in 
absence  of  proof  of  what  the  law  of  Arizona  was.  See  notes,  67 
L.  R.  A.  58;  63  L.  R.  A.  854,  865. 

Beal  Estate  Bought  in  Texas  With  Funds  Acquired  in  common-law 
state  during  marriage  is  separate  property. 

Approved  in  Blethen  v.  Bonner,  30  Tex.  Civ.  586,  71  S.  W.  291, 
reaffirming  rule;  Thayer  v.  Clarke  (Tex.  Civ.),  77  S.  W.  1052,  apply- 
ing rule  where  Texas  lands  were  conveyed  to  husband  who  resided 
with  his  wife  in  New  York. 

93  Tez.  149-160,  63  S.  W.  1019,  OBESHAM  v.  HABCODBT. 

Miscellaneous. — Cited  in  Gresham  v.  Harcourt,  33  Tex.  Civ.  196, 
75  S.  W.  808,  on  second  appeal. 

9S  Tez.  160-166,  53  S.  W.  1012,  PIEBSON  v.  SAKGEB. 

Court  must  Give  Effect  to  Intention  of  Parties  to  deed  when  pos- 
sible; accordingly,  extrinsic  evidence  is  admissible  to  render  de- 
scription certain. 

Approved  in  Edrington  v.  Hermann,  97  Tex.  200,  77  S.  W.  410, 
description  in  sheriff's  deed  on  execution  sale  was  insufficient  where 
it  applied  to  no  specific  tract  owned  by  defendant;  Buckner  v.  Yan- 
cleave,  34  Tex.  Civ.  314,  78  S.  W.  542,  upholding  sheriff's  deed  where 
it  was  possible  to  ascertain  from  return  aided  by  extrinsic  evidence 
what  property  was  intended  to  be  conveyed;  Frazier  v.  Waco  etc. » 
Assn.,  25  Tex.  Civ.  480,  61  S.  W.  134,  holding  parol  evidence  admis- 
sible to  remove  latent  ambiguity. 

Sheriff's  Deed  Bequires  No  More  Definite  Description  than  is  neces- 
sary to  a  voluntary  deed. 
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Approved  in  Gallup  v.  Flood,  46  Tex.  Civ.  646,  103  S.  W.  427, 
description  in  sheriff's  deed  was  suifieient  to  identify  the  land  not- 
withstanding error  therein. 

93  Tex.  165-171,  77  Am.  St  Bep.  843,  54  8.  W.  243,  THOMPSON  T. 
ROBINSON. 

Foreclosure  Sale  After  Suit  Agminst  Vendee  by  Vendor  retaining 
superior  legal  title  passes  such  title  and  right  to  debt  and  rights  of 
original  vendor  against  vendee's  purchasers. 

Approved  in  Flack  v.  Bremen,  45  Tex.  Civ.  479,  101  8.  W.  540, 
where  administrator,  in  whom  lay  superior  title  for  benefit  of  the 
estate,  brought  suit  to  foreclose  a  mortgage  lien,  secured  sale  by 
sheriff  and  received  benefit,  he  was  estopped  to  claim  proceedings 
were  ineffectual  to  pass  title;  Gardner  v.  Griffith,  93  Tex.  358,  55 
S.  W.  315,  holding  sale  under  foreclosure  of  purchase  money  mortgage 
vests  legal  title  in  vendee;  Bogers  v.  Houston  (Tex.  Civ.),  60  S.  W. 
447,  arguendo. 

On  Fpreclosore  of  Vendor's  Uen,  Bights  of  Prior  PorchaserB  of 
part  of  encumbered  land,  not  parties  to  suit,  are  protected. 

Approved  in  Douglass  v.  Blount,  95  Tex.  381,  67  8.  W.  489,  re- 
affirming rule;  Lewis  v.  Boss,  95  Tex.  362,  67  8.  W.  407,  where  land 
subject  to  vendor's  lien  as  security  for  two  notes  is  sold  under 
foreclosure  to  pay  one  of  them,  Uen  of  outstanding  note  is  unaffected. 

Distinguished  in  dissenting  opinion  in  Douglass  v.  Blount,  95  Tex. 
390,  67  8.  W.  494,  58  L.  B.  A.  699,  majority  holding,  where  vendor 
takes  purchase  money  notes  secured  by  lien  and  assigns  one  of  them, 
which  is  foreclosed,  purchaser  at  sale  holds  property  subject  to  lien 
of  remaining  notes  in  vendor's  hands. 

93  Tex.  171-182,  54  S.  W.  343,  CI«ABK  y.  FINI.EY. 

Act  of  June  17,  1897,  Begnlating  Compensation  of  certain  officers, 
is  not  invalid  as  being  within  constitutional  prohibition  against 
amendment  of  previous  laws  by  reference  to  titles. 

Approved  in  City  of  Oak  Cliff  v.  State  (Tex.  Civ.),  77  8.  W.  28, 
upholding  act  to  amend  charter  of  city  of  Dallas,  charging  boundary 
and  limits  of  said  city;  In  re  Dietrick,  32  Wash.  476,  73  Pac.  508, 
upholding  act  making  the  conducting  of  certain  gambling  games  a 
felony  which  impliedly  repeals  act  making  the  conduct  of  such  games 
a  misdemeanor;  Gillespie  v.  State,  42  Tex.  Cr.  353,  60  8.  W.  1134,  sus- 
taining indictment  under  said  act  for  failure  to  make  sworn  state- 
ments of  fees  collected. 

Act  of  June  17,  1897,  Begnlating  Compensation  of  certain  officers, 
is  not  local  or  special  law  within  article  3,  section  56  of  constitution. 

Approved  in  Beed  v.  Began,  94  Tex.  183,  59  8.  W.  257,  1  Tex.  Ct. 
Bep.  30,  holding  Laws  of  1897,  pages  186,  187,  declaring  certain  leased 
school  lands  not  subject  to  sale  is  not  special;  Clarke  v.  Beeves 
County,  25  Tex.  Civ.  466,  61  8.  W.  983,  holding  General  Laws  of  1897, 
chapter  143,  page  205,  as  to  disorganized  counties  is  not  special  law; 
Smith  V.  State,  54  Tex.  Cr.  304,  306,  313,  317,  318,  113  8.  W.  291.  292, 
296,  298,  Acts  of  30th  Legislature  (Laws  1907,  p.  269,  c.  139),  provid- 
ing for  drawing  of  jurors  in  counties  having  cities  aggregating  thirty 
thousand  or  more,  is  a  general  law  within  constitution,  article  3,  sec- 
tion 56;  Green  v.  State,  49  Tex.  Cr.  381,  92  8.  W.  848,  statute  regulat- 
ing the  practice  of  pharmacy  and  applying  only  to  druggists  in  towns 
of  one  thousand  inhabitants,  is  a  general  and  not  special  statute;  dis- 
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senting  opinion  in  Brown  v.  State,  54  Tex.  Cr.  135,  112  S.  W.  85,  ma- 
jority upholding  act  (30th  Leg.,  p.  269,  c.  139)  providing  for  the 
selection  of  jurors  in  counties  having  cities  aggregating  twenty  thou- 
sand inhabitants  or  more.    See  note,  93  Am.  St.  Bep.  112. 

If  Some  Provisions  of  Act  are  Void  Becaose  not  Inclnded  in  title, 
remaining  provisions  are  unaffected. 

Approved  in  City  of  Oak  Cliff  v.  State  (Tex.  Civ.),  77  8.  W.  27, 
upholding  sections  of  act  to  amend  charter  of  city  of  Dallas  which 
actually  and  unequivocally  annex  territory  to  said  city. 

93  Tex.  182-187,  54  8.  W.  242,  ANBEBSON  Y.  BOGAN. 

Mandamiu  wUl  not  Lie  to  Bevlew  Action  of  Oi&cer  where  act  per- 
formed is  discretionary  in  its  nature. 

Approved  in  Biggins  v.  Bichards  (Tex.  Civ.),  79  S.  W.  86,  action 
of  city  council  in  removing  mayor  on  testimony  supporting  charges  of 
misconduct  cannot  be  reviewed  by  mandamus. 

93  Tex.  188-103,  77  Am.  St  Bep.  849,  64  8.  W.  661,  47  L.  B.  A.  326, 
BUIJA>CK  y.  SPBOWLa 

Plaintiff  Suing  to  Becover  Land  Conveyed  by.  Him  during  minority 
need  not,  as  condition  precedent,  tender  back  consideration  received 
and  used  for  other  than  necessities. 

Approved  in  Williams  v.  Sapieha,  94  Tex.  436,  61  S.  W.  118j  apply- 
ing rule  to  case  of  lunatic;  St.  Paul  Sanitarium  v.  Crim,  38  Tex.  Civ. 

4,  84  S.  W.  1115,  minor  entitled  to  recover  property  sold  by  guardian 
unlawfully  appointed,  without  tender  of  price  paid  therefor.  See 
notes,  121  Am.  St.  Bep.  231;  107  Am.  St.  Bep.  505;  100  Am.  St.  Bep. 
562;  87  Am.  St.  Bep.  331;  82  Am.  St.  Bep.  106. 

93  Tex.  193-194,  77  Am.  St.  Bep.  854,  64  8.  W.  241,  BABNETT  v. 
8QT7YBES. 

One  Claiming  Under  Foreclosure  Sale  upon  Mortgage  unrecorded  at 
time  of  attachment  has  burden  of  proving  actual  notice  to  execution 
claimant. 

Approved  in  dissenting  opinion,  Bogers  v.  Houston  (Tex.  Civ.),  60 

5.  W.  448,  majority  deciding  holder  of  second  unrecorded  lien  may 
redeem  on  foreclosure  of  first  purchaser  not  proving  lack  of  notice. 
See  note,  79  Am.  St.  Bep.  948. 

Distinguished  in  Turner  v.  Cochran  (Tex.  Civ.),  63  S.  W.  153,  hold- 
ing plaintiff  claiming  through  deed  after  unrecorded  deed  must  prove 
no  notice;  Bogers  v.  Houst6n  (Tex.  Civ.),  60  S.  W.  446,  holder  of 
second  unrecorded  lien  may  redeem  on  foreclosure  of  first,  purchaser 
not  proving  lack  of  notice;  Turner  v.  Cochran,  94  Tex.  484,  61  S.  W. 
924,  holding  junior  purchaser  must  prove  no  notice  of  prior  unre- 
corded deed. 

Pnrchasen  of  Land  are  Protected  Against  Prior  unrecorded  liens. 

Approved  in  Whitaker  v.  Farris,  45  Tex.  Civ.  382,  101  S.  W.  4o8, 
notice  to  purchaser  at  execution  sale  would  not  affect  his  title  if  plain- 
tiff in  execution  had  no  notice  at  time  he  acquired  his  judgment  exe- 
cution lien;  Bell  Hardware  Co.  v.  Biddle,  31  Tex.  Civ.  412,  72  S.  W. 
014,  lien  of  attachment  levy  is  superior  to  prior  unrecorded  deed  of 
which  attaching  creditor  had  no  notice. 

93  Tex.  194-201,  64  8.  W.  763,  8EIDEB8  y.  MEBCHAKTS'  ETC. 
ASSN. 

Insurance  Contract,  Providing  for  Payment  of  Premiums  and  loss  at 
home  office,  is  governed  by  law  of  state  where  that  officer  is. 
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Approved  in  Metropolitan  Life  Ins.  Co.  v.  Bradley,  98  Tex.  234,  82 
S.  W.  1032,  68  L.  B.  A.  509,  New  York  statute  concerning  notice  is 
not  applicable  to  contract  made  with  resident  of  Texas,  though 
premiums  and  policy  are  payable  in  New  York;  Metropolitan  Life 
Ins.  Co.  V.  Bradley  (Tex.  Civ.),  79  S.  W.  368,  contract  of  insurance 
made  in  Texas  was  payable  at  home  office  in  New  York  and  governed 
by  laws  of  New  York;  Scales  v.  State,  46  Tex.  Cr.  304,  108  Am.  St. 
Hep.  1014,  81  S.  W.  949,  66  L.  B.  A.  730,  one  taking  orders  for  com- 
modities which  he  telegraphed  to  broker  outside  of  state  was  merely 
agent  making  purchases  and  sales  outside  of  state,  to  whom  statute 
of  state  punishing  selling  of  futures  was  inapplicable;  Franklin  Life 
Ins.  Co.  V.  Galligan,  71  Ark.  300,  100  Am.  St.  Bep.  73,  73  8.  W.  104, 
life  policy  issued  by  Missouri  corporation  is  governed  by  statute  of 
Missouri  respecting  representations  in  obtaining  policy;  Fidelity  etc. 
Assn.  V.  Harris,  94  Tex.  34,  57  S.  W.  638,  holding  insurance  contract 
governed  by  law  of  state  where  performance  intended. 

Insurance  Contracts  vUl  be  Oonstmed  if  Poesllile  so  as  to  prevent 
forfeiture  of  rights  of  insured. 

Approved  in  New  York  Life  Ins.  Co.  v.  English,  95  Tex.  403,  67  S. 
W.  888,  where  statute  requires  fifteen  days'  notice  to  assured  before 
premiums  are  payable,  failure  of  company  to  give  fifteen  days'  notice 
of  maturity  of  note  accepted  as  premium  will  prevent  forfeiture  of 
policy. 

In  Oonstming  the  Statutes  of  Another  State,  this  state  will  follow 
the  decisions  of  that  state. 

Approved  in  New  York  Life  Ins.  Co.  v.  English  (Tex.  Civ.),  79  S. 
W.  619,  reaffirming  rule. 

Foreign  Corporation  Does  not  Bring  With  It  into  state  of  Texas 
laws  of  state  of  its  creation. 

See  note,  104  Am.  St.  Bep.  484. 

93  Tez.  201-211,  54  8.  W.  940,  943,  OLLIVIEB  Y.  CITY  OF  HOXTS- 
TON. 

Legislatare  has  Power  to  Fix  Period  of  Limitation  to  suits  by  a 
city  for  collection  of  taxes. 

Approved  in  City  of  Houston  v.  Stewart,  4(0  Tex.  Civ.  506,  90  8.  W. 
53,  upholding  right  of  taxpayer  to  plead  limitations  in  action  by  city 
for  taxes. 

93  Tez.  211-215,  54  8.  W.  751,  SAN  ANTONIO  ETC.  BY.  Y.  HOLDEK. 

Article  1417,  Bevised  Statutes,  Begarding  Time  for  Filing  briefs 
in  court  of  civil  appeals,  does  not  authorize  dismissal  of  appeals  for 
every  slight  departure  from  rule,  but  leaves  court  to  make  appropriate 
directions. 

Approved  in  Niday  v.  Cochran,  48  Tex.  Civ.  260,  106  S.  W.  463, 
dismissing  appeal  for  failure  to  file  briefs  within  time,  where  only 
excuse  offered  was  that  counsel  was  under  mistaken  impression  there 
had  been  an  agreement  concerning  filing  of  briefs;  Lynch  v.  Mun- 
son  (Tex.  Civ.),  61  S.  W.  141,  where  appellee  given  ample  time  to 
file  briefs  notwithstanding  departure  from  rule;  Hunt  v.  QIasscock, 
27  Tex.  Civ.  323,  65  S.  W.  209,  dismissing  where  departure  from  rule 
materially  delayed  cause;  Harris  v.  Bryson,  31  Tex.  Civ.  515,  73  S.  W. 
549,  and  Elkins  v.  Kempner  (Tex.  Civ.),  66  S.  W.  577,  both  dis- 
missing appeal  where  briefs  not  filed  until  ninety-two  days  after 
transcript  and  two  days  before  submission. 


863  NOTES  ON  TEXAS  REPOETS.      93  Tex.  215-243 

Distinguifllied  in  Bowman  v.  Hoffman,  28  Tex.  Civ.  312,  67  8.  W. 
152,  appeal  must  be  dismissed  for  failure  to  file  briefs. 

93  Tez.  215-232,  54  8.  W.  892,  49  L.  B.  A.  617,  FIBST  BAPTIST 
CHUBOH  y.  FOBT. 

When  a  Division  Occurs  in  a  Beligions  Society,  the  faction  having 
majority  of  original  members  constitutes  the  church. 

Approved  in  Gipson  v.  Morris,  31  Tex.  Civ.  647,  73  S.  W.  86,  and 
Gipson  V.  Morris,  28  Tex.  Civ.  557,  67  S.  W.  434,  both  applying  rule 
in  contest  between  two  factions,  each  claiming  to  be  regular  organ- 
ization, where  there  was  no  attempt  to  change  church  doctrines. 

ConrtB  will  not  Inquire  Into  WMch  of  Two  Factions  conforms  to 
faith  of  original  organization. 

Approved  in  Mack  v.  Kime,  129  Ga.  24,  25,  58  S.  E.  195,  reaffirm- 
ing role.    See  note,  3  L.  B.  A.  875. 

98  Tez.  282-239,  64  8.  W.  898,  8TANDIFEB  Y.  WILSON. 

Act  of  March  5,  1897,  Subetitattng  Action  by  Commissioner  for 
judicial  action  in  ascertaining  forfeiture  of  school  land  purchase, 
provided  by  act  of  July  8,  1879,  is  valid. 

Approved  in  Standefer  v.  Wilson  (Tex.  Civ.),  55  S.  W.  1135,  re- 
affirming rule;  Lawless  v.  Wright,  39  Tex.  Civ.  28,  86  S.  W.  1040, 
sale  of  land  forfeited  by  declaration  of  commissioner  is  restored  to 
public  domain;  Simms  v.  Wright  (Tex.  Civ.),  56  S.  W.  Ill,  holding 
forfeiture  deprived  owner  of  equities  on  account  of  improvements; 
McKinley  v.  Keath,  24  Tex.  Civ.  571,  59  S.  W.  814,  holding  lands 
may  be  forfeited  though  vendee  dead;  O'Keefe  v.  McPherson,  25 
Tex.  Civ.  315,  61  8.  W.  534,  holding  forfeiture  of  lands  invalid  unless 
indorsed  on  obligation;  Brightman  v.  Comanche  Co.,  94  Tex.  603,  63 
8.  W.  859,  holding  entry  of  forfeiture  unnecessary  where  filing  trans- 
ferred to  commissioner  after  sale  recorded  by  treasurer. 

Distinguished  in  Comanche  Co.  v.  Brightman  (Tex.  Civ.),  62  S.  W. 
975,  holding  forfeiture  of  lands  invalid  unless  indorsed  on  obligation. 
Criticised  in  Island  City  Sav.  Bank  v.  Do wl earn  (Tex.  Civ.),  59 
S.  W.  309,  holding  premature  entry  of  forfeiture  is  sufficient. 

98  Tex.  239^248,  77  Am.  St.  Bep.  856,  54  S.  W.  944,  47  L.  B.  A. 
325,  GUIiF  ETC.  BY.  v.  HAYTEB. 

There  can  be  No  Becovery  for  Mere  Trigbt  Neither  Attended  nor 
followed  by  other  injury;  aliter  where  injury  results  from  fright 
caused  by  wrongful  act  of  another,  which  is  proximate  and  natural 
cause. 

Approved  in  El  Paso  etc.  By.  Co.  v.  Furber,  45  Tex.  Civ.  350,  100 
8.  W.  1042,  reaffirming  rule;  Denison  etc.  B.  B.  Co.  v.  Barry,  98  Tex. 
251,  83  8.  W.  5,  railroad  failing  to  properly  construct  dump  so  as  to 
allow  free  passage  of  water  is  not  liable  for  fright  and  resulting 
sickness  of  person  living  in  vicinity;  Hendrix  v.  Texas  etc.  By.  Co., 
40  Tex.  Civ.  293,  89  8.  W.  462,  upholding  rule  where  railway  em- 
ployeee  failed  to  stop  train  while  crossing  bridge  on  which  injured 
person  was  walking  and  from  which  she  barely  escaped  before  train 
reached  her;  Denison  etc.  Co.  v.  Barry  (Tex.  Civ,),  80  8.  W.  636, 
where  dwelling  was  flooded  because  of  failure  of  railroad  company 
to  properly  construct  railroad  embankment,  damages  were  recover- 
able for  injury  resulting  to  wife  from  fright;  Cowan  v.  Western 
Union  Tel.  Co.,  122  Iowa,  382,  98  N.  W.  282,  allowing  damages  for 
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mental  suffering  resulting  from  negligent  transmission  of  a  telegram; 
Eeed  v.  Ford  (Ky.)>  112  S.  W.  601,  where  one  assaulted  another 
without  knowing  of  presence  of  third  person,  cause  of  action  did  not 
lie  for  suffering  resulting  from  fright  without  physical  injury;  San- 
derson V.  Northern  etc.  Ry.  Co.,  88  Minn.  166,  97  Am.  St.  Rep.  509, 

92  N.  W.  644,  60  L.  R.  A.  403,  denying  recovery  for  fright  and  grief 
caused  mother  because  attempt  was  made  to  put  her  children  off 
car;  St.  Louis  etc.  Ry.  v.  Mitchell,  25  Tex.  Civ.  198,  199,  60  S.  W. 
892,  893,  sustaining  charge  that  the  fright  causing  miscarriage  ought 
to  have  been  foreseen;  dissenting  opinion  in  Lesch  v.  Great  Northern 
Ry.  Co.,  97  Minn.  508,  106  N.  W.  958,  7  L.  R.  A.  (n.  s.)  93,  majority 
upholding  recovery  of  damages  for  fright  caused  by  employees  of 
railroad  company  entering  house  and  disturbing  contents  in  making 
search  without  a  warrant.    See  note,  47  L.  R.  A.  323. 

9S  Tez.  243-248,  54  8.  W.  901,  STATE  ▼.  DEATON. 

Courts  wUl  not  Deprive  Parent  of  His  Child  In  Absence  of  positive 
disqualification  of  parent  for  proper  discharge  of  his  duties. 

Approved  in  Pittman  v.  Byars,  45  Tex.  Civ.  46,  99  S.  W.  1033, 
upholding  denial  of  application  of  father  for  custody  of  child  where 
he  was  unsuitable  and  unable  to  support  it;  Plalm  v.  Dribred,  36 
Tex.  Civ.  605,  83  S.  W.  870,  applying  rule  on  petition  for  habeas 
corpus  by  a  father  against  parents  of  deceased  wife  for  custody  of 
minor  daughter;  Watts  v.  Lively  (Tex.  Civ.),  60  S.  W.  677,  refusing 
to  give  child  to  grandparents  though  their  circumstances  are  better 
than  father's;  Sancho  v.  Martin  (Tex.  Civ.),  64  S.  W.  1015,  1016, 
where  child  restored  to  mother  though  adoptant  willing  and  able 
to  support  it. 

Miscellaneous.— Rice'  v.  Rice,  24  Tex.  Civ.  507,  59  S.  W.  941,  hold- 
ing county  court  cannot  consider  habeas  corpus  to  secure  possession 
of  child. 

93  Tex.  248-255,  54  S.  W.  1018,  WALKER  V.  BOGAN. 
Requirement  of  Acts  of  July  8,  1879,  and  April  6,  1881,  that  pur- 
chasers of  school  lands  execute  obligations,  excludes  minors  incapable 
of  complying  therewith. 

Approved  in  Dupree  v.  Duke,  30  Tex.  Civ.  362,  70  S.  W.  562,  sale 
by  state  of  orphan  asylum  to  a  minor  is  wholly  void;  Wurzbach  v. 
Burkett  (Tex.  Civ.),  60  S.  W.  590,  holding  sale  of  detached  school 
land  to  minor  invalid. 

.  Distinguished  in  Neighbors  v.  Anderson,  94  Tex.  488,  25  Tex.  Civ. 
505,  61  S.  W.  146,  upholding  purchase  of  school  lands  by  married 
woman;  Watson  v.  White,  26  Tex.  Civ.  443,  64  S.  W.  827,  and  White 
V.  Watson,  34  Tex.  Civ.  169,  78  8.  W.  237,  holding  that  minor  who  is 
an  actual  settler  has  same  right  to  purchase  additional  school  lands 
as  an  adult;  O'Keefe  v.  McPherson,  25  Tex.  Civ.  316,  317,  61  S.  W. 
535,  sustaining  minor's  rights  to  state  lands  purchased  from  original 
purchaser;  Lee  v.  Green,  24  Tex.  Civ.  113,  58  S.  W.  848,  upholding  sale 
to  married  woman  by  purchaser  of  school  land,  who  sold  it  before  it 
was  paid  out  to  state. 

Acts  of  Of&cers  are  not  Acts  of  the  State  unless  they  are  such  as 
the  statute  authorizes. 

Approved  in  Harper  v.  Terrell,  96  Tex.  481,  73  S.  W.  950,  commis- 
sioner's cancellation  of  sale  because  of  mistake  in  classification  of 
lands  was  unauthorized;  Ketner  v.  Rogan,  95  Tex.  564,  68  S,  W,  777, 
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state  is  not  boand  by  unauthorized  act  of  commissioner  in  canceling 
lease  before  its  termination  and  substituting  another  lease  for  longer 
period;  Chenowith  v.  State,  50  Tex.  Cr.  243,  96  S.  W.  22,  applying 
rule  to  proceedings  to  put  local  option  law  in  operation;  Adams  v. 
King,  2S  Tex.  Civ.  IS,  66  S.  W.  484,  following  rule  where  land  had 
been  awarded  to  a  minor  and  afterward  another  purchaser  sued  to  re- 
cover same  from  assignee  of  minor. 

Miscellaneous. — Walker  v.  Pinley,  94  Tex.  146,  58  S.  W.  942,  refer- 
ring  to  case  in  statement  of  facts. 

9S  Tez.  255-259,  54  8.  W.  1025,  OOLLIEB  Y.  PEAOOOS. 

Under  ProvlBo  of  Article  3059,  Bevlsed  Btatntes,  teacher's  warrant 
earned  and  approved,  but  unpaid  because  of  deficiency,  does  not  con- 
stitute valid  demand  against  fund  apportioned  for  future  year. 

Approved  in  Stephenson  v.  Union  Seating  Co.,  26  Tex.  Civ.  19,  62 
S.  W.  129,  refusing  to  enforce  claim  where  limited  funds  for  expendi- 
ture are  exhausted. 

Under  Article  3959,  Bevifled  Statutes,  School  Trustees  cannot  con- 
tract debt  against  fund  for  future  years. 

fieaffirmed  in  Collier  v.  Peacock  (Tex.  Civ.),  55  S.  W.  756. 

93  Tez.  262-267,  GALVESTON  ETC.  KY.  Y.  JACKSON. 

Negligence  of  Fellow-serrant  will  not  Defeat  EecoYery  against  mas- 
ter whose  negligence  contributed  to  plaintiJff's  injury. 

Approved  in  Galveston  etc.  Ey.  v.  Dehnisch  (Tex.  Civ.),  57  S.  W, 
66,  holding  railway  liable  where  foreman  negligently  threw  a  tie,  in- 
juring employee. 

Witness*  PrevioaB  Dedarations,  Although  Hearsay,  are  admissible 
to  impeach  his  testimony. 

Approved  in  Norton  v.  Maddox  (Tex.  Civ.),  66  S.  W.  321,  admitting 
hearsay  to  impeach  debtor's  statement  that  he  assigned  interest  in 
bank  deposit. 

Judgment  will  not  be  Beversed  for  Failure  to  Submit  Special  Issues 
as  requested,  where  pending  appeal  law  has  been  amended  so  as  to 
make  such  matter  discretionary  with  trial  judge. 

Eeaffirmed  in  Woodmen  of  the  World  v.  Locklin,  28  Tex.  Civ.  495, 
67  8.  W.  336;  Galveston  etc.  Ey.  v.  Graw  (Tex.  Civ.),  55  S.  W.  756; 
Jordan  v.  Young  (Tex.  Civ.),  56  8.  W.  765;  Aetna  Ins.  Co.  v.  Shack- 
lett  (Tex.  Civ.),  57  S.  W.  584. 

Error  is  not  Ground  for  Seversal  Unless  Injustice  to  complaining 
party  will  be  corrected  on  new  trial. 

Approved  in  San  Antonio  etc.  Ey.  Co.  v.  Lester,  99  Tex.  220,  89  S. 
W.  754,  error  of  court  in  refusing  to  allow  defendant  to  protect  itself 
against  objectionable  jurors  by  using  a  challenge  for  cause  allowed 
by  law  was  ground  for  reversal. 

03  Tez.   267-274,  54  8.  W.  1027,  FAEMEES'  LOAN  ETO.  OO.  y. 


Assignee  of  Note  to  Secure  Purchase  Price  of  Executory  Sale  of  land 
has  only  lien  and  loses  remedy  when  note  is  barred. 

Approved  in  Douglass  v.  Blount,  95  Tex.  382,  386,  67  S.  W.  490,  492, 
58  L.  E.  A.  699,  reaffirming  rule;  Jackson  v.  Bradshaw,  24  Tex.  Civ. 
32,  57  S.  W.  879,  arguendo,  holding  assignee  of  barred  note  may  take 
legal  title  and  recover  land.    See  note,  95  Am.  St.  Bep.  664. 

Eetention  of  Lien  in  Deed  or  Note  for  Purchase  Money  makes  deed 
executory. 

4  Tex.  Notes — 55 
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Approved  in  Curran  v.  Texas  Land  etc.  Co.,  24  Tex.  Civ.  501,  60 
S.  W.  467,  holding  vendor  may,  on  vendee's  default,  rescind  or  have 
judgment  for  debt. 

Vendor,  After  Assignment  of  Note  Without  Transferring  Title,  holds 
legal  title  in  trust  for  assignee. 

Approved  in  Douglass  v.  Blount,  95  Tex.  380,  67  S.  W.  489,  58  L.  R. 
A.  699,  reaflSrming  rule;  Bledsoe  v.  Fitts,  47  Tex.  Civ.  585,  105  S.  W. 
1146,  conveyance  of  real  estate  reserving  title  in  grantor  to  secure 
price  is  not  such  an  executory  contract  that  on  his  death  land  de- 
scends to  his  heirs. 

93  Tex.  279-288,  77  Am.  8tw  Bep.  873,  51  8.  W.  874,  65  S.  W.  1133^ 
ANDEBSON  V.  SESSIONS. 
Lot  Used  as  Vegetable  Garden  is  Part  of  Becddence  Homestead, 

although  detached  therefrom  and  in  another  part  of  the  city. 

Approved  in  Brown  v.  Moore  (Tex.  Civ.),  64  S.  W.  783,  holding  con- 
veyance not  in  fraud  of  creditors  when  land  retained  as  homestead. 

Property  must  be  Used  for  Comfort  and  Convenience  of  family  to 
retain  its  homestead  character. 

Approved  in  Lacour  v.  Levy,  49  Tex.  Civ.  165,  108  S.  W.  191,  192, 
lot,  separated  from  residence,  and  used  at  different  times  for  pastur- 
ing cattle,  raising  vegetables  and  also  raising  cotton,  was  used  "for 
purposes  of  the  home."    See  note,  102  Am.  St.  Bep.  399. 

93  Tex.  289-300,  55  8.  W.  169,  ENGIJSH  ETC.  INVESTMENT  CO. 
V.  HABDY. 

Beference  to  Title  of  Numbered  Code  Article  to  be  Amended  in  title 
of  amending  act  is'  sufficient  to  allow  any  amendment  germane  to  sub- 
ject treated. 

See  note,  79  Am.  St.  Bep.  480. 

93  Tex.  301-313,  65  S.  W.  120,  KIMBBOUGH  ▼.  BABNETT. 

Act  of  March  30,  1899,  as  Far  as  It  Belates  to  Election  of  trustees 
in  independent  school  district  and  fixes  term  of  office,  is  void  as  con- 
flicting with  constitutional  limitation  of  time  of  two  years. 

Approved  in  Bowan  v.  King  (Tex.),  55  S.  W.  124,  Kimbrough  v. 
Barnett  (Tex.  Civ.),  55  S.  W.  1134,  both  reaffirming  rule;  Robertson 
V.  Ellis  County,  38  Tex.  Civ.  149,  84  S.  W.  1098,  official  etenographers 
are  not  officers  within  the  meaning  of  the  constitution;  Neimann  v. 
State  (Tex.  Cr.),  74  S.  W.  558,  act  of  March  30,  1899,  relating  to  elec- 
tion of  trustees  for  school  districts,  and  fixing  term  of  office,  is  void; 
Proctor  V.  Blackburn,  28  Tex.  Civ.  354, 67  S.  W.  549,  term  of  office  of  a 
policeman  of  an  incorporated  city  cannot  be  made  to  continue  more 
than  two  years;  Bowan  v.  King  (Tex.  Civ.),  56  S.  W.  104,  holding  tnis- 
tees  under  void  act  cannot  prevent  interference  by  other  trustees 
under  void  act. 

School  Trustees  are  Officers  Within  the  Meaning  of  the  constitution. 

Approved  in  Buchanan  v.  Graham,  36  Tex.  Civ.  470,  81  S.  W.  1239^ 
school  trustees  are  required  to  take  oath  of  office  prescribed  by  con- 
stitution before  entering  on  duties. 

Whole  Act  must  Fall,  Where  Objectionable  Feature  cannot  be  ex- 
cluded without  rendering  act  ineffectual. 

Approved  in  Callaghan  v.  Tobin,  40  Tex.  Civ.  449,  450,  90  S.  W.  332, 
provision  of  city  charter  placing  control  of  police  and  fire  departments 
of  city  in  hands  of  a  commission  is  not  dependent  on  part  referring  to 
continuance  in  office  during  good  behavior;  Ex  parte  Masaey,  49  Tex. 
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Cr.  64,  122  Am.  St.  Rep.  784,  92  S.  W.  1088,  act  making  it  a  misde- 
meanor to  solicit  orders  for  sale  of  intoxicating  liquor  within  local 
option  district,  without  making  exception  in  favor  of  interstate  com- 
merce shipments,  is  violative  of  federal  constitution;  Ex  parte  Henson, 
49  Tex.  Cr.  179,  90  S.  W.  875,  invalid  provision  in  ordinance  declaring 
it  unlawful  to  peddle  or  in  any  other  manner  sell  merchandise  on 
public  streets  did  not  affect  validity  of  that  relating  to  peddling. 

93  Tax.  31S-322,  77  Am.  St.  Bep.  884,  65  S.  W.  117,  49  K  B.  A.  459, 
SAN  ANTONIO  ETC.  BY.  v.  SOUTHWESTEBN  TEL.  OO. 

Articles  698,  699,  Authorizixig  Oondemnatlon  of  Land  for  telegraph 
lines,  embraces  also  telephone  linea. 

Approved  in  City  of  Wichita  v.  Missouri  etc.  Tel.  Co.,  70  Kan.  451, 
78  Pac.  889,  and  San  Antonio  etc.  R.  R.  v.  Southwestern  etc.  Tel.  Co. 
(Tex.  Civ.),  56  S.  W.  202,  both  reaflBu'ming  rule;  City  of  Texarkana  v. 
Southwestern  Tel.  Co.,  48  Tex.  Civ.  21,  106  S.  W.  915,  construing 
statutes  authorizing  telegraph  companies  to  occupy  public  roads  and 
that  granting  to  city  councils  the  exclusive  control  over  streets;  Gulf 
etc.  Ry.  V.  Southwestern  Tel.  etc.  Co.,  25  Tex.  Civ.  490,  51  S.  W.  407^ 
allowing  foreign  telephone  company  to  condemn  railway's  land. 

Power  Given  to  Foreign  Corporations  Obtaining  Permits  to  do  busi- 
ness, to  enjoy  all  privileges,  conferred  by  law  on  domestic  corporations^ 
embraces  right  of  eminent  domain. 

Reaffirmed  in  Texas  etc.  Ry.  v.  Southwestern  etc.  Tel.  Co.  (Tex. 
Civ.),  57  S.  W.  313. 

93  Tes.  334>339,  55  8.  W.  323^  OONN  Y.  HAGAN. 

Party  Having  Confidence  in  One  Inducing  Him  to  Sign  Instnunent 
without  reading  it  is  not  estopped  to  sue  for  reformation  on  ground  of 
misrepresentation. 

Approved  in  Cowen  v.  Equitable  Life  Assur.  Soc,  37  Tex.  Civ.  436, 
84  S.  W.  408,  no  ground  was  shown  for  reformation  of  application  for 
life  insurance  policy,  so  as  to  make  it  state  insured's  place  of  business; 
International  etc.  R.  Co.  v.  Shuford,  36  Tex.  Civ.  262,  81  S.  W.  1196, 
one  injured  while  a  passenger,  who  executed  release  of  carrier  with- 
out reading  it,  relying  upon  fraudulent  representations,  was  not  pre- 
cluded from  having  it  canceled;  American  Land  etc.  Co.  v.  Pace,  23 
Tex.  Civ.  237,  56  S.  W.  385,  failure  of  mortgagor  to  read  mortgage 
which  failed  to  describe  land  as  agreed  will  not  prevent  reformation 
of  document  where  he  relied  on  representations  of  mortgagee;  Shields 
V.  Hongollon  Exploration  Co.,  137  Fed.  550,  applying  rule  where,  in 
executing  a  deed,  grantor  relied  on  representation  of  his  attorney  that 
it  was  all  right;  Pioneer  etc.  Loan  Co.  v.  Baumann  (Tex.  Civ.),  58  S. 
W.  51,  where  plaintiff  unable  to  read  executed  instrument  not  express- 
ing oral  agreement;  Houston  etc.  Ry.  v.  Milan  (Tex.  Civ.),  58  S.  W. 
736,  allowing  damages  to  injured  employee  who  executed  release  while 
unable  to  read. 

93  Tex.  340-344,  55  a  W.  322,  GALVESTON  ETC.  BY.  CO.  Y.  HABDY. 

Miscellaneous. — See  note,  58  L.  R.  A.  854. 

93  Tez.  344^348,  65  a  W.  316,  INTEBNATIONAL  ETC.  B.  B.  y. 
BEST. 
Wbere  Bound-trip  Ticket  Expressly  Stated  That  No  Stopover  would 
be  allowed  on  return,  holder  has  no  right  of  action  against  company. 
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because  conductor  gave  stopover  check  and  he  was  later  ejected  from 
train. 

Approved  in  International  «tc.  E.  R.  v.  Best  (Tex.  Civ.),  55  8.  W. 
1134,  referring  to  case  for  decision  of  questions. 

Passenger  is  Bound  to  Know  Proylsions  of  His  Ticket  Contract^  and 
has  no  right  to  rely  upon  conductor's  assurances  contrary  to  its  pro- 
visions. 

Approved  in  Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  544,  64  8.  W. 
871,  holding  insured  bound  by  answers  filled  in  by  agent. 

93  Tex.  351-355,  65  8.  W.  312,  AFFLECK  ▼.  WAKGEBMANN. 

Article  2403,  Bevised  Statutes,  Does  not  Authorise  Change  of  home- 
stead by  abandoning  portion  in  actual  use  and  occupancy  and  substi- 
tuting land  never  used  and  wholly  disconnected  from  residence. 

Approved  in  Brin  v.  Anderson,  25  Tex.  Civ.  327,  60  8.  W.  781,  hold- 
ing wife  bound  by  husband's  designation  of  homestead;  Hunter  v. 
Kelley  (Tex.  Civ.),  60  8.  W.  890,  holding  party  after  designation  of 
homestead  cannot  select  mortgaged  land  as  homestead;  American  Land 
etc.  Co.  V.  Pace,  23  Tex.  Civ.  252,  260,  269,  56  8.  W.  393,  397,  402, 
applying  rule  in  action  to  reform  a  mortgage,  where  instrument,  drawn 
by  mortgagee,  failed  to  exclude  land  used  as  a  home,  as  agreed. 

Head  of  Family  may  Set  Apart  Homestead  from  Portion  of  a  tract 
of  land  used  as  a  home. 

Approved  in  Gleed  v.  Pickett,  29  Tex.  Civ.  103,  68  8.  W.  193,  mort- 
gagor, who  at  time  of  executing  mortgage  designated  a  homestead  on 
land  adjoining,  was  precluded  from  claiming  homestead  on  mortgaged 
property,  though  he  had  afterward  placed  it  under  cultivation;  Ameri- 
can  etc.  Mtg.  Co.  v.  Dulock  (Tex.  Civ.),  67  8.  W.  173,  declaration  in 
mortgage  that  homestead  was  not  on  tract  mortgaged,  but  on  another 
designated  tract,  operated  as  a  designation  of  homestead. 

93  Tex.  355-359,  65  8.  W.  314,  GABDEKEK  ▼.  GBIFFITH. 

Vendor  Who  has  Elected  to  Sue  Defaultliig  Vendee  for  purchase 
price  may  recover  the  land  if  vendee  repudiates  contract. 

Approved  in  Douglass  v.  Blount,  95  Tex.  381,  67  8.  W.  489,  58  L.  B. 
A.  699,  vendor  holding  purchase  money  notes  cannot  at  the  same  time 
claim  both  the  land  and  the  money;  Bolden  v.  Hughes,  48  Tex.  Civ. 
499,  107  8.  W.  92,  where  in  action  on  purchase  money  note  defendants 
plead  limitations  and  compelled  plaintiff  to  sue  for  the  land,  they  were 
not  entitled  to  equitable  relief;  Sanders  v.  Bawlings  (Tex.  Civ.),  77  8. 
W.  42,  upholding  right  of  vendor  to  elect  to  sue  for  the  land,  after 
having  commenced  suit  to  recover  on  note  given  for  the  purchase 
price. 

Contract  of  Sale  Being  Entire,  Vendor  cannot  Foreclose  as  to  part 
of  the  land  and  rescind  as  to  remainder.    . 

Approved  in  Club  Land  etc.  Co.  v.  Wall,  99  Tex.  596,  122  Am.  St. 
Bep.  670,  91  8.  W.  780,  reaffirming  rule;  Wilkerson  v.  Bacon,  35  Tex. 
Civ.  45,  79  8.  W.  349,  where  suit  was  brought  on  four  notes  given 
for  the  purchase  price,  one  of  which  was  barred,  plaintiff  was  forced 
to  treat  all  or  none  as  rescinded;  dissenting  opinion  in  Douglass  v. 
Blount,  95  Tex.  385,  390,  67  8.  W.  492,  494,  58  L.  B.  A.  699,  majority 
holding  where  vendor  takes  purchase  money  notes  and  assigns  one 
of  them,  foreclosure  by'  assignee  terminates  vendor's  right  to  rescind 
on  repudiation  by  vendee. 

Miscellaneous.— Gardiner  v.  Griffith  (Tex.  Civ.),  56  8.  W.  558,  re- 
ferring to  case  for  facts. 
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93  Tez.  359-365,  55  8.  W.  310,  McOABTNEY  Y.  McOABTNEY. 

Wbere  Evidence  as  to  Intention  to  Make  Deed  Operate  as  convey- 
ance is  conflicting,  issue  of  fact  is  raised  for  determination  by  jury. 

Beaffirmed  in  Walker  v.  Nix,  25  Tex.  Civ.  597,  64  S.  W.  74. 

Where,  In  AlMsence  of  Actual  Delivery,  Qnestion  la  as  to  Intention 
to  make  conveyance,  any  evidence  tending  to  prove  or  disprove  such 
intention  is  admissible. 

Approved  in  Koppelmann  v.  Koppelmann,  94  Tex.  44,  57  S.  W.  572, 
holding  grantor  may  prove  recorded  deed  not  intended  to  take  effect. 

93  Tez.  365-373,  66  a  W.  308,  BOOTS  Y.  BOBEBT80N. 

Upon  Death  of  Head  of  Family  Court  mast  Set  Aside  Homestead 
to  use  of  wife  and  minor  children,  free  from  debts,  although  title 
vests  in  heirs. 

Approved  in  Martin  v.  McAllister,  25  Tex.  Civ.  364,  61  S.  W.  522. 
See  note,  56  L.  B.  A.  45,  50. 

Only  the  Oonstituents  of  a  Family  Named  In  the  Law  and  constitu- 
tion are  entitled  to  exempt  property  on  death  of  head. 

Approved  in  Wilkins  v.  Briggs,  48  Tex.  Civ.  600,  602,  107  8.  W. 
138,  139,  on  death  of  husband  and  wife,  leaving  neither  minor  chil- 
dren nor  unmarried  daughters,  claims  of  creditors  on  homestead  were 
superior  to  those  of  heirs;  Wilkins  v.  Briggs,  48  Tex.  Civ.  604,  107 
S.  W.  140,  minor  grandchildren  are  not  included  in  the  term  "minor 
children"  as  used  in  the  statute  providing  for  the  setting  apart  of 
exempt  property  after  death;  Bell  v.  Bead,  23  Tex.  Civ.  97,  56  S.  W. 
584,  interests  of  surviving  adult  children  in  homestead  of  deceased 
parents  is  subject  to  execution  sale;  Bandolph  v.  White,  135  Fed.  877, 
statute  authorizing  probate  court  to  set  apart  property  exempt  from 
forced  sale  to  widow,  minor  children  and  unmarrie'd  daughters  re- 
maining with  family,  is  not  repugnant  to  article  16,  section  52  of  the 
constitution.    See  note,  4  L.  B.  A.  (n.  s.)  396. 

93  Tez.  373-377,  77  Am.  St  Bep.  891,  55  8.  W.  560,  49  K  B.  A.  773, 
VICXEBY  y.  OBAWFOBD. 

Under  Writ  of  Sequestration,  Sheriff  can  Seize  Only  Property  of 
one  made  party  to  writ,  and  if  he  seize  property  of  stranger,  he  must 
answer  in  damages. 

Beaffirmed  in  Vickery  v.  Crawford  (Tex.  Civ.),  57  8.  W.  326;  Camp- 
bell V.  Ulch,  24  Tex.  Civ.  620,  60  S.  W.  273.  See  note,  95  Am.  St.  Bep. 
120. 

93  Tex.  37&-389,  55  8.  W.  562,  TEXAS  ft  PAG.  BY.  00.  Y.  DAVIS. 

Railway  Oorporation  Created  by  Act  of  Congress  may  remove  suits 
against  it  to  federal  court. 

Approved  in  Texas  etc.  By.  Co.  v.  Weatherby,  41  Tex.  Civ.  412,  92 
S.  W.  59,  railroad  incorporated  uifder  act  of  Congress  is  not  a  foreign 
corporation  within  meaning  of  act  prescribing  venue  of  suits  against 
foreign  corporation. 

Miscellaneous. — Cited  in  Gulf  etc.  By.  Co.  v.  Moore  (Tex.  Civ.),  80 
S.  W.  427. 

03  Tez.  390-396,  56  S.  W.  740,  INSUBANCE  COMPANY  OF  NOBTH 
AMEBICA  V.  WICKEB. 
Declaration  of  Inaored  to  One  Making  Proofs  of  Loss  that  he  did 
not  own  land  on  which  building  situated  is  admissible  to  show  that 
misrepresentation  aa  to  ownership  was  not  willful. 
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Approved  in  Lion  Fire  Ins.  Co.  v.  Wicker,  93  Tex.  398,  55  S.  W. 
742,  referring  to  ease  for  decision  of  questions.  See  note,  10  L.  B.  A. 
(n.  8.)  739. 

insurance  Forfeited  by  Encumbrance  is  not  Beriyed  by  discontinu- 
ance of  cause  of  forfeiture  before  loss. 

Approved  in  Allesina  v.  London  Ins.  Co.,  45  Or.  443,  78  Pac.  392, 
where  no  information  was  requested  or  given  by  insured  as  to  chattel 
mortgage,  and  he  did  not  know  terms  of  policy  in  that  regard  until 
after  policy  was  issued  and  premium  paid,  mortgage  clause  was  waived 
by  insured.     See  note,  80  Am.  St.  Bep.  306. 

Burden  is  on  Defendant  Claiming  Failure  of  consideration  to  prove 
its  defense. 

Approved  in  Gutta  Percha  etc.  Co.  v.  City  of  Cleburne,  102  Tex.  38, 
112  S.  W.  1048,  where  defendant  failed  to  prove  total  failure,  it  must 
furnish  evidence  showing  extent  of  partial  failure. 

93  Tex.  406-413,  65  S.  W.  564,  GABBETT  ▼.  BOBINSGN. 

Jurisdiction  Over  Suit  to  Foreclose  Iden  Inclndes  Power  to  deter- 
mine any  defense  plead  against  it. 

Approved  in  Haberzettle  v.  Dearing  (Tex.  Civ.),  80  8.  W.  540,  in 
suit  to  enforce  mechanic's  lien,  court  could  determine  claim  set  up  in 
cross-bill  though  for  amount  beneath  jurisdiction  of  court. 

A  Verdict  Wbich  Comprehends  the  Whole  Issue  submitted  is  suffi- 
cient. 

Approved  in  Ellis  v.  Littlefield,  41  Tex.  Civ.  323,  93  S.  W.  173,  ap- 
plying rule  in  action  on  note  where  court  charged  that  before  jury 
could  find  for  plaintiff  they  must  find  against  defendant  on  their  plea 
in  abatement;  verdict  for  plaintiff  constituted  finding  against  defend- 
ant. 

93  Tez.  414-416,  55  a  W.  559,  MANSEL  Y.  OASTIiES. 

Description  is  Suificient  if  the  Land  can  be  Identified  with  reason- 
able certainty. 

Approved  in  Echols  v.  Jacobs  Mercantile  Co.,  38  Tex.  Civ.  68,  84 
S.  W.  1083,  in  action  to  recover  land,  allegation  that  premises  con- 
sist of  one  hundred  acres  now  occupied  by  defendant  on  which  is 
situated  mill  and  gin  formerly  owned  by  defendant,  and  stating  by 
what  premises  land  is  bounded,  was  sufficient;  City  of  Oak  Cliff  v. 
State  (Tex.  Civ.),  77  S.  W.  28,  in  act  annexing  city  of  Oak  Cliff  to 
city  of  Dallas,  territory  annexed  was  sufficiently  described. 

It  is  not  Competent  to  Maintain  Proceeding  for  correction  of  judg- 
ment not  needing  correction. 

Approved  in  Sass  v.  Hirschfeld,  23  Tex.  Civ.  398,  56  S.  W.  942, 
in  action  to  recover  goods  held  by  defendant  as  trustee,  judgment 
that  plaintiff  recover  costs  against  defendant  "as  trustee"  entitled 
plaintiff  to  execution  against  property  of  defendant,  without  cor- 
rection of  judgment. 

93  Tex.  417-419,  55  S.  W.  558,  KNIGHT  V.  HOUSTON  ETC.  BY. 

Action  Against  Bailroad  for  Destruction  of  Orass  by  Fire  is  not 

one  for  damages   to  land,  and  may  be   brought  in   county   through 
which  road  extends. 

Approved  in  Knight  v.  Houston  etc.  R.  B.  (Tex.  Civ.),  56  S.  W. 
1135,  reaffirming  rule;  Wilson  v.  Pecos  etc.  By.,  23  Tex.  Civ.  708,  58 
S.  W.  184,  holding  action  for  injury  to  land  and  personalty  properly 
brought  where  action  regarding  personalty  lies. 
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Damage  to  Land  Means  Injury  to  the  Possession  or  to  the  freehold. 

Approved  in  Texarkana  etc.  Ry.  Co.  v.  Spencer,  28  Tex.  Civ.  253, 
67  8.  W.  198,  destruction  of  shade  trees,  ornamental  shrubbery  and 
hedges,  and  injury  to  dwelling-house,  were  damages  to  land. 

dS  Tez.  425-430,  65  S.  W.  1111,  ORIENTAL  INVESTMENT  CO.  v. 
BARCIiAY. 

I^  Is  Only  Where  Disregard  of  Rules  for  Preserving  statement  of 
facts  is  flagrant  that  appellate  court  will  suppress  it. 

Approved  in  Elliott  v.  Ferguson,  100  Tex.  420,  100  S.  W.  912,  tran- 
script of  evidence  filed  in  accordance  with  act  of  1905  should  have 
been  considered  in  place  of  statement  of  facts,  though  case  was  tried 
before  act  took  effect;  Fort  Worth  etc.  Ry.  Co.  v.  Roberts,  98  Tex.  • 
47,  81  S.  W.  27,  upholding  validity  of  entry  nunc  pro  tunc  of  an 
order  at  a  subsequent  term,  for  the  filing  of  statement  of  facts  after 
adjournment  of  court;  Heidenheimer  v.  Tannenbaum,  23  Tex.  Civ. 
569,  56  S.  W.  778,  sustaining  motion  to  strike  out  statement  which 
showed  a  flagrant  violation  of  rules  in  its  preparation. 

Assignments  of  Error  will  not  be  Beviewed  by  supreme  court  until 
acted  on  by  court  of  civil  appeals. 

Approved  in  Eastin  v.  Texas  etc.  Ry.  Co.,  99  Tex.  659,  92  S.  W. 
839,  applying  rule  on  writ  of  error  to  court  of  civil  appeals,  where 
judgment  had  been  reversed  by  that  court  on  one  ground  without 
acting  on  other  assignments  of  error. 

93  Tex.  431-4S7,  55  S.  W.  1112,  BEBBY  V.  McADAMS. 

Materialman  Who  has  not  Given  Written  Notice  to  Owner  before 
payment  to  contractor  cannot  enforce  lien  for  material  furnished  to 
subcontractor. 

Approved  in  Herring  etc.  Co.  v.  Kroeger,  23  Tex.  Civ.  675,  57  S.  W. 
981,  reaffirming  rule;  James  v.  St.  Paul's  Sanitarium,  24  Tex.  Civ. 
665,  60  8.  W.  323,  materialman  failing  to  comply  with  statute  ac- 
•  quires  no  lien. 

Although  Constitation  Oives  Lien  to  Materialmen  and  subcontract- 
ors, it  leaves  it  to  legislature  to  prescribe  conditions  for  enforcing 
such  lien. 

Reaffirmed  in  Berry  v.  McAdams  (Tex.  Civ.),  56  S.  W.  193. 

93  Tex.   446-451,  56  8.  W.  1117,  MISSOUBI  K.   ft  T.   BY.  00.   Y. 
HANAOEK. 

If  Bailroad  Companies  Fence  Their  Tracks,  they  are  not  liable  for 
stock  killed  without  proof  of  negligence. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Willson,  101  Tex.  270,  106 
S.  W.  326,  decisions  of  civil  court  of  appeals  as  to  duty  of  railroad 
companies  in  respect  to  cattle-guards  and  gates  in  fences  are  not  in 
conflict;  Missouri  etc.  Ry.  Co.  v.  Hanacek,  23  Tex.  Civ.  395,  56  S.  W. 
938,  following  rule  after  answer  of  supreme  court  to  question  cer- 
tified, and  holding  it  is  not  company's  duty  to  keep  gates  along 
its  right  of  way  closed.    See  note,  49  L.  R.  A.  628. 

Disapproved  in  Texas  etc.  Ry.  Co.  v,  Sproles,  47  Tex.  Civ.  297, 
105  S.  W.  522,  it  is  the  duty  of  railroad  company  to  keep  in  repair 
eattle-guards  on  each  side  of  crossing  constructed  for  convenience  of 
owner  of  the  land. 

Where  Bailroad  Track  Fenced  in  Company  Owes  No  Dnty  except 
to  adjoining  land  owner. 
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Approved  in  Texas  etc.  Ry.  Co.  v.  Pruitt,  49  Tex.  Civ.  375.  110 
S.  W.  969,  in  action  by  adjoining  land  owner  for  value  of  mnle 
killed,  gate  in  right  of  way  fence  at  farm  crossing  is  part  of  "fence" ; 
Texas  etc.  Ey.  Co.  v.  Huffman  (Tex.  Civ.),  71  8.  W.  780,  reaffirming 
rule  where  plaintiff's  land  did  not  adjoin  fenced  railroad,  and  mule, 
escaping  from  pasture,  crossed  over  intervening  tract,  passed  onto 
right  of  way  through  open  gate,  and  was  killed;  Houston  etc.  Ey. 
Co.  V.  HoUingsworth,  29  Tex,  Civ.  309,  68  S.  W.  726,  owner  of  land 
not  bordering  on  railroad  has  no  right  of  action  for  animals  killed, 
by  reason  of  bad  condition  of  other's  crossing. 

Distinguished  in  International  etc.  E.  Co.  v.  Eichmond,  28  Tex. 
Civ.  514,  519,  526,  67  S.  W.  1031,  1033,  1037,  railroad  company  was 
liable  as  if  track  had  been  left  unfenced,  where  opening  in  railroad 
fence  had  been  left  for  convenience  of  adjacent  owner. 

93  Tex.  461-468,  66  8.  W.  49,  WEST  END  TOWN  GO.  ▼.  GBIOa. 

Intent  to  Establish  Homestead  upon  Property  at  Fotnre  Time  does 

not  constitute  it  such. 

Eeaffirmed  in  Sproule  v.  McFarland  (Tex.  Civ.),  56  S.  W.  695; 
Johnson  v.  Burton,  39  Tex.  Civ.  250,  87  S.  W.  181.  Approved  in 
Summerville  v.  King,  98  Tex.  340,  83  S.  W.  683,  upholding  lien  to 
secure  attorney's  fees  where  there  was  no  evidence  of  homestead  right 
prior  to  contract  for  building  house. 

Distinguished  in  Evans  v.  Daniel,  25  Tex.  Civ.  364,  60  8.  W.  1013, 
1014,  holding  if  property  is  in  condition  to  be  occupied,  and  satis- 
factory excuse  for  nonoccupancy  is  given,  homestead  rights  accrue 
from  vesting  of  title. 

Making  Contract  to  Erect  Besidenoe  0<mcQrring  With  Intent  to 
occupy  it  fixed  homestead  right  from  that  time. 

Approved  in  O'Brien  v.  Woeltz,  94  Tex.  153,  58  8.  W.  945,  sus- 
taining mortgage  given  with  intention  to  abandon  homestead. 

Cited  in  Evans  v.  Daniel,  94  Tex.  283,  60  S.  W.  310,  in  certifying 
question  which  supreme  court  refused  to  answer. 

Supreme  Oourt  will  not  Treat  Conclusion  of  Law  by  trial  court  as 
conclusive. 

Approved  in  Zachariae  v.  Swanson,  34  Tex.  Civ.  2,  77  8.  W.  628, 
conclusion  of  law  that  conveyance  to  daughter  was  in  fraud  of  at- 
taching creditor  was  erroneous  in  absence  of  findings  on  facts; 
Watson  V.  Markham,  33  Tex.  Civ.  478,  77  8.  W.  661,  applying  rule 
where  trial  court  found  certain  improvements  on  real  estate  were 
personalty,  and  the  record  did  not  show  such  was  the  intent  of  the 
parties. 

93  Tex.  468-482,  64  8.  W.  347,  66  8.  W.  119,  66  8.  W.  8S0,  HANBIOK 
V.  GUBLET. 

Amendment  of  Petition  Making  Vendor  Party  is  not  sufficient  to 
give  notice  to  subsequent  purchaser,  where  there  was  no  service  of 
process. 

Approved  in  Turner  v.  Cochran  (Tex.  Civ.),  63  8,  W.  154,  holding 
suit  cannot  afl^ect  purchaser's  rights  where  service  not  complete. 

Estoppel  of  Judgment  Condudes  Parties  upon  Questions  of  law  as 
well  as  fact. 

Approved  in  Norton  v.  House  of  Mercy,  101  Fed.  386,  holding  do- 
cision  on  rights  under  will  conclusive. 
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Amendment  to  Petition  in  Trespan  to  Try  Title  Attacking  Convey- 
ance to  adverse  claimants  as  being  in  trust  for  plaintiffs  did  not 
assert  new  cause  of  action  against  which  limitation  ran  till  amend- 
ment filed. 

See  note,  3  L.  B.  A.  (n.  s.)  275. 

Yolnntary  Appearance  is  Equivalent  to  personal  service. 

Approved  in  Jones  v.  Eobb,  35  Tex.  Civ.  273,  80  S.  W.  401,  agree- 
ment of  defendant  to  a  change  of  venue  includes  a  voluntary  ap- 
pearance. 

Judgment  Tiaclfing  Mntoality  will  not  Operate  as  an  estoppel. 

Approved  in  Lochridge  v.  Corbett,  31  Tex.  Civ.  680,  681,  73  S.  W. 
08,  99,  in  ejectment,  discussing  legal  effect  of  former  judgment  where 
same  title  is  invoked,  though  not  same  subject  matter,  but  parties 
plaintiff  are  not  the  same. 

Anignment  of  Error  mnst  be  Accompanied  by  Brief  Statement  of 
facts  necessary  to  explain  proposition. 

Approved  in  Walker  v.  Texas  etc.  Co.  (Tex.  Civ.),  75  S.  W.  48, 
reaffirming  rule. 

Evidence  may  be  Admitted  Under  Plea  of  Estoppel,  though  very 
general,  in  absence  of  special  demurrer. 

Approved  in  Fenn  v.  Boach  (Tex.  Civ.),  75  S.  W.  361,  plea  of  res 
adjudicata  was  sufficient. 

Miscellaneous. — Cited  in  Hanrick  v.  Hanrick  (Tex.  Civ.),  81  S.  W. 
795,  affirming  judgment  of  district  court  after  case  had  been  re- 
manded upon  question  left  open  by  former  decision;  Hanrick  v.  Han- 
rick, 98  Tex.  269,  8i3  S.  W.  181,  refusing  application  for  writ  of  error 
from  judgment  of  court  of  civil  appeals. 

93  Tex.  487-499,  53  8.  W.  838,  55  a  W.  179,  66  8.  W.  326,  FIDELITY 
it  CASUALTY  CO.  Y.  GETZENDANNEB. 

Courts  will  not  Ignore  Express  Words  Employed  by  parties  and 
make  new  contract  for  them. 

Approved  in  Order  of  United  Commercial  Travelers  v.  Barnes,  72 
Kan.  302,  80  Pac.  1023,  discussing  scope  of  term  ''total  disability" 
used  in  accident  insurance  contracts. 

In  Action  on  Accident  Policy  Payable  for  Injuries  which  should 
wholly  disable  and  prevent  assured  from  performing  any  and  every 
duty  pertaining  to  his  occupation,  charge  authorizing  recovery  if 
insured  prevented  from  performing  duties  in  manner  reasonably  as 
effective  as  if  he  had  not  been  injured,  is  erroneous. 

See  note,  23  L.  B.  A.  (n.  s.)  354. 

98  Tex.  499-502,  66  8.  W.  334,  DOUGLASS  Y.  BL0X7NT. 

In  Oeneral  There  is  Ko  Preference  Between  Assignees  of  Notes 
secured  by  same  vendor's  lien,  but  courts  have  recognized  different 
rule  as  between  assignee  of  one  note  and  original  payee  retaining 
others. 

Approved  in  Perry  v.  Dowdell,  38  Tex.  Civ.  100,  84  S.  W.  835, 
reaffirming  rule;  Dilley  v.  Freedman,  25  Tex.  Civ.  41,  60  8.  W.  449, 
450,  giving  assigned  notes  preference. 

Miscellaneous. — ^Douglass  v.  Blount  (Tex.  Civ.),  62  8.  W.  429,  on 
subsequent   appeal. 
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93  Tez.  603-508,  56  S.  W.  323,  SAN  ANTONIO  GAS  00.  Y.  BOBEBT- 
SON. 

Duty  to  Warn  Servants  Exists  Only  When  Work  of  servant  is  at- 
tended with   serious   and   unusual   danger. 

Approved  in  Duerler  Mfg.  Co.  v.  Dullnig  (Tex.  Civ.),  83  8.  W.  890, 
applying  rule  in  action  for  injuries  to  a  minor  caused  by  explosion  of 
bottle  of  mineral  water  he  was  handling;  San  Antonio  Sewer  Pipe  Co. 
V.  Noll,  37  Tex.  Civ.  272,  83  S.  W.  901,  master  not  liable  for  injury 
to  servant  employed  to  repair  piece  of  cast  iron,  resulting  from  ser- 
vant's use  of  a  dull  chisel. 

93  Tex.  617-524,  56  8.  W.  331,  WETTEBMABK  ▼.  OAMFBBLL. 

Action  for  Damages  far  Wrongful  Levy  of  Attachment  by  plaintiiF, 
through  his  attorneys,  must  be  brought  in  county  where  made. 

Approved  in  Wettermark  v.  Campbell  (Tex.  Civ.),  57  S.  W.  905,  re- 
aflSrming  rule;  Rotan  v.  Maedgen,  24  Tex.  Civ.  559,  59  S.  W.  586,  hold- 
ing one  participating  in  conspiracy  and  conversion  must  be  sued 
where  acts  committed. 

Levy  upon  Interest  of  One  Partner  In  a  Firm  cannot  be  made  by 
notifying  only  the  execution  defendant. 

Approved  in  Adoue  v.  Wettermark,  36  Tex.  Civ.  589,  82  S.  W.  799, 
following  rule  on  subsequent  appeal  from  district  court. 

"Trespase"  Includes  a  Tort  Besultlng  ftom  an  Act  committed. 

Approved  in  Stewart  v.  Nichols,  36  Tex.  Civ.  355,  82  S.  W.  340, 
where  plaintiff,  who  was  watching  defendants  while  engaged  in  mov- 
ing a  house,  was  struck  in  the  eye  by  a  piece  of  iron,  defendants  were 
not  guilty  of  trespass  entitling  plaintiff  to  bring  suit  in  county  of  in- 
jury. 

93  Tex.  524-527,  66  8.  W.  746,  TAYLOB  ▼.  BEWLEY. 

In  Suit  Fonnded  on  a  Certain  Demand,  Unliquidated  Damages  can- 
not be  set  off  unless  connected  with  cause  of  action. 

Approved  in  Taylor  v.  Bewley,  23  Tex.  Civ.  511,  56  S.  W.  937,  fol- 
lowing ruling  of  supreme  court  after  answer  to  question  certified; 
Brooks  etc.  Mach.  Co.  v.  Shields,  48  Tex.  Civ.  534,  108  S.  W.  1007, 
in  action  for  goods  sold  at  an  agreed  price,  defendant  cannot  set  up 
as  counterclaim  a  demand  for  damages  for  breach  of  warranty  in  sale 
of  other  goods;  Hallinan  v.  Levytansky,  46  Tex.  Civ.  230,  102  S.  W. 
463,  to  a  suit  upon  an  open  account  defendant  could  not  plead  claim 
for  unliquidated  damages;  Harrington  Lumber  Co.  v.  Smith,  44  Tex. 
Civ.  366,  99  S.  W.  112,  in  action  for  price  of  goods  sold,  where  de- 
fendant pleaded  he  had  previously  paid  for  a  carload  of  goods  in 
which  there  was  a  shortage,  and  some  of  which  had  to  be  rejected,  the 
price  of  the  missing  and  rejected  sacks  was  a  liquidated  demand. 

An  Action  for  Gk>od8  Sold  at  an  Agreed  Price  is  upon  a  liquidated 
demand. 

See  note,  9  L.  B.  A.  (n.  s.)  1134. 

93  Tex.  527-^30,  66  S.  W.  745,  FOBT  WOBTH  ETC.  BYm^V.  MOBBI- 
SON. 

Measure  of  Damages  In  Suit  by  Parents  for  Death  of  Son  is  value 
of  aid  or  benefits  which  latter  would  have  bestowed  upon  them. 

Approved  in  San  Antonio  etc.  By.  v.  Waller,  27  Tex.  Civ.  48,  65  S, 
W.  212,  Galveston  etc.  By.  v.  Davis,  27  Tex.  Civ.  283,  65  S.  W.  218, 
both  reaffirming  rule;  Galveston  etc.  By.  v.  Nass  (Tex.  Civ.),  57  S. 
W.  912,  sustaining  refusal  of  charge,  facts  not  appearing. 
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It  iB  Error  to  Charge,  in  Snit  by  Parents  for  Death  of  Son,  that 
damages  should  be  measured  by  amount  that  deceased  would  have  con- 
tributed to  them;  jury  should  determine  present  value  of  such  con- 
tributions. 

Approved  in  San  Antonio  etc.  Ry.  Co.  v.  Klaus,  34  Tex.  Civ.  495, 
79  S.  W.  60,  Galveston  etc.  Ry.  Co.  v.  Sherwood  (Tex.  Civ.),  67  S. 
W.  778,  San  Antonio  etc.  Co.  v.  White,  94  Tex.  469,  61  S.  W.  707, 
International  Light  etc.  Co.  v.  Maxwell,  27  Tex.  Civ.  299,  65  S.  W. 
81,  all  reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  Jones,  35  Tex.  Civ. 
590,  80  S.  W.  855,  verdict  for  ten  thousand  four  hundred  and  sixteen 
dollars  was  large,  but  not  excessive,  under  the  circumstances;  Houston 
etc.  E.  Co.  V.  Turner,  34  Tex.  Civ.  401,  78  S.  W.  715,  charge  given 
was  erroneous  in  assuming  compensation  for  pecuniary  injury  would 
necessarily  be  sum  of  money  plaintiff  might  have  received  from  dece- 
dent's earnings;  Freeman  v.  Carter,  28  Tex.  Civ.  575,  67  S.  W.  530, 
approving  charge  in  action  for  death  of  son  authorizing  jury  to  find 
auch  sum  as  would  be  equal  to  the  pecuniary  benefits  plaintiffs  had 
reasonable  expectation  of  receiving  from  deceased  after  he  reached 
twenty-one  years;  Ft.  Worth  etc.  Ry.  Co.  v.  Sivells,  28  Tex.  Civ.  498, 
67  S.  W.  517,  in  action  for  damages  for  death  of  husband  and  father, 
charge  that  award  be  equal  to  aggregate  of  pecuniary  benefits  plain- 
tiffs would  have  received  had  deceased  not  been  killed  was  erroneous; 
Galveston  etc.  Ry.  v.  Johnson,  24  Tex.  Civ.  183,  58  S.  W.  624,  Galves- 
ton etc.  Ry.  V.  Kief  (Tex.  Civ.),  58  S.  W.  627,  both  sustaining  refusal 
of  charge  giving  present  worth  of  future  earnings,  calculated  on  basis 
of  six  per  cent. 

93  Tex.  530-^32, 77  Am.  St.  Bep.  896,  66  a  W.  744,  WESTEBN  UNION 
TEIi.  CO.  V.  OIFFIN.  * 

Mental  Anguisb  as  aa  Element  of  Damages  for  Delay  in  transmit- 
ting telegram  is  denied. 

Approved  in  Southern  Pacific  Co.  v.  Milner,  45  Tex.  Civ.  492,  100 
8.  W.  1172,  where  mental  suffering  of  sick  wife  was  simply  prolonged 
by  delay  of  railroad  company  in  delivering  transportation  to  her 
mother,  no  damages  recoverable;  Western  Union  Tel.  Co.  v.  Reed,  37 
Tex.  Civ.  446,  84  S.  W.  297,  applying  rule  where  plaintiff  was  not 
prevented  from  attending  funeral  of  sister  by  delay,  but  suffered  men- 
tal anguish  until  funeral  was  postponed.  See  notes,  93  Am.  St.  Rep. 
933;  89  Am.  St.  Rep.  664,  904. 

93  Tex.  632-540,  66  8.  W.  747,  BICE  V.  WARD. 

Oi&cer  Taking  Deposition  mnst  be  Impartial  Between  Parties,  and 
whatever  gives  to  his  relation  character  of  employment  by  either 
party  will  disqualify  him. 

Approved  in  Doss  v.  Soap  (Tex.  Civ.),  65  S.  W.  39,  holding  objec- 
tion at  trial  unnecessary  to  support  new  trial  where  facts  unknown. 

Distinguished  in  Tarlton  v.  Orr,  40  Tex.  Civ.  414,  90  S.  W.  536,  mo- 
tion to  suppress  deposition  was  properly  overruled  where  notary  and 
witness  went  over  answers  after  same  were  transcribed,  in  absence 
of  attorneys. 

If  Witness  bas  No  Becollection  of  Facts  Aside  from  record  made  at 
the  time,  the  record  is  the  best  evidence. 

Approved  in  Tabor  v.  State,  52  Tex.  Cr.  394,  107  S.  W.  1119,  it 
was  error  to  allow  witnesses  who  prepared  packages  in  possession 
of  express  agent  when  he  was  robbed  to  refresh  their  memories  by 
nse  of  copies  of  entries  in  their  books. 


93  Tex.  540-559      NOTES  ON  TEXAS  EEPOBTS.  876 

Miscellaneous. — Oaks  v.  West  (Tex.  Civ.),  64  S.  W.  1036,  cited  for 
rule  that  limitations  do  not  ran  against  defrauded  beneficiary  without 
notice  of  repudiation  of  the  trust. 

93  Tex.  540^^3,  57  8.  W.  25,  ENI>£L  v.  NOBBISw 

Judgment  Collaterally  Attacked  will  be  Deemed  Valid,  unless  no 
facts  could  have  been  shown  to  render  it  so. 

Approved  in  Floyd  v.  Watkins,  34  Tex.  Civ.  6,  79  S.  W.  614,  sus- 
taining judgment  against  the  heirs  of  a  deceased  mortgagor  and  not 
against  the  estate,  on  collateral  attack;  Hartford  Fire  Ins.  Co.  v. 
King,  31  Tex.  Civ.  640,  73  S.  W.  73,  where  judgment  was  rendered  in 
pursuance  of  a  compromise,  it  was  presumed,  on  collateral  attack,  at- 
torney  had  authority  to  compromise. 

93  Tex.  543-648,  57  &  W.  25,  BOTB  v.  GHENT. 

Judgment  for  Community  Debt,  Duly  Becorded  and  Indexed,  as  lien 
on  community  property,  cannot  be  displaced  or  postponed  by  decree  in 
pending  suit  for  divorce. 

Approved  in  Boyd  v.  Ghent  (Tex.  Civ.),  61  S.  W.  723,  on  subsequent 
appeal. 

93  Tex.  548-553,  57  S.  W.  35,  WOELTZ  ▼.  WOELTZ. 
Action  of  Plaintiff  in  Enforcing  Separable  Part  of  Judgment  does 

not  estop  him  from  prosecuting  appeal  or  writ  of  error  as  to  remainder. 

Approved  in  Colorado  etc.  By.  Co.  v.  Hamm,  47  Tex.  Civ.  200,  103 
S.  W.  1127,  where  two  railroads  were  sued  jointly  for  damages  to 
shipment,  judgment  in  favor  of  one  was  conclusive,  though  judgment 
in  favor  of  the  other  was  appealed  from  and  reversed;  Milam  v.  Hill, 
29  Tex.  Civ.  576,  69  S.  W.  449,  where  widow  sued  to  establish  her 
interest  in  partnership  assets,  and  to  set  aside  a  conveyance,  accept- 
ance of  judgment  canceling  conveyance  did  not  preclude  her  from 
appealing  as  to  remainder  of  judgment. 

Taking  of  Appellate  Proceedings  by  One  Party  Belieres  Adversary 
of  necessity  of  taking  like  action,  and  either  may  allege  prejudicial 
errors. 

Approved  in  Foster  v.  Boss,  33  Tex.  Civ.  619,  77  S.  W.  992,  applyini^' 
rule  where  action  for  breach  of  trast  agreement  and  one  for  breach 
of  warranty  of  title  were  consolidated,  and  party  agreement  by  judg- 
ment as  to  tnist  agreement  appealed  therefrom;  National  Bank  v. 
Carper,  28  Tex.  Civ.  341,  67  S.  W.  192,  where  a  defendant  failed  to 
perfect  appeal  from  judgment  against  him  and  in  favor  of  a  co- 
defendant  on  appeal  by  plaintiff;  he  could  not  assign  errors  as  against 
his  codefendant;  Stevens  v.  Germania  Life  Ins.  Co.,  26  Tex.  Civ.  158, 
62  S.  W.  825,  where  assignee  of  insurance  policy  appealed  from  judg- 
ment on  interpleader  by  insurer,  cross-assignments  of  error  by  other 
parties  to  the  action  will  not  be  considered;  Johnson  v.  Blum,  28  Tex. 
Civ.  12,  66  S.  W.  462,  allowing  appellee  to  also  assign  errors. 

93  Tex.  653-559,  57  8.  W.  84,  LEAOUE  ▼.  STATE. 

Miscellaneous. — Cited  in  Byon  v.  Davis,  32  Tex.  Civ.  501,  75  S.  W. 
60. 

93  Tex.  559,  57  S.  W.  35,  TUBNEB  ▼.  COTTON. 

Supreme  Court  lias  No  Jurisdiction  to  Issue  Mandamus  to  county 
judge  as  he  is  not  state  officer  within  Bevised  Statutes,  article  ^6.  ' 

See  note,  58  L.  B.  A.  868. 
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03  Tox.  560^65,  57  S.  W.  39,  TEXAS  LAND  ETC.  00.  ▼.  WINTEBS. 

It  is  not  Sufficient  to  Constitate  Final  Judgment  That  Court  make 
ruling  which  should  logically  lead  to  final  disposition  of  cause. 

Approved  in  Howth  v.  Greer,  40  Tex.  Civ.  560,  90  S.  W.  214,  where 
original  judgment  was  incorrectly  entered  and  order  directing  it -to  be 
entered  nunc  pro  tunc  recited  that  no  judgment  had  ever  been  ren- 
dered on  the  merits,  judgment  could  not  be  pleaded  as  res  ad  judicata; 
Bailroad  Commission  v.  Weld  (Tex.  Civ.),  66  S.  W.  127,  judgment  de- 
ciding railroad  commissioners'  decision  unjust  and  unreasonable,  but 
not  affording  plaintiff  relief,  is  not  final. 

93  Tex.  565-668,  57  S.  W.  19,  FEBGUSON  ▼.  BICB3STTS. 

Where  It  is  Claimed  That  One  Deriving  Title  ftom  Original  Grantee 
is  common  source  of  title  of  plaintiff  and  defendant,  latter  may 
defeat  recovery  by  showing  earlier  conveyance  to  another. 

Approved  in  Ellis  v.  Lewis  (Tex.  Civ.),  81  S.  W.  1035,  in  trespass 
to  try  title,  where  plaintiffs  introduced  patent  from  the  state  to 
common  source,  it  was  permissible  to  prove  that  the  common  source 
was  not  the  patentee;  Scates  v.  Fohn  (Tex.  Civ.),  59  S.  W.  838,  deny- 
ing recovery  where  defendant  proved  foreclosure  through  which 
common  grantor  got  title  was  set  aside;  Bobertson  v.  Kirby,  25  Tex. 
Civ.  473,  61  S.  W.  968,  arguendo,  holding  presumption  of  title  from 
prior  possession  rebutted. 

93  Tez.  569-576,  67  S.  W.  27,  65  Ii.  B.  A.  603,  OAKLAND  CEM- 
ETEBT  CO.  ▼.  PEOPLE'S  CEMETEBT  ASSN. 

Cemetery  Company  cannot  Charge  Debts  upon  Lands  dedicated  to 
burial  purposes,  nor  can  such  lands  be  levied  upon  in  execution 
against  it. 

Beaffirmed  in  Oakland  Cemetery  Co.  v.  People's  Cemetery  Assn. 
(Tex.  Civ.),  59  8.  W.  290.  Approved  in  Anderson  v.  Acheson,  132 
Iowa,  757,  110  N.  W.  340,  9  L.  B.  A.  (n.  s.)  217,  upholding  right  to 
maintain  action  against  persons  who  disturb  rightful  possession  of 
cemetery  lot.    See  note,  56  L.  B.  A.  765. 

An  Association  Organized  to  Maintain  »  Cemetery  is  a  public  cor- 
poration. 

Approved  in  Memphis  etc.  Co.  v.  Forest  Hill  Cemetery  Co.,  116 
Tenn.  408,  94  S.  W.  70,  power  to  mortgage  contained  in  charter  is 
not  inconsistent  with  fact  that  the  lands  were  devoted  to  a  public 
use;  Davis  v.  Coventry,  65  Kan.  563,  70  Pac.  585,  public  cemeteries 
are  not  authorized  to  issue  and  sell  stock. 

93  Tez.  675-582,  57  S.  W.  22,  8ECUBIT7  CO.  ▼.  PANHANDLE  NAT. 


Foreign  Corporation,  not  Having  Permit,  Does  not  Violate  Bevised 
Statutes,  article  745,  by  purchasing  outside  state  Texas  corporation 
bonds,  by  suing  thereon  in  Texas  court,  or  by  adjusting  debt  by  ex- 
tension of  time  and  new  security  after  such  suit. 

Approved  in  Western  Supply  &  Mfg.  Co.  v.  United  States,  41  Tex. 
Civ.  485,  92  S.  W.  989,  upholding  right  of  a  Missouri  trust  com- 
pany to  foreclose  deed  of  trust  in  Texas,  without  permit  to  do  busi- 
ness; Commercial  Telephone  Co.  v.  Territorial  Bank  etc.  Co.,  38 
Tex.  Civ.  199,  86  S.  W.  69,  upholding  right  of  foreign  corporation 
organized  to  do  a  trust  business  to  maintain  action  of  foreclosure 
in  Texas,  without  permit  to  transact  business,  though  action  grew 
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out  of  transaction  of  business  in  Texas;  Wilson  t.  Peace,  38  Tex. 
Civ.  235,  85  S.  W.  31,  ownership  of  land  by  foreign  corporation, 
lease  on  shares,  and  assignment  by  it  of  rent,  is  not  doing  business; 
Liquid  Carbonic  Acid  Mfg.  Co.  v.  Lewis,  32  Tex.  Civ.  481,  75  8.  W.  47^ 
foreign  corporation  may  maintain  suit  without  showing  permit  to 
do  business;  Eskridge  v.  Louisville  Trust  Co.,  29  Tex.  Civ.  572, 
69  S.  W.  988,  upholding  right  of  foreign  corporation  to  maintain, 
as  trustee  under  a  will,  an  action  of  trespass  to  try  title,  without 
procuring  permit  to  do  business;  Lakeview  Land  Co.  v.  San  Antonio 
Traction  Co.,  95  Tex.  257,  66  S.  W.  768,  holding  foreign  corporation 
without  permit  may  acquire  Texas  lands  outside  state. 

Failuie  to  Charge  upon  a  Subject  cannot  be  Complained  of,  in  ab- 
sence of  request  for  the  charge. 

Approved  in  Texas  Cotton  Products  Co.  v.  Denny  Bros.  (Tex.  Civ.), 
78  8.  W.  557,  reaffirming  rule;  Nabours  v.  McCord  (Tex.  Civ.),  82 
S.  W.  160,  where  appellate  court  decided  ease  upon  issue  not  presentetl 
by  successful  party  in  court  below,  he  could  be  heard  to  complain. 

93  Tex.  583^85,  57  S.  W.  29,  Ain>EBSOK  v.  COCKSAN. 
Allowance  of  Unverlfled  Claim  is  of  no  effect. 
See  note,  130  Am.  St.  Hep.  320. 
Omission  of  Claimant's  Signature  to  Claim  Against  an  Estate  is  not 

cured  by  properly  signed  jurat. 
See  note,  130  Am.  St.  Bep.  321. 

93  Tex.  586-590,  57  8.  W.  20,  FORD  v.  SIMS. 

Article  2053,  Revised  Statutes,  was  Intended  to  Change  as  to 
homestead  laws  so  as  to  authorize  parties  to  waive  right  to  have 
homestead  set  apart  free  from  liens,  by  creating  lien  in  manner  pre- 
scribed. 

Approved  in  Leslie  v.  Elliott,  26  Tex.  Civ.  582,  64  S.  W.  1039, 
arguendo.     See  note,  56  L.  B.  A.  60. 

Article  16,  Section  52  of  Constitution  was  not  Intended  to  deter- 
mine disposition  of  homestead  after  owner's  death  as  between  heirs 
and  creditors,  and  so  does  not  invalidate  article  2053,  Bevised 
Statutes. 

Approved  in  Parlin  etc.  Co.  v.  Davis'  Estate  (Tex.  Civ.),  74  S.  W. 
952,  applying  rule  to  insolvent  estate;  Lee  v.  British  etc.  Mfg.  Co.^ 
25  Tex.  Civ.  487,  61  S,  W.  137,  holding  provision  not  applicable  when 
third  party  claims  as  purchaser  under  husband's  valid  trust  deed; 
Simms  v.  Hixon  (Tex.  Civ.),  65  S.  W.  37,  holding  heir  with  vested 
interest  in  homestead  may  dispose  of  it. 

93  Tex.  591-698,  57  S.  W.  563,  AUSTIN  v.  HAIJi. 

In  Suit  for  Interference  Witb  Bight  to  Bead  Claimed  by  pre- 
scription against  another  than  servient  tenant,  plaintiff  must  show 
that  various  owners  were  under  no  disability  which  would  prevent 
acquisition  of  right  by  adverse  use. 

Approved  in  Evans  v.  Scott,  37  Tex.  Civ.  382,  83  S.  W.  879,  apply- 
ing rule  where  prescriptive  right  was  claimed  against  party  in  the 
suit;  dissenting  opinion  in  Bace  v.  State,  43  Tex.  Cr.  439,  66  S.  W. 
561,  majority  holding  public  road  such  by  long  usage  without  show- 
ing compensation  to  land  owner. 

Distinguished  in  Travis  v.  Hall,  95  Tex.  116,  27  Tex.  Civ.  96,  65  8. 
W.  1078,  holding  claimant  by  adverse  possession  need  not  prove  want 
of  disability  in  trespass  to  try  title. 
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Bight  by  Prescription  Bests  upon  Presmnption  That  Owner  of 
land  has  granted  the  easement  and  grant  has  been  lost. 

Approved  in  Evans  v.  Scott,  37  Tex.  Civ.  379,  83  S.  W.  879,  in 
suit  to  restrain  obstruction  of  road  claimed  to  be  public  highway, 
court's  charge  submitted  issue  of  prescription. 

93  Tex.  698-604,  57  S.  W.  566,  PAI.T7-J0INEB  ETC.  GO.  v.  GUM- 
MINOS. 

So  Far  as  General  Assignment  Law  of  State  Provides  for  release 
by  creditors  of  insolvent  debtors,  it  is  an  insolvent  law. 

Approved  in  Haijek  v.  Luck,  96  Tex.  518,  519,  520,  74  S.  W.  305, 
306,  where  general  assignment  under  state  law  was  made  for  benefit 
of  creditors  who  would  accept  assignment,  creditor  accepting  one- 
third  of  his  claim  under  such  assignment  released  assignor  from 
liability  for  balance. 

93  Tez.  604-608,  77  Am.  St.  Bep.  898,  57  S.  W.  640,  49  L.  B.  A. 
771,  BBUSH  ELEGTBIC  LIGHT  ETG.  GO.  v.  LEFEVBE. 

To  Warrant  Finding  That  Negligence  is  Proximate  Gause  of  Injury 
it  must  appear  that  injury  was  natural  and  probable  consequence 
thereof,  and  ought  to  have  been  foreseen. 

Approved  in  Galveston  etc.  Ry.  v.  Kieflf,  94  Tex.  338,  60  S.  W. 
544,  holding  railway  employees  not  negligent  in  moving  car  where 
plaintiff  reasonably  expected  to  avoid  danger;  Burnett  v.  Ft.  Worth 
Light  etc.  Co.,  102  Tex.  33,  34,  112  8.  W.  1040,  1041,  19  L.  R.  A. 
(n.  s.)  504,  electric  light  company  not  liable  for  death  of  a  trespasser 
on  roof  of  a  building  through  contact  with  live  wire,  where  company 
failed  to  comply  with  city  ordinances;  O'Brien  v.  Missouri  etc.  Ry. 
Co.,  36  Tex.  Civ.  531,  82  S.  W.  321,  applying  rule  in  action  for  personal 
injuries  by  railroad  machinist  injured  through  using  worn-out  wrench 
left  on  floor  of  round-house;  Rucker  v.  Sherman  Oil  etc.  Co.,  29  Tex. 
Civ.  419,  68  8.  W.  819,  in  action  for  death  of  lineman  killed  while 
working  on  an  awning,  evidence  that  awning  was  frequently  used  by 
persons  in  making  repairs  admiseible  on  question  of  negligence.  See 
notes,  100  Am.  St.  Rep.  520;  22  L.  R.  A.  (n.  e.)  1171;  53  L.  R.  A. 
147;  52  L.  R.  A.  509. 

Electrical  Gompanies  must  Exercise  Proper  Gare  to  prevent;  injury 
to  persons  coming  in  contact  with  uninsulated  wires. 

See  notes,  85  Am.  St.  Rep.  735;  85  Am.  St.  Rep.  739. 

93  Tez.  611-614,  57  S.  W.  568,  TEXAS  ETG.  BT.  v.  WALKEB. 
Glerk  of  Gout  cannot  Beceive  Money  in  Satisfaction  of  Judgment, 

and  such  payment  is  ineffectual  as  discharge. 

Approved  in  City  of  Whitesboro  v.  Diamond  (Tex.  Civ.),  75  S.  W. 
540,  district  court  had  no  jurisdiction  of  motion  to  require  clerk  to 
pay  over  to  judgment  creditor  money  received  by  him;  Reid  v. 
Walsh  (Tex.  Civ.),  63  S.  W.  940,  holding  funds  not  held  by  clerk 
in  official  capacity  are  subject  to  garnishment. 

93  Tez.  616-622,  57  &  W.  948,  QUILL  ▼.  HOUSTON  &  TEX  GEKT. 
BY.  GO. 

Servant  Assumes  Bisk  of  a  Danger  of  Which  he  has  actual  knowl- 
edge. 

Approved  in  Trinity  etc.  Ry.  Co.  v.  Pordue,  45  Tex.  Civ.  663,  101 
S.  W.  487,  brakeman  who  knew  defective  condition  of  coupling 
lever  on  a  caboose  assumed  risk  incident  to  its  operation. 
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93  Tex.    622-626,    57    8.    W.    946,    ENNIS    MEBOANTILE    00.    V. 
WATHEN. 
Failure  of  Jnd(ge  to  Sign  Statement  of  Facte  nnut  be  AwigiMwl 

as  error,  to  be  available  on  appeal. 

Approved  in  Ennis  etc.  Co.  v.  Wathen  (Tex.  Civ.),  58  S.  W.  971, 
refusing  to  consider  omission  of  judge  to  approve  and  file  statement. 

Except  as  to  Qaeetloiie  Affecting  Jurisdiction,  Court  of  Oiyll  ajH 
peals  is  confined  to  record  as  made  by  trial  court. 

Approved  in  Hamil];on  v.  Saunders,  37  Tex.  Civ.  142,  84  S.  W.  254, 
sustaining  motion  to  strike  out  from  transcript  of  record  on  appeal 
affidavits  filed  after  trial  relating  to  action  of  trial  judge  on  bills  of 
exception;  Wilson  v.  Tyler  Coffin  Co.  (Tex.  Civ.),  79  8.  W.  328, 
denying  motion  to  strike  out  statement  of  facts  on  ground  it  was 
not  filed  during  term  at  which  cause  was  tried;  Westom  Union  Tel. 
Co.  V.  Christensen  (Tex.  Civ.),  78  S.  W.  746,  transcript,  duly  certified, 
showing  bill  of  exceptions  was  approved  and  filed  during  term,  can- 
not be  corrected  on  appeal;  Colley  v.  Wood,  32  Tex.  Civ.  308,  74  8.  W. 
603,  question  presented  could  not  be  considered  in  absence  of  a 
statement  of  facts;  Corralitos  Co.  v.  Mackay,  31  Tex.  CHlv.  318,  72 
S.  W.  625,  upholding  action  of  trial  judge  in  striking  out  statement 
of  facts,  on  motion,  where  he  was  misled  into  signing  statement 
which  did  not  present  the  facts;  Johnston  v.  Arrendale  (Tex.  Civ.), 
71  S.  W.  44,  45,  where,  after  charge  had  been  given  to  jury,  it  was 
changed,  trial  court  had  power  to  correct  the  record,  though  judg- 
ment had  been  appealed  from,  and  appellee  was  entitled  to  certiorari 
to  bring  corrected  record  before  appellate  court;  Keller  v.  Kettner 
(Tex.  Civ.),  67  S.  W.  907,  court  of  civil  appeals  cannot  consider 
affidavits  presenting  reasons  for  failure  to  file  statement  of  facts 
within  time  required  by  law;  Anderson  v.  Walker  (Tex.  Civ.),  67 
S.  W.  433,  showing  in  appellate  court  that  failure  to  file  statement 
of  facts  was  not  due  to  laches  is  of  no  effect. 

Distinguished  in  Anderson  v.  Walker,  95  Tex.  596,  68  S.  W.  982, 
court  of  civil  appeals  should  consider  statement  of  facts  made  out 
and  filed,  if  sufficient  excuse  for  failure  to  file  same  in  time  is  shown. 

93  Tex.  625-629,  57  8.  W.  801,  800TT  ▼.  TEXAS  ETC.  BT. 

Proof  That  Plaintiff's  Property  was  Burned  by  Fire  FiSCMring  from 
engine  raises  presumption  of  negligence  of  defendant's  servants,  or 
of  defects  in  equipment. 

Approved  in  San  Antonio  etc.  By.  v.  Adams  (Tex.  Civ.),  66  S.  W. 
578,  holding  presumption  not  removed  without  proof  that  engine  was 
properly  operated. 

In  Suit  to  Becover  for  Properly  Burned  by  Fire  from  locomotive, 
it  is  reversible  error  for  court  to  charge  only  as  to  sufficiency  of 
equipment,  where  evidence  tended  to  show  employees'  negligence,  and 
request  for  special  instructions  is  unncessary. 

Approved  in  Womack  v.  International  etc.  B.  B.  Co.,  100  Tex. 
455,  100  S.  W.  1152,  in  action  against  railway  company  for  damages 
caused  by  fire  resulting  from  engine,  the  special  charge  given  did  not 
withdraw  any  part  of  main  charge  from  jury;  Davis  v.  Culp  (Tex. 
Civ.),  78  S.  W.  554,  charge  that  deed  from  insolvent  debtor  should 
be  upheld  if  executed  for  a  valuable  consideration  eliminated  ques- 
tion of  intent  to  defraud  creditors,  and  was  erroneous;  Boettler  v. 
Tumlinson  (Tex.  Civ.),  77  S.  W.  826,  in  personal  injury  case,  defend- 
ant could  not  complain  of  charge  excluding  issue  upon  which  finding 
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might  be  favorable  to  him;  International  etc.  B.  Co.  v.  Anchonda 
(Tex.  Civ.)y  68  S.  W.  745,  in  action  for  injuries  caused  hy  failure 
to  stop  train  at  station  long  enough  for  passenger  to  board  it,  an 
erroneous  charge  was  not  corrected  bj  giving  of  a  correct  charge 
which  did  not  refer  to  erroneous  charge;  Missouri  etc.  Ry.  Co.  v. 
Carter,  95  Tex.  485,  486,  68  S.  W.  169,  in  action  for  damages  from 
fire  set  hy  sparks  from  locomotive  charge  ignoring  requirement  of 
ordinary  care  was  properly  refused;  Seffel  v.  Western  Union  Tel.  Co. 
(Tex.  Civ.),  65 *S.  W.  899,  holding  where  improper  instruction  given, 
party  injured  need  not  request  proper  instruction. 

A  Bequest  for  a  Special  Charge  is  not  Kecessary  to  enable  a  party 
to  question  correctness  of  charge  given. 

Approved  in  Metcalf  v.  Lowenstein,  35  Tex.  Civ.  624,  81  8.  W. 
365,  in  action  to  reform  a  deed,  where  charge  ignored  issue  as  to 
whether  there  was  any  obligation  to  convey,  the  error  could  be  com- 
plained of  under  general  assignment;  Johnston  v.  Johnston  (Tex. 
Civ.),  67  S.  W,  125,  in  action  involving  delivery  of  a  deed,  a  request, 
properly  refused,  to  charge  that  under  certain  circumstances  there 
was  a  completed  delivery  was  sufficient  as  a  request  that  issue  of 
delivery  be  submitted. 

Party  Disproviiig  Neg^Ugence  muit  Negative  Every  Fact  proof  of 
which  would  justify  finding  of  negligence. 

Approved  in  Gulf  etc.  Ey.  Co.  v.  B]akeney-Stevens-Jackson  Co., 
48  Tex.  Civ.  448,  106  S.  W.  1143,  facts  warranted  finding  that  loco- 
motive which  caused  fire  by  emitting  sparks  was  negligently  oper- 
ated. 

93  Tez.  632-6S4,  67  8.  W.  939,  OUIiF  ETC.  BY.  v.  BELL. 

Fact  That  Paaseiiger,  Awakened  by  Conductor's  Announcement  of 
his  station,  stood  up  in  aisle  while  train  was  moving  and  was  injured 
in  collision,  does  not  justify  submission  of  question  as  to  contributory 
negligence. 

Reaffirmed  in  Gulf  etc.  By.  v.  Bell,  24  Tex.  Civ.  593,  58  S.  W.  621. 

Passenger  has  a  Bight  to  Assome  a  Safe  Track  in  absence  of 
definite  knowledge  to  the  contrary. 

Approved  in  Runnells  v.  Pecos  etc.  By.  Co.,  49  Tex.  Civ.  156,  107 
S.  W.  650,  applying  rule  in  action  for  injuries  caused  by  train  run- 
ning into  open  switch,  where  passenger  had  left  his  seat  and  gone 
on  rear  platform. 
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94  T«z  1-10,  57  8.  W.  S7,  OOVEBDHJ.  v.  SBTMOUB. 

Parol  Evidence  is  Inadmissible  to  Ck>ntradict  Consideration  recited 
in  contract. 

Approved  in  Boone  v.  Mierow,  33  Tex.  Civ.  295,  76  S.  W.  772,  ap- 
plying rule  where  it  was  understood  between  parties  to  a  written 
lease  that  when  premises  were  sold  proceeds  should  be  applied  to  ten- 
ant's credit  on  note. 

94  Tex.  10-25,  57  S.  W.  31,  8CHWABZ  v.  McOAIiL. 

Only  Actual  Settlers  can  Make  Application  to  purchase  additional 
school  lands. 

Approved  in  Mann  v.  Greer,  33  Tex.  Civ.  518,  77  8.  W.  35,  pur- 
chaser was  not  actual  settler  though  his  absence  did  not  amount  to 
abandonment  under  homestead  exemption  laws;  Lewis  v.  Scharbaue^, 
33  Tex.  Civ.  221,  76  8.  W.  226,  evidence  tending  to  show  whether  ap- 
plicant was  actual  settler  in  good  faith  was  improperly  excluded; 
Lamkin  v.  Matsler,  32  Tex.  Civ.  219,  73  8.  W.  971,  subsequent  ap- 
plicant may  show  that  previous  award  was  void  for  want  of  actual 
settlement  at.  time  of  application  by  prior  purchaser;  Jones  v.  Bour- 
bonnais,  25  Tex.  Civ.  96,  60  S.  W.  987,  facts  did  not  authorize  per- 
emptory charge  that  applicant  was  actual  settler. 

94  Tex.  25-39,  86  Am.  St.  Bep.  813,  57  S.  W.  635,  FIDELITY  MUT. 
LIFE  INS.  CO.  V.  HABBIS. 

Validity  of  Policy  Depends  upon  Tratb  of  Warranties  made  in  writ- 
ten application. 

Approved  in  Security  Mut.  Life  Ins.  Co.  v.  Calvert,  39  Tex.  Civ. 
384,  87  8.  W.  890,  court  erred  in  submitting  to  jury  issues  as  to  truth 
of  warranties  where  evidence  was  undisputed;  National  Life  Ins.  Co. 
V.  Reppond  (Tex.  Civ.),  81  8.  W.  1014,  where,  under  policy,  state- 
ments on  application  are  warranties,  failure  to  answer  fully  and 
correctly  as  to  name  of  physician  and  malady  avoided  policy;  Brock 
V.  United  Moderns,  36  Tex.  Civ.  16,  81  8.  W.  342,  343,  court  justi- 
fied in  instructing  jury  to  return  verdict  for  defendant,  where  un- 
disputed proof  showed  falsity  of  warranties;  Flippen  v.  State  Life 
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Ins.  Co.,  30  Tex.  Civ.  364,  70  8.  W.  788,  where  statements  are  war- 
ranties, their  untruthfulness,  whether  material  or  not,  will  forfeit 
policy.    See  note,  63  L.  R.  A.  866. 

Material  Misrepresentations  Made  on  Application  will  avoid  policy. 

Approved  in  Ash*  v.  Fidelity  Mut.  Life  Assn.,  26  Tex.  Civ.  504, 
505,  63  S.  W.  946,  false  statements  made  on  application  for  reinstate- 
ment of  lapsed  policy  invalidated  contract. 

Distinguished  in  Northwestern  Life  Assn.  ▼.  Findley,  29  Tex.  Civ. 
497,  498,  68  S.  W.  697,  where  misrepresentations  made  on  application 
were  material  under  Minnesota  statute,  issues  were  properly  left  to 
jury. 

Corporation  Transacting  Business  in  Another  State  cannot   Bring 

with  it  law  of  state  of  its  creation. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Bradley,  98  Tex.  234,  82 
S.  W.  1032,  68  L.  R.  A.  509,  contract  concluded  in  Texas  where  pay- 
ment of  first  premium  was  made,  not  governed  by  New  York  statute 
requiring  notice  to  pay  premiums  to  be  given;  Cowen  v.  Equitable 
Life  Assur.  Soc,  37  Tex.  Civ.  436,  84  S.  W.  408,  policy  issued  by  New 
York  company,  delivered  in  Texas,  is  a  Texas  contract,  not  subject 
to  New  York  statute.  See  notes,  104  Am.  St.  Rep.  484;  23  L.  R.  A. 
(n.  s.)  973;  63  L.  R.  A.  853. 

Generally  Contract  is  Complete  upon  Acceptance  of  Application  and 

issuance  of  policy. 

Approved  in  Northwestern  Life  Assn.  v.  Findley,  29  Tex.  Civ.  495, 
68  S.  W.  696,  whether  clause  in  policy  that  it  should  not  be  opera- 
tive until  first  payment  is  made  and  policy  delivered  to  insured  while 
in  good  health  was  intended  to  apply  where  first  premium  was  paid 
before  policy  issued,  doubted.  See  notes,  122  Am.  St.  Rep.  23;  lOS 
Am.  St.  Rep.  28;  102  Am.  St.  Rep.  441;  63  L.  R.  A.  840,  841,  854,  865. 

When  No  Place  of  Performance  is  Stated,  Contracts  are  Govemed 
by  law  of  place  where  made. 

Approved  in  Western  Union  Tel.  Co.  v.  Christensen  (Tex.  Civ.),  78 
S.  W.  745,  applying  rule  in  action  for  delay  ini  delivering  telegram  sent 
from  Louisiana  to  Texas;  Jones  v.  National  Cotton  Oil  Co.,  31  Tex. 
Civ.  422,  72  S.  W.  249,  action  could  not  be  maintained  in  Texas  on 
contract  for  sale  of  cotton-seed  meal  and  hulls  which  was  not  enforce- 
able in  state  where  made  and  performable.  See  notes,  110  Am.  St. 
Rep.  619,  923;  89  Am.  St.  Rep.  673;  63  L.  R.  A.  865. 

94  Tex.  40-45,  57  &  W.  570,  KOPPELMANK  ▼.  KOPPEIMANN. 
Whenever  It    is  Intended  That  Deed  shall  Operate  to  transfer  title 

it  is  effective. 

Approved  in  Home  Fire  Ins.  Co.  v.  Collins,  61  Neb.  202,  85  N.  W. 
56,  evidence  insufficient  to  justify  finding  that  recorded  deeds  were  not 
intended  to  pass  title. 

94  Tex.  45-^3,  57  S.  W.  943,  NEHBIKO  v.  McMUSBIAK. 

Evidence  Ordinarily  Inadmissible  may  be  Admitted  to  prove  iden- 
tity. 

Approved  in  Matthews  v.  E.  Eppstein  &  Co.,  35  Tex.  Civ.  516,  80 
S.  W.  883,  evidence  of  acts  and  declarations  at  time  of  purchase  prop- 
erly admitted  to  show  whether  D.  Jr.  or  D.  Sr.  was  grantee  in  deed 
to  D. 
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94  Tex.  53-61,  57  8.  W.  802,  LOKO  ▼.  OHIOAOO  ETC.  RT.  CO. 

Supreme  Court  will  not  Bender  Judgment  on  Questions  not  passed 
on  by  appellate  court. 

Approved  in  Ham  v.  American  Mnt.  etc.  Assn.,  95  Tex.  81,  65  S.  W. 
177,  reaffirming  rule. 

Employees  are  not  Fellow-sexrants  Unless  Doing  Same  Character 
of  work  on  same  piece  of  work. 

Approved  in  International  etc.  B.  E.  Co.  v.  Still,  100  Tex.  505,  101 
S.  W,  445,  affirming  40  Tex.  Civ.  26,  88  S.  W.  259,  where  bridge  gang, 
divided  into  two  squads,  were  moving  bales  of  cotton  from  one  side 
of  platform  to  another,  injured  member  of  one  squad  not  fellow- 
servant  of  members  of  other  squad;  Qalveston  etc.  By.  Co.  v.  Cochran, 
49  Tex.  Civ.  597,  109  S.  W.  264,  one  employed  in  a  railroad  yard  to 
inspect  switch-engine  is  not  fellow-employee  of  one  engaged  in  put- 
ting steam  into  another  switch-engine;  Missouri  etc.  By.  Co.  v. 
Hutehens,  35  Tex.  Civ.  344,  80  S.  W.  416,  one  engaged  in  wheeling 
goods  from  freight-cars  who  was  injured  by  fall  of  grain  door  was  not 
fellow-servant  of  "sealer"  who  had  charge  of  door;  Galveston  etc.  By. 
Co.  V.  Butchek,  34  Tex.  Civ.  199,  78  S.  W.  743,  evidence  insufficient  to 
tfhow  one  engaged  as  helper  in  machine-shop  was  not  fellow-servant 
with  the  other  employees;  Galveston  etc.  By.  Co.  v.  Cloyd  (Tex.  Civ.), 
78  S.  W.  44,  two  persons  endployed  to  clean  engine  are  fellow-servants, 
and  one  injured  by  act  of  other  in  entering  cab  and  reversing  lever 
cannot  recover;  Texas  etc.  By.  Co.  v.  Carlin,  111  Fed.  780,  60  L.  B.  A. 
462,  foreman  in  charge  of  bridge  gang  on  a  railroad  is  not  a  fellow- 
servant  with  member  of  such  gang. 

Ck)rporatlon  liable  for  Damages  to  Servant  While  Operating  its 
ears,  regardless  of  fellow-servant  rule. 

Approved  in  Texas  etc.  By.  Co.  v.  Webb,  31  Tex.  Civ.  500,  72  S.  W. 
1045,  one  handling  a  push-car  used  in  transporting  rock  down  inclined 
track  to  a  rock-crusher  was  engaged  in  operating  the  car;  Perez  v. 
San  Antonio  etc.  By.  Co.,  28  Tex.  Civ.  259,  67  S.  W.  140,  applying 
rule  to  sectionmen  while  actually  engaged  in  operating  hand-car. 

Miscellaneous. — Cited  in  Chicago  etc.  By.  Co.  v.  Long,  26  Tex.  Civ. 
602,  65  S.  W.  882,  and  Chicago  etc.  By.  Co.  v.  Long,  32  Tex.  Civ.  41, 
43,  74  S.  W.  60,  61,  subsequent  appeals. 

94  Tez.  62-71,  54  &  W.  1016,  65  S.  W.  559,  57  &  W.  940,  WEBEB  ▼. 
BOGAN. 

In  the  Construction  of  Statutes,  tlie  Word  "May**  Means  "Must" 
when  third  persons  are  interested. 

Approved  in  Smalley  v.  Paine,  102  Tex.  305,  116  S.  W.  39,  apply- 
ing rule  to  statute  providing  for  filing  of  transcript  on  appeal  within 
ninety  days,  provided  that  for  good  cause  shown  the  court  may  permit 
it  to  be  filed  thereafter. 

Miscellaneous. — Cited  in  Weber  v.  Bogan,  188  U.  S.  10,  23  Sup.  Ct. 
Bep.  263,  47  L.  363. 

94  Tez.  71-76»  67  S.  W.  942,  SUMMEBHILL  ▼.  DABBOW. 

Statement  in  Instrument  Executed  by  One  Since  Deceased  is  admis- 
sible on  subject  of  pedigree. 

Approved  in  Gorham  v.  Settegast,  44  Tex.  Civ.  270,  98  S.  W.  672, 
reaffirming  rule;  Wren  v.  Howland,  33  Tex.  Civ.  93,  75  S.  W.  898, 
where  statement  contained  further  matter  which  was  inadmissible, 
entire  statement  properly  admitted  over  objection  to  it  as  a  whole. 
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Distinguished  in  Teagarden  v.  Patten,  48  Tex.  Civ.  576,  107  S.  W. 
911,  in  trespass  to  try  title,  recitals  in  deed  more  than  thirty  years 
old    furnished  no  proof  of  pedigree. 

Marriage  Once  Established  is  Presuned  to  Continae  until  contrary 
is  proven. 

See  note,  16  L.  B.  A.  (n.  s.)  101. 

Miscellaneous. — Cited  in  Henry  v.  McNew,  29  Tex.  Civ.  290,  295,  69 
S.  W.  215,  217,  and  Henry  v.  Thomas  (Tex.  Civ.),  74  S.  W.  600,  both 
actions  involving  same  tract  of  land. 

94  Tex.  76-78.  58  S.  W.  724,  HANWAT  v.  GALVESTON  ETC.  ET.  00. 

Irreconcilable  Conflict  Between  Two  Decisions  of  courts  of  civil  ap- 
peals gives  supreme  court  jurisdiction. 

Approved  in  Bed  River  etc.  By.  Co.  v.  McKerby,  99  Tex.  17,  86  8, 
W.  922,  supreme  court  had  no  jurisdiction  to  grant  or  refuse  writ  of 
error. 

Miscellaneous. — See  note,  17  L.  B.  A.  (n.  s.)   1168. 

94  Tex.  83-86,  58  8.  W.  833,  AIJ.EN  v.  BOOGESS. 
Constructive  Possession  Does  not  Extend  to  Whole  Tract  of  Land 

of  different  owners  only  partly  occupied. 

Approved  in  Brooks  v.  Hibbard  etc.  Co.,  44  Tex.  Civ.  613,  99  S.  W. 
719,  possession  under  unrecorded  deed  of  one  of  several  tracts  of  land 
covered  by  deed  is  not  suf&cient  as  against  execution  creditor,  except 
as  to  tract  in  actual  possession;  Zepeda  v.  Hoffman,  31  Tex.  Civ.  314, 
72  S.  W.  444,  where  boundaries  in  deed  conflicted  with  older  survey, 
actual  possession  must  be  shown  of  part  in  conflict. 

Actoal  Possession  Eaises  Presumption  of  Title  against  persons 
showing  no  title. 

Approved  in  Boston  v.  McMenamy,  29  Tex.  Civ.  275,  68  S.  W.  203, 
applying  rule  in  trespass  to  try  title  where  plaintiff  showed  posses- 
sion under  claim  of  title  prior  to  defendant.  See  note,  125  Am.  St. 
Bep.  307. 

94  Tex.  86-87,  58  8.  W.  720,  McWHOBTEB  v.  NOBTHCUT. 

When  Writ  Would  be  of  No  Avail,  it  will  not  be  granted. 

Approved  in  Biggins  v.  Eichards,  97  Tex.  526,  80  S.  W.  524,  apply- 
ing rule  where,  after  application  for  writ  was  granted  and  before 
cause  was  reached,  term  of  office,  the  right  to  which  was  disputed,  ex- 
pired; Jeter  v.  Gouhenour  (Tex.  Civ.),  84  S.  W.  1092,  dismissing  suit 
for  office  of  county  judge  after  tenure  of  office  ceased  to  exist,  claim- 
ant having  acquiesced  in  judgment  against  him  on  claim  for  fees; 
Capps  V.  Bussell,  25  Tex.  Civ.  258,  60  S.  W.  994,  refusing  mandamus 
to  compel  trial  judge  to  flle  statement  of  facts,  applied  for  after  ex- 
piration of  time  for  filing  record. 

94  Tex.  87-93,  58  &  W.  721,  996,  PBOXXTY  ▼.  MUSQUIZ. 

Holder  of  Negotiable  Note  may  Sue  Thereon  without  transfer  by  in- 
dorsement or  written  assignment. 

Approved  in  O'Connell  v.  Bugely,  48  Tex.  Civ.  458,  107  a  W.  152, 
reaffirming  rule.     See  note,  17  L.  B.  A.  (n.  s.)  1111. 

One  Who  Innocently  Acquires  Negotiable  P^^er  is  not  chargeable 
with  notice  of  equities. 

Approved  in  Watzlavzick  v.  Oppenheimer,  38  Tex.  Civ.  309,  85  8. 
W.  856,  pledgees  of  notes  were  bona  fide  purchasers  for  value  without 
notice  that  consideration  had  failed. 
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Miscellaneous. — Miscited  in  Texas  etc.  Rj.  Co.  y.  Coggin,  33  Tex. 
Civ.  669,  77  S.  W.  1054. 

94  Tex.  93-99,  58  &  W.  829,  CABLTON  ▼.  OOEBLEB. 

Legal  Representative  of  Deceased  Husband  Controls  Entire  com- 
munity estate  for  the  purpose  of  discharging  community  debts. 

Approved  in  Matula  v.  Freytag,  101  Tex.  361,  107  S.  W.  537,  widow 
may  sell  community  property  to  raise  funds  to  pay  community  debts 
only  when  there  is  no  administration  on  husband's  estate. 

Power  of  Execntor  to  Manage  Estate  may  be  Extended  by  will,  so 
as  to  include  community  property. 

Approved  in  Couts  v.  Holland,  48  Tex.  Civ.  482,  107  S.  W.  915,  up- 
holding construction  of  will  by  the  trustees  thereunder,  as  disposing 
of  the  whole  of  the  community  interest  of  testator  and  his  wife. 

94  Tex.  100-107,  68  S.  W.  831,  GALVESTON  ETC.  BY.  CO.  ▼. 
ADAMS. 

Disobedience  by  Servant  of  a  Bnle  of  tlie  Master  is  not  negligence 
per  se. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Shipp,  48  Tex.  Civ.  566,  109  S. 
W.  286,  upholding  court's  refusal  to  charge  that  if  brakeman  failed  to 
observe  rule  of  company  against  going  between  cars  to  make  couplings, 
the  jury  should  find  for  the  company;  Galveston  etc.  Ry.  Co.  v.  Still,  45 
Tex.  Civ.  174,  100  S.  W.  179,  applying  rule  in  action  for  injuries  to 
conductor  who  was  not  at  brake  of  a  car  at  the  time  his  train  was 
attempting  to  make  a  flying  switch;  Texas  etc.  Ry.  Co.  v.  Conway,  44 
Tex.  Civ.  73,  98  S.  W.  1072,  applying  rule  in  action  for  injuries  to 
brakeman  while  coupling  cars,  who  undertook  to  go  between  the  cars 
and  adjust  drawhead  with  his  foot;  Missouri  etc.  Ry.  Co.  v.  Bodie, 
32  Tex.  Civ.  172,  74  S.  W.  103,  upholding  action  of  court  in  qualify- 
ing charge  so  as  to  submit  question  of  negligence  for  failure  of  flag- 
man to  give  danger  signals  to  jury;  Gulf  etc.  Ry.  Co.  v.  Cornell,  29 
Tex.  Civ.  598,  69  S.  W.  981,  reaffirming  rule  in  action  for  death  of 
locomotive  fireman  where  it  was  shown  decedent  consented  to  viola- 
tion of  rules;  Missouri  etc.  Ry.  Co.  v.  Mayfleld,  29  Tex.  Civ.  481,  68 
S.  W.  809,  upholding  action  of  court  in  refusing  requested  charge  on 
violation  of  rules;  Missouri  etc.  Ry.  Co.  v.  Pawkett,  28  Tex.  Civ.  58vS, 
68  S.  W.  326,  applying  rule  in  action  for  injuries  resulting  from  colli- 
sion where  conductor  violated  rule  in  not  seeing  that  his  brakeman 
went  forward  with  signals;  San  Antonio  etc.  Ry.  Co.  v.  Connell,  27 
Tex.  Civ.  535,  66  S.  W.  247,  whether  failure  to  send  flagman  from 
standing  train  to  warn  approaching  train  was  negligence  properly 
left  to  jury;  Texas  etc.  R.  Co.  v.  Mortensen,  27  Tex.  Civ.  110,  66  S. 
W.  102,  violation  of  rules  by  engineer  of  train  in  entering  station 
would  not  debar  from  recovery  if  a  reasonably  prudent  man  would 
have  done  as  he  did. 

Distinguished  in  Yellow  Pine  Oil  Co.  v.  Noble,  100  Tex.  360,  99  S. 
W.  1025,  instruction  that  if  servant  went  on  top  of  oil  tanks  alone  in 
disregard  of  warnings,  he  was  guilty  of  negligence  which  would  pre- 
clude recovery,  upheld. 

Servant  may  Assume  Master  Exeirclses  Dae  Care  in  furnishing  safe 
appliances. 
See  note,  116  Am.  St.  Rep.  112. 
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94  Tex.  111-113,  58  a  W.  824,  TENNAITT  ▼.  FAWOETT. 

The  Law  will  not  Eelleve  from  Disadvantageous  stipulations  in  a 
contract  made  in  good  faith. 

Approved  in  Watkins  v.  Napier,  44  Tex.  Civ.  435,  98  S.  W.  906,  ap- 
plying rule  where  contract  authorized  master  to  terminate  employ- 
ment whenever  dissatisfied  with  services  of  employee;  Hypse  v.  Avery 
Mfg.  Co.,  32  Tex.  Civ.  410,  74  S.  W.  813,  upholding  stipulation  in  con- 
tract giving  right  to  cancel  order  for  engine  any  time  before  ship- 
ment; Buford  V.  Landrum,  29  Tex.  Civ.  64,  67  S.  W.  1067,  under  an 
agreement  that  deposit  by  vendee  should  be  forfeited  if  vendor  within 
ten  days  furnished  an  opinion  of  an  attorney  to  be  agreed  on  that 
title  was  good,  vendee's  refusal  to  agree  on  attorney  did  not  work 
forfeiture;  Tennant  v.  Fawcett,  27  Tex.  Civ.  429,  66  S.  W.  80,  under 
contract  entitling  client  to  fix  compensation  of  attorney,  latter  could 
not  recover  reasonable  value  without  pleading  and  proving  fraud. 
See  note,  83  Am.  St.  Sep.  165. 

94  Tex.  114-120,  58  S.  W.  825,  KAHN  ▼.  KAHN. 

Statement  in  Deed  from  Hnsband  to  Wife  as  to  Katnre  of  considera- 
tion is  a  contractual  recital. 

Approved  in  Paris  Grocer  Co.  v.  Burks,  101  Tex.  114,  105  S.  W.  177, 
mother  who  conveyed  to  son  on  his  oral  promise  to  reconvey  if  he 
failed  to  build  and  live  on  the  land  had  no  vendor's  lien  to  secure 
performance  of  promise;  Teague  v.  Teague,  31  Tex.  Civ.  157,  71  S.  W. 
555,  recital  in  deed  that  part  of  consideration  was  annual  rent  of  a 
certain  proportion  of  the  produce  was  contractual.  See  note,  68  L. 
E.  A.  930. 

Distinguished  in  Kahle  v.  Stone,  95  Tex.  Ill,  65  S.  W.  625,  recital 
in  a  deed  conveying  land  to  a  trustee  that  payments  were  made  from 
separate  funds  of  beneficiaries  is  not  conclusive. 

Parol  Evidence  is  Inadmissible  to  Show  Absence,  in  Deed  from  hus- 
band to  wife,  of  intent  plainly  expressed  in  deed,  in  order  to  raise 
implied  trust. 

See  note,  69  L.  E.  A.  374. 

94  Tex.  120-126»  58  B.  W.  951,  OONZAIiES  ▼.  AD0X7E. 

An  Erroneous  Charge  cannot  be  Cured  by  a  Subsequent  correct,  but 
conflicting  charge. 

Approved  in  Dallas  Consol.  etc.  Ey.  Co.  v.  McAllister,  41  Tex.  Civ. 
138,  90  S.  Wl  937,  erroneous  charge  that  in  order  to  find  for  defend- 
ant on  ground  of  contributory  negligence,  such  negligence  must  have 
been  proximate  cause  of  injury,  not  cured  by  subsequent  charge  that 
if  plaintiff  did  not  exercise  due  care  he  could  not  recover;  Interna- 
tional etc.  E.  Co.  V.  Anchonda  (Tex.  Civ.),  68  S.  W.  745,  applying 
rule  to  charges  given  in  action  for  damages  for  mental  anguish  suf- 
fered by  mother  in  being  separated  from  children,  where  train  did  not 
stop  long  enough  for  her  to  board  it  after  children  were  on. 

Intent  of  Orantor  to  Pass  Title  Need  not  be  Proved  where  delivery 
and  acceptance  is  shown. 

Approved  in  Walker  v.  Nix,  25  Tex.  Civ.  597,  64  S.  W.  74,  whether 
placing  of  deed  in  a  trunk  to  which  grantee. had  access,  and  telling 
her  she  could  get  it  and  have  it  recorded,  was  a  delivery,  depends 
upon  intent,  and  was  question  for  jury. 

Distinguished  in  Lord  v.  New  York  Life  Ins.  Co.,  ,27  Tex.  Civ.  143, 
65  S.  W.  701,  evidence  sufficient  to  support  finding  that  brother  who- 
stood  in  loco  parentis  to  sister  had  given  life  insurance  policy  to  her. 
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04  Tez.  126-131,  86  Am.  St.  Sep.  825,  58  S.  W.  949,  CITY  OF  SHER- 
MAN ▼.  8H0RBE. 

Municipal  Corporatloiui  are  not  Subject  to  Oamishment  for  debt  due 
to  general  creditors. 

Approved  in  Pendleton  ▼.  Ferguson,  99  Tex.  302,  89  S.  W.  761, 
holder  of  claim  against  city  which  has  accrued  as  part  of  current  ex- 
penses of  a  particular  year  after  current  expense  fund  of  that  year 
was  exhausted  becomes  general  creditor.  See  notes,  96  Am.  St.  Bep. 
450;  89  Am.  St.  Bep.  443. 

94  Tex.  131-141,  58  S.  W.  045,  ST.  LOUIS  ETC.  BT.  CO.  v.  SHIFLET. 

Minor  of  Sufficient  Discretion  to  Bealize  Danger  of  Act  may  be 
charged  with  contributory  negligence. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Shiflet,  37  Tex.  Civ.  544,  84  S. 
W.  247,  reaffirming  rule  on  third  appeal  from  district  court  to  civil 
court  of  appeals;  Cockrell  v.  Texas  etc.  B.  Co.,  36  Tex.  Civ.  562,  82 
S.  W.  531,  applying  rule  to  action  for  injuries  to  boy  over  sixteen 
who  fell  from  top  of  box-car  on  which  he  was  riding;  St.  Louis  etc. 
By.  Co.  V.  Bolton,  36  Tex,  Civ.  92,  81  S.  W.  126,  finding  of  jury  that 
child  eleven  years  was  not  guilty  of  contributory  negligence  in  going 
on  trestle  not  challenged;  Freeman  v.  Carter  (Tex.  Civ.),  81  S;  W. 
82,  in  action  for  death  of  boy,  ten  or  eleven  years  old,  killed  by  walls 
of  a  building  partially  destroyed  by  fire  falling  on  him,  issue  of  con- 
tributory negligence  properly  submitted;  El  Paso  Elec.  By.  Co.  v. 
Kendall  (Tex.  Civ.),  78  S.  W.  1081,  where  boy  twelve  years  old,  while 
driving  closed  milk  wagon,  was  struck  by  electric  car,  evidence  did 
not  show  contributory  negligence  as  a  matter  of  law;  Over  v.  Mis- 
souri etc.  By.  Co.  (Tex.  Civ.),  73  S.  W.  536,  under  facts  of  case,  boy 
struck  by  car  while  bending  over  on  track  tying  his  shoe  must  be 
treated  as  if  he  were  an  adult;  Ollis  v.  Houston  etc.  By.  Co.,  31  Tex. 
Civ.  602,  73  8.  W.  31, -child  six  years  of  age  too  young  to  be  guilty 
of  negligence,  contributing  to  injury  received  while  playing  in  rail- 
road yard  habitually  used  as  playground. 

Opinion  Evidence  on  Question  of  Want  of  Discretion  in  minor  inad- 
missible. 

Approved  in  Citizens'  By.  Co.  v.  Bobertson,  41  Tex.  Civ.  325,  91  S. 
W.  610,  opinion  testimony  that  child  ten  years  old  was  not  of  suffi- 
cient intelligence  to  appreciate  danger  of  going  on  street-car  track 
without  looking  and  listening  for  car  incompetent. 

Persona  Lying  or  Sitting  on  Ballroad  Track  are  Guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 

Approved  in  Smith  v.  International  etc.  B.  Co.,  34  Tex.  Civ.  210, 
78  S.  W.  557,  and  Gulf  etc.  By.  Co.  v.  Matthews,  32  Tex.  Civ.  145,  73 
S.  W.  418,  both  reaffirming  rule.    See  note,  69  L.  B.  A.  524. 

Miscellaneous. — Cited  in  St.  Louis  etc.  By.  Co.  v.  Shiflet,  98  Tex. 
102,  103,  329,  331,  81  S.  W.  524,  83  S.  W.  677,  678. 

94  Tex.  141-145,  58  S.  W.  943,  CHITTIM  ▼.  MABTINEZ. 

Charge  on  Burden  of  Proof  is  not  Error  when  so  found  as  not  to  be 
misleading. 

Approved  in  Gulf  etc.  By.  Co.  v.  Howard,  96  Tex.  585,  75  S.  W.  807, 
in  action  for  death  of  railway  employee,  instruction  that  burden  of 
proving  contributory  negligence  was  on  defendant  was  not  mislead- 
ing; Edwards  v.  Anderson,  31  Tex.  Civ.  132,  71  S.  W.  556,  in  action 
by  creditor  to  recover  land  claimed  to  have  been  fraudulently  sold  by 
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debtor,  instruction  that  burden  was  on  plaintiff  to  prove  sale  was 
fraudulent  upheld. 

94  Tex.  148-165,  86  Am.  St.  Bep.  829,  58  8.  W.  943,  03BIEN  y. 
WOELTZ. 

Change  in  Character  or  Use  of  Property  may  Indicate  intent  to 
abandon  homestead. 

See  note,  102  Am.  St.  Bep.  399. 

Mortgage  Void  Becanse  Oiven  cm  a  Homestead  not  validated  hj 
subsequent  abandonment  of  homestead. 

See  note,  87  Am.  St.  Bep.  710. 

Intention  Without  Occupancy  cannot  Create  a  homestead. 

Approved  in  Davis  v.  Kelly,  62  Neb.  645,  646,  87  N.  W.  348,  while 
claimant  and  his  family  are  actually  using  property  as  a  home,  an  in- 
tention to  occupy  another  tract  at  some  future  period  does  not  create 
homestead  claim  as  to  other  tract.    See  note,  110  Am.  St.  Bep.  303. 

94  Tex.  155-163,  86  Am.  St.  Bep.  835,  58  &  W.  999,  52  L.  B.  A.  293, 
aULF  ETC.  BY.  CO.  ▼.  OAKES. 

Planting  of  Bermuda  Orass  on  Its  Bight  of  Way  by  Bailroad  does 
not  per  se  make  it  liable  to  adjoining  owner  for  injury  to  lands  caused 
by  spreading  of  euch  grass. 

See  note,  123  Am.  St.  Bep.  574. 

Owner  is  Liable  for  Negligence  in  the  Use  of  his  property  to  the 
injury  of  another. 

Approved  in  Galveston  etc.  By.  Co.  v.  Currie,  100  Tex.  147,  96  8. 
W.  1077,  where  employee  of  railroad  while  using  compressed  air  turned 
it  on  another,  causing  his  death,  railroad  not  liable;  Teel  v.  Bio  Bravo 
Oil  Co.,  47  Tex.  Civ.  159,  160,  104  S.  W.  422,  423,  applying  rule  in  suit 
for  damages  for  pollution  of  a  stream  and  consequent  destruction  of 
rights  of  riparian  owner  to  its  use  for  domestic  purposes;  San  Antonio 
etc.  Ry.  Co.  v.  Burns,  39  Tex.  Civ.  35,  89  S.  W.  22,  discussing  the 
duty  of  railroad  company  with  respect  to  Johnson  grass  growing  on 
its  right  of  way,  before  and  after  act  of  April  18,  1901;  St.  Louis 
etc.  Ry.  Co.  v.  Terhune  (Tex.  Civ.),  81  S.  W.  75,  damages  cannot  be 
recovered  against  railroad  for  causing  Johnson  grass  to  wash  and 
grow  upon  contiguous  land,  prior  to  act  of  April  18,  1901,  without 
showing  negligence;  Brown  v.  Missouri  etc.  Ry.  Co.  (Tex.  Civ.),  69 
S.  W.  178,  railroad  company  not  liable  to  one  whose  cattle  strayed 
through  a  defective  fence  upon  its  right  of  way  and  ate  poisonous 
grass  which  killed  them;  Barnes  v.  Zettlemoyer,  25  Tex.  Civ.  471,  62 
S.  W.  112,  applying  rule  in  action  by  property  owner  against  adjoin- 
ing owner  for  damages  caused  by  explosion  of  dynamite  on  latter's 
premises. 

Bight  of  Bailroad  Company  to  Use  Bight  of  Way  is  subject  only  to 
restrictions  laid  upon  persons  generally. 

Approved  in  Oklahoma  City  etc.  Co.  v.  Dunham,  39  Tex.  Civ.  578, 
88  S.  W.  851,  mere  imposition  of  more  tracks  and  increased  use  of 
right  of  way  beyond  that  originally  contemplated  did  not  constitute 
a  nuisance.     See  note,  123  Am.  St.  Bep.  567. 

94  Tex.  168-175,  86  Am.  St.  Bep.  845,  59  8.  W.  253,  52  Ii.  B.  A.  162, 
JOHNSOK  ▼.  EliMEK. 
Parol  Evidence  is  Admissible  to  Show  Beal  Consideration  when 
same  differs  from  that  expressed  in  contract. 
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Approved  in  Suderman-Dolson  Co.  v.  Rodgers,  47  Tex.  Civ.  73,  104 
S.  W.  195,  reaffirming  rule;  Bullitt  v.  Coryell,  38  Jex.  Civ.  44,  85  8. 
W.  483,  amount  paid  for  taxes  should  be  offset  against  sum  due  on 
vendor's  lien  note  executed  on  sale  of  land  notwithstanding  covenant 
against  encumbrances;  Glenn  v.  Seeley,  25  Tex.  Civ.  526,  61  S.  W.  961, 
parol  evidence  admissible  to  show  mortgage  was  given  to  secure 
future  advances,  where  note  which  mortgage  recited  it  was  given  to 
secure  was  not  executed  at  date  of  mortgage. 

94  Tex.  177-184,  69  S.  W.  255,  KBED  ▼.  BOGAN. 

Act  Affecting  Snbjecta  in  Which  the  People  at  Large  are  interested 
is  a  general,  and  not  local,  law. 

Approved  in  Clarke  v.  Beeves  County,  25  Tex.  Civ.  466,  61  S.  W. 
983,  act  disorganizing  a  county  and  attaching  it  to  another  county  is 
not  a  local  or  special  law;  Smith  v.  State,  54  Tex.  Cr.  310,  113  S.  W. 
294,  upholding  constitutionality  of  jury  law  passed  by  13th  Legis- 
lature (Laws  1907,  p.  269,  c.  139);  dissenting  opinion  in  Brown  v. 
State,  54  Tex.  Cr.  138,  112  S.  W.  87,  majority  upholding  act  of  30th 
Legislature  providing  for  selection  of  jurors  in  counties  having  cities 
aggregating  twenty  thousand  inhabitants,  or  more. 

Purpose  of  Statutes  is  to  Promote  Sales  of  School  land  as  fast  as 
practicable. 

Approved  in  Ketner  v.  Began,  95  Tex.  561,  68  S.  W.  775,  act  of  com- 
missioner in  canceling  a  lease  of  school  lands  and  substituting  another 
for  a  longer  term  <wa8  unauthorized  and  such  lease  invalid. 

Miscellaneous.— <;ited  in  Jones  v.  Wright  (Tex.  Civ.),  81  S.  W.  571. 

94  Tex.  194-192,  69  S.  W.  258,  RAMIREZ  ▼.  SMITH. 

Purchaser  is  Charged  With  Notice  of  Title  or  equity  of  person  in 
possession. 

Approved  in  Causey  ▼.  Handley,  44  Tex.  Civ.  343,  98  S.  W.  432, 
where  conveyance  by  husband  and  wife  was  intended  as  a  mortgage, 
bona  fide  purchaser  from  grantee  acquired  good  title  though  husband 
was  in  possession;  Jinks  v.  Moppin  (Tex.  Civ.),  80  S.  W.  392,  where 
purchaser  of  lot  made  no  inquiry  of  occupant,  but  relied  on  statement 
of  vendee  without  examining  records,  he  was  affected  with  equity  of 
occupant,  notwithstanding  warranty  deed  on  records  from  her  to  ven- 
dor; Texas  Land  etc.  Co.  v.  Cooper  (Tex.  Civ.),  67  S.  W.  175,  176, 
where  deed  to  homestead  was  not  recorded,  and  husband  to  raise 
money  acquired  a  second  deed  retaining  a  vendor's  lien,  the  fact  that 
possession  was  consistent  with  recorded  title  under  second  deed  did 
not  prevent  wife  from  asserting  homestead  right.  See  notes,  104  Am. 
St.  Bep.  338,  352;  13  L.  B.  A.  (n.  s.)  53,  61,  77. 

Possession  When  Consistent  With  Record  Title  is  not  notice  of  full 
title  of  one  in  possession. 

Approved  in  Sanger  Bros.  v.  Collum  (Tex.  Civ.),  78  S.  W.  402, 
where  five  heirs  inherited  realty,  and  two  conveyed  to  the  third  and 
fourth  to  fifth,  and  third  and  fifth  were  in  possession,  purchaser  at 
execution  sale  of  interest  of  first  acquired  a  good  title. 

Actual  Possession  by  One  of  Several  Cotenants  Having  Equitable 
Interests  in  land  of  which  one  only  held  legal  title  was,  as  against 
latter's  mortgagee,  notice  of  equitable  title  of  possessor  and  his  co- 
tenants. 

See  note,  13  L.  B.  A.  (n.  s.)  77,  125. 
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Actaal  Possession  of  Part  of  Tract  Is  Notice  of  possessor's  claim  to 
whole  tract. 

See  note,  13  L.  B.  A.  (n.  s.)  84. 

94  Tez.  192-196,  69  S.  W.  640,  BBXJOE  ▼.  KOCH. 

Mort^rage  to  Secure  Bona  Fide  Debt  is  not  Fraudulent  though  given 
to  defeat  other  creditors. 

Approved  in  Parlin  &  OrendorflP  Co.  v.  Miller,  25  Tex.  Civ.  195,  60 
S.  W.  883,  reaffirming  rule. 

Erroneous  Instruction  cannot  be  Cured  by  Correct  Statement  of  the 
law  in  another  part  of  charge. 

Approved  in  Johnson  ▼.  Gulf  etc.  By.  Co.,  36  Tex.  Civ.  448,  81  8. 
W.  1198,  reversing  judgment  for  error  in  special  instruction  where 
main  charge  was  correct. 

94  Tex.  196-200,  69    8.  W.  533,  FOBT    WOBTH    ETC.  BT.  00.  v. 


Actual  Knowledge  of  Another's  Perilous  Position  is  necessary  to 
create  liability  for  negligence  in  avoiding  injury. 

Approved  in  Shetter  v.  Ft.  Worth  etc.  By.  Co.,  30  Tex.  Civ.  536, 
71  S.  W.  31,  reaffirming  rule;  San  Antonio  Traction  Co.  v.  Kelleher. 
48  Tex.  Civ.  428,  429,  107  S.  W.  67,  no  liability  is  imposed  because  of 
mero  failure  to  exercise  care  in  discovering  peril;  International  etc. 
R.  B.  Co.  V.  Munn,  46  Tex.  Civ.  279,  280,  102  S.  W.  444,  if  engineer 
realized  person  walking  on  track  was  ignorant  of  approach  of  train, 
company  was  liable  for  engineer's  failure  to  use  every  means  to  avoid 
injuring  him;  Cardwell  v.  Gulf  etc.  By.  Co.,  40  Tex.  Civ.  70,  88  S. 
W.  424,  doctrine  of  discovered  peril  not  applicable  where  engineer, 
who  knew  conductor  was  riding  on  pilot,  failed  to  see  him  fall;  Gulf 
etc.  By.  Co.  v.  Miller,  30  Tex.  Civ.  128,  70  S.  W.  28,  applying  rule 
where  person  who  had  walked  along  track  about  fifty  feet,  might 
have  been  seen  by  enginemen;  Cunningham  v.  Ft.  Worth  etc.  By.  Co., 
28  Tex.  Civ.  17,  66  S.  W.  468,  no  negligence  on  part  of  company  was 
shown  where  intoxicated  man  was  discovered  just  in  the  act  of  get- 
ting off  freight  train  while  running  at  rate  of  twelve  or  fifteen  miles 
an  hour;  Levelsmeier  v.  St.  Louis  etc.  By.  Co.,  114  Mo.  Ap.  412,  90 
S.  W.  106,  motorman  required  to  be  on  alert  at  point  in  road  where 
pedestrians  have  been  in  the  habit  of  using  railroad's  right  of  way. 

One  is  not  Bound  to  Anticipate  Negligent  Conduct  on  the  part  of 
another. 

Approved  in  Houston  etc.  By.  Co.  v.  O'Donnell,  99  Tex.  641,  92 
S.  W.  410,  where  enginemen  were  ignorant  of  deafness  of  one  walk- 
ing near  track,  they  had  a  right  to  assume  he  would  avoid  danger. 

94  Tez.  200-206,  69  S.  W.  879,  61  L.  B.  A.  898,  SOVEBEIGN  CAHP 
WOODMEN  OF  THE  WOBIJ)  ▼.  FBALEY. 

Changes  in  By-laws  of  Beneficial  Associations  not  binding  unless 
legally  enacted. 

See  note,  83  Am.  St.  Bep.  709. 

Member  is  Bound  by  Subsequent  By-law  Bendering  Policy  forfeit- 
able if  he  commits  suicide. 

See  note,  83  Am.  St.  Bep.  717,  718. 
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94  Tex.  209-216,  59  S.  W.  531,  GILL  ▼.  EVEBMAK. 

In  Absence  of  Statate,  Court  Does  not  Take  Judicial  Notice  of  laws 
of  sister  state  by  which  guardian  there  appointed  becomes  guardian 
of  both  person  and  estate. 

See  note,  67  L.  B.  A.  34,  54. 

94  Tex.  216-221,    59    &    W.    630,     BLACE:WEIiL     v.    COLEMAN 
COUNTY. 

Intention  of  Surveyor  Is  to  be  Gathered  from  All  His  Acts  in  mak- 
ing the  survey. 

Approved  in  Masterson  v.  Bibble,  34  Tex.  Civ.  271,  78  8.  W.  359, 
applying  rule  in  boundary  suit  where  lines  of  survey  were  uncertain. 

94  Tex.  232-236,  69  S.  W.  541,  STATE  ▼.  FABMEB. 

Statute  is  Substantially  Complied  Wltb  if  Description  is  sufficient 
to  identify  land. 

Approved  in  Haynes  v.  State,  44  Tex.  Civ.  495,  99  S.  W.  406,  and 
Grace  v.  City  of  Bonham,  26  Tex.  Civ.  164,  63  S.  W.  159,  both  hold- 
ing that  description  of  property  in  petition  for  foreclosure  of  tax 
lien  was  sufficient  to  identify  it. 

Substantial  Compliance  With  Statute  Governing  the  Assessment  of 
property  is  sufficient  to  fix  lien  for  taxes. 

Approved  in  Haynes  v.  State,  44  Tex.  Civ.  498,  99  S.  W.  409,  fail- 
ure of  assessor  to  list  certain  property  and  present  list  to  commis- 
sioner's court  for  approval  did  not  render  assessment  void. 

94  Tex.  236-241,  59  S.  W.  543,  ANDEB80N  ▼.  NEIGHBOBS. 

Defaulting  Purcbasers  of  Public  Lands  may  be  Beinstated  unless 
rights  of  third  persons  have  intervened. 

Approved  in  Mound  Oil  Co.  v.  Terrell,  99  Tex.  629,  92  S.  W.  433, 
where,  after  forfeiture,  a  third  person  made  application  making 
proper  payment,  but  part  of  which  was  returned  by  mistake,  mistake 
did  not  prevent  applicant's  rights  from  vesting. 

Distinguished  in  Cobb  v.  Webb,  26  Tex.  Civ.  470,  64  S.  W.  793, 
commissioner  of  general  land  office  has  no  authority  to  extend  be- 
yond ninety  days  the  time  in  which  applicant  to  repurchase  may 
make  payment  of  one-fortieth  and  back  interest. 

Miscellaneous. — Cited  in  Anderson  v.  Neighbors,  25  Tex.  Civ.  504, 
€1  S.  W.  146. 

94  Tex.  242-254,  69  a  W.  874,  MILLS  V.  MISSOXJBI  ETC.  BY.  CO. 

Ordinances  not  Expressly  Authorized  by  tbe  Legislature  must  be 
reasonable  and  not  against  common  right. 

Approved  in  Houston  etc.  B.  B.  Co.  v.  City  of  Dallas,  98  Tex.  416, 
S4  S.  W.  654,  70  L.  B.  A.  850,  the  reasonableness  of  an  ordinance 
pursuant  to  Dallas  City  charter,  requiring  tracks  of  railroads  to  be 
constructed  at  grade  on  crossings,  is  open  to  inquiry;  Denison  etc. 
By.  Co.  V.  Johnson,  56  Tex.  Civ.  116,  81  S.  W.  781,  upholding  re- 
fusal to  admit  in  evidence  ordinance  prohibiting  passenger  to  jump 
off  moving  car,  where  passenger  was  injured  while  preparing  to  leave 
slowly  moving  car;  Wice  v.  Chicago  etc.  By.  Co.,  193  111.  355,  61  N. 
E.  1086,  56  L.  B.  A.  268,  city  council  has  no  power  to  pass  ordinance 
forbidding  anyone  from  getting  on  or  off  a  train  while  in  motion  with- 
out permission  of  person  in  charge.    See  note,  56  L.  B.  A.  268. 
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Distinguished  in  Denison  etc.  By.  Co.  ▼.  Carter,  98  Tex.  205,  82 
S.  W.  784|  in  action  for  injuries  to  minor  occasioned  by  alighting 
from  street-car  on  which  he  was  a  trespasser,  city  ordinance  making 
it  a  misdemeanor  to  jump  from  car  in  motion  admissible  on  issue  of 
contributory  negligence. 

Attempting  to  Oet  on  or  Off  a  Moving  Train  is  not  negligence 
per  se. 

Approved  in  San  Antonio  etc.  By.  Co.  t.  Frigo,  49  Tex.  Civ.  536, 
108  S.  W.  1194,  applying  rule  where  child  eleven  years  old  was  in- 
jured in  attempting  to  board  train  after  it  had  started  in  obedience 
to  direction  of  agent;  Chicago  etc.  B.  B.  Co.  v.  Cleaver,  48  Tex.  Civ. 
298,  106  S.  W.  723,  evidence  insufficient  to  show  that  woman  who 
alighted  from  moving  train  at  station  was  guilty  of  contributory 
negligence;  Missouri  etc.  By.  Co.  v.  Price,  48  Tex.  Civ.  216,  106  8. 
W.  703,  applying  rule  to  passenger  who  had  alighted  from  train  with 
knowledge  of  conductor  to  get  lunch,  and  was  injured  in  attempting 
to  board  it  again  while  moving;  Denison  etc.  By.  Co.  v.  Carter  (Tex. 
Civ.),  79  S.  W.  323,  boy  ten  years  old  injured  by  jumping  off  street- 
car was  not  capable  of  forming  criminal  intent  to  violate  ordinance 
prohibiting  jumping  from  moving  cars;  Gulf  etc.  By.  Co.  v.  Shelton, 
30  Tex.  Civ.  80,  69  S.  W.  656,  one  who  alighted  from  slowly  mov- 
ing  *train  at  request  of  employee  of  railroad,  on  a  depot  platform 
was  not  guilty  of  contributory  negligence;  Atchison  etc.  By.  Co.  v. 
Holloway,  71  Kan.  10,  80  Pac.  34,  114  Am.  St.  Bep.  462,  attempt  to 
board  train  moving  at  rate  of  about  four  miles  an  hour  under  facts 
of  case  was  not  contributory  negligence  as  a  matter  of  law.  See 
note,  22  L.  B.  A.  (n.  s.)   758. 

All  Acta  of  Negligence  Constituting  the  Prozimate  Canae  of  the 
injury  may  be  considered. 

Approved  in  Missouri  etc.  By.  Co.  v.  Gist,  31  Tex.  Civ.  666,  73 
S.  W.  859,  applying  rule  where  ticket  office  being  closed,  passenger 
on  attempting  to  board  train  was  told  to  get  ticket,  and  was  injured  in 
boarding  train,  which  had  started  before  his  return;  dissenting  opin- 
ion in  court  of  civil  appeals,  quoted  in  Chicago  etc.  By.  Co.  v. 
Johnson,  lt)l  Tex.  426,  108  S.  W.  966,  reaffirming  rule. 

It  is  Duty  of  BaUroad  to  Oive  Beasonable  Time  for  passengers  to 
board  train. 

Approved  in  Texas  etc.  By.  Co.  v.  Gray  (Tex.  Civ.),  71  8.  W.  317, 
where  passenger,  who  had  left  train  to  procure  lunch,  was  obliged  to 
board  moving  train  and  injured  by  fall  caused  from  sudden  jerk, 
trainmen  charged  with  knowledge  passenger  was  off  and  wanted  to 
get  on. 

Statute  Beqniring  Ticket  Offices  to  be  Open  Half  Honr  before  de- 
parture of  trains   is  for  benefit  of  public. 

Approved  in  International  etc.  Co.  v.  Lister  (Tex.  Civ.),  72  S.  W. 
108,  failure  to  keep  ticket  offices  open  is  negligence.  See  note,  57 
L.  E.  A.  276. 

Miscellaneous. — Cited  in  Missouri  etc.  By.  Co.  v.  Mills,  27  Tex. 
Civ.  245,  65  S.  W.  74,  on  second  appeal;  Missouri  etc.  By.  Co.  v.  Mills 
(Tex.  Civ.),  76  S.  W.  112,  on  third  appeal. 

94  Tez.  255-259,  59  S.  W.  870,  GALVESTON  ETC.  BT.  CO.  ▼.  NA8S. 

Concurring  Negligence  of  Master  and  Third  Person  Confers  No 
Bight  of  action  on  master  against  such  person. 

Approved  in  Northern  Texas  Traction  Co.  v.  Caldwell,  44  Tex.  Civ. 
377,  99  8.  W.  871,  reaffirming  rule;  Southern  Oil  Co.  v.  Church,  33 
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Tex.  Civ.  327,  74  S.  W.  798,  owner  of  derrick  furnished  by  it  to  an 
independent  contractor  not  liable  for  injury  to  servant  of  such  con- 
tractor caused  by  defective  condition  of  derrick;  Gulf  etc.  Ry.  Co. 
▼.  Powell,  25  Tex.  Civ.  94,  60  S.  W.  981,  railway  company,  over  whose 
track  engine  Was  passing  when  switchman  was  injured  by  derailment 
of  engine,  not  liable  to  company  operating  engine. 

94  Tez.  269-266,  59  S.  W.  871,  INTERSTATE  BLDG.  ft  LOAN  ASSN. 
y.  (K)FFOBTH. 

Failure  of  Ofilcer  to  Projierly  Certify  Acknowledgment  of  married 
woman  will  not  render  void  her  contract. 

Approved  in  Downs  v.  Peterson,  45  Tex.  Civ.  137,  99  S.  W.  752, 
upholding  power  of  attorney  by  husband  and  wife,  where  acknowledg- 
ment of  wife  was  defectively  certified,  but  officer  believed  law  was 
complied  with  in  taking  acknowledgment. 

Proceeding  to  Correct  Defective  Acknowledgment  is  Barred  by  four 
year  statute. 

Approved  in  Veeder  v.  Gilmer,  47  Tex.  Civ.  468,  105  S.  W.  333,  re- 
affirming rule. 

A  Contract  not  XJsurioiui  on  Its  Face  is  Valid  unless  shown  to  be  a, 
device  for  evading  usury  laws. 

Approved  in  Fidelity  Savings  Assn.  v.  Bank  of  Commerce,  12  Wyo. 
353,  75  Pac.  459,  reaffirming  rule;  Guarantee  Savings  etc.  In  v.  Co.  v. 
Mitchell,  39  Tex.  Civ.  210,  87  S.  W.  186,  a  transaction  between  an  in- 
dividual and  a  building  association,  the  object  of  which  was  to  ob- 
tain legal  interest  on  a  loan  and  sell  stock  to  be  held  as  security  for 
the  loan,  was  not  usurious;  Peightal  v.  Cotton  States  Bldg.  Co.,  25 
Tex.  Civ.  395,  61  S.  W.  431,  where  interest  taken  by  building  associa- 
tion exceeds  legal  rate,  but  excess  is  small  and  simply  for  convenience 
of  parties,  transaction  not  usurious. 

94  Tex.  266-272,  59  S.  W.  1109,  CITY  OF  SAN  ANTONIO  ▼.  SMITH. 

One  Concerned  in  tbe  Commission  of  a  Wrong  cannot  recover  of  an- 
other likewise  guilty. 

Approved  in  St.  Louis  etc.  Ey.  Co.  v.  Black,  49  Tex.  Civ.  392,  109 
S.  W.  412,.  applying  rule  where  action  was  brought  against  one  of  two 
connecting  carriers  for  placing  cattle  in  infected  pens,  and  judgment 
was  rendered  against  one  alone;  Fort  Worth  etc.  By.  Co.  v.  Chicago 
etc.  Ey.  Co.,  47  Tex.  Civ.  306,  105  S.  W.  830,  one  connecting  carrier 
which  failed  to  feed  and  water  cattle  as  per  its  contract  with  shipper 
had  no  right  of  action  against  other  carrier  also  guilty  of  negligence. 

Bight  of  Indenmity  may  Exist  in  One  of  Two  Parties  liable  to  an 
other  for  tort. 

Approved  in  City  of  San  Antonio  v.  Talerico,  98  Tex.  155,  156,  81 
S.  W.  520,  property  owner,  who  caused  defect  in  sidewalk,  was  prop- 
erly impleaded'  by  city  in  action  against  it  for  injuries. 

Distinguished  in  Ladd  v.  Ney,  36  Tex.  Civ.  203,  81  S.  W.  1008,  where 
the  liability  of  defendants  rested  upon  the  existence  of  a  conspiracy 
between  them  to  damage  plaintiff;  United  States  Fidelity  etc.  Co.  v. 
Fossatti,  97  Tex.  504,  80  S.  W.  76,  in  action  by  state  on  sheriff's  bond 
for  taxes  collected,  where  no  theft  was  charged,  sureties  could  not 
bring  in  guaranty  company  which  had  given  bond  indemnifying  them 
against  embezzlement  by  sheriff. 

City  is  Liable  if  Sewage  Carried  to  Sewage  Farm  is  Diverted  from 
filter  and  emptied  into  watercourse  to  injury  of  lower  proprietor. 

See  note,  66  L.  E.  A.  694. 
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04  Tex.  272-276,  60  8.  W.  242,  WILSON  ▼.  JOHNSON. 

Appellate  Court  may  Consider  Without  Assignmexit  Errors  apparent 
on  face  of  record. 

Approved  in  City  of  San  Antonio  v.  Talerico,  98  Tex.  155,  81  S. 
W.  519,  ruling  on  general  demurrer  is  reviewable  without  assignment 
of  error,  where,  in  addition,  there  were  special  exceptions  only  re- 
viewable under  assignment  of  error;  El  Paso  etc.  B.  B.  Co.  v.  Polk, 
49  Tex.  Civ.  273,  108  S.  W.  763,  in  action  for  injuries  sustained  in  a 
collision,  assuming  in  one  charge  that  plaintiff  saw  the  approaching 
locomotive  and  leaving  it  to  be  found  as  a  fact  in  another  charge 
was  not  fundamental  error;  Burge  v.  Beaumont  Carriage  Co.,  47  Tex. 
Civ.  227,  105  S.  W.  233,  if  garnishment  bond  lacked  a  few  dollars  in 
being  for  double  amount  claimed,  such  error  could  not  be  considered 
unless  properly  assigned;  Houston  etc.  By.  Co.  v.  Sketter  Bros.,  44 
Tex.  Civ.  106,  98  S.  W.  1065,  where  defendant  obtained  an  injunc- 
tion to  restrain  enforcement  of  a  judgment  given  in  favor  of  plain- 
tiff and  one  not  a  party,  as  partners,  dissolution  of  the  injunction 
was  fundamental  error;  San  Antonio  Traction  Co.  v.  Yost,  39  Tex. 
Civ.  553,  88  S.  W.  429,  applying  rule  where  court  instructed  jury  to 
find  for  plaintiff  on  issue  not  made  by  the  pleadings;  Nabours  v.  Mc- 
Cord  (Tex.  Civ.),  82  S.  W.  161,  failure  to  request  special  instruction 
for  a  verdict  or  to  ask  in  original  submission  of  case  for  judgment 
does  not  deprive  appellate  court  of  power  to  render  judgment  if  facta 
authorize  such  course. 

Distinguished  in  Cammack  v.  Bogers,  96  Tex.  460,  73  S.  W.  796, 
assignment  of  error  complaining  of  two  distinct  rulings  not  aided  by 
statements  in  brief  explaining  each. 

94  Tex.  289-297,  60  8.  W.  Sll,  XELLET  V.  WABD. 

Written  Instrument  wlU  be  Corrected  in  Equity,  though  mistake  is 
patent  on  its  face. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Brannon,  99  Tex.  397,  89  S.  W. 
1060,  2  L.  B.  A.  (n.  s.)  548,  applying  rule  where  fire  policy  was  ac- 
cepted without  noticing  mistake  in  description  of  building  where 
property  was  situated;  Norris  v.  Belcher  Land  Mtg.  Co.,  98  Tex.  182, 
82  S.  W.  503,  where  contract  was  usurious  on  its  face,  evidence  ad- 
missible under  allegation  of  pleading  to  show  mistake;  San  Antonio 
Nat.  Bank  v.  McLane,  96  Tex.  55,  66,  70  S.  W.  203,  in  suit  to  fore- 
close lien  notes,  where  error  in  description  of  property  was  made 
through  excusable  reliance  on  petition  of  another  party  interested, 
such  party  could  not  resist  action  to  correct  mistake;  Zieschang  v. 
Helmke  (Tex.  Civ.),  84  S.  W.  440,  construing  several  instruments  to- 
gether as  transferring  a  vendor's  lien,  released  in  terms  by  one  of 
them;  Los  Angeles  etc.  B.  B.  Co.  v.  New  Liverpool  etc.  Co.,  150  Cal. 
28,  87  Pac.  1031,  applying  rule  where  lease  containing  option  of  sale 
described  premises  with  certain  reservations  which  were  omitted  from 
deed  executed  on  exercise  of  option. 

94  Tex.  298-304,  86  Am.  St.  Bep.  854,  60  S.  W.  429,  58  L.  R  A.  607, 
HOUSTON  ETC.  B.  B.  CO.  ▼.  McCABTT. 

Beleases  for  Personal  Injuries  Include  ClainiB  for  subsequently  de- 
veloped injury. 

Approved  in  Quebe  ▼.  Gulf  etc.  By.  Co.,  98  Tex.  14,  81  S.  W.  22, 
66  L.  R.  A.  734,  upholding  release  executed  by  injured  servant  recit- 
ing that  his  throat  and  breast  were  injured  where  he  afterward  be- 
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Cftme  blind  as  a  result  of  the  injury;  Chicago  etc.  By.  Co.  v.  Will- 
iams, 44  Tex.  Civ.  172,  99  S.  W.  143,  evidence  in  personal  injury  case 
failed  to  relieve  plaintiff  from  the  effect  of  an  absolute  and  uncon- 
ditional release  of  his  claim;  Quebe  v.  Gulf  etc.  By.  Co.  (Tex.  Civ.), 
77  S.  W.  444,  release  of  claim  for  injuries  made  when  injured  party 
only  knew  of  injuries  to  throat  and  breast  included  after-discovered 
injury  to  eyesight. 

Distinguished  in  Great  Northern  By.  Co.  v.  Fowler,  136  Fed.  124, 
vacating  release  executed  by  injured  brakeman  after  examination  by 
railroad's  physician,  on  ground  of  mutual  mistake  as  to  injuries;  Jones 
V.  Gulf  etc.  By.  Co.,  32  Tex.  Civ.  200,  73  S.  W.  1083,  where  petition 
showv  that  claims  agent  and  three  physicians  in  employ  of  defend- 
ant made  false  representations  to  plaintiff  and  wife  as  to  extent  of 
her  injuries  for  fraudulent  purpose  of  procuring  release  of  damages, 
it  was  not  demurrable;  Yiallet  v.  Consolidated  By.  etc.  Co.,  30  Utah, 
271,  84  Pac.  499,  5  L.  B.  A.  (n.  s.)  663,  in  action  for  injuries,  release 
obtained  by  defendant's  physican  while  acting  professionally  was  ob- 
tained by  misrepresentation  and  voidable. 

94  Tex.  304-810,  60  a  W.  482,  WESTERN  UNION  TEL.  00.  T.  TUBr 


It  la  Negligence  for  Telegraph  Oompaoy  to  Send  Message  other- 
wise than  as  directed  by  sender. 

Approved  in  Western  Union  Tel.  Co.  v.  Sims,  30  Tex.  Civ.  34,  69 
S.  W.  465,  railroad  agent  who  forwarded  message  was  agent  of 
sender,  and  no  duty  rested  on  telegraph  company  to  violate  his 
directions;  Barefoot  v.  Western  Union  Tel.  Co.,  28  Tex.  Civ.  460,  67 
8.  W.  913,  company  liable  where  message  was  addressed  care  of 
business  firm,  office  ef  which  being  closed  message  was  delivered  to 
clerk  of  hotel  where  addressee  resided,  who  forwarded  it. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Barefoot,  97  Tex. 
164,  76  8.  W.  916,  64  L.  B.  A.  491,  upholding  delivery  of  message 
to  clerk  of  hotel,  whom  addressee  had  authorized  to  forward  messages 
to  him. 

TelegTH^h  Company  Liable  Where  Failure  to  Conclude  Contract  is 
caused  by  default  in  delivering  message. 

Approved  in  Western  Union  Tel.  Co.  v.  Snow,  31  Tex.  Civ.  279, 
72  S.  W.  253,  telegraph  company  liable  for  delay  in  sending  tele- 
gram "Offer  on  cattle  accepted.  Come  on  quick,"  in  consequence  of 
which  cattle  were  sold  to  another. 

M  Tex.  810-312,  60  S.  W.  429,  INTEBNATIONAL  ETC.  B.  B.  CO. 
y.  NEWBUBN. 

Every  Presumption  will  be  Indulged  to  Support  Action  of  court  in 
refusing  continuance. 

Approved  in  Texas  Midland  B.  Co.  v.  Crowder,  25  Tex.  Civ.  539, 
64  8.  W.  91,  upholding  refusal  of  application  for  continuance  on 
ground  that  defendant  was  surprised  by  amended  petitioui  where 
original  petition  was  not  in  the  record. 

94  Tex.  813-317,  60  a  W.  426,  WHITE  ▼.  CITY  OF  SAN  ANTONIO. 

Municipal  Corporationa  are  not  Liable  for  Acts  of  Agents  outside 
the  scope  of  their  powers. 

Approved  in  Missouri  etc.  By.  Co.  v.  Wood,  95  Tex.  232,  93  Am.  St. 
Bep.  834,  66  S.  W.  450,  56  L.  B.  A.  592,  fact  that  city  would  not  have 

4  Tex.  Notes — 57 


94  Tex.  317-334      NOTES  ON  TEXAS  EEPOETS.  89a 

been  liable  for  failure  of  its  officers  to  maintain  quarantine  did  not 
relieve  from  liability  railroad  company  which  undertook  to  care  for 
smallpox  patient  who  escaped  and  spread  disease;  Webb  Co.  v.  Board 
of  School  Trustees,  95  Tex.  139,  65  8.  W.  881,  county  cannot  be  held 
responsible  for  failure  of  county  superintendent  to  make  a  proper 
apportionment  of  available  school  funds;  City  of  Galveston  ▼.  Brown, 
28  Tex.  Civ.  275,  67  S.  W.  156,  city  of  Galveston  was  not  liable  for 
acts  of  police,  under  instructions  of  mayor,  in  impressing  horses  to  be 
used  in  caring  for  sick  and  dead  after  flood. 

94  Tex.  317-322,  60  S.  W.  427,  GECBGE  ▼.  ETON. 

Wben  District  Court  has  Acgnired  Jurisdiction,  it  may  determine 
both  existence  of  lien  and  its  validity. 

Approved  in  Eyon  v.  George,  32  Tex.  Civ.  505,  75  S.  W.  48,  49,  re- 
affirming rule  on  second  appeal;  State  v.  Jordan,  25  Tex.  Civ.  19,  60 
S.  W.  1009,  in  suit  against  husband  and  wife  to  foreclose  tax  lien, 
after  death  of  husband  court  had  power  to  determine  priority  of 
widow's  homestead  rights  over  tax  lien. 

94  Tex.  322-334,  60  S.  W.  423,  SKIFWITH  V.  HUBT. 

Bights  of  All  Interested  may  be  Settled  in  one  suit,  provided  par- 
ties to  action  are  not  prejudiced. 

Approved  in  Key  v.  Fonts,  44  Tex.  Civ.  425,  99  S.  W.  449,  in  action 
on  note,  where  defendants  by  cross-complaint  brought  in  new  party 
who  had  assumed  payment,  his  dismissal  on  his  own  motion  was  error; 
Haberzettle  v.  Bearing  (Tex.  Civ.),  80  S.  W.  540,  sureties  on  vendor's 
bond  are  proper  parties,  though  their  liability  would  not  be  absolute 
until  establishment  of  vendor's  liability;  Boyer  v.  St.  Louis  etc.  By. 
Co.  (Tex.  Civ.),  72  S.  W.  1039,  in  action  for  damages  to  property  occa- 
sioned by  construction  of  railroad,  parties  who  had  agreed  to  indem- 
nify railroad  from  such  claims  properly  permitted  to  appear;  King 
V.  Parks,  26  Tex.  Civ.  99,  63  S.  W.  902,  in  action  on  note  to  foreclose 
lien  on  books,  right  of  indorser  to  be  sued  in  county  of  his  residence 
must  yield,  where  action  was  properly  brought  against  person  in  poe- 
session  of  books. 

Bank  is  Liable  for  Misapplication  of  Moneys  deposited  with  it. 

Approved  in  Moore  v.  Hanscom,  101  Tex.  300,  106  S.  W.  877,  money 
deposited  with  bank  by  a  guardian  to  his  credit  as  guardian  is  the 
property  of  the  ward. 

Bight  of  Subrogation  may  be  Snfoxced  Against  Principal  debtor 
and  all  liable  for  the  debt. 

Approved  in  Brown  v.  Fidelity  etc.  Co.  (Tex.  Civ.),  76  S.  W.  945,. 
where  action  was  properly  brought  by  a  succeeding  guardian  against 
his  predecessor  and  bondsmen,  it  was  maintainable  by  his  surety  on 
compromising  claim  and  being  subrogated;  Philadelphia  Underwriters 
V.  Ft.  Worth  etc.  Ry.  Co.,  31  Tex.  Civ.  106,  71  S.  W.  420,  in  action 
on  fire  policy  providing  insurer  may  be  subrogated  to  rights  of  insured, 
insurer  may  cause  party  whose  negligence  caused  fire  to  be  im- 
pleaded.   See  note,  99  Am.  St.  Bep.  501. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  Fossati,  97  Tex. 
504,  505,  80  S.  W.  76,  77,  sureties  on  sheriff's  bond  sued  to  recover 
taxes  collected,  where  there  was  no  charge  of  theft,  could  not  bring 
in  guaranty  company  which  had  indemnified  them  against  embezzle- 
ment. 
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Sureties  on  TreamiTer's  Bond  on  Payment  of  His  Shortage  may  re- 
cover of  bank  in  which  he  deposited  county  funds  and  which  applied 
such  deposit  to  debt  owed  by  treasurer  personally. 

See  note,  14  L.  B.  A.  (n.  s.)  158. 

94  Tex.  8S4-S38,  60  &  W.  543,  GALVESTON  ETC.  BY.  GO.  ▼.  KIEFF. 

To  Constitnte  Negligence,  Person  in  Peril  most  be  Discovered  in 
time  to  avoid  injuring  him. 

Approved  in  Gulf  etc.  By.  Co.  v.  Miller,  30  Tex.  Civ.  128,  70  S.  W. 
28,  person  struck  by  engine,  after  having  walked  along  track  about 
fifty  feet  and  trainmen  might  have  seen  him,  was  not  entitled  to  re- 
cover notwithstanding  contributory  negligence. 

94  Tex.  339-345,  60  S.  W.  644,  8COTTISH-AMEBICAN  MTG.  CO.  V. 


Deed  of  Tmstee  Empowered  to  Sell  for  BeinTestment  conveys  title 
against  beneficiaries. 

Approved  in  Magnolia  Park  Co.  v.  Tinsley,  96  Tex.  374,  73  S.  W.  9, 
trustee  authorized  to  sell  the  property,  who  converted  stock  into  real 
estate,  held  the  land  under  same  trust  with  power  to  sell  and  convey 
it;  Kahle  v.  Stone,  95  Tex.  112,  65  S.  W.  625,  terms  of  deed  convey- 
ing land  to  trustee  and  empowering  him  to  sell  it  were  broad  enough 
to  support  conveyance  made  by  him. 

• 

04  Tex.  345-349,  60  S.  W.  646,  WESTEBN  UNION  TEL.  CO.  T. 
WOFFOBD. 

Primary  I>at7  of  Telegraph  Company  is  to  Deliver  Message  to  per- 
son to  whom  it  is  addressed. 

Cited  in  Western  Union  Tel.  Co.  v.  WofPord,  32  Tex.  Civ.  430,  74 
S.  W.  944,  on  subsequent  appeal. 

Distinguished  in  Barefoot  v.  Western  Union  Tel.  Co.,  28  Tex.  Civ. 
458,  67  S.  W.  912,  where  telegram,  addressed  in  care  of  business  firm, 
was  delivered  to  clerk  of  hotel  where  addressee  resided^  sender  of 
telegram  could  maintain  action  for  failure  to  deliver. 

94  Tex.  350-367,  60  S.  W.  659,  TEXAS  ETC.  B.  B.  CO.  ▼.  SPEIGHTS. 

Becognition  of  Title  in  Another  is  Fatal  to  adverse  possession. 

Approved  in  Gillean  v.  City  of  Frost,  25  Tex.  Civ.  377,  61  S.  W. 
349,  attempt  to  lease  property  from  city  was  sufficient  recognition  of 
city's  title  by  dedication  to  prevent  running  of  statute  of  limitations. 

Ko  Community  Interest  in  Property  is  Acqaired  until  after  period 
of  prescription. 

Approved  in  Gafford  v.  Foster,  36  Tex.  Civ.  57,  81  S.  W.  63,  where 
wife  died  before  limitation  period  had  run,  title  vested  in  husband 
and  children  acquired  no  interest  by  inheritance. 

Adverse  Possession  of  Wife  and  Children  is  Controlled  by  acts  of 
head  of  the  family. 

Approved  in  Cavin  v.  Wichita  Valley  etc.  Co.,  36  Tex.  Civ.  338,  82 
S.  W.  343,  in  action  to  foreclose  vendor's  lien  where  wife  claimed  title 
by  possession  under  purchase  of  first  husband,  parol  evidence  admis- 
sible to  show  she  consentetf.  to  purchase  by  second  husband  of  land 
sought  to  be  foreclosed. 

94  Tez.  357-367,  60  8.  W.  658,  VOIGHT  T.  GtTLF  ETC.  BT.  CO. 

Act  of  March  4»  1897,  was  Snbstitated  for  Former  Law  on  period 
of  limitation. 
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Distinguished  in  Missouri  ete.  By.  Co.  ▼.  Scarborough,  29  Tex.  Civ. 
196,  68  S.  W.  198,  infant  had  right  to  bring  action  within  two  years 
after  attaining  majority. 

94  Tez.  367-376,  60  a  W.  661,  WESTEBN  ASSUBAKGE  CO.  ▼. 
KEMENDO. 

Failuie  to  Make  and  Keep  Inventory  as  Beaoired  is  breach  of  eon- 
tract. 

Approved  in  Delaware  Ins.  Co.  v.  Monger  (Tex.  Civ.),  74  8.  W.  793, 
construing  stipulation  in  fire  policy  requiring  insured  to  "take  a  eom- 
plete  itemized  inventory  of  stock  on  hand";  Fire  Assn.  ▼.  Calhoun,  28 
Tez.  Civ.  412,  67  S.  W.  154,  inventory  kept  was  not  a  compliance 
with  the  policy;  Coggins  v.  Aetna  Ins.  Co.,  144  N.  C.  12,  119  Am.  St. 
Bep.  924,  56  S.  E.  508,  8  L.  B.  A.  (n.  s.)  839,  where  data  fumiahed 
could  not  supply  information  required  to  make  inventory,  condition 
in  policy  requiring  inventory  to  be  kept  was  breached. 

Iron-safe  ClauBO  Should  Beceive  a  Beaeonable  XntexpretatLoii,  and 
only  substantial  compliance  required. 

Approved  in  Casey-Swasey  Co.  v.  Manchester  Hre  Assur.  Co.,  32 
Tex.  Civ.  160,  73  S.  W.  865,  affirming  rule;  Continental  Fire  Ins.  Co. 
V.  Cummings  (Tez.  Civ.),  78  S.  W.  879,  clause  in  policy  requiring  in- 
ventory and  last  preceding  inventory  and  books  of  account  to  be  kept 
in  iron  safe  was  substantially  complied  with;  Coggins  v.  Aetna  Ins. 
Co.,  144  N.  C.  10,  119  Am.  St.  Bep.  924,  56  S.  E.  507,  8  L.  B.  A.  (n.  a.) 
839,  there  was  no  compliance  with  iron-safe  clause. 

Failure  to  Produce  Books  la  Ezcuaable  Where  I>eetro7edi  without 
negligence  of  assured. 

Approved  in  Bives  v.  Fire  Assn.  (Tez.  Civ.),  77  S.  W.  426,  non- 
production  of  books  not  excused  where  burned  through  failure  to  place 
them  in  safe;  Fire  Assn.  v.  Calhoun,  28  Tez.  Civ.  413,  67  S.  W.  154, 
failure  to  produce  cash-book  left  out  of  safe  and  destroyed  could  not 
be  excused. 

Fact  That  Inventory  was  Six  Montba  Old  and  would  not  have  fairly 
represented  stock  on  hand  does  not  excuse  failure  to  keep  it  in  safe  as 
required  by  policy. 

See  note,  15  L.  B.  A.  (n.  s.)  475. 

94  Tez.  376-378,  60  a  W.  665,  AYCOOK  V.  OIiABS. 

Mandamus  will  not  Lie  to  Compel  Lower  Court  to  enter  different 
judgment. 

Approved  in  Matlock  v.  Smith,  96  Tez.  213,  71  S.  W.  956,  applying 
rule  in  suit  against  corporation  where  court  erroneously  denied  motion 
of  intervening  atockholders  to  dismiss.  See  note,  125  Am.  St.  Bep. 
522. 

94  Tez.  378-383,  69  a  W.  666,  60  a  W.  664,  LINK  V.  OITT  OF  HOTTS- 
TON. 

Limitations  mnst  not  Bar  Existing  Claims  of  City  without  allowing 
it  reasonable  time  to  sue. 

Approved  in  City  of  Houston  v.  Stewart,  40  Tex.  Civ.  507,  90  S.  W. 
53,  under  facts,  no  osue  of  whether  city  had  had  reasonable  time 
after  passage  of  charter  to  bring  suit  was  raised;  Greenlaw  v.  City 
of  Dallas,  33  Tex.  Civ.  101,  75  S.  W.  813,  applying  rule  where  act 
providing  no  delinquent  taxpayer  should  have  right  to  plead  limita- 
tions was  repealed  and  re-enacted  five  weeks  later. 
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94  Tez.  S8S-390,  60  8.  W.  754,  ISLAND  OTTT  SAVINGS  BANK  ▼. 
DOWI£ABN. 

OommlBSioner  may  Declare  School  Lands  Forfeited  only  ia  manner 
and  for  eause  authorized  by  law. 

Approved  in  Trevey  ▼.  Lowrie,  83  Tex.  Civ.  609,  78  S.  W.  20,  affirm- 
ing mle;  WUloughby  v.  Terrell,  99  Tex.  490,  90  S.  W.  1092,  formal 
declaration  of  cancellation  of  lease  for  failure  to  pay  rental  is  neces- 
sary before  land  comes  on  market  for  sale;  Anderson  v.  Terrell,  97 
Tex.  77,  76  S.  W.  433,  until  formal  cancellation  of  lease  has  been 
made,  lessee  has  right  to  make  payment;  Harper  v.  Terrell,  96  Tex. 
481,  73  S.  W.  950,  commissioner's  cancellation  of  a  sale  for  mistake  in 
classification  of  lands  was  invalid;  Irwin  v.  Mayes,  31  Tex.  Civ.  521, 
73  S.  W.  36,  commissioner  has  no  power  to  disregard  an  unrecorded 
lease  ahd  award  a  new  one  unless  application  is  accompanied  with 
certificate  required  by  law. 

94  TOL  395-396,  60  S.  W.  753,  PEOPLE'S  NAT.  BANK  v.  ICULKEY. 

Depositions  Only  Admissible  in  Case  in  which  they  are  taken. 

Approved  in  Parlin  v.  Vawter,  39  Tex.  Civ.  522,  88  S.  W.  408,  re- 
affirming rule. 

Distinguished  in  St.  Louis  etc.  By.  Co.  v.  Hengst,  36  Tex.  Civ.  220, 
81  S.  W.  833,  where  action  by  decedent  commenced  prior  to  his  death 
was  joined  with  action  by  his  children  after  his  death,  deposition  of 
decedent  taken  while  pending  in  his  name  admissible  on  trial  of  ac- 
tion by  children. 

94  Tez.  403-406,  60  a  W.  869»  EOGEBS  ▼.  HOTTSTON. 

Purchaser  at  Sheriff's  Sale  must  liave  Notice  of  equitable  right  to 
redeem. 

Approved  in  McLane  v.  Sullivan,  29  Tex.  Civ.  250,  251,  69  S.  W. 
193,  where  deed  reserving  vendor's  lien  for  two  notes  was  recorded 
and  assignee  of  one  of  them  foreclosed,  purchaser  at  foreclosure  sale 
took  free  from  lien  of  other  note. 

94  Tez.  415-419,  86  Am.  St.  Sep.  861,  60  a  W.  969,  STEVENS  ▼. 
STONE. 

Judgment  Creditor  caonot  Maintain  Action  on  Judgment  without 
showing  some  advantage  to  be  gained  thereby. 

Approved  in  City  of  San  Antonio  v.  Boutledge,  46  Tex.  Civ.  224, 
102  S.  W.  773,  upholding  rule  where  it  was  not  objected  that  second 
judgment  would  not  be  more  available  than  first.  See  note,  110  Am. 
St.  fiep.  42. 

Action  on  Judgment  la  not  Barred  TTntil  Ten  Years  from  issuing  of 
last  execution. 

Cited  in  Citizens'  Nat.  Bank  v.  Lucas,  26  Wash.  424,  90  Am.  St. 
Bep.  748,  67  Pac.  254,  56  L.  B.  A.  812,  statute  of  limitations  com- 
mences to  run  on  domestic  judgment  as  soon  as  it  is  rendered.  See 
note,  90  Am.  St.  Bep.  755. 

94  Tez.  419-424,  61  a  W.  112,  MAI.ONE  v.  DIOE. 

Evidence  must  be  Sufficient  to  Identify  Ancestor  with  grantee  of 
land  granted. 

Approved  in  Lynch  v.  Pittman,  31  Tex.  Civ.  555,  73  S.  W.  863, 
holding  evidence  failed  to  establish  identity. 
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94  Tex.  424-430,  59  &  W.  847,  61  a  W.  118,  DAWSON  ▼.  St  I^UIS 
ETC.  FIBEPBOOFING  CO. 

Whether  Omission  to  Foresee  Danger  and  Oive  Warning  constitntes 
negligence  is  question  of  fact. 

Approved  in  Lipscomb  v.  Houston  etc.  Express  Co.,  95  Tex.  20,  93 
Am.  St.  Eep.  804,  64  S.  W.  926,  55  L.  B.  A.  869,  upholding  rule  where 
person  employed  to  guard  railroad  and  express  office  killed  engineer 
by  mistake,  who  was  going  to  station  to  get  orders. 

94  Tex.  430-436^  61  &  W.  115,  WILLIAMS  v.  8APIEHA. 
Instrument  Execnted  by  One  of  Unsonnd  Mind  is  Voidable,  but  not 

void. 

Approved  in  First  Nat.  Bank  v.  McGinty,  29  Tex.  Civ.  541,  69  8. 
W.  495,  question  whether  bank  taking  note  had  notice  that  person 
giving  it  was  insane  was  immaterial  to  issue. 

94  Tex.  436-440,  61  8.  W.  114,  STATE  V.  BBOWNSOK. 

Legislature  has  Bight  to  Make  Any  Begulations  not  prohibited  by 
the  constitution. 

Approved  in  Parka  v.  West,  102  Tex.  14,  15,  111  S.  W.  727,  the 
legislature  has  no  authority  to  disregard  county  lines  in  the  forma- 
tion of  school  districts;  Boesch  v.  Byrom,  37  Tex.  Civ.  39,  83  S.  W. 
20,  upholding  act  authorizing  independent  school  district  to  enlarge 
district  by  adding  territory  without  notice  of  intention  to  apply  for 
such  legislation;  Livingston  v.  Ellis  County,  30  Tex.  Civ.  21,  68  S.  W. 
724,  upholding  constitutionality  of  statute  intended  to  prevent  spread 
of  glanders  or  farcy. 

94  Tex.  441-448,  86  Am.  St.  Bep.  864,  61  S.  W.  886,  SAN  ANTONIO 
BEAL  ESTATE  ETC.  ASSN.  ▼.  STEWABT. 

Upon  Defanlt  in  an  Installment,  the  Debt  Matores  and  limitation 
commences  to  run. 

Approved  in  Lybrand  v.  Fuller,  30  Tex.  Civ.  121,  69  S.  W.  lOOS, 
all  of  the  notes,  when  acquired,  were  past  due,  having  matured  by 
contract  making  failure  to  pay  any  one  mature  all;  Harrington  v. 
Claflin,  28  Tex.  Civ.  104,  66  S.  W.  900,  failure  to  pay  one  of  five  notes 
containing  stipulation  that  on  nonpayment  of  one  all  should  mature 
at  election  of  holder  did  not  mature  all  until  election  was  exercised; 
Snyder  v.  Miller,  71  Kan.  418,  114  Am.  St.  Bep.  489,  80  Pac.  973,  69 
L.  B.  A.  250,  statute  of  limitations  commenced  to  run  upon  default 
in  payment  of  first  of  a  series  of  notes  and  taxes. 

Provision  Bequirlng  New  Promise  to  be  in  Wilting  was  not  in- 
tended to  restrict  power  to  contract  generally. 

Approved  in  Fort  Smith  v.  Fairbanks  etc.  Co.,  101  Tex.  27,  102  S. 
W.  909,  in  action  on  note  given  for  pump,  which  having  failed  to 
comply  with  agreement  plaintiff  subsequently  agreed  to  make  it  com- 
ply, cross-complaint  setting  up  original  breach  only,  though  filed  be- 
fore expiration  of  period  as  to  second  agreement,  was  barred  by 
limitations.     See  notes,  102  Am.  St.  Bep.  758;  92  Am.  St.  Bep.  831. 

Limitations  may  be  Pleaded  by  Party  Patting  It  in  motion  by  his 
own  default. 

See  note,  104  Am.  St.  Bep.  746. 

Where  Each  Party  so  Acts  as  to  Justify  Other  in  Believing  and  act 
ing  on  belief  that  effect  of  failure  to  pay  installment  when  due  will  be 
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disregarded,  and  ecntract  allowed  to  stand  as  if  there  were  no  default, 
estoppel  applies. 
See  note,  63  L.  B.  A.  203. 

94  Tex.  452-454,  61  S.  W.  385,  HALL  ▼.  "WHITE. 

Settlement  in  Good  Faith  on  Lands  Adjoining  Land  purchased  may 
constitute  actual  aettlement. 

Approved  in  State  v.  Hughes  (Tex.  Civ.),  79  S.  W.  610,  petition 
alleging  person  who  obtained  certificate  did  not  improve  land,  but 
failed  to  state  it  was  not  already  improved,  insufficient  to  show  there 
was  no  actual  settlement;  Price  v.  Bates,  32  Tex.  Civ.  376,  74  S.  W. 
609,  where  evidence  was  conflicting  as  to  whether  house  was  located 
on  land  involved,  defendant  so  believed  and  was  not  prejudiced  by 
mistake;  Moody  v.  Hahn,  25  Tex.  Civ.  475,  62  S.  W.  941,  and  Martin 
V.  Marr,  26  Tex.  Civ.  57,  62  S.  W.  933,  both  holding  applicant  to 
purchase  was  actual  settler. 

U  Tex.  456-464,  61  &  W.  707,  PHOENIX  LX7MBEB  OO.  ▼.  HOUSTON 
WATEB  CO. 

Cause  of  Action  ConBists  of  Bight  Claimed  or  Wrong  Suffered  by 
plaintiff  and  duty  or  delict  of  defendant. 

Approved  in  Moore  v.  Snowball,  98  Tex.  28,  107  Am.  St.  Rep.  596, 
81  8.  W.  10,  66  L.  B.  A.  245,  discussing  what  constituted  cause  of 
action  in  trespass  to  try  title;  Texas  Midland  B.  B.  v.  Cardwell 
(Tex.  Civ.),  67  S.  W.  159,  second  amended  complaint  merely  leaving 
out  defendant  wrongfully  joined  did  not  set  up  new  cause  of  action; 
Stewart  v.  Bobbins,  27  Tex.  Civ.  194,  65  S.  W.  903,  amended  com- 
plaint set  up  new  right  and  original  complaint  did  not  prevent  bar 
of  statute. 

Instance  Where  Amended  Petition  in  Suit  Against  Water  Company 
for  property  lost  by  fire  through  failure  to  furnish  sufficient  water 
held  to  state  different  cause  of  action  within  rule  as  to  limitations. 

See  note,  3  L.  B.  A.  (n.  s.)  278. 

94  Tex.  464-468,  61  S.  W.  477,  TEXAS  LOAN  AGENCY  ▼.  Mn.T.EH. 

Power  Conferred  on  Agent  "to  Buy  and  Sell"  not  Limited  to  land 
first  bought  by  him. 

Approved  in  Donnan  v.  Adams,  30  Tex.  Civ.  617,  71  S.  W.  581, 
ihemorandum  delivered  to  agent  showing  description  of  property  and 
price  did  not  confer  power  to  bind  principal  by  executing  contract 
of  sale. 

94  Tex.  468-470,  61  S.  W.  706,  SAN  ANTONIO  TRACTION  CO.  v. 
WHITE. 

What  Sum  will  Give  Compensation  for  Loss  Sustained  by  death  is 
question  for  the  jury. 

Approved  in  San  Antonio  etc.  By.  Co.  v.  Elaus,  34  Tex.  Civ.  495,  79 
S.  W.  60,  Galveston  etc.  By.  Co.  v.  Sherwood  (Tex.  Civ.),  67  S.  W. 
778,  and  Galveston  etc.  By.  Co.  v.  Davis,  27  Tex.  Civ.  283,  65  S.  W. 
218,  all  reaffirming  rule;  St.  Louis  etc.  By.  Co.  v.  Shiflet,  37  Tex.  Civ. 
545,  84  S.  W.  248,  Houston  etc.  B.  Co.  v.  Turner,  34  Tex.  Civ.  402,  78 
8.  W.  715,  and  International  Light  etc.  Co.  v.  Maxwell,  27  Tex.  Civ. 
299,  65  S.  W.  81,  all  holding  instruction  given  prescribed  mathematical 
rule  and  did  not  leave  to  jury  discretion  given  by  statute. 
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94  Tex.  470-472,  61  a  W.  706,  GBEEK  y.  80UTHABD. 
Sapreme  Court  Follows  tlio  ConBtmctton  Placed  upon  eriminal  laws 

by  court  of  criminal  appeals. 

Approved  in  Commissioners'  Court  ▼.  Beall,  98  Tex.  109,  81  S.  W. 
528,  appl3ring  rule  to  local  option  statutes. 

If  Liceose  and  Bond  axe  Valid,  Defects  in  Application  for  license 
are  immaterial. 

Approved  in  Castellano  ▼.  Marks,  37  Tex.  Civ.  276,  83  S.  W.  730, 
upholding  rule  where  application  failed  to  state  applicant  desired  to 
sell  liquor  in  certain  quantities  to  be  drunk  on  premises. 

If  Ucenae  is  SnflLcient  to  Protect  Licensee  in  Selling  Iiiqnor  nnder 
it,  bond  not  void. 

Approved  in  Douthit  v.  State,  98  Tex.  348,  83  8.  W.  796,  upholding 
validity  of  bond  where  license  did  not  designate  house  where  liquors 
were  to  be  sold;  Faulkner  v.  Cassidy,  39  Tex.  Civ.  419,  87  S.  W.  906, 
failure  of  purchaser  of  unexpired  liquor  license  to  have  transfer  made 
on  books  and  have  designation  of  house  in  which  he  was  to  do  busi- 
ness made  in  license,  did  not  invalidate  his  bond;  Cox  v.  Thompson, 
37  Tex.  Civ.  610,  85  S.  W.  34,  upholding  application  for  license  where 
place  of  business  seemed  to  include  two  separate  places;  Morris  v. 
Mills  (Tex.  Civ.),  82  S.  W.  334,  description  of  house  in  which  liquor 
was  to  be  sold  was  sufficiently  certain  to  show  liability  under  bond. 

Distinguished  in  Saffroi  v.  Cobnn,  32  Tex.  Civ.  82,  73  S.  W.  830, 
where  corner  designated  as  place  of  business  in  license  was  changed 
by  false  statements  to  clerk  to  another  corner,  bond  not  binding  on 
sureties  as  to  sales  in  latter  place. 

94  Tex.   473-479,   61   &   W.   711,   HABTFOBD   PIBE   1KB.   CO.   ▼. 
WAU 


Mere  Arrangement  of  Bxigtlng  LawB  cannot  be  Begarded  as  an  en- 
actment of  any  new  rule. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Hill,  97  Tex.  509,  80  8.  W. 
370,  penalty  prescribed  on  railroads  for  refusing  to  interchange  busi- 
ness by  act  of  1887  did  not  apply  to  any  new  violation;  Marston  v. 
Yaites  (Tex.  Civ.),  66  S.  W.  869,  and  Fischer  v.  Simon,  95  Tex.  240, 
66  S.  W.  448,  both  holding  act  of  1889  carried  forward  in  Revised 
Statutes,  article  2369,  simply  continued  the  statutes  as  to  the  two 
kinds  of  judicial  sales  then  existing. 

Applicant  is  Bound  to  Take  Notice  of  Umitation  on  authority  of 
agent  contained  in  application. 

See  note,  13  L.  B.  A.  (n.  s.)  863. 

Distinguished  in  Continental  Fire  Assn.  v.  Norris,  30  Tex.  Civ.  301, 
70  S.  W.  770,  company  could  not  say  it  had  no  notice  of  facts  stated 
to  agent  at  time  he  issued  policy,  notwithstanding  statement  in  appli- 
cation as  to  authority  of  agent. 

All  Persons  Furthering  Insorance  Business  were  Sabjeet  to  the 
liabilities  of  act  of  July  9,  1879. 

Distinguished  in  Davis  v.  Pullman  Co.,  34  Tex.  Civ.  625,  79  8.  W. 
638,  under  act  of  1897,  palace-car  company  did  not  become  liable  to 
employee  compelled  to  resign  because  surety  company  canceled  his 
bond. 

94  Tex.  480-487,  61  S.  W.  923,  BAKEB  ▼.  OOGHBAK. 
Burden  of  Proof  is  upoa,  Party  Claiming  Benefit  of  exception  to 

general  rule. 
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Approved  in  Brown  Hardware  Co.  ▼.  Catrett,  45  Tex.  Giv.  649,  101 
S.  W.  560,  where  plaintiff  claimed  title  under  a  deed  from  one  who 
obtained  conveyance  from  defendant  by  fraud,  burden  is  on  defend- 
ant to  show  plaintiff  purchased  with  notice;  Whitaker  v.  Farris,  45 
Tex.  Civ.  382,  101  S.  W.  458,  notice  of  unrecorded  deed  to  purchaser 
at  execution  sale  would  not  affect  his  title  if  plaintiff  in  execution 
had  no  notice  at  time  he  acquired  his  judgment  lien;  Gann  v.  Boberts, 
32  Tex.  Civ.  564,  74  8.  W.  951,  where  affidavit  of  forgery  was  filed, 
age  of  record  of  deed  was  not  conclusive  evidence  of  its  execution; 
Moody  V.  Ogden,  31  Tex.  Civ.  397,  72  8.  W.  255,  where  deed  is  junior, 
recital  in  deed  of  consideration  insufficient  to  show  grantee  is  pur- 
chaser for  value;  Green  v.  Bobertson,  30  Tex.  Civ.  240,  70  S.  W.  347, 
plea  of  innocent  purchaser  by  second  grantee  of  land  previously  con- 
veyed to  another  who  failed  to  record  his  deed  not  sustained  by  the 
evidence. 

Miscellaneous. — Cited  in  Turner  v.  Cochran,  30  Tex.  Civ.  550,  70  S. 
W.  1025,  on  second  appeal. 

94  Tez.  487-490,  61  8.  W.  145,  NEIGHBOBS  y.  ANDEBSON. 

BCarrled  Woman  la  Authorized  to  Purchase  School  LandB  as  an 
actual  settler. 

Approved  in  Watson  v.  White,  26  Tex.  Civ.  447,  64  8.  W.  829,  sus- 
taining sale  of  school  lands  to  a  minor  who  is  an  actual  settler. 

Wife,  With  Husband's  Conaent^  may  Incur  Valid  community  debt. 

Approved  in  Bichburg  v.  Sherwood,  101  Tex.  13,  102  8.  W.  906, 
where  married  woman  purchased  goods  and  gave  her  notes  therefor 
without  her  husband's  consent,  he  was  not  liable. 

Miscellaneous.— Miscited  in  Cobb  v.  Webb,  26  Tex.  Civ.  470,  64  8. 
W.  793,  for  94  Tex.  236. 

94  Tex.  492-493,  62  8.  W.  539,  OHAPPELL  v.  BOOAN. 

All  Persona  Interested  in  Beal  Property  must  be  Made  Parties  to 
proceeding  invoking  mandamus. 

Approved  in  Gibbs  v.  Ashford,  27  Tex.  Civ.  632,  66  8.  W.  859,  par- 
ties in  possession  of  street  claiming  rights  under  void  contract  with 
city  are  necessary  parties  to  mandamus  proceedings  by  abutting  prop- 
erty owners.     See  note,  105  Am.  St.  Bep.  124. 

Distinguished  in  City  of  Austin  v.  Cahill,  99  Tex.  189,  88  8.  W.  548, 
owners  of  equitable  interest  are  not  necessary  parties  if  representative 
of  legal  title  is  before  the  court;  Colquitt-Tigner  Min.  Co.  v.  Began, 

95  Tex.  453,  68  8.  W.  154,  where  question  is  whether  land  is  mineral 
so  as  to  be  open  to  application  for  patent,  a  subsequent  claimant  is 
not  a  necessary  party. 

94  Tex.  493-497,   62  8.  W.  743,   WAXAHAOHIE  NAT.   BANE  ▼. 
BTTJ.HABZ. 

Miscellaneous. — Cited  in  Keely  v.  Grayson  County  Nat.  Bank,  25 
Tex.  Civ.  515,  61  8.  W.  560,  where  debtor  having  funds  in  bank 
drew  check  in  favor  of  one  of  his  creditors  before  garnishment  of 
bank  by  another  creditor,  bank  could  pay  check  after  service  of  gar- 
nishment. 

94  Tex.  497--602,  62  a  W.  741,  COTTON  STATES  BLDG.  CO.  y. 
JONES. 
If  Charge  is  AfflrmatiYely  Erroneous,  No  Bequest  for  special  in- 
struction is  necessary  to  raise  question  on  appeaL 
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Approved  in  Metcalfe  v.  Lowenstein,  35  Tex.  Civ.  624,  81  S.  W. 
365,  in  action  for  reformation  of  deed,  error  in  charge  could  be  com- 
plained of  under  general  assignment;  Boettler  v.  Tumlinson  (Tex. 
Civ.),  77  S.  W.  826,  in  action  for  personal  injuries  defendant  could  not 
complain  of  charge  excluding  issues  as  to  negligence  relied  on  by 
plaintiff. 

Unless  Stock  is  Mere  Device  to  Coyer  Usury,  payments  should  be 
applied  to  stock  according  to  stipulation. 

Approved  in  Gunby  v.  Armstrong,  133  Fed.  436,  construing  statute 
of  Louisiana  authorizing  recovery  back  of  usurious  interest  paid  if 
suit  commenced  within  twelve  months  after  payment. 

94  Tez.  502-605,  62  8.  W.  740,  OHAMBEBLIN  ▼.  IiELAND. 

Homestead  Exemption,  on  Deatb  of  Wife,  Ck>ntinues  in  Favor  of  hus- 
band, though  he  be  no  longer  head  of  a  family. 

See  note,  16  L.  E.  A.  (n.  s.)  113. 

94  Tex.  605-509,  61  S.  W.  709,  GALVESTON  ETO.  BY.  CO.  ▼. 
MOBBIS. 

Passenger  is  Bequired  to  Act  as  a  Beasonably  Pmdent  Man  would 
have  acted. 

Approved  in  Houston  etc.  E.  Co.  v.  Bryant,  31  Tex.  Civ.  487,  72  S. 
W.  888,  whether  company  is  negligent  in  failing  to  furnish  seat  for 
passenger  is  question  for  jury;  Lane  v.  Choctaw  etc.  B.  Co.,  19  Okl. 
337,  91  Pac.  888,  it  was  not  negligence,  under  circumstances  stated, 
for  passenger  to  take  seat  in  baggage-car.  See  note,  22  L.  B.  A. 
(n.  s.)  744. 

Where  Issue  is  Sufficiently  Covered  by  Charge,  Court  may  Befnse  to 
repeat  instruction. 

Approved  in  Texas  etc.  B.  Co.  v.  Lee,  32  Tex.  Civ.  28,  74  S.  W. 
348,  upholding  refusal  to  give  instruction  already  covered  on  defend- 
ant's knowledge  of  incompetency  of  fellow-servant. 

Miscellaneous. — Cited  in  Arrington  v.  Texas  etc.  By.  Co.  (Tex.  Civ.), 
70  S.  W.  551. 

94  Tex.  510-618,  63  8.  W.  534»  GALVESTON  ETC.  BT.  CO.  y. 
WASHINGTON. 

Issue  Presented  in  Negative  Foxm  Only  must  be  affirmatively  pre- 
sented if  requested. 

Approved  in  Texas  etc.  Ey.  Co.  v.  Dawson,  34  Tex.  Civ.  241,  78  S. 
W.  235,  upholding  rule  in  action  against  railroad  for  damages  to 
cattle  shipped,  owing  to  unreasonable  delay,  where  defendant  re- 
quested charge  that  if  injury  was  caused  by  condition  of  cattle,  plain- 
tiff could  not  recover. 

Charge  Should  not  Assume  Existence  of  facts. 

Approved  in  Williams  v.  Galveston  etc.  Ey.  Co.,  34  Tex.  Civ.  149, 
78  S.  W.  48,  upholding  charge  defining  contributory  negligence. 

94  Tex.  518-523, 62  S.  W.  1056,  HOUSTON  ETC.  BT.  CO.  ▼.  BUTHEB- 
FOBD. 

Bules  Openly  Violated  by  Employees  of  Bailroad  may  be  considered 
abrogated. 

Approved  in  Missouri  etc.  Ey.  Co.  v.  Huff  (Tex.  Civ.),  78  S.  W.  252, 
passenger  boarding  freight-train  and  paying  his  fare  was  authorized 
in  presuming  carrying  of  passengers  was  permitted. 
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Party  Specifying  His  Objections  to  Bnling  of  Trial  Court  waives  all 
other  objections  not  presented. 

Approved  in  Gulf  etc.  By.  Co.  v.  Shelton,  96  Tex.  316,  72  S.  W.  166, 
action  of  civil  court  of  appeals  could  not  be  reviewed,  aa  assignments 
were  different  from  those  presented  to  supreme  court. 

94  Tex.  623-526,  62  S.  W.  909,  OSTBOM  v.  CITY  OF  SAN  ANTONIO. 

City  is  Liable  for  Damage  Caused  by  Its  Employees  continuing  to 
use  plaintiff's  premises  as  way  to  dumps  after  injunction  against  such 
use  by  city. 

See  note,  6  L.  B.  A.  (n.  s.)  1014. 

94  Tex.  527-529,  62  8.  W.  1054,  STATE  ▼.  HOABD. 

Territory  Included  Witbin  Attempted  Incorporation  must  be  in- 
tended strictly  for  town  purposes. 

Approved  in  State  v.  Merchant,  3d  Tex.  Civ.  228,  85  S.  W.  485,  at- 
tempted incorporation  of  a  town  consisting  of  open  land,  a  small  part 
of  which  was  inhabited,  was  invalid. 

94  Tex.  530-^533,  62  S.  W.  1050,  STATE  ▼.  AUSTIN  ETC.  B.  B.  CO. 

Franchises  are  Special  Privileges  Conferred  by  the  Ooyemment 
on  individuals  which  do  not  belong  of  common  right  to  citizens  gen- 
erally. 

See  note,  131  Am.  St.  Bep.  864. 

Bailroad  Franchises  are  not  Assessable  as  a  Separate  Property  from 
its  real  estate. 

Approved  in  Dallas'  Gonsol.  Elec.  St.  By.  Co.  v.  Dallas  (Tex.  Civ.),  65 
8.  W.  202,  following  rule;  Missouri  etc.  By.  Co.  v.  Shannon,  100  Tex.  390, 
100  8.  W.  141,  142,  10  L.  B.  A.  (n.  s.)  681,  upholding  intangible  assets 
act  providing  for  valuation  and  taxation  of  intangible  assets,  and 
distribution  of  values  for  local  taxation;  State  v.  Galveston  etc.  By. 
Co.,  100  Tex.  172,  97  S.  W.  76,  upholding  levying  an  occupation  tax 
on  company  using  franchises  taxed  as  property;  City  of  Dallas  v. 
Dallas  etc.  Street  By.,  96  Tex.  274,  275,  66  S.  W.  836,  837,  city  council 
had  power  to  require  franchise  of  street  railway  to  be  assessed  sepa- 
rately from  its  tangible  property;  Southwestern  Tel.  etc.  Co.  v.  City 
of  San  Antonio,  32  Tex.  Civ.  104,  73  S.  W.  861,  description  of  fran- 
chise on  assessment-rolls  was  insufficient.  See  notes,  69' L.  B.  A.  437; 
66  L.  B.  A.  56;  58  L.  B.  A.  564;  57  L.  B.  A.  39,  40,  41,  98. 

94  Tex.  538-^41,  63  S.  W.  126,  BIVEBA  ▼.  WHITE. 

Volnntary  Conveyance  on  Secret  Trust  to  Eeconvey  may  be  en- 
forced by  grantee,  though  deed  made  to  avoid  possible  claim  for 
alimony,  in  absence  that  alimony  granted  or  claimed. 

See  note,  1  L.  B.  A.  (n.  s.)  1010. 

94  Tex.  541-646,  63  S.  W.  307,  SX7LIIVAN  Y.  TEXAS  ETC.  COAXi 
CO. 

Materialmen's  Liens  are  Inferior  to  That  of  Mortgagee  created  be- 
fore inception  of  their  liens. 

Approved  in  Waters-Pierce  Oil  Co.  v.  United  States  etc.  Trust  Co., 
44  Tex.  Civ.  402,  404,  99  S.  W.  213,  214,  claims  for  material  furnished 
for  construction  of  railroad  were  subordinate  to  rights  of  holders  of 
mortgage  bonds;  Citizens'  Nat.  Bank  v.  Strauss,  29  Tex.  Civ.  412, 
69  S.  W.  89,  mortgage  lien  on  property  covered  by  improvements 
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superior  to  Bubseqneiit  mecbanic's  lien  for  such  improvemenU.    See 
note,  94  Am.  St.  Bep.  55. 

Miscellaneous. — Cited  in  Vaughan  Lumber  Co.  v.  Martin,  98  Tex. 
82,  81  S.  W.  2,  and  Martin  y.  Texas  etc.  Coal  Co.  (Tex.  Civ.},  77 
S.  W.  651,  on  subsequent  appeals. 

94  Tex.  547-553,  68  8.  W.  532,  64  a  W.  778,  OOWEN  ▼.  FIBST  KAT. 
BANK. 

Possession  Need  not  Accompany  Gift  of  chose  in  action. 

Approved  in  Lor^  ▼.  New  York  Life  Ins.  Co.,  27  Tex.  Civ.  145,  147, 
65  S.  W.  702,  703,  declarations  of  brother  who  stood  in  loco  parentis 
to  sister,  as  to  gift  to  her  of  policj  of  insurance,  not  inconsistent 
with  his  possession  of  same. 

94  ToL  663-566,  68  a  W.  631,  KANSAS  aCUT.  ZJFE  INa  00.  tl 

FINSON. 

Where  Statements  in  Application  are  Waxrantlas,  their  falsitj  will 
avoid  policy. 

Approved  in  Supreme  Lodge  etc.  v.  Pajne,  101  Tex.  455,  108  8.  W. 
1162,  15  L.  B.  A.  (n.  s.)  1277,  applying  rule  where  insured  misstated 
that  she  was  not  then  pregnant,  though  she  died  from  other  causes; 
National  Life  Ins.  Co.  v.  Eeppond  (Tex.  Civ.),  81  S.  W.  1014,  apply- 
ing rule  where  there  was  a  material  misstatement  as  to  malady  and 
physician  who  had  treated  him  for  it  three  years  before;  Fllppen  v. 
State  Life  Ins.  Co.,  30  Tex.  Civ.  364,  70  S.  W.  788,  false  answers 
avoided  policy  without  regard  to  their  materiality. 

94  Tez.  666^657,  63  S.  W.  623,  LEWBIOHT  ▼.  BEIJi. 

Attorney  General  cannot  be  Oompelled  by  Mandamus  to  bring  suit 
to  forfeit  charter. 

Approved  in  Lewright  v.  Love,  95  Tex.  159,  65  S.  W.  1090,  rule 
applies  more  strongly  to  the  controller.  See  note,  125  Am.  St.  Bep. 
517. 

94  Tex.  658^563,  63  S.  W.  627,  ARANSAS  PASS  HASBOS  00.  ▼. 

MANNING. 

Shareholders  axe  the  Ultimate  Owners  of  corporate  property. 

Approved  in  Baldwin  v.  Johnson,  95  Tex.  87,  65  S.  W.  172,  title  to 
corporate  property  vested  in  stockholders  on  dissolution  of  private 
foreign  corporation,  where  all  debts  satisfied  and  no  receiver  ap- 
pointed.   See  note,  103  Am.  St.  Bep.  552. 

Miscellaneous. — Cited  in  Aransas  Pass  Harbor  Co.  v.  Manning,  26 
Tex.  Civ.  590,  65  S.  W.  674,  after  certification  to  supreme  court. 

94  Tex.  667-671,  63  a  W.  624,  66  li.  B.  A.  686,  MABTIN  V.  Mo- 
ALIJSTEB* 

Surviving  Sponse  Who  Pays  Oommuiity  Debts  Out  of  Separate 
Property  is  entitled  to  reimbursement  from  community  property. 

Approved  in  Jennings  v.  Borton,  44  Tex.  Civ.  286,  98  S.  W.  443, 
applying  rule  to  surviving  wife,  although  she  did  not  qualify  as  sur- 
vivor of  the  community.  • 

HeiiB  Do  not  Inherit  the  Exemptions  of  their  ancestors. 

Approved  in  Wilkins  v.  Briggs,  48  Tex.  Civ.  600,  107  8.  W.  138, 
upon  death  of  husband  and  wife,  leaving  neither  minor  children  or 
unmarried  daughters,  homestead  was  subject  to  claims  of  creditors  of 
husband* 
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Proceeds  of  Insurance  on  Life  of  Wife  for  Benefit  of  Husband  are 

not   comxnuiiitj   property,   though   premiams   paid   with    commanity 
funds. 
See  note,  126  Am.  St.  Bep.  119. 

94  Tex.  671-677,  63  &  W.  619,  TEXAS  ETC.  BT.  00.  ▼.  BIOHMOND. 

Bervlsed  Statutes,  Article  430,  ProUbiting  Oanlers  from  limiting 
liability,  does  not  apply  to  interstate  shipments. 

See  note,  63  L.  B.  A.  526. 

Borden  of  Proof  Is  on  Oarrler  to  Show  Loss,  for  which  contract 
exempted  it  from  liability,  was  not  caused  by  its  negligence. 

Approved  in  St.  Louis  etc.  B.  B.  Go.  y.  Brosius,  47  Tex.  Civ.  655, 
105  S.  W.  1135,  applying  rule  in  action  for  injury  to  a  mule  deliv- 
ered to  carrier  in  good  condition;  Texas  etc.  By.  Co.  v.  Dishman, 
38  Tex.  Civ.  278,  85  S.  W.  320,  applying  rule  in  action  for  damages 
from  fire,  where  contract  under  which  animals  were  carried  excepted 
fire  when  not  caused  by  carrier's  negligenee^  See  notes,  88  Am.  St. 
Bep.  123;  153  L.  B.  A.  677. 

Oommon  Oarrler  cannot^  by  Oontract»  restrict  its  liability  for  negli- 
gence. 

Approved  in  International  etc.  B.  B.  Ck).  t.  Yandeventer,  48  Tex. 
Civ.  368,  369,  107  S.  W.  561,  reaffirming  rule. 

Bi  Interstate  Matters  Neither  Oarrler  Is  UaUe  for  what  occurs  on 
the  other's  line. 

Approved  in  Galveston  etc.  By.  Co.  ▼.  Schafermeyer,  31  Tex.  Civ. 
587,  72  S.  W.  1037,  reaffirming  rule. 

94  Tez.  577-578,  63  8.  W.  623,  WEIOHT  ▼.  BELL. 

Sninreme  Ooort  has  No  Jurisdiction  over  boundary  cases. 

Approved  in  Steward  v.  Coleman  Co.,  95  Tex.  446,  67  S.  W.  1016, 
supreme  court  had  jurisdiction  over  action  on  notes  given  for  pur- 
chase price  of  land,  and  to  foreclose  vendor's  lien,  where  sole  issue 
of  fact  was  location  of  boundary. 

94  Tttz.  578-681,  68  8.  W.  621,  OOMPTON  Y.  H0LBCE8. 

Incorporation  by  Oodifler  of  Act  Begolating  Oontested  Elections 
in  Bevised  Statutes  was  not  a  re-enactment  thereof. 

Approved  in  Marston  v.  Yaites  (Tex.  Civ.},  66  S.  W.  869,  re- 
affirming rule. 

Contested  Election  Statute  Bestricts  Oontests  to  cases  therein  ex- 
pressly provided  for. 

Approved  in  Calverley  v.  Shank,  28  Tex.  Civ.  474,  67  S.  W.  435, 
trial  of  an  election  contest  for  county  office  can  only  be  held  in 
coanty  where  election  was  held. 

94  Tex.  585-699,  68  S.  W.  1001,  SOHENDELL  ▼.  BOOAN. 

Oommlssioner  has  Power  Under  Law  of  1887  to  Sell  Lands  to  actual 
settlers  unaffected  by  mining  laws. 

Approved  in  Colquitt-Tigner  Min.  Co.  v.  Bogan,  95  Tex.  458,  68 
S.  W.  157,  commissioner  must  determine  character  of  land  as  mineral 
or  not  before  authorized  to  refuse  to  sell  to  actual  settlers;  Hell  v. 
Martin  (Tex.  Civ.),  70  S.  W.  437,  locator  on  land  under  law  of  1887 
not  subject  to  laws  reserving  minerals  therein  to  state. 

94  Tex.  599-605,  63  S.  W.  857,  BBIOHTMAN  ▼.  OOMANOHE  00. 

State  has  Power  to  Forfeit,  Through  Declaration  of  Land  Oonunls- 
Bloaer,  sale  of  its  lands  for  nonpayment  of  interest. 
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Approved  in  Lawless  ▼.  Wright,  39  Tex.  Civ.  28,  86  S.  W.  1040, 
act  of  land  commissioner  in  forfeiting  pnrchaBO  restored  such  land 
to  public  domain  of  state;  Irwin  v.  Mayes,  31  Tex.  Civ.  521,  73  S.  W. 
36,  substantial,  if  not  literal,  compliance  with  method  of  forfeiture  is 
necessary. 

94  Tex.  605-608,  86  Am.  St.  Rep.  871,  63  S.  W.  867,  COLEMAN  t. 
FIBST  NAT.  BANK. 

Bank  has  Bight  to  Assume  That  Money  Deposited  by  trustee  will 
be  properly  applied  under  trust. 

Approved  in  Interstate  Nat.  Bank  v.  Claxton,  97  Tez.  576,  104  Am. 
St.  Rep.  885,  80  S.  W.  606,  65  L.  B.  A.  820,  bank  incurs  no  liability 
in  honoring  checks  of  commission  merchants  authorized  to  make 
deposits  for  their  principals;  Sencerbox  v.  First  Nat.  Bank,  14  Idaho, 
103,  93  Pac.  372,  husband  being  statutory  agent  of  wife,  bank  as- 
sumes no  liability  in  paying  out  money  deposited  in  her  name  on  his 
check;  Brookhouse  v.  Union  Publishing  Co.,  73  N.  H.  373,  62  Atl. 
222,  111  Am.  St.  Bep.  623,  2  L.  B.  A.  (n.  s.)  993,  applying  rule  where 
guardian's  private  funds  were  mingled  with  guardianship  funds  kept 
in  guardian's  name. 

See  note,  111  Am.  St.  Bep.  631. 

94  Tex.  609-618,  64  a  W.  778,  OALVESTON  BTO.  INVESTMENT 
CO.  ▼.  OBYMES. 

Ooort  may  not  Depart  ftom  Terms  of  Contract  to  make  legal  what 
parties  have  made  unlawful. 

Approved  in  Webb  v.  Galveston  etc.  In  v.  Co.,  32  Tex.  Civ.  617,  75 
S.  W.  356,  where  usurious  notes  given  for  purchase  of  house  and 
lot  were  carried  into  purchase  of  a  second  lot,  usury  vitiated  contract 
for  sale  of  latter  lot  also;  Gunby  v.  Armstrong,  133  Fed.  432,  where 
note  was  lawful  on  its  face,  transaction  not  usurious  in  absence  of 
proof  stock  contract  was  a  device  to  cover  usury. 

94  Tex.  618-631,  64  S.  W.  777,  AUiEN  ▼.  STOVAUi. 

Ooardlan  and  Sorety  Liable  for  Funds  of  Ward  used  for  ward's 
maintenance  without  order  of  court. 

Approved  in  Murphy  v.  McCuUough,  40  Tex.  Civ.  406,  90  S.  W.  71, 
guardian  liable  for  interest  on  money  so  expended  at  ten  per  cent 
from  time  when  she  could  have  loaned  same  under  order  of  court. 

Action  on  Guardian's  Bond  is  Barred  Only  In  Four  Years  from  dls> 
charge  of  guardian. 

Approved  in  Stewart  v.  Bobbins,  27  Tex.  Civ.  192,  65  S.  W.  902,. 
following  rule. 

94  Tex.  631-632,  64  8.  W.  682,  WATKINS  ▼.  HX7FF. 

When  Bight  Sought  to  be  Enforced  has  Ceased  to  Exist,  courts  will 
proceed  no  further  with  the  litigation. 

Approved  in  Jeter  v.  Gouhenour,  37  Tex.  Civ.  645,  84  8.  W.  1092, 
election  having  eliminated  bone  of  contention  in  action  to  recover 
office  of  county  judge,  appeal  dismissed. 

94  Tex.  632-635,  64  S.  W.  778,  ST.  IiOXHS  ETC.  BT.  00.  ▼.  TOD. 

A  Bemedial  Statute  is  Entitled  to  Liberal  construction. 

Approved  in  O'Connor  v.  State  (Tex.  Civ.),  71  S.  W.  412,  action  to 
confirm  title  was  brought  within  three  years  after  passage  of  act  of 
1860  in  proper  district  court. 

Miscellaneous. — See  note,  58  L.  B.  A.  854. 
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94  Tex.  649-660,  54  S.  W.  240,  FOBT  WOBTH  ETC.  BY.  CO.  v.  KIME. 
Cited  in  Missouri  etc.  Ry.  Co.  v.  Greenwood,  40  Tex.  Civ.  254,  89 
8.  W.  811,  evidence  insufficient  to  show  death  of  brakeman  was  due 
to  negligence  of  railroad. 

94  T«z.  660,  62  8.  W.  418,  l£ENDOZA  ▼.  ATCHISON  ETC.  BY.  CO. 

Cited  in  Bio  Grande  etc.  By.  Co.  v.  Mendoza  (Tex.  Civ.),  66  S.  W. 
250,  251,  579,  granting  motion  to  affirm  on  certificate  which  had  been  con- 
tinued to  enable  appellant  to  perfect  record,  and  dismissing  appeal 
and  writ  of  error  Bued  out  instead. 

94  TttZ.  656,  67  8.  W.  zlv,  BUI^S. 

Bole  8.  Cited  in  Brown  v.  Orange  County,  48  Tex.  Civ.  474,  107 
8.  W.  609,  a  motion  to  strike  out  appellant's  statement  of  facts,  not 
filed  antil  day  before  submission  of  cause,  was  too  late. 

94  Tex.  660,  67  &  W.  zvi. 

BiUe  SI.  Cited  in  Jackson  v.  Tonahill,  49  Tex.  Civ.  175,  108  S.  W. 
180,  statement  was  insufficient  to  show  what  objection  was  made  to 
introduction  of  testimony  as  to  contents  of  a  letter. 

94  Tez.  662,  67  8.  W.  XYit 

Bnle  41.  Cited  in  Lacour  v.  Levy  &  Co.,  49  Tex.  Civ.  164,  108  8. 
W.  191. 
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95  Tex.  1-2,  61  8.  W.  1102,  OITY  OF  SAN  ANTONIO  ▼.  PIZZINL 

Miscellaneous. — Cited  in  Donovan  v.  Boyall,  26  Tex.  Civ.  249,  63 
S.  W.  1055,  to  point  that  city  liable  for  nuisance  created  through 
construction  and  maintenance  of  sewers. 

95  Tex.  2-5,  63  a  W.  305,  GALVESTON  ETO.  BY.  CO.  ▼.  BEOWN. 

Disobedience  of  Bnle  of  Bailroad  by  Servant  is  not  necessarily 
negligence  per  se. 

Approved  in  Missouri  etc.  By.  Co.  v.  Bodie,  32  Tex.  Civ.  172,  74 
S.  W.  103,  question  for  jury  as  to  whether  brakeman's  violation  of 
ruling  relative  to  placing  torpedoes  on  track  when  train  stopped  was 
negligence;  San  Antonio  etc.  By.  Co.  v.  Connell,  27  Tex.  Civ.  536,  66 
8.  W.  248,  upholding  submission  to  jury  of  question  of  negligence  in 
disobedience  to  rule  of  railroad. 

Servant  Acting  Under  General  Bnles  and  alBo  Specinc  Orders  is 
guilty  of  negligence  if  injured  through  violation  thereof. 

Approved  in  Yellow  Pine  Oil  Co.  v.  Noble,  100  Tex.  360,  99  S.  W. 
1025,  where  oil  ganger,  warned  not  to  go  on  tanks  alone  because  of 
poisonous  oil  fumes,  disregarded  warning  and  was  killed,  instruction 
that  his  act  prevented  recovery  if  it  was  not  act  of  ordinarily  pru- 
dent man  not  erroneous;  International  etc.  By.  Co.  v.  Beider,  48  Tex. 
Civ.  414,  107  S.  W.  667,  applying  rule  where  brakeman  failed  to  signal 
train. 

95  Tex.  5-21,  93  Am.  St.  Sep.  804,  64  S.  W.  923,  ^5  L.  B.  A.  869, 
LIP80OMB  ▼.  HOUSTON  ETO.  BY.  GO. 

Act  of  Bailroad  Guard  in  Shooting  Train  Employee  by  Mistake 
may  constitute  negligence  for  which  railroad  is  liable  under  Revised 
Statutes,  article  3017,  though  killing  intentional. 

Approved  in  Galveston  etc.  By.  Co.  v.  Currie,  100  Tex.  142,  96 
S.  W.  1075,  under  statute  railroad  liable  for  negligent  act  of  ser- 
vant, whether  willful  or  not. 

Bailroad  Liable  for  Death  Caused  by  Negligent  Act  Done  in  dis- 
charge of  duty  of  guarding  its  warehouse,  warehouses  being  neces- 
sary to  successful  operation  of  railroad. 

4  Tex.  Notes— 58  (913) 
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ApproTed  in  dissenting  opinion  in  Missouri  etc.  Rj.  Co.  v.  Free- 
man, 97  Tex.  411,  413,  79  S.  W.  17,  18,  majority  holding  railroad  not 
liable  for  negligence  of  attendant  at  hospital  whereby  person  con- 
tracted bmallpox.  See  notes,  122  Am.  St.  Rep.  596;  108  Am.  St. 
Rep.  409;  96  Am.  St.  Rep.  552,  940;  10  L.  R.  A.  (n.  s.)  372,  397, 
402;  59  L.  R.  A.  943. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Freeman,  97  Tex.  402, 
404,  79  S.  W.  12,  13,  negligence  of  attendant  at  hospital  maintained 
by  railroad  for  its  sick  employees,  whereby  a  person  contracted 
smallpox  and  died,  did  not  make  railroad  liable. 

Evidenco  That  Deceased  was  Member  of  Ghurch  and  did  not  use 
profane  language  too  remote  to  consider  in  determining  pecuniary 
loss  to  family. 

Approved  in  Cameron  Mill  etc.  Co.  v.  Anderson,  34  Tex.  Civ.  233, 
78  S.  W.  973,  in  action  for  personal  injury  to  boy  competent  to  show 
his  habits  of  economy  and  industry  but'  not  his  moral  character  in 
purely  ethical  sense.  See  notes,  100  Am.  St.  Rep.  73;  1  L.  R.  A.  (n. 
s.)  199. 

Distinguished  in  Cameron  Mill  etc.  Co.  v.  Anderson,  98  Tex.  161, 
81  S.  W.  283,  1  L.  R.  A.  (n.  s.)  198,  proof  of  physical,  mental  and 
moral  condition  of  injured  and  his  habit  of  economizing  admissible 
to  show  additioncJ  earning  capacity. 

Evidence  That  Plaintiffs  Beceived  Life  Insurance  Because  of  Death 
of  husband  or  parent  is  inadmissible  to  decrease  damages  recover- 
able for  his  wrongful  death. 

See  note,  67  L.  R.  A.  94. 

Where  Presence  of  Other  Employees  Could  have  Been  Foreseen, 
question  of  duty  of  railroad  to  warn  them  of  presence  of  guards 
was  for  jury. 

Approved  in  Denison  etc.  R.  R.  Co.  v.  Barry,  98  Tex.  251,  83  S.  W. 
5,  physical  injury  induced  by  fright  too  remote  to  sustain  claim 
for  damages. 

Express  Company  is  not  a  Proprietor,  Owner,  Charterer,  or  Hirer 
of  vehicle  under  statute  giving  an  action  against  common  carrien 
for  death  caused  by  act  of  servant. 

Approved  in  Parker  v.  Dupree,  28  Tex.  Civ.  342,  67  8.  W.  186, 
receiver  of  corporation  other  than  railroad  not  liable  under  statute 
for  negligence  causing  death. 

95  Tex.  22-34,  64  &  W.  927,  66  8.  W.  48t,  ELUS  COITNTY  v.  THOMP- 
SON. 

Pees  of  County  Clerk  are  Part  of  Pnbllc  BevMiue  to  be  received 
and  accounted  for. 

Distinguished  in  Tarrant  County  v.  Butler,  35  Tex.  Civ.  426,  80 
S.  W.  659,  three-fourths  of  excess  of  fees  over  expenses  of  county 
clerk's  office  required  to  be  paid  into  county  treasury  not  grant  of 
public  money  to  municipal  corporation. 

95  Tex.  34-39,  64  8.  W.  863,  AETNA  INS.  CO.  Y.  EASTMAN. 

Where  Plaintiff's  Testimony  Contradicted  by  Proof  of  Declaratiozis 
inconsistent  therewith,  his  statements  consistent  therewith  are  in- 
admissible to  rebut  theory  of  fabrication. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Matthews,  100  Tex.  Civ.  73,  93 
S.  W.  1071,  silence  of  witness  considered  with  other  circumstances 
tending  to  discredit  him,  in  determining  whether  impeaching  testi- 
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inonj  on  collateral  issue  is  competent;  Davis  y.  Davis,  44  Tex.  Civ. 
242,  98  S.  W.  200,  applying  rule  where  wife  denied  making  state- 
ments showing  ignorance  of  deed  until  after  husband's  death,  ad- 
mitting corroborative  statements  made  before  his  death;  Vicars  v. 
Gulf  etc.  Ry.  Co.,  37  Tex.  Civ.  502,  84  S.  W.  287,  where  plaintiff's 
testimony  contradicted  by  proof  of  different  account  of  manner  of 
accident,  he  cannot  corroborate  himself  by  proof  of  subsequent 
statements  made  to  physician  and  attorney;  West  v.  Houston  Oil  Co., 
136  Fed.  350,  declarations  of  grantor  in  own  interest  in  disparage- 
ment of  title,  made  after  conveyance  not  admissible  in  rebuttal  of 
subsequent   declarations  against  interest   and  in  support   of  title. 

Distinguished  in  Gulf  etc.  Ry.  Co.  v.  Garren,  96  Tex.  615,  74  S. 
W.  898,  proof  of  prior  promise  to  repair  defective  step  in  an  action 
for  injury  caused  by  defect,  admissible  to  rebut  inference  of  falsity 
raised  by  failure  to  allege  promise  in  original  petition. 

Evidence  of  Former  Corroborative  Declarations  Inadmissible  in 
absence  of  testimony  impeaching  credibility  of  witness. 

Approved  in  Glover  v.  Coit,  36  Tex.  Civ.  108,  81  S.  W.  138,  up- 
holding exclusion  of  proof  of  former  corroborative  declarations  where 
witness  has  merely  been  contradicted  by  other  witnesses  and  no 
effort  made  to  impeach  his  testimony,  in  suit  to  remove  cloud; 
Kesselring  v.  Hummer,  130  Iowa,  150,  106  N.  W.  502,  emphasizing 
improbability  of  testimony  by  cross-examination  does  not  warrant 
admission   of   corroborating   statement   of   prosecutrix   in   seduction. 

96  Tex.  39-43,  64  S.  W.  930,  65  S.  W.  482,  OBACE  V.  WALKER. 

Where  Land  Owner  Agreed  to  Donate  Necessary  Land  for  Street 
traversing  his  land,  and  procured  ordinance  changing  its  location 
so  as  to  run  along  his  line,  with  proviso  that  street  be  not  less  than 
forty  feet  wide,  he  thereby  dedicated  forty  feet  for  street. 

See  notes,  129  Am.  St.  Rep.  591. 

95  Tex.  46-48,  64  S.  W.  929,  BOYD  V.  GHENT. 

Altbongh  Amended  Petition  in  Suit  on  Judgment  Lien  filed  after 
expiration  of  time  for  bringing  action  on  such  claim,  it  will  be  pre- 
sumed in  bupport  of  ruling  of  trial  court,  that  lien  was  asserted  in 
original  pleading  and  continued  in  amendments,  record  showing  noth- 
ing to  contrary. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Owens  (Tex.  Civ.),  75  S.  W. 
581,  failure  of  railroad  to  raise  question  as  to  validity  of  ordinances 
and  their  admissibility  upon  trial  of  personal  injury  action,  justifies 
inference  that  they  were  in  force  at  date  of  accident. 

One  Asserting  Judgment  Lien  must  Show  Lien  existed  when  suit 
is  brought. 

Approved  in  Bourn  v.  Robinson,  49  Tex.  Civ.  159,  107  S.  W.  875, 
holding  plaintiff  must  prove  execution  issued  upon  his  judgment 
within  twelve  months  after  its  rendition. 

05  Tex.  51-67,  65  8.  W.  27,  55  L.  B.  A.  861,  BXJIE  V.  OmCAGO  ETC. 
ET.  CO. 

When  a  Corporation  Transacts  Business  Tlirougb  Another,  using 
subcorporation  as  its  instrument,  it  is  represented  by  agents  of  lat- 
ter, and  its  liability  is  same  as  if  it  had  done  business  in  own  name. 

Approved  in  Southern  Kansas  Ry.  Co.  v.  Crump,  32  Tex.  Civ.  223, 
74  S.   W.  336,  complaint  against  two  railroads  for  injury  to   cattle 
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shipped,  alleging  thej  were  in  fact  an  entirety  and  tliat  initial  car- 
rier was  agent  of  other,  in  whose  interest  it  was*  operated,  sufficiently 
shows  latter's  liability;  Southern  Kansas  By.  Co.  v.  Crump,  32  Tex. 
Civ.  224,  74  S.  W.  337,  where  evidence  shows  that  two  railroads  are 
one  and  same,  save  in  name  only,  court  may  instruct  to  that  effect. 

Where  Texas  Ballraad  waa  Mere  Creature  of  Iowa  Sailroad,  service 
on  agents  of  former  in  action  by  nonresident  against  latter  on  cause 
of  action  arising  in  Iowa  gave  Texas  courts  jurisdiction. 

Approved  in  Chicago  etc.  By.  Co.  v.  Buie,  31  Tex.  Civ.  655,  73  8, 
W.  854,  reaffirming  rule;  Groel  v.  United  Electric  Co.,  69  N.  J.  Eq. 
423,  60  Atl.  832,  for  cause  of  action  arising  in  New  Jersey  court 
may  enforce  jurisdiction  over  foreign  corporation  by  process  served 
on  designated  agent,  though  corporation  not  at  time  of  service 
actually  transacting  business  in  state. 

95  Tex«  72-75,  65  a  W.  32,  PENDI^T  ▼.  BEBBY. 

When  Party  caxuiot  Furnish  Bond  on  Appeal,  but  is  able  to  pay 
part  of  costs,  he  is  not  entitled  to  appeal  until  payment  of  costs  to 
extent  of  his  ability  as  disclosed  by  his  affidavit. 

Approved  in  Smith  v.  Buffalo  Oil  Co.,  99  Tex.  78,  87  S.  W.  660,  up- 
holding appeal  without  bond  where  appellant  filed  affidavit  of  in- 
ability to  pay  costs  taken  before  trial  judge,  though  record  does  not 
show  minute  order  adjudging  sufficiency  of  proof. 

95  Tex.  76-79,  65  8.  W.  34,  MI3SOX7BI  ETO.  BY.  CO.  ▼.  KOLBE. 

Sustaining  Demurrer  to  Specific  Items  of  Damage  Claimed  excludes 
such  items  from  consideration  in  determining  jurisdictional  amount. 

Approved  in  Western  Union  Tel.  Co.  v.  Arnold,  97  Tex.  368,  33 
Tex.  Civ.  306,  77  S.  W.  249,  when  plaintiff's  demand  for  damages  for 
failure  to  deliver  telegram  is  reduced  by  demurrer  to  amount  over 
which  district  court  has  not  jurisdiction,  it  cannot  proceed  further; 
EoUer  v.  Zundelowitz,  32  Tex.  Civ.  168,  73  S.  W.  1072,  when  by  ex- 
ceptions plaintiff's  claim  for  rent  was  made  less  than  would  give 
jurisdiction  to  district  court  where  action  was  brought,  dismissal 
proper. 

96  Tex.  79-81,  65  S.  W.  176»  HABN  Y.  AMEBICAN  MUT.  BIJ>a.  ft 

8AV.  ASSN. 
Husband  and  Wife  cannot  by  Contract  Create  Lien  upon  home- 
stead for  attorney's  fees  in  collection  of  note  for  improvements. 
Approved  in  Cooper  v.  Brazelton,  135  Fed.  484,  following  rule. 

95  Tex.  85-88,  66  a  W.  171,  BALDWIN  ▼.  JOHNSON. 

After  Dissolution  of  Solvent  Corporation,  Stockholders,  as  tenants 
in  common,  may  maintain  suit  against  trespassers  on  behalf  of 
themselves  and  cotenants. 

Approved  in  Bean  v.  Dove,  33  Tex.  Civ.  381,  77  S.  W.  244,  reaffirm- 
ing rule  but  holding  that  statute  continues  to  run  against  cotenants 
not  suing. 

95  Tex.  88-92,  65  S.  W.  172,  HABBI8  ▼.  SCHLINKE. 

Cross-bill  is  Independent  Action,  and  It  is  Error  to  proeeed  to  trial 
and  judgment  on  same  without  citing  plaintiff  to  appear,  unless  actual 
appearance  after  filing. 

Approved  in  Kruegel  v.  Bolanz,  100  Tex.  577,  102  S.  W.  113,  filing 
of  cros&-bill  without  service  of  process  or  actual  notice  did  not  dis- 
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qualify  trial  judge,  who  was  not  party  to  original  proceeding  and 
bad  no  interest  in  cause  of  action;  Bryson  v.  Boyce,  41  Tex.  Civ. 
422,  92  S.  W.  822,  after  nonsuit,  if  writ  of  error  sued  out  in  due 
time,  lis  pendens  continues  as  to  purchases  during  interim;  Schwartz- 
lose  V.  Wagner, '36  Tex.  Civ.  85,  81  S.  W.  72,  so  far  as  notice  and 
appearance,  cross-bUl  places  plaintiffs  in  same  position  as  they  would 
be  as  defendants  in  an  original  action;  Smithers  v.  Smith,  35  Tex. 
Civ.  511,  80  S.  W.  647,  citation  waived  by  actual  appearance;  Bangs 
▼.  Sullivan,  33  Tex.  Civ.  37,  73  S.  W.  78,  plaintiff  may  nonsuit  over 
intervener's  protest,  leaving  petition  of  intervention  seeking  affirma- 
tive relief  pending;  Boyce  v.  Concho  Cattle  Co.  (Tex.  Civ.),  70  S.  W. 
357,  judgment  without  citation  and  service  or  appearance  will  be 
set  aside;  Hill  v.  Friday  (Tex.  Civ.),  70  8.  W.  568,  when  plaintiff 
fails  to  appear  and  prosecute,  action  should  be  dismissed,  unless  de- 
fendant's answer  prays  for  affirmative  relief;  Field  v.  O'Connor  (Tex. 
Civ.),  80  S.  W.  872,  citation  and  service  necessary  to  give  jurisdic- 
tion to  render  judgment  on  counterclaim,  unless  plaintiff  actually 
appears.    See  note,  64  L.  B.  A.  517. 

Plaintiff  is  Bomid  to  Take  Notice  of  AU  Defendant's  Pleadings  in 
answer  to  his  petition,  but  not  of  independent  claim  asserted  by  him. 

Approved  in  Cohen  v.  Moore,  101  Tex.  48,  104  S.  W.  1065,  holding 
judgment  for  defendant  on  claim  in  reconvention,  not  available  as 
offset,  is  not  void  if  plaintiff  had  notice  of  plea  in  reconvention. 

95  T«z.  95-102,  93  Am.  St  Bep.  814,  65  8:  W.  177,  TAFFINDEB  v. 
BffEBRBTiTi. 

Parol  EvidBnce  Admissible  to  Identify  Land  as  that  described  in 
deed. 

Distinguished  in  Fenn  v.  Texas  etc.  Lumber  Co.,  35  Tex.  Civ.  185, 
79  S.  W.  844,  when  contract  for  sale  of  lands  is  so  indefinite  that  the 
identity  of  the  lands  can  be  established  by  parol  evidence  only,  it 
does  not  comply  with  statute  of  frauds. 

To  Ascertaiii  Property  Set  Aside  In  Partition  of  Estate  in  Probate, 
it  is  proper  to  consider  order  itself,  inventory  and  report  of  com- 
missioners of  partition. 

Approved  in  Slaughter  ▼.  City  of  Dallas,  101  Tex.  317,  107  S.  W. 
49,  description  of  city  property  in  its  assessment  giving  number  of 
block,  dimensions  and  name  of  owner  of  lot,  is  sufficient,  if  he  owns 
one  lot  in  block. 

Order  Confirming  Guardian's  Sale  Before  Time  Specified  by  Statnte 
for  making  same  is  mere  irregularity  not  subject  to  collateral  attack. 

Approved  in  Greer  v.  Ford,  31  Tex.  Civ.  392,  72  S.  W.  75,  following 
rule. 

After  Confirmation  of  Reported  Sale  of  Lot,  sale  of  half  to  person 
named  in  order  and  half  to  another  not  named,  passes  title  to  pur- 
chasers and  renders  guardian  liable  for  price. 

Approved  in  Stroud  v.  Hawkins,  28  Tex.  Civ.  325,  67  S.  W.  536, 
report  of  sale  and  approval  vests  title  in  purchaser  and  guardian 
and  bondsmen  liable  to  wards  for  purchase  price. 

95  Tex.  103-106,  65  a  W.  180,  WALLACE  ▼.  FIBST  NATIONAL 


Bigbt  to  Plead  in  Abatement  of  Writ  of  Attachment  is  not  lost 
by  answering  to  merits. 
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Approved  in  Stewart  v.  Smallwood,  46  Tex.  Civ.  470,  102  S.  W. 
160,  holding  writ  of  attachment  issued  bj  nearest  justice  of  peace, 
acting  for  absent  justice  outside  his  own  precinct,  void. 

95  Tex.  112-116,  65  8.  W.  625,  MISSOUBI,  K.  &  T.  BY.  CO.  ▼.  HAI.- 
TON. 

Discovery  of  One's  Peril,  Wlio  by  His  Own  Negligence  na4  Fallen 
under  moving  cars,  by  employee  having  nothing  to  do  with  moving 
of  train,  did  not  make  railroad  liable  for  failure  to  exercise  care 
to  avoid  injury  after  discovery  of  peril. 

Approved  in  San  Antonio  Traction  Co.  ▼.  Kelleher,  48  Tex.  Civ. 
428,  107  S.  W.  67,  following  rule;  Cardwell  v.  Gulf  etc.  By.  Co.,  40 
Tex.  Civ.  70,  88  8.  W.  424,  employee  of  railroad  causing  injury  to 
one  riding  on  pilot,  must  have  actual  knowledge  of  peril  in  time  to 
prevent  injury  by  use  of  means  at  hand,  to  raise  issue  of  discovered 
peril;  Gulf  etc.  By.  Co.  v.  Miller,  30  Tex.  Civ.  128,  70  S.  W.  28,  must 
reasonably  appear  to  those  operating  engine  that  person  on  track 
is  in  actual  peril  in  time  to  prevent  injury,  to  render  railroad  liable 
where  contributory  negligence  exists;  Cunningham  v.  Ft.  Worth  etc. 
By.  Co.,  28  Tex.  Civ.  17,  66  S.  W.  468,  peremptory  instructions  proper 
where  shown  that  deceased  was  trespasser  and  jumped  from  train 
about  time  of  discovery  receiving  injury  resulting  in  death;  Lev- 
elsmeier  v.  St.  Louis  etc.  By.  Co.,  114  Mo.  Ap.  412,  90  S.  W.  106, 
street  railroad  liable  if  motorman  saw,  or  with  ordinary  care  could 
have  seen,  trespasser  on  track  at  point  commonly  used  by  pedes- 
trians in  time  to  avert  injury. 

95  Tex.  121-125,  66  8.  W.  480,  UNDEBWOOD  v.  JONES. 
Evidence  must  be  Strong  and  Convincing  to  Baise  Presumption  of 

law  justifying  appellate  court  in  rendering  judgment  on  reversal  for 
error  in  action  setting  up  parol  partition  of  land. 

Approved  in  Eastham  v.  Hunter,  98  Tex.  563,  86  8.  W.  324,  proof 
that  party  to  action  was  not  innocent  purchaser  must  be  conclusive 
to  authorize  appellate  court  to  render  judgment  after  reversal  of 
trial  court. 

95  Tez«  125-131,  65  S.  W.  876,  OABNEB  v.  BLACK. 

Question  of  Subrogation  of  PnrcliaseT  of  Vendor's  Lien  on  home- 
stead to  rights  of  vendor  immaterial  where  recovery  on  lien  note 
barred  by  limitation. 

Approved  in  Schneider  v.  Sellers  (Tex.  Civ.),  81  8.  W.  129,  pur- 
chase of  lien  without  agreement  of  subrogation  and  failure  to  at- 
tempt collection  four  years  bars  claim  under  statute;  Hilly er  v. 
Westfall  (Tex.  Civ.),  67  S.  W.  1048,  claim  of  purchaser  at  invalid 
sale  under  trust  deed  by  subrogation  to  enforce  valid  liens  against 
homestead  accrues  with  maturity  of  trust  deed,  and  is  barred  four 
years  thereafter. 

Separate  Examination  of  Wife  as  Affecting  Title  of  vendee  under 
deed. 

See  notes,  95  Am.  St.  Bep.  941;  88  Am.  St.  Bep.  718,  720. 

95  Tex.  131-140,  65  S.  W.  878,  WEBB  CO.  V.  BOABD  OF  SCHOOIa 
TBU8TEES  OF  LABEDO. 

Counties  are  Mere  Trustees  of  school  funds. 

Approved  in  Delta  Co.  v.  Blackburn,  100  Tex.  58,  93  S.  W.  422, 
county  being  merely  trustee  of  school  fund,  appropriated  to  that  uoe 
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by  state,  commissioner's  court  without  authority  to  reduce  interest 
rate  to  purchaser  of  school  lands. 

Wliere  Gommissioiier's  Gourt  Pays  to  Oounty  Treasurer  Income 
from  school  fund,  county  superintendent  in  thereafter  apportioning 
acts  as  agent  of  state  and  not  of  county. 

Approved  in  Oge  v.  Froboese  (Tex.  Civ.),  66  S.  W.  691,  county 
treasurer,  also  treasurer  of  school  fund,  not  liable  for  unequal  ap- 
portionment by  county  school  superintendent,  having  no  authority  to 
question  latter'b'  acts. 


95  Tex.  151-167,  66  a  W.  45,  MOOBE  ▼.  BELL. 

Suite  to  Enforce  Penalties  Under  Railroad  Gonunission  Law  can  be 
instituted  by  authority  of  attorney  general  only. 

Approved  in  Howth  v.  Greer,  40  Tex.  Civ.  557,  90  S.  W.  212,  county 
attorney  has  exclusive  right  to  prosecute  violations  of  state  criminal 
i  laws,  though  action  instituted  under  city  ordinance  in   corporation 

court;  Duncan  v.  State,  28  Tex.  Civ.  451,  67  S.  W.  905,  county  at- 
torney's authority  to  represent  state  in  all  cases  in  district  and  in- 
ferior courts,  does  not  cover  breaches  of  public  lands  regulations. 

95  Tex.  160-171,  66  8.  W.  51,  KELLETT  ▼.  TBIGE. 

Married  Woman  cannot  Ghange  Status  of  Separate  Property,  ex- 
cept in  manner  prescribed  by  statute. 

Approved  in  Kellett  v.  Trice  (Tex.  Civ.),  66  S.  W.  1135,  reaffirming 
rule;  Zimpleman  v.  Portwood,  48  Tex.  Civ.  441,  107  S.  W.  585,  mar- 
ried woman  must  be  joined  by  her  husband,  though  xhinor,  in  con- 
veying her  separate  estate;  White  v.  Simon  ton,  34  Tex.  Civ.  469,  79 
S.  W.  624,  neither  receipt  of  consideration,  subsequent  acquiescence 
nor  making  of  deed  will  pass  title  to  married  woman's  property,  when 
statute  not  strictly  followed;  Crouch  v.  Crouch,  30  Tex.  Civ.  291,  70 
S.  W.  596,  married  woman's  agreement  with  husband  to  settle  prop- 
erty rights  by  arbitration  not  provided  for  by  statute  not  binding. 

95  Tex.  172-174,  66  8.  W.  55,  LUEDDE  v.  HOOPEB. 

In  Sequestration  Suit  Wliere  Defendant  Beplevies  Property,  meas- 
ure of  plaintiff's  damages  is  market  value  of  property  at  time  of 
trial. 

Approved  in  Wood  v.  Fuller,  34  Tex.  Civ.  179,  78  S.  W.  236,  re- 
affirming rule. 

05  TAX.  174-175,  66  S.  W.  44,  HABDINO  V.  GOMMISSIONEB'S 
COUBT  OF  McLENNAN  GO. 

Persons  Having  Property  Bights  Jeopardized  by  Enforcement  of 
local  option  law  may  enjoin  enforcement,  if  no  remedy  at  law  exist. 

Approved  in  Robinson  v.  Wingate,  36  Tex.  Civ.  75,  80  S.  W.  1072, 
liquor  dealers  anticipating  criminal  prosecutions  under  local  option 
law  should  proceed  against  officers  enforcing  law,  not  those  in  charge 
of  election;  Sweeney  v.  Webb,  33  Tex.  Civ.  328,  76  S.  W.  768,  where 
enforcement  of  local  option  law  destroys  complainant's  business,  in- 
junction will  lie  to  test  same;  Norton  v.  Alexander,  28  Tex.  Civ.  468, 
67  S.  W.  788,  liquor  dealer,  whose  license  had  expired,  cannot  enjoin 
enforcement  of  local  option  law. 

In  Suit  to  Test  Besult  of  Local  Option  Election,  plaintiff  must  al- 
lege lawful  engagement  in  liquor  business. 

Approved  in  L.  Eppstein  &  Son  v.  Webb  (Tex.  Civ.),  75  S.  W. 
337,  reaffirming  rule. 


95  Tex.  176-210      NOTES  ON  TEXAS  BEPOBTS.  920 

95  T«z.  176-186,  66  &  W.  203,  NATIONAL  BANE  ▼.  GULP  ETC. 
BY.  CO. 
Beylsed  Statutes,  Article  3S12,  Does  not  Give  Lien  to  Workmen 

employed  in  shops  situated  on  land  of  railroad  bat  not  on  right  of 
way. 

Approved  in  National  Bank  v.  Gulf  etc.  By.  Co.  (Tex.  CiT.)«  ^^ 
S.  W.  63,  following  rule. 

95  Tez.  185-192,  66  8.  W.  209,  PABBI8H  ▼.  HAWES. 

Mortgagor's  Bepiresentations  Against  Homestead  Bights  do  not 
estop  him  from  making  such  claim  to  actual  home. 

Approved  in  Sheckles  v.  Lewis,  33  Tex.  Civ.  9,  75  S.  W,  837,  re- 
aflSrming  rule;  Davidson  v.  Jefferson  (Tex.  Civ.),  68  8.  W.  825,  though 
written  disclaimer  of  homestead  made  by  mortgagor,  proof  of  mort- 
gagee's knowledge  of  contrary  intentions  admissible  on  is&ue  of 
estoppel. 

95  Tex.  193-199,  66  8.  W.  206,  HABDMAN  ▼.  OBAWFOBD. 

Sale  by  Purchaser  of  School  Land  as  Actual  Settler  Gives  Vendee 

mere  right  to  be  substituted|  where  claim  not  perfected  by  residence 
for  statutory  period. 

Approved  in  Spence  v.  Mitchell,  96  Tex.  47,  70  S.  W.  74,  purchaser 
from  one  who  has  not  perfected  title  must  comply  with  statute  be- 
fore title  vests'  in  him. 

Where  Title  to  School  Iiands  is  in  Question,  Begnlarlty  of  Acts  of 
commissioner  must  be  put  in  proof. 

Approved  in  Anderson  v.  Walker  (Tex.  Civ.),  70  S.  W.  1004,  1005, 
no  presumption  exists  in  favor  of  regularity  of  commissioner's  acta 
in  classifying  and  appraising  lands. 

96  Tez.  200-210,  66  8.  W.  294,  DALLAS  CO.  ▼.  CLUB  LAND   9t 

CATTLE  CO. 

Gross  Proceeds  of  Sales  of  School  Lands  must  be  Turned  into  pub- 
lic school  fund  of  county. 

Approved  in  Slaughter  v.  Mallet  Land  etc.  Co.,  141  Fed.  293,. 
agreement  by  commissioner's  court  to  pay  agent  commissions  out  of 
price  of  lands  sold  is  void. 

County  School  Lands  and  Gross  Proceeds  Thereof  are  to  be  Held 
by  counties  in  trust  for  benefit  of  public  schools. 

Approved  in  Taber  v.  Dallas  County,  101  Tex.  249,  106  8.  W.  335, 
releasing  claim  for  damages  against  county  as  part  of  consideration 
for  purchase  of  school  lands  renders  sale  void. 

Authority  of  Commissioner's  Court  With  Bespect  to  School  Lands. 
is  limited,  and  it  cannot  convey  such  lands  in  payment  for  services  in 
subdividing  and  selling  same. 

Approved  in  HoUingsworth  v.  Young  County,  40  Tex.  Civ.  592,  91 
S.  W.  1094,  agreement  to  allow  commission  for  subdivision  and  sale 
of  school  lands  a  charge  upon  general  revenues  of  county;  Logan  v. 
Stephens  Co.  (Tex.  Civ.),  81  S.  W.  110,  commissioner's  court  has  no 
authority  to  delegate  unrestricted  power  of  sale  to  commissioner. 

Conveyance  of  School  Lands  as  Compensation  for  Services  in  sub- 
dividing same,  being  illegal,  is,  as  mere  personal  claim,  subject  to 
limitation. 

Approved  in  Delta  Co.  v.  Blackburn,  100  Tex.  58,  93  8.  W.  422,. 
county,  as  trustee  of  school  fund^  not  affected  by  statute  of  lim- 
itation. 
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05  Tez.  210-215,  66  8.  W.  293,  GRAVES  ▼.  KINNEY. 

Where  Husband  Joined  by  Wife  Biade  Pretended  Sale,  they  are 
bound  hy  transactions  as  against  bona  fide  purchaser  of  note  creating 
lien  thereon,  though  wife  was  ignorant  of  pretended  transfer. 

Approved  in  Causey  v.  Handley,  44  Tez.  Civ.  343,  98  S.  W.  432, 
and  Cooper  ▼.  Ford,  29  Tez.  Civ.  257,  69  S.  W.  490,  both  reaffirming 
rule;  Paris  Orocer  Co.  v.  Burks,  101  Tez.  112,  105  S.  W.  175,  up- 
holding right  of  attaching  creditors  of  son,  where  reconveyance  of 
land  to  his  mother  was  unrecorded  and  both  son  and  mother  remained 
in  possession. 

Distinguished  in  Lybrand  v.  Puller,  30  Tez.  Civ.  121,  69  S.  W.  1008, 
in  fictitious  sale  of  homestead,  purchaser  of  lien  notes  after  maturity 
charged  with  notice  of  ezisting  rights. 

95  Tez.  216-223,  93  Am.  St.  Bep.  827,  66  a  W.  290,  56  L.  &  A.  596, 

IiOBD  ▼.  NEW  YOBK  UPE  INa  00. 

DeclaratlonB  of  Decedent  That  He  bad  Oiven  Policy  to  his  sister 
should  be  considered  by  jury  as  evidence  of  delivery. 

Approved  in  Walker  ▼.  Erwin,  47  Tez.  Civ.  639,  642,  106  8.  W. 
165,  167,  applying  rule  on  issue  of  delivery  and  acceptance  of  deed; 
Flowers  v.  Sovereign  Camp,  40  Tez.  Civ.  600,  90  S.  W.  528,  assign- 
ment of  benefit  certificate  void  where  no  delivery  or  written  transfer; 
Lockett  V.  Lockett  (Ky.),  80  S.  W.  1153,  parol  assignment  of  insur- 
ance policy  to   one  having  insurable  interest  in  insured  valid. 

96  Tex.  223-234,  93  Am.  St.  Bep.  834,  66  S.  W.  449,  66  !•.  B.  A.  692, 

MISSOUBI  ETC.  BY.  CO.  v.  WOOD. 

Bailroad  Employing  Persons  to  Care  for  Sick  Employees  Liable  to 
outside  party  contracting  disease  through  carelessness  of  such  em- 
ployees. 

Approved  in  Missouri  etc.  By.  Co.  v.  Freeman  (Tez.  Civ.),  73  S. 
W.  544,  and  Missouri  etc.  By.  Co.  v.  Wood  (Tez.  Civ.),  68  S.  W. 
803,  both  reaffirming  rule;  Hogan  v.  Hospital  Co.,  63  W.  Ya.  89, 
59  S.  E.  944,  incorporated  hospital  conducted  for  private  gain  liable 
to  patients  for  negligence  or  misconduct  of  officers  or  employees; 
dissenting  opinion  in  Missouri  etc.  By.  Co.  v.  Freeman,  97  Tez.  411, 
79  S.  W.  17,  majority  holding  railroad  not  liable  for  negligence  of 
hospital  employee,  by  which  disease  was  communicated  to  outside 
persons.     See  note,  93  Am.  St.  Bep.  842. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Freeman,  97  Tez.  397,  79 
S.  W.  9,  denying  liability  of  railroad  for  negligence  of  employees  in 
hospital  as  not  engaged  within  scope  of  business  as  railroad. 

Where  Duty  to  Prevent  Spread  of  Contagioos  Disease  rests  upon 
private  corporation  or  person,  right  of  action  ezists  in  favor  of  every 
member  of  community  who  suffers  from  its  breach. 

Approved  in  Missouri  etc.  By.  Co.  v.  Baney,  44  Tez.  Civ.  522,  99 
S.  W.  591,  applying  rule  where  ticket  agent  communicated  smallpoz 
to  purchaser  of  ticket.    See  note,  93  Am.  St.  Bep.  841,  844,  850. 

95  Tez«  234-241,  66  S.  W.  447,  882,  PISCHEB  v.  SIMON. 

"Kow"  in  Statute  Eegulating  Notice  in  Sale  under  trust  deed 
refers  to  time  statute  went  into  effect. 

Approved  in  Georgi  v.  Juergen  (Tez.  Civ.),  66  S.  W.  874,  reaffirm- 
ing rule;  Marston  v.  Yaites  (Tez.  Civ.),  66  S.  W.  869,  written  notice 
to  debtor  in  sale  under  trust  deed  unnecessary. 
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96  Tex.  241^246,  66  S.  W.  644,  lOLO  ▼.  NUSKE. 

Time  Within  Wliich  Appeal  Bond  must  be  Filed  Buib  from  ren- 
dition of  order  complained  of. 

Approved  in  Milo  v.  Nuske  (Tex.  Civ.),  67  S.  W.  1103,  reaffirming 
rule;  Kyle  v.  Eichardson,  31  Tex.  Civ.  102,  71  S.  W.  400,  certiorari, 
under  statute,  not  granted  after  ninety  days  from  final  judgment 
sought  to  be  reviewed  where  no  motion  for  new  trial  made. 

96  Tex.  246-262,  66  S.  W.  664,  McOXmDT  ▼.  OONKEB. 

Wbere  There  is  Oonflict  of  Decisioiui,  Qnestlan  should  be  certified 
by  court  of  appeals  to  supreme  court. 

Approved  in  Welch  y.  Weiss,  99  Tex.  359,  90  S.  W.  162,  following 
rule. 

96  Tex.  262-268,  66  a  W.  766,  lAJLEVLBW  LAND  OO.  ▼.  BAH 
ANTONIO  TRACTION  CO. 

Street  Railway's  Contract  With  Land  Ccmpany,  to  operate  line  of 
street  railway,  is  assignable. 

Approved  in  Coleman  v.  Anderson,  98  Tex.  577,  86  S.  W.  733,  in- 
surance certificate  of  fraternal  order  assignable,  notwithstanding 
rules  of  order  to  contrary;  Missouri  etc.  By.  Co.  v.  Carter,  95  Tex. 
480,  68  S.  W.  166,  contract  of  jowner  of  private  business  with  railway, 
exempting  latter  from  liability  for  fire  in  consideration  of  private 
switch  being  established,  binds  successor  in  management  of  railway. 
See  note,  21  L.  R.  A.  (n.  s.)  360. 

Purchase  of  Texas  Property  Made  Oatslde  of  State  by  foreign  cor- 
poration is  not  "transaction  of  business  within  state"  nor  violation 
of  statutes  requiring  permit. 

Approved  in  Lake  View  Land  Co.  ▼.  San  Antonio  Traction  Co. 
(Tex.  Civ.),  67  S.  W.  1102,  reaffirming  rule;  Commercial  Telephone 
Co.  V.  Territorial  Bank  etc.  Co.,  38  Tex.  Civ.  199,  86  S.  W.  69,  hold- 
ing that  foreign  corporation  may  maintain  foreclosure  suit  for  benefit 
of  bondholders  it  represents,  without  permit;  Wilson  v.  Peace,  38 
Tex.  Civ.  235,  85  S.  W.  31,  purchaser  from  assignee  of  foreign  cor- 
poration, sued  for  purchase  price,  need  not  allege  that  corporation 
had  permit  to  do  business  in  state. 

96  Tex.  268-262,  66  8.  W.  764,  PBACOCK  ▼.  JJMBTJBGEB. 
Liquor  Dealer's  Ignorance  of  Fact  That  PnrchsBer  was  Student  is 

no  defense  in  action  to  recover  on  bond. 

Approved  in  Peacock  v.  Limburger  (Tex.  Civ.),  67  S.  W.  518,  re- 
affirming rule;  Price  v.  Wakeham,  48  Tex.  Civ.  344,  107  S.  W.  134, 
holding  where  defendant  alleged  sale  of  liquor  was  made  under  be- 
lief minor  was  of  age,  it  was  not  reversible  error  to  overrule  excep- 
tion to  petition  alleging  minor  was  youthful  in  appearance;  Tinkle 
V.  Sweeney,  97  Tex.  193,  77  S.  W.  610,  and  Cox  v.  Thompson,  96  Tex. 
471,  73  S.  W.  951,  both  holding  good  faith  as  to  age  of  purchaser  no 
defense,  in  action  on  liquor  dealer's  bond  for  permitting  minor  to 
enter  and  remain  in  saloon;  Holly  v.  Simmons,  38  Tex.  Civ.  129,  85 
S.  W.  327,  belief  that  person  was  of  age  no  defense  in  action  on 
liquor  dealer's  bond  for  permitting  gift  of  liquor  to  minor. 

Distinguished  in  Holly  v.  Simmons,  99  Tex.  233,  89  S.  W.  776, 
denying  liquor  dealer's  liability  on  bond  when  sale  made  to  minor 
believed,  upon  good  ground,  to  have  been  of  age. 
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85  Tex.  262-268,  66  8.  W.  833,  FOBT  WOBTH  ETC.  BY.  CO.  v. 
MA8TEBS0N. 

Bailway  Company  not  Jostifled  in  Befosal  to  Beceive  Cattle  for 
Sbipment  to  place  within  Texas  qaarantine  lines,  when  such  lines  do 
not  conform  to  those  established  by  United  States  Department  of 
Agriculture,  as  required  bj  statute. 

Approved  in  Wallace  ▼.  State  (Tex.  Civ.),  69  8.  W.  507,  holding 
it  not  unlawful  to  drive  cattle  into  counties  outside  protected  terri- 
tory fixed  by  federal  quarantine  lines.  See  note,  13  L.  R.  A.  (n.  s.) 
361. 

Texas  Uveatock  Sanitary  Commission,  in  establishing  quarantine 
line  against  Texas  fever,  compelled  by  statute  to  follow  federal  quar- 
antine line. 

See  note,  97  Am.  St.  Rep.  248. 

05  Tex.  268-278,  66  8.  W.  836,  CITY  OF  DAU.AS  ▼.  DAUiAS  ETC. 
BT.  CO. 

City  of  Dallas  Antborized  by  Special  Charter  to  Tax  Franchises  of 
street  railways  as  part  of,  or  separate  from,  its  tangible  property. 

Approved  in  Southwestern  Tel.  etc.  Go.  v.  City  of  San  Antonio, 
32  Tex.  Civ.  104,  73  S.  W.  861,  where  city  charter  required  tax  on 
all  property,  franchises  subject  to  taxation.  See  notes,  131  Am.  St. 
Rep.  873;  66  L.  R.  A.  56. 

Thongh  Words  of  Fermission  When  Used  in  Reference  to  Duties  of 
public  ofScers  are  mandatory,  yet  such  construction  will  be  governed 
by  legislative  intent  deduced  from  subject  matter. 

Approved  in  Smalley  v.  Paine,  102  Tex.  305,  116  S.  W.  39,  language 
in  proviso  to  statute  requiring  transcripts  to  be  filed  within  ninety 
days,  that  it  may  for  good  cause  shown  be  filed  later,  is  permissive. 

Requirement  of  Fayment  of  Fixed  Annual  Charge  or  Bonus  to 
city  by  ordinance  granting  street  railway  franchise  does  not  preclude 
city  from  imposing  ad  valorem  tax  on  franchise. 

See  note,  60  L.  R.  A.  80. 

95  Tex.  278-284,  66  8.  W.  1095,  BAILBOAD  COMMISSION  v.  WELD. 

In  Action  Against  Railroad  Commission  to  Determine  reasonable- 
ness of  rates  fixed  by  it,  reasonableness  depends  upon  character  of 
shipments  alleged,  and  the  court's  determination  of  question  is  final 
judgment,  from  which  appeal  will  lie. 

Approved  in  Railroad  Commission  v.  Weld  (Tex.  Civ.),  68  S.  W. 
1117,  reaffirming  rule. 

95  Tex.  284-295,  67  8.  W.  92,  TENISON  ▼.  FATTON. 

Frinciple  That  Trustee  cannot  Secure  an  Advantage  to  Himself  in 
Disposing  of  trust  property  does  not  apply  to  bank  director  in  fair 
transaction  with  other  directors  not  disqualified  by  adverse  personal 
interests. 

Approved  in  Scott  v.  Farmers'  etc.  Nat.  Bank,  97  Tex.  46,  104  Am. 
St.  Rep.  835,  75  S.  W.  9,  holding  that  directors  cannot  bind  corpora- 
tion in  matter  in  which  all  are  personally  and  adversely  interested; 
Nabours  ▼.  McCord,  97  Tex.  533,  80  8.  W.  598,  sale  by  assignees  for 
benefit  of  creditors,  directly  or  indirectly,  to  one  assignee  is  voidable, 
unless  consent  of  beneficiaries  obtained. 

Trustee  may  Buy  or  be  Interested  in  Buying  Directly  from  his 
beneficiary,  but  may  not  buy  from  himself  nor  secure  advantage  in 
purchase  of  trust  property  by  another. 
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Approved  in  Parks  v.  Worthington,  101  Tex.  511,  109  S.  W.  911, 
conveyance  by  trustee  to  his  wife  becomes  community  property,  and. 
conveyance  is  voidable  by  cestui  que  trust  on  restoring  considera- 
tion. 

95  Tex.  295-309,  67  a  W.  80,  HAZI^EWOOD  ▼.  BOGAN. 
Day  "frcnn"  WMch  Lease  Is  to  Bon  Ezclnded  in  Oon^rating  Texm, 

unless  contrary  intention  expressed  or  implied  from  context  or  cir- 
cumstances of  ease. 

Approved  in  McGee  v.  Corbin,  96  Tex.  40,  70  S.  W.  80,  lease  of 
school  land  running  "from"  fixed  date  is  presumed  to  be  accepted 
in  accordance  with  construction  adopted  by  land  office  including  such 
date  within  term;  Jones  v.  Lohman,  36  Tex.  Civ.  422,  81  8.  W.  1004, 
following  rules. 

Wlien  Land  Oommlssioner  has  Wrongfully  Canceled  Award  to  appli- 
cant for  purchase  of  school  land,  latter  is  entitled  to  mandamus  to 
compel  reinstatement. 

Approved  in  McDowell  v.  Terrell,  99  Tex.  109,  87  S.  W.  669,  apply- 
ing rule  where  lease  of  school  land  was  wrongfully  set  aside  by  land 
commissioners  in  favor  of  subsequent  applicant  to  purchase;  Harper 
V.  Terrel,  96  Tex.  481,  73  S.  W.  950,  awarding  mandamus  to  compel 
land  commissioner  to  reinstate  purchaser  of  timber  land  where  com- 
missioner without  authority  canceled  sale.  See  note,  98  Am.  St.  Bep. 
873. 

Distinguished  in  Thaxton  v.  Terrell,  99  Tex.  564,  91  S.  W.  560^ 
denying  mandamus  to  compel  land  commissioner  to  make  unqualified 
acceptance  of  application  for  purchase  of  school  land  where  he  re- 
quired applicant  to  release  right  to  minerals  therein. 

Where  Award  is  Made  on  Frematnre  Application  to  Porchase 
school  lands,  after  land  came  on  market,  subsequent  renewal  of  ap- 
plication is  unnecessary  where   no   intervening  rights  attached. 

Approved  in  Patterson  v.  Terrell,  96  Tex.  511,  512,  74  S.  W.  20, 
Williams  v.  Barnes,  44  Tex.  Civ.  299,  99  S.  W.  127,  Jones  v.  Lohman, 
36  Tex.  Civ.  423,  81  S.  W.  1004,  and  Smith  v.  Zesch,  30  Tex.  Civ. 
448,  449,  70  S.  W.  777,  778,  all  following  rule;  McDowell  v.  Terrell, 
99  Tex.  110,  87  S.  W.  669,  applying  rule  where  new  lease  was  issued 
after  expiration  of  former  lease,  though  application  was  filed  before 
former  lease  expired;  Perry  v.  Butherford,  39  Tex.  Civ.  479,  87  S. 
W.  1055,  holding  where  applicant  to  purchase  school  land  is  not 
actual  settler  at  time  of  filing  application,  but  later  in  day  becomes 
such,  he  is  not  entitled  to  land  where  before  it  is  awarded  to  him 
another  makes  application;  Steward  v.  Wagley,  29  Tex.  Civ.  107,  108,, 
68  S.  W.  299,  applying  rule  whero  defendant  made  application  to 
purchase  school  land  at  one  dollar  per  acre  when  it  was'  appraised 
at  two  dollars,  and  award  was  made  by  commissioner  after  appraisal 
was  changed  to  one  dollar,  no  intervening  rights  having  attached. 

Distinguished  in  Burnham  v.  Terrell,  97  Tex.  316,  78  S.  W.  502, 
rule  not  applicable  to  acceptance  and  award  on  application  to  pur- 
chase tract  as  detached  land  made  when  land  was  not  detached  or 
subject  to  sale  as  such;  Ford  v.  Brown,  96  Tex.  542,  74  S.  W.  536, 
application  for  purchase  of  school  land  made  before  notice  of  valua- 
tion was  filed  with  county  clerk  gives  applicant  no  right  or  title 
as  against  subsequent  applicant;  Keen  v.  Featherston,  29  Tex.  Civ. 
564,  69  S,  W.  983,  holding  county  surveyor,  although  his  resignation 
had  been  accepted  by  land  commissioner,  not  entitled  to  award  oil 
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application  for  land  where  no  successor  was  appointed;  Corbin  v. 
McGee  (Tex.  Civ.)y  ^7  S.  W.  1070,  where  all  applications  to  purchase 
land  were  made  prior  to  expiration  of  leabe,  and  one  of  applicants 
file  application  subsequent  thereto,  he  is  entitled  to  land. 

School  Land  Is  Subject  to  Sale  at  Expiration  of  Lease,  but  if  im- 
provements valued  at  two  hundred  dollars  had  been  made,  lessee  had 
right  to  renew  lease  upon  expiration  of  former  one,  without  having 
land  first  exposed  to  sale. 

Approved  in  Taylor  v.  Rose,  30  Tex.  Civ.  472,  70  8.  W.  1023,  hold- 
ing where  lessee,  having  made  improvements,  applies  to  re-lease  upon 
expiration  of  former  lease,  and  there  is  contemporaneous  applicant 
to  purchase  as  actual  settler,  land  should  be  awarded  latter. 

Lessee  and  not  Assignee  Is  Oiven  Prior  Sight  to  purchase  school 
land  as  actual  settler  for  sixty  days  after  expiration  of  lease. 

Approved  in  Adkinson  v.  Porter  (Tex.  Civ.),  73  8.  W.  44,  fol- 
lowing rule;  Stokes  v.  Riley,  29  Tex.  Civ.  378,  68  S.  W.  706,  uphold- 
ing assignment  of  lease  of  school  lands. 

Bight  of  Settler  to  Purchase  School  Lands  is  limited  to  four  orig- 
inal surveys. 

Approved  in  Stephens  v.  Porter,  29  Tex.  Civ.  558,  69  B.  W.  424, 
arguendo. 

95  Tex.  309-313,  67  8.  W.  77,  GXTLF  ETC.  BY.  OO.  ▼.  OUSHNET. 

Jury  may  Determine  Aggregate  Damages  to  Shipment  from  Origin 
to  destination,  and  apportion  amount  against  each  connecting  carrier 
for  its  individual  fault. 

Approved  in  International  etc.  Ry.  Co.  v.  Startz,  97  Tex.  172,  77 
S.  W.  2,  railroad  limiting  its  liability  for  damage  to  shipment  can- 
not, in  absence  of  showing  of  partnership  with  connecting  carrier, 
be  held  liable  for  damages,  not  caused  on  its  road. 

When  Freight  Transported  by  Several  Carriers  is  Damaged,  subse- 
quent to  shipment,  in  absence  of  evidence  to  contrary,  it  will  be  pre- 
sumed it  was  through  fault  of  last  carrier. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Byers  Bros.,  40  Tex.  Civ.  535, 
90  S.  W.  721,  following  rule. 

Where  Plaintiff  Shows  Whole  Damage  to  Shipment  When  Received 
by  last  carrier,  burden  is  on  latter  to  show  damage  did  not  occur  on 
its  road,  and  if  successful,  burden  is  on  preceding  carrier. 

Approved  in  Houston  etc.  R.  Co.  v.  Bath,  40  Tex.  Civ.  273,  90  S.  W. 
57,  applying  rule  in  charge;  Gulf  etc.  Ry.  Co.  v.  H.  B.  Pitts  &  Son, 
37  Tex.  Civ.  215,  83  S.  W.  729,  last  carrier  showing  goods  were  not 
damaged  while  in  its  possession,  burden  was  on  next  preceding  car- 
rier to  acquit  itself;  Ft.  Worth  etc.  By.  Co.  v.  Shanley,  36  Tex.  Civ. 
292,  81  S.  W.  1015,  charge  placing  burden  on  each  defendant  to  show 
damages  to  shipment  did  not  occur  on  its  line  is  erroneous.  See  note, 
101  Am.  St.  Rep.  395. 

95  Tex.  313-320,  93  Am.  St.  Bep.  855,  67  S.  W.  85,  58  L.  B.  A.  711, 
NAQUIN  V.  TEXAS  ETC.  INVESTMENT  ASSN. 

Vendee  Keeping  Premises  Insured  for  Vendor's  Benefit  cannot,  in 
case  of  fire,  without  latter's  consent,  apply  insurance  on  unpaid 
puichase  money,  but  it  must  be  used  by  vendor  in  rebuilding. 

Approved  in  dissenting  opinion  in  Thorp  v.  Croto,  79  Vt.  396,  405, 
411,  413,  118  Am.  St.  Rep.  961,  65  Atl.  563,  567,  568,  10  L.  R.  A. 
(n.  8.)  1166,  majority  holding  where  no  part  of  mortgage  debt  was 
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due  at  time  mortgagee  reeeived  money  on  policy  procured  for  his 
benefit  by  mortgagor,  he  should  apply  to  extinguish  debt  as  fast  as 
same  becomes  due.  See  notes,  102  Am.  St.  Bep.  356;  118  Am.  St. 
Eep.  971. 

Miscellaneous. — Cited  in  Naquin  ▼.  Texas  Savings  etc.  Assn.  (Tex. 
Civ.),  67  S.  W.  909,  another  appeal  of  same  litigation. 

95  Te^.  321-327,  67  8.  W.  90,  HILJE  ▼.  HETTICH. 

Promise  by  Master  to  Repair  Defect  Believes  Servant  from  as- 
sumption of  risk  for  reasonable  time  thereafter. 

See  note,  119  Am.  St.  Bep.  440. 

Miscellaneous.— Cited  in  Hettich  ▼.  Hillje,  33  Tex.  Civ.  571,  77 
S.  W.  641,  another  phase  of  same  case. 

95  Tex.  327-^33,  67  8.  W.  88,  MI8SOUBI  ETC.  BT.   OO.  ▼.  DUr- 
WOBTH. 

Opinion  as  to  Market  Valne  of  Cattle  Drawn  from  Inqniry  and 
offer  is  not  reversible  error,  where  other  witnesses  testified  to  greater 
deterioration  in  value,  which  was  enly  evidence  in  issue. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Gunter,  44  Tex.  Civ.  486,  99 
S.  W.  155,  testimony  of  witness  as  to  weight  of  cattle  who  saw  them 
weighed,  and  afterward  received  official  weigh-master's  certificate  of 
weights,  is  admissible. 

Secondary  Evidence  is  Admissible  Where  Instrument  is  beyond  ju- 
risdiction of  court  and  will  not  be  voluntarily  produced. 

Cited  in  Ft.  Worth  etc.  By.  Co.  ▼.  Garlington,  41  Tex.  Civ.  341,  92 
S.  W.  271,  arguendo. 

Evidence  of  Price  Paid  by  PlaintUI  for  Property  on  which  damages 
are  claimed  is  inadmissible. 

Approved  in  Texas  etc.  By.  Co.  v.  Dishman,  41  Tex.  Civ.  251,  91  S. 
W.  828,  following  rule. 

It  not  Appearing  That  Agent  Who  Made  Deposition  resided  in 
county  where  trial  was  held,  it  will  be  assumed  in  favor  of  court's 
ruling  he  resided  there. 

Approved  in  Missouri  etc.  By.  Co.  v.  Owens  (Tex.  Civ.),  75  S,  W. 
581,  failure  to  raise  question  as  to  whether  certain  ordinance  was  in 
force  at  time  of  accident  justifies  inference  it  was  in  force. 

95  Tex.  333-334,  93  Am.  St.  Bep.  862,  67  S.  W.  87,  58  K  B.  A.  698, 
WESTEBN  UNION  TEL.  CO.  v.  COBB. 
Delivery  of  Message  to  Clerk  of  Hotel  Where  Addressee  Iiodged  is 

not  compliance  with  undertaking  of  telegraph  company. 

Approved  in  Western  Union  Tel.  Co.  v.  McCaul,  115  Tenn.  106,  90 
S.  W.  858,  where  telegram  is  addressed  to  one  person  in  care  of  an- 
other, in  absence  of  real  addressee,  company  must  deliver  to  person  in 
whose  care  it  was  sent  alone.  See  notes,  128  Am.  St.  Bep.  587;  59 
L.  B.  A.  477. 

95  Tex.  335-336,  67  8.  W.  495,  512,  TIPPETT  Y.  BBOOK8. 
Conveyance  of  Beal  Estate  by  Married  Woman  Joined  by  her  minor 

husband  is  valid. 

Approved  in  Zimpleman  ▼.  Port  wood,  48  Tex.  Civ.  440,  107  S.  W. 
585,  holding  deed  by  wife  of  separate  property  for  necessaries  not 
joined  in  by  minor  husband  is  void. 
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95  Tex.  346-351,  67  8.  W.  315,  INTEBNATIONAL  ETC.  ET.  00.  ▼. 


Bmden  Ib  on  Defendant  to  Aver  and  Prove  assumption  of  risk. 

Approved  in  Texas  etc.  By.  Co.  v.  Higgins,  44  Tex.  Civ.  526,  99  S.  W. 
202,  though  burden  of  proving  assumed  risk  is  on  defendant,  it  cannot 
as  matter  of  law  be  held  switchman  was  injured  by  risk  assumed  of 
open  frog,  where  engineer  failed  to  obey  signals;  Price  v.  Consumers' 
Cotton  Oil  Co.,  41  Tex.  Civ.  49,  90  S.  W.  718,  holding  defense  of  as- 
sumed risk  must  be  pleaded;  Galveston  etc.  By.  Co.  v.  Brown,  33  Tex. 
Civ.  590,  77  S.  W.  833,  court  properly  refused  charge  submitting  issue 
of  assumed  risk,  it  not  having  been  pleaded;  Bonn  v.  Galveston  etc. 
By.  Co.  (Tex.  Civ.),  82  S.  W.  813,  applying  rule  where  trackman  was 
injured  as  result  of  defendant's  negligence  in  providing  sufficient  help 
to  carry  rail  in  safety. 

Miscellaneous. — See  note,  11  L.  B.  A.  (n.  s.)  199. 

95  Tex.  361-352,  67  S.  W.  314,  WATSON  ▼.    FIBST  NAT.  BANK. 

Petition  Abandoned  by  Amendment  is  admissible. 

Approved  in  Houston  etc.  By.  Co.  v.  De  Walt,  96  Tex.  135,  97  Am. 
St.  Bep.  877,  70  S.  W.  538  applying  rule  admitting  plea  of  defendant. 

05  Tex.  352-358,  67  8.  W.  401,  BIIiLINO  Y.  SCHIJLTZE. 

Oonveyance  by  Fraadulent  Grantee  to  One  having  notice  of  fraud  is 
void  as  against  wife  having  existing  claim  for  alimony  at  time  of  first 
fraudulent  conveyance. 

Approved  in  Clark  v.  Bell,  40  Tex.  Civ.  43,  89  S.  W.  40,  deed  to  wife 
by  husband  is  superior  to  sheriff's  deed  to  defendant  obtained  at  ex- 
ecution against  husband,  unless  made  by  husband  in  fraud  of  cred- 
itors; Baum  V.  Coraicana  Nat.  Bank,  32  Tex.  Civ.  535,  75  S.  W.  866, 
holding  landlord  cannot  complain  of  deed  of  trust  by  tenant  on  goods 
on  which  he  claims  lien,  as  fraudulent,  as  his  lien,  if  valid,  is  superior. 
See  note,  18  L.  B.  A.  (n.  s.)  1154. 

95   Tex.  364-366,  67  &  W.   408,  FOBT  WOBTH  ETC.  BT.   CO.   v. 
BOWEN. 

Cliarge  Which  Instmcts  Jnry  to  Use  All  Beasonable  Efforts  at  hand 
to  avert  accident    is  proper. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Bowen,  30  Tex.  Civ.  16,  68 
S.  W.  701,  reaffirming  rule;  Feillo  v.  San  An«tonio  Traction  Co.,  48  Tex. 
Civ.  543,  107  S.  W.  369,  applying  rule  in  action  against  street  railway 
for  injuries  caused  by  collision  between  car  and  plaintiff's  buggy;  In- 
ternational etc.  Co.  V.  Jackson,  41  Tex.  Civ.  57,  90  S.  W.  920,  charge 
relieving  defendant  of  liability  only  where  it  is  impossible  to  stop 
train,  when  discovering  one  in  peril,  is  objectionable;  Northern  Texas 
Traction  Co.  ▼.  Yates,  39  Tex.  Civ.  118,  88  S.  W.  284^  where  plaintiff's 
action  is  predicated  on  defendant's  negligence  after  discovering  him  \n 
peril,  his  contributory  negligence  in  getting  into  such  position  is  not 
a  defense. 

Miscellaneous. — Cited  in  Northern  Texas  Traction  Co.  v.  Yates,  39 
Tex.  Civ.  117,  88  S.  W.  283,  charge  assuming  plaintiff  was  injured  and 
in  perilous  position  when  evidence  is  uncontroverted  is  not  erroneous; 
Missouri  etc.  By.  Co.  v.  Hammer,  34  Tex.  Civ.  358,  78  S.  W.  710,  up- 
holding charge  requiring  those  in  charge  of  train  when  they  discover 
infant  on  track  to  resort  to  all  means  at  their  command  to  stop  train 
before  it  reaches  child. 
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95  Tex.  367-369,  67  8.  W.  404,  ANDERSON  ▼.  ANDEBSOK. 

Variance  Between  PlaintifTB  Petition  in  Trespass  to  Try  Title  alleg- 
iiig  joint  ownership  and  proof  which  shows  ownership  in  only  one  does 
not  defeat  right  of  latter. 

Approved  in  Anderson  v.  Anderson  (Tex.  Civ.),  68  S.  W.  297,  re- 
affirming rule;  Stokes  v.  Biley,  29  Tex.  Civ.  375,  68  S.  W.  704,  plaintiff 
in  action  of  trespass  to  try  title  maji  under  allegation  of  fee  simple 
title,  prove  leasehold  interest. 

95  Tex.  OiY.  360-391,  67  &  W.  484,  68  L.  &  A.  699,  DOUGIiASS  ▼. 
BLOUNT. 
Attorney  la  not  Prevented  ftom  Purchasing  Def endanf  a  Property  for 

himself  at  execution  sale  under  process  controlled  by  him  for  plaintiff. 

Approved  in  Boss  v.  Drouilhet,  34  Tex.  Civ.  331,  80  S.  W.  244,  fol- 
lowing rule;  Beall  v.  Chatham,  100  Tex.  374,  99  S.  W.  1118,  purchase 
of  property  from  assignee  in  bankruptcy  by  attorney  of  bankrupt  is 
not  nullity. 

Foreclosure  by  Assignee  of  One  of  Notes  Secured  by  Vendor^  Llsn 
does  not  affect  rights  of  vendor  who  holds  other  notes,  and  who  was 
not  made  party. 

Distinguished  in  Perry  v.  Bowdell,  38  Tex.  Civ.  100,  84  S.  W.  835,  as- 
signee of  two  of  series  of  notes  secured  by  mechanic's  lien  has  lien 
prior  to  purchaser  of  other  notes  at  receiver's  sale  after  suit  by  orig- 
inal holder;  McLano  v.  Sullivan,  29  Tex.  Civ.  251,  69  S.  W.  193,  where 
recorded  deed  reserved  lien  secured  by  two  notes,  and  assignee  of  one 
of  notes  foreclosed,  making  vendor  party,  purchaser  at  forecloenre  sale, 
ignorant  of  outstanding  note,  took  free  of  lien. 

95  Tex.  391-404,  67  a  W.  884,  NEW  YOBK  LIFE  INa  GO.  v.  EHCK 
USH. 

Statute  of  New  York  Beqnlrlng  Notice  to  be  Given  insored  of  pay- 
ment falling  due  before  forfeiture  for  nonpayment  applies  to  payment 
of  extension  note  given  to  secure  payment  of  premium. 

Approved  in  New  York  Life  Ins.  Co.  v.  English,  96  Tex.  272,  72  S.  W. 
58,  and  Washington  Life  Ins.  Co.  v.  Berwald  (Tex.  Civ.),  72  S.  W.  438, 
both  following  rule;  New  York  Life  Ins.  Co.  v.  English  (Tex.  Civ.)» 
79  S.  W.  620,  following  construction  placed  on  New  York  statute  by 
supreme  court. 

Distinguished  in  Metropolitan  Life  Ina.  Co.  v.  Bradley,  98  Tex.  233, 
82  S.  W.  1032,  68  L.  E.  A.  509,  holding  New  York  statute  has  no  bear- 
ing on  forfeiture  of  insurance  contract  made  in  Texas  by  New  York 
company,  in  absence  of  stipulation  importing  statute  into  it. 

Miscellaneous. — Cited  in  New  York  Life  Ins.  Co.  v.  Englirii  (Tex. 
Civ.),  70  S.  W.  441,  another  phase  of  same  case. 

95  Tex.  409--112,  67  S.  W.  768,  MISSOUBI  ETC.  BY.  00.  ▼.  JOHN- 
^      SON. 

General  Objection  in  Advance  to  Testimony  of  Pbysiciaa  as  to  Any- 
thing Said  or  done  by  plaintifT  on  occasion  of  bis  examination  does 
not  raise  question  as  to  error  in  admitting  expression  of  pain,  called 
forth  by  manipulations  of  physicians. 

Approved  in  Consumers*  Cotton  Oil  Co.  v.  Jonte,  36  Tex.  Civ.  23,  80 
S.  W.  850,  following  rule;  El  Paso  etc.  E.  E.  Co.  v.  Polk,  49  Tex.  Civ. 
272,  108  S.  W.  762,  objection  to  admission  of  physician's  testimony  of 
plaintiff's  declaration  of  pain  in  back  on  ground  that  time  intervening 
between  accident  and  declaration  are  too  remote  does  not  raise  point 
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that  declaration  was  made  during  examination  arranged  for  purpose; 
St.  Louis  etc.  Rj.  Co.  v.  Demsey,  40  Tex.  Civ.  400, 89  S.  W.  787,  applying 
rule  where  bill  of  exception  failed  to  show  testimony  of  physician  as* 
to  declaration  of  plaintiff's  ability  to  hear  was  made  on  occasion  pre- 
pared by  plaintiff  to  furnish  physician  information;  Travelers'  Ins. 
Co.  V.  Hunter,  30  Tex.  Civ.  493,  70  S.  W.  800,  holding  motion  to  with- 
draw all  that  part  of  evidence  of  certain  witnesses  to  effect  that  in- 
sured told  them  injury  was  accidental  properly  overruled  as  being 
too  general. 

DedaratioiiB  of  Pain  Made  to  Expert  on  Occasion  prepared  by 
plaintiff  for  purpose  of  furnishing  him  with  favorable  information 
for  himself  are  inadmissible. 

See  note,  21  L.  B.  A.  (n.  s.)  827. 

Distinguished  in  Texas  etc.  B.  Co.  v.  Powell,  38  Tex.  Civ.  162,  86 
8.  W.  23,  Texas  State  Fair  v.  Marti,  30  Tex.  Civ.  134,  69  S.  W.  433, 
and  Arrington  v.  Texas  etc.  By.  Co.  (Tex.  Civ.),  70  S.  W.  551,  all  ad- 
mitting involuntary  expressions  of  pain. 

95  Tex.  413-^19,  07  8.  W.  766»  OXTU*  ETC.  BT.  CO.  ▼.  MANOHAM. 

Plea  of  Contribntory  Negligence  in  Oe&eral  Terms  la  Sufficient  to 
admit  proof  of  particulars  and  to  entitle  defendant  to  instructions 
grouping  particulars. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Hall,  98  Tex.  490,  85  S.  W. 
790,  following  rule;  St.  Louis  etc.  By.  Co.  v.  Everett,  40  Tex.  Civ. 
289,  89  S.  W.  459,  where  defendant  pleaded  contributory  negligence 
and  there  was  evidence  to  support  it,  it  was  entitled  to  charge  group- 
ing such  facts;  Dallas  Consol.  etc.  By.  Co.  v.  Ison,  37  Tex.  Civ.  221, 
83  S.  W.  408,  holding  defendant  entitled  to  charge  affirmatively  sub- 
mitting defense  of  contributory  negligence,  though  court  gave  general 
charge;  Houston  etc.  B.  Co.  v.  Turner,  34  Tex.  Civ.  402,  78  S.  W. 
715,  where  contributory  negligence  is  vital  issue,  defendant  is  en- 
titled to  charge  grou|)ing  facts  relied  on;  Williams  v.  Galveston  etc. 
By.  Co.,  34  Tex.  Civ.  149,  78  S.  W.  48,  upholding  charge  grouping 
facts  constituting  contributory  negligence  and  applying  law  to  them. 

Standard  Mortality  Tables,  to  Show  Probable  Duration  of  Life  of 
one  suing  for  injury,  are  admissible. 

Approved  in  International  etc.  B.  Co.  v.  Brandon,  37  Tex.  Civ. 
372,  84  S.  W.  273,  International  etc.  B.  Co.  v.  Tisdale,  36  Tex.  Civ. 
175,  81  S.  W.  348,  Texas  etc.  B.  Co.  v.  Kelly,  34  Tex.  Civ.  29,  80 
S.  W.  1078,  San  Antonio  etc.  By.  Co.  v.  Moore,  31  Tex.  Civ.  374,  72 
S.  W.  228,  and  Missouri  etc.  By.  Co.  v.  Scarborough,  29  Tex.  Civ. 
201,  68  S.  W.  200,  all  following  rule. 

95  Tex.  420-424,  67  8.  W.  767,  WESTEBN  UNION  TEL.  CO.  v. 
8WEABINOEN. 

Wbere  Addressee  of  Message  Neither  Besided  nor  was  Found  within 
limits  in  which  telegraph  company  contracted  to  make  delivery,  it  is 
not  i>ound  to  forward  it. 

Approved  in  Western  Union  Tel.  Co.  v.  Byrd,  34  Tex.  Civ.  596,  79 
8.  W.  42,  Western  Union  Tel.  Co.  v.  Harvey,  67  Kan.  733,  74  Pac. 
251,  and  McCaul  v.  Western  Union  Tel.  Co.,  114  Tenn.  665,  88  S.  W, 
326,  all  following  rule;  Gainey  v.  Telegraph  Co.,  136  N.  C.  266,  48  S.  E. 
654,  company  not  liable  when  upon  receiving  message  at  Fayetteville 
directed,  "G.  (P.  O.,  Idaho),  Fayetteville,  N.  C,"  it  placed  it  in  post- 
office,  addressed  to  plaintiff. 

4  Tex.  Notes— 59 
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Diatinguished  in  Elopf  v.  Western  Union  Tel.  Co.,  100  Tex.  542, 
123  Am.  St.  Bep.  831,  101  S.  W.  1073,  10  L.  B.  A.  (n.  s.)  498,  mis- 
direction in  telegram,  where  addressee's  address  was  in  city  directory, 
did  not  excuse  company  for  failure  to  deliver;  Western  Union  Tel. 
Co.  V.  Ayres,  47  Tex.  Civ.  559,  105  S.  W.  1166,  company  is  bound  to 
use  due  diligenx^e  to  deliver  message  to  addressee  outside  its  free  de* 
livery  district. 

95  Tex.  424-429,  67  a  W.  763,  SAN  ANTGfNIO  ETC.  BT.    CO.  v. 
OBAT. 

One  Who  Endangers  His  Own  laife  in  Order  to  Save  Another  is  not 
trespasser  upon  railroad  track,  nor  chargeable  with  contributory  neg- 
ligence. 

Approved  in  Houston  etc.  B.  B.  Co.  ▼.  Burnett,  49  Tex.  Civ.  250, 
108  S.  W.  405,  holding  court  properly  submitted  issue  whether  section 
foreman's  motive  was,  when  he  attempted  to  remove  hand-car  in  front 
of  approaching  train,  to  prevent  derailment  or  whether  his  act  waa 
reckless;  Missouri  etc.  By.  Co.  v.  Goss,  31  Tex.  Civ.  303,  72  S.  W. 
96,  applying  rule  where  flagmen  stepped  in  front  of  approaching  train 
to  warn  some  ladies  crossing  track;  International  etc.  B.  Co.  v.  Mc- 
Vey  (Tex.  Civ.),  81  S.  W.  997,  applying  rule  where  foreman,  while 
attempting  to  remove  push-ear  from  track  to  prevent  collision,  wa» 
struck  by  train. 

Statement  of  Engineer  Six  Minntes  After  Accident  is  admissible  as 
res  gestae. 

Approved  in  Gulf  etc.  By.  Co.  v.  Willoughby  (Tex.  Civ.),  81  S.  W. 
831,  following  rule;  Gulf  etc.  By.  Co.  v.  Tullis,  41  Tex.  Civ.  221,  91 
S.  W.  318,  admitting  statement  of  defendant's  employees  few  minutea 
after  injury;  Missouri  etc.  By.  Co.  v.  Jones,  35  Tex.  Civ.  590,  80 
S.  W.  855,  admitting  conversation  held  five  minutes  after  accident 
between  deceased  and  man  in  charge  of  engine  as  to  why  latter  did 
not  see  deceased  on  track;  Hyvonen  v.  Hector  Iron  Co.,  lt)3  Minn. 
333,  123  Am.  St.  Bep.  332,  115  N.  W.  168,  admitting  statement  of  en- 
gineer twenty- five  minutes  after  accident  that  he  got  scared  and 
turned  brake  wrong  way. 

Failure  to  Give  Signals  as  Required  by  Statute  when  it  has  no 
causal  connection  with  injury  does  not  justify  its  submission  to  jury, 
as  negligence  causing  liability. 

Approved  in  Missouri  etc.  By.  Co.  ▼.  Eyer  (Tex.  Civ.),  69  S.  W. 
454,  charge  not  instructing  jury  that  they  must  believe  that  engineer 
by  use  of  ordinary  care  could  have  avoided  accident  is  erroneous. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Taff,  31  Tex.  Civ.  658,  74 
S.  W.  90,  upholding  charge  instructing  failure  of  engineer  to  give 
required  signals  is  Negligence  per  se. 

95  Tex.  429-434,  67  S.  W.  79,  881,  ABLOWIOH    ▼.    GBEENVILLE 
NAT.  BANK. 

Trial  Court  must  Bender  Judgment  in  Accordance  with  verdict 
rendered. 

Approved  in  Henne  v.  Moultrie,  97  Tex.  217,  218,  219,  77  a  W.  608^ 
609,  where  evidence  would  have  warranted  giving  peremptory  instruc- 
tion to  find  verdict  contrary  to  verdict  rendered,  court  of  civil  appeals 
may  render  such  judgment  as  court  below  should  have  directed;  St* 
Louis  etc.  By.  Co.  v.  Mc Arthur,  96  Tex.  66,  70  S.  W.  318,  where 
proper  judgment  on  verdict  has  been  rendered,  no  complaint  can  be 
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made  to  action  of  eourt  until  motion  to  set  aside  finding  of  jury 
and  grant  new  trial  has*  been  overruled;  San  Antonio  etc.  By.  Co.  v. 
Addison,  96  Tex.  64,  70  S.  W.  201,  applying  rule  where  court  added 
interest  on  amount  of  damages  found  by  jury;  Waller  v.  Liles,  96 
Tex.  23,  70  S.  W.  17,  applying  rule,  where  verdict  was  contrary  to 
undisputed  evidence;  Morrill  v.  Bosley,  40  Tex.  Civ.  15,  88  S.  W. 
523,  upholding  judgment  foreclosing  tax  lien  in  favor  of  city  upon 
general  verdict  in  favor  of  plaintiff  in  action  to  try  title;  Jeter  v. 
Gouhenour,  37  Tex.  Civ.  645,  84  S.  W.  1091,  where  plaintiff  sued  to 
recover  office  and  fees,  and  verdict  was  for  plaintiff  as  to  office  and 
silent  as  to  fees,  judgment  for  office  is  final;  Black  v.  Moore,  35  Tex. 
Civ.  614,  80  8.  W.  867,  applying  rule  where  verdict  was  rendered 
against  constable  for  five  hundred  dollars  and  against  his  sureties 
for  two  hundred  and  fifty  dollars,  and  judgment  thereon  was  rendered 
against  both  principal  and  sureties  for  five  hundred  dollars;  Deleshaw 
T.  Edelen,  31  Tex.  Civ.  419,  72  S.  W.  414,  where  general  verdict  was 
returned  for  damages,  under  charge  that  undisputed  facts  showed 
judgment  on  which  execution  issued  had  been  paid,  this  warranted 
decree  perpetually  enjoining  execution;  Dillingham  v.  Smith,  30  Tex. 
Civ.  528,  70  S.  W.  793,  holding  verdict  presenting  ambiguity  in 
fixing  boundary  line  should  be  set  aside;  Kingsbury  v.  Waco  State 
Bank,  30  Tex.  Civ.  388,  70  S.  W.  552,  where  trustee  in  bankruptcy 
filed  answer,  which  amounted  to  only  appearance,  but  tendered  no 
issue,  court  properly  rendered'  judgment  against  trustee  on  verdict 
against  other  defendants;  Hines  v.  Shafer  (Tex.  Civ.),  74  S.  W.  563, 
in  action  for  possession  of  cattle  and  for  damages,  jury  returning 
verdict  finding  damages  only,  it  was  error  to  render  judgment  for 
possession. 

Every  Material  Issue  Made  by  Pleadings  and  Evidence  should  be 
submitted  to  jury,  and  judgment  cannot  be  rendered  on  verdict  which 
fails  to  pass  on  any  material  issue. 

Approved  in  Allen  v.  Frost,  31  Tex.  Civ.  234,  71  S.  W.  768,  where 
conflicting  rights  of  applicants  to  purchase  school  lands  is  involved, 
court  erred  in  refusing  to  submit  issue  whether  defendant  made 
tender  to  state  treasurer  of  first  payment,  as  it  is  necessary  for  jury 
to  find  thereon,  before  court  could  render  proper  judgment;  dissenting 
opinion  in  Mabry  v.  Citizens'  Lumber  Co.,  47  Tex.  Civ.  448,  lOo  S. 
W.  1159,  majority  holding  where  contract  for  lumber  fixes  value 
thereof,  issue  as  to  market  value  being  immaterial,  jury  not  finding 
thereon,  court  properly  rendered  judgment  on  other  facts  found. 

Distinguished  in  Mabry  v.  Citizens*  Lumber  Co.,  47  Tex.  Civ.  447, 
105  S.  W.  1158,  in  suit  on  contract  for  lumber  fixing  price,  issue  as  to 
market  value  being  immaterial,  jury  not  finding  thereon,  court  prop- 
erly rendered  judgment  on  other  facts  found. 

Ck>urt  Obtaining  Jurisdiction  Over  Snbject  Matter  retains  it,  irre- 
spective of  amount  in  controversy. 

Approved  in  Cammack  v.  Prather  (Tex.  Civ.),  74  S.  W.  356,  fol- 
lowing rule;  NashvDle  etc.  By.  Co.  v.  Grayson  Co.  Nat.  Bank,  100 
Tex.  19,  93  S.  W.  431,  upholding  jurisdiction  of  supreme  court  on 
writ  of  error  to  judgment  of  court  of  civil  appeals,  where  plaintiff 
sued  in  district  court  for  amount  within  its  jurisdiction,  but  subse- 
quently amended  suing  for  amount  over  which  county  court  had 
jurisdiction;  Kelsey  v.  Collins,  49  Tex.  Civ.  234,  108  S.  W.  795,  holding 
suit  in  district  court  being  on  demand  within  its  jurisdiction,  it  had 
jurisdiction  of  cross-bill  to  recover  over-payment  of  less  than  five 
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hundred  dollars;  Walker  v.  Woody,  40  Tex.  Civ.  350,  351,  89  8.  W. 
791,  where  district  court  granted  injunction  to  restrain  sale  of  home- 
stead under  deed  of  trust,  it  was  error  to  dismiss  cross-action  seeking 
to  recover  on  notes  secured  by  deed  of  trust,  although  amounting  to 
less  than  five  hundred  dollars;  Floyd  v.  Watkins,  34  Tex.  Civ.  6,  79 
S.  W.  613,  upholding  judgment  of  foreclosure  against  heirs  of  de- 
ceased mortgagor,  and  not  against  estate,  on  collateral  attack,  where 
record  did  not  show  other  debts  of  estate,  rendering  administration 
necessary;  Bridge  v.  Carter,  33  Tex.  Civ.  591,  77  S.  W.  246,  applying 
rule  in  suit  in  district  court  to  foreclose  vendor's  lien  and  to  recover 
on  promissory  notes,  amount  of  latter  being  less  than  jurisdictional 
amount;  Jackson  v.  Corley,  30  Tex.  419,  70  8.  W.  571,  holding  juris- 
diction of  county  court  over  suit  for  rents  amounting  to  two  hundred 
and  twenty  dollars  was  not  affected  by  subsequent  payments  reducing 
amount  to  less  than  two  hundred  dollars;  dissenting  opinion  in  West- 
em  Union  Tel.  Co.  v.  Arnold,  97  Tex.  371,  377,  77  8.  W.  249,  251, 
majority  dismissing  case  Where  petition  claims  damages  in  amount 
sufficient  to  give  court  jurisdiction,  but  shows  legal  right  to  recover 
only  amount  under  jurisdictional  amount;  dissenting  opinion  in 
Western  Union  Tel.  Co.  v.  Arnold,  33  Tex.  Civ.  309,  77  8.  W.  251, 
majority  holding  where  plaintiff's  demand  is  reduced  by  demurrer  to 
sum  less  than  amount  of  which  court  has  jurisdiction,  case  should  be 
dismissed. 

96  Tex.  435-437,  67  a  W.  882,  DE  WITT  00.  ▼.  WISOHEEMPE&. 
County  Conrt  has  No   Jurisdiction   Over   Injnnctioa   ProceedingB 

where  value  of  subject  of  suit  is  not  alleged. 

Approved  in  De  Witt  Co.  v.  Wischkemper  (Tex.  Civ.),  69  8.  W.  1119, 
reaffirming  rule;  Lowrance  v.  Schwab,  46  Tex.  Civ.  70,  101  8-  W. 
842,  upholding  jurisdiction  of  district  court  over  suit  to  enjoin  levy 
and  collection  of  school  tax;  Callaghan  v.  Tobin,  40  Tex.  Civ.  452, 
90  8.  W.  333,  holding  district  court  has  authority  to  issue  injunction 
to  restrain  plaintiff's  removal  from  office  as  fire  chief. 

Oounty  Oonrt  has  Jurisdiction  to  Issue  Injunction  where  amount  in 
controversy  exceeds  two  hundred  dollars  and  does  not  exceed  one  thou- 
sand dollars. 

Approved  in  Jesse  French  Piano  etc.  Co.  v.  Clay,  40  Tex.  Civ.  640, 
90  S.  W.  684,  upholding  jurisdiction  of  county  court,  where  plaintiff 
sued  in  county  court  to  restrain  sale  of  piano  under  execution  from 
justice  court  upon  judgment  for  fifteen  dollars,  and  to  recover  four 
hundred  dollars  damages;  Philips  v.  Sanders  (Tex.  Civ.),  80  8.  W. 
567,  county  court  has  no  authority  to  issue  injunction  to  restrain 
execution  of  judgment  of  justice,  amount  in  controversy  being  less 
than  two  hundred  dollars. 

95  Tex.  439-442,  67  a  W.  888,  OUU',  OOLO.  ETO.  BT.  CO.  ▼.  OUK- 

NIOAK. 

Courts  of  CivU  Appeals  have  Jurisdiction  of  Appeals  from  Oonntj 
Courts  in  case  commen-ced  in  justice  courts  involving  over  one  hun- 
dred dollars  irrespective  of  amount  of  judgment. 

Distinguished  in  Bishop  v.  Lawson,  47  Tex.  Civ.  647,  105  8.  W. 
1009,  where  on  appeal  to  county  court  from  justice's  court  plaintiff 
reduced  his  claim  by  amendment  to  less  than  one  hundred  dollars,  ao 
appeal  lay  to  court  of  civil  appeals. 
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95  Tez.  449-452,  68  8.  W.  47,  0R08BT  ▼.  BAJSmOWSKY. 

Erion  of  Procedure  in  Procuring  Valid  Judgment  cannot  be  looked 
to  in  determining  validity  of  sale  und«r  it. 

Approved  in  Ross  v.  Drouilhet,  34  Tex.  Civ.  330,  80  S.  W.  243,  and 
Crosby  v.  Bonnowsky,  29  Tex.  Civ.  458,  69  S.  W.  213,  both  reaffirm- 
ing rule. 

95  Tex.  452-461,  68  a  W.  154,  CX)LQUITT-TIONEB  MININa  CO.  ▼. 

ROQAN. 

One  Claiming  Land  by  Location  Subsequent  to  Plaintiff's  is  not  en- 
titled to  intervene  in  suit  by  plaintiff  against  commissioner  of  land 
office  to  enforce  his  rights  to  acquire  land. 

Approved  in  Sherrod  ▼.  Terrell,  97  Tex.  97,  76  S.  W.  442,  following 
rule. 

Act  of  1877  Making  It  Duty  of  Commissioner  of  Land  Office  to  sell 
lands  to  actual  settlers,  without  any  express  provision  for  reservation 
of  mineral  lands,  repeals  act  of  1883  relating  to  reservation  of  mineral 
land. 

Approved  in  Heil  v.  Martin  (Tex.  Civ.),  70  8.  W.  437,  holding  loca- 
tor on  land  under  laws  of  1887  is  not  subject  to  laws  reserving  min- 
erals to  state. 

96  Tez.  48&-489,  68  &  W.  265,  59  L.  R.  A.  353,  WAPLE8-PLATTES 

GROCER  CO.  Y.  TEXAS  ETC.  RT.  CO. 

Claim  for  Damages  Unliguldated  and  Uncertain  is  not  subject  of 
garnishment. 

Approved  in  Darlington  etc.  Lumber  Co.  v.  National  Surety  Co.,  35 
Tex.  Civ.  349,  80  S.  W.  240,  holding  plaintiff  having  claim  against  con- 
tractor not  entitled  to  garnish  deposit  with  surety  company,  amount 
owed  by  latter  to  contractor  after  deducting  commissions  being  un- 
ascertainable. 

95  Tex.  461-486,  68  8;  W.  159,  MISSOURI  ETC.  RY.  CO.  v.  CARTER. 

It  Is  not  Absolute  Duty  of  Railroad  to  Provide  Best  Devices  for 
arresting  escape  of  sparks,  but  to  use  such  care  as  man  of  ordinary 
prudence  would  exercise  to  select  best  devices. 

Approved  in  Duckworth  v.  Ft.  Worth  etc.  Ry.  Co.,  33  Tex.  Civ.  68, 
75  S.  W.  914,  St.  Louis  etc.  Ry.  Co.  v.  Parks  (Tex.  Civ.),  73  8.  W.  441, 
St.  Louis  etc.  By.  Co.  v.  Crabb  (Tex.  Civ.),  80  S.  W.  409,  and  South- 
em  Ry.  Co.  V.  Thompson,  129  Ga.  372,  58  S.  E.  1047,  all  following 
rule;  El  Paso  etc.  R.  R.  Co.  v.  Foth,  45  Tex.  Civ.  281,  100  S.  W.  174, 
applying  rule  in  action  by  servant  of  railroad  for  injuries;  Missouri 
etc.  Ry.  Co.  v.  Hopkins  (Tex.  Civ.),  80  S.  W.  415,  it  is  error  to  charge 
that  failure  of  railroad  to  select  best  approved  spark-arrester  in  use 
is  negligence;  Missouri  etc.  Ry.  Co.  v.  Mitchell,  34  Tex.  Civ.  395,  79 
S.  W.  95,  charge  instructing  that  failure  of  railroad  to  have  its  en- 
gine equipped  with  spark-arrester  considered  best  by  railroad  men  and 
to  keep  it  in  order,  is  negligence,  is  erroneous,  measure  of  duty  that 
should  be  submitted  to  jury  being  ordinary  care;  St.  Louis  etc.  Ry 
Co.  V.  Goodnight,  32  Tex.  Civ.  258,  74  S.  W.  584,  charge  making  it  ab 
solute  duty  of  company  to  equip  engines  with  best  approved  appli 
ances  is  error;  Missouri  etc.  Ry.  Co.  v.  Jordan  (Tex.  Civ.),  82  S.  W 
792,  applying  rule*  in  action  against  railroad  for  burning  of  building; 
Missouri  etc.  Ry.  Co.  v.  Florence  (Tex.  Civ.),  74  S.  W.  803,  holding 
plaintiff  proving  fire  causing  loss  was  set  by  sparks  from  engine  makes 
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out  prima  facie  case,  and  defendant  must  show  it  used  ordinary  care 
to  equip  engines  with  best  appliances,  and  to  keep  them  in  proper 
repair;  Houston  etc.  B.  Co.  v.  Laforge  (Tex.  Civ.),  84  S.  W.  1073, 
charge  imposing  on  defendant  burden  of  equipping  engine  with  best 
approved  appliances  for  preventing  escape  of  fire  is  erroneous;  St. 
Louis  etc.  Ry.  Co.  v.  Gentry  (Tex.  Civ.),  74  S.  W.  607,  where  wood 
is  destroyed  by  fire  from  sparks  from  engine,  defendant  is  only  re- 
quired to  show  that  it  used  ordinary  care  to  provide  engine  with  most 
approved  spark-arrester  in  general  use. 

Distinguished  in  El  Paso  etc.  R.  B.  Co.  v.  Foth,  101  Tex.  144,  105  S. 
W.  323,  holding  duty  of  master  to  servant  in  choice  of  appliances  is 
to  use  ordinary  care  to  select  one  reasonably  safe;  St.  Louis  etc.  By. 
Co.  V.  Parks,  97  Tex.  136,  76  S.  W.  742,  holding  carrier  bound  to  use 
high  degree  of  care  for  protection  of  passengers  in  selecting  appli- 
ances for  preventing  escape  of  sparks;  St.  Louis  etc.  Ry.  Co.  v.  Parks, 
40  Tex.  Civ.  489,  90  S.  W.  348,  holding  evidence  insufficient  to  raise 
issue  as  to  whether  railroad  used  proper  care  in  selecting  spark-ar- 
resters, issue  raised  being  whether  railroad  used  proper  degree  of  care 
to  equip  engine  with  arrester  as  was  required  by  law. 

Common  Carrier  Wlien  not  Contracting  in  Its  Character  of  Carrier 
may  exempt  itself  from  liability  for  damages  resulting  from  its  negli- 
gence. 

Approved  in  J.  C.  Wooldridge  &  Son  v.  Ft.  Worth  etc.  Ry.  Co.,  38 
Tex.  Civ.  553,  86  S.  W.  942,  applying  rule  where  company  leased  part 
of  its  right  of  way  for  coal-house;  Texas  etc.  Ry.  Co.  v.  Owens,  36 
Tex.  Civ.  55,  81  S.  W.  62,  applying  rule  where  plaintiff's  mule  was 
killed  due  to  his  failure  in  keeping  gate  in  railroad's  right  of  way 
fence  repaired,  which  he  was  required  to  do  under  agreement  with 
latter;  Woodward  v.  Ft.  Worth  etc.  Ry.  Co.,  35  Tex.  Civ.  17,  79  S.  W. 
898,  denying  recovery  for  destruction  of  coal -bin  by  fire,  where  writ- 
ten lease  of  part  of  company's  right  of  way  to  plaintiff  exempted 
former  of  liability,  notwithstanding  verbal  agreement  to  contrary; 
Cincinnati  etc.  Ry.  Co.  v.  Saulsbury,  115  Tenn.  412,  90  S.  W.  626,  ap- 
plying rule  where  railroad  company  granted  license  for  erection  of 
stave-mill  on  its  right  of  way,  exempting  itself  from  liability  for  de- 
struction of  mill  by  its  negligence. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Fenwick,  34  Tex.  Civ.  225, 
78  S.  W.  550,  holding  carrier  could  not  exempt  itself  from  liability  for 
its  negligence  resulting  in  injury  to  new  boy  serving  on  its  trains  by 
virtue  of  contract  with  news  company. 

Contract  by  Which  Owner  of  Private  Business  Exempts  Carrier 

from  liability  for  its  negligence  does  not  create  such  a  personal  trust 
as  to  be  unassignable. 

Approved  in  Houston  etc.  Ry.  Co.  ▼.  Cluck,  31  Tex.  Civ.  216,  72  S. 
W.  86,  upholding  assignment  of  gross  easement. 

Facts  upon  Which  Plaintiff  Claims  Bight  and  those  under  which 
defendant  resists  should  be  submitted  to  jury. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Dawson,  34  Tex.  Civ.  241,  78  S. 
W.  235,  holding  defendant  entitled  to  affirmative  charge  presenting 
his  defense  that  injury  to  cattle  was  due  to  their  weak  and  impover- 
ished condition. 

Miscellaneous. — Cited  in  Missouri  etc.  Ry.  Co.  v.  Carter  (Tex.  Civ.), 
69  S.  W.  1119,  reciting  history  of  litigation;  dissenting  opinion  in  Chi- 
cago etc.  R.  Co.  V.  Southern  Indiana  R.  Co.,  38  Ind.  Ap.  263,  70  N. 
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E.  853,  railroad  owes  no  duty  to  shipper  to  receive  freight  at  any 
place  other  than  provided  for  that  purpose. 

95  Tex.  496-501»  93  Am.  St.  Bep.  864,  68  S.  W.  502,  58  L.  B.  A.  716, 
FOBT  WOBTH  ETC.  BT.  CO.  ▼.  BEAUCHAMF. 

Here  Fact  That  Bailroad  has  in  Its  Cars  for  transportation  explo- 
sives does  not  render  it  guilty  of  nuisance,  but  nuisance  may  result  in 
delay  in  carrying  same. 

See  notes,  123  Am.  St.  Bep.  579;  107  Am.  St.  Bep.  244,  245;  100  Am. 
St.  Rep.  195;  94  Am.  St.  Rep.  70. 

95  Tex.  501--507,  68  a  W.  505,  SHEFFABD  ▼.  AVBBT. 

Grant  to  Colonist  Only  Partly  In  Colony  does  not  constitute  color 
of  title  in  those  claiming  thereunder  to  portion  outside  colony  as 
would  support  limitations  against  claimants  under  patent  issued  before 
act  of  1854  validating  colony  grant. 

Approved  in  Sheppard  v.  Avery,  28  Tex.  Civ.  486,  69  S.  W.  82,  re- 
affirming rule. 

95  Tex.  539-545,  68  8.  W.  501,  SCBEWBIEN'S  BENEVOLENT  ASSN. 

Y.  WHITBIDGE. 

Benefit  Secored  by  Certificate  of  Benevolent  Society,  payable  to 
named  beneficiary,  and  providing  change  in  beneficiary  should  be 
made  by  cancellation  of  certificate  and  issuance  of  new  one,  is  not 
payable  to  heir  of  insured  and  beneficiary,  unless  former  died  first. 

Approved  in  Screwmen's  Benev.  Assn.  v.  Whittredge  (Tex.  Civ.), 
69  S.  W.  1119,  reaffirming  rule;  Home  Circle  Soc.  v.  Hanley,  38  Tex. 
Civ.  549,  86  S.  W.  643,  applying  rule  where  beneficiary  named  died 
before  insured  and  no  other  beneficiary  was  named.  See  note,  17 
L.  R.  A.  (n.  s.)  1085. 

Where  Both  Insured  and  Beneficiary  Died  in  Conunon  Disaster, 
burden  is  on  heir  to  show  former  died  first. 

Approved  in  Males  v.  Sovereign  Camp  Woodmen  of  the  World, 
30  Tex.  Civ.  189,  70  S.  W.  110,  following  rule. 

96  Tex.  545-552,  68  8.  W.  508,  EXECUTOBS  ETC.  OF  CAMEBON  Y. 

STATE. 

Conveyances  Made  by  Qreer  County  While  Becognized  by  legis- 
lature as  county  of  Texas'  are  not  affected  by  subsequent  decision  of 
supreme  court  of  United  States  holding  Greer  county  was  never  in 
Texas. 

Distinguished  in  Greer  County  v.  State,  31  Tex.  Civ.  226,  72  S.  W, 
106,  after  Greer  county  had  been  declared  to  be  United  States  terri- 
tory, state  of  Texas  could  maintain  suit  to  recover  land  granted  as 
school  land  while  recognized  as  part  of  state;  Greer  County  v.  State, 
197  U.  S.  241,  25  Sup.  Ct.  Rep.  437,  49  L.  738,  holding  state  of 
Texas  could  recover  school  land  granted  to  Greer  county  before 
decision  that  Greer  county  was  not  part  of  Texas. 

95  TeJL  559-565,  68  S.  W.  774,  KETNEB  v.  BOGAN. 

Commissioner  not  Being  Authorized  to  Benew  Lease  before  ex- 
piration of  its  term  was  not  justified  after  term  of  first  lease  expired 
to  refuse  application  to  purchase  Ifind  as  actual  settler. 

Approved  in  Newland  v.  Slaughter,  30  Tex.  Civ.  229,  70  S.  W.  102, 
following  rule;  Schell  v.  Terrell,  100  Tex.  586,  102  S.  W.  110,  dis- 
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missing  mandamus  to  compel  sale  of  land  to  applicant  to  purchase 
land,  alleging  lease  was  void,  as  answer  of  respondents  disclosed  issue 
of  fact;  Fish  Cattle  Co.  v.  Terrell,  97  Tex.  492,  493,  80  S.  W.  74, 
holding  acceptance  of  application  of  new  consolidated  lease  and  pay- 
ment of  rent  thereunder  before  expiration  of  sixty  days  from  time 
rent  under  old  lease  became  due,  though  lease  was  rendered  after- 
ward, did  not  operate  as  cancellation  of  old  lease;  Sherrod  v.  Terrell, 
97  Tex.  166,  76  S.  W.  917,  awarding  mandamus  to  applicant  to  pur- 
chase school  land  to  enforce  his  right,  where  commissioner,  after 
canceling   lease   for   nonpayment,   reinstated   it;    Blevins   v.   Terrell, 

96  Tex.  414,  73  8.  W.  516,  where  third  lease  was  granted  after  ex- 
piration of  ^8t,  second  lease  being  canceled,  it  prevented  purchase 
of  land  by  subsequent  applicant  therefor;  Trevy  v.  Lowrie,  40  Tex. 
Civ.  324,  89  S.  W.  983,  assignment  of  lease  to  one  ineligible  to  pur- 
chase land  did  not  authorize  sale  of  land  to  another  during  existence 
of  lease;  Jones  v.  Lohman,  36  Tex.  Civ.  422,  81  S.  W.  1004,  applying 
rule  where  commissioner  made  new  lease  of  school  land  already  held 
by  same  tenant  under  valid  lease  on  which  there  was  no  default 
authorizing  cancellation;  Trevey  v.  Lowrie,  33  Tex.  Civ.  610,  78  S. 
W.  20,  burden  is  on  plaintiff  suing  in  trespass  to  try  title  to  recover 
school  land  where  application  to  purchase  was  rejected,  to  show 
lease  had  expired  before  filing  application. 

Distinguished  in  McDowell  v.  Terrell,  99  Tex.  109,  87  8.  W.  669, 
new  lease  of  school  land  issued  after  expiration  of  former  one,  but 
upon  application  of  lessee  filed  while  former  lease  was  unexpired,  is 
valid;  West  v.  Terrell,  96  Tex.  555,  557,  74  8.  W.  904,  906,  reletting 
of  school  land  to  lessee  after  cancellation  of  former  lease  for  non- 
payment of  rent  and  after  sixty  days  expired  from  default  is  not  in- 
valid because  new  lease  dated  back  to  default  and  application  vras 
filed  before  sixty  days  expired. 

Oommlssioner  has  Only  Sndi  Anthoxitj  as  is  Given  by  section  2, 
act  of  1885  (Revised  Statutes,  article  4218c),  pertaining  to  sale  and 
leasing  of  lands. 

Approved  in  Harper  v.  Terrell,  96  Tex.  481,  73  S.  W.  950,  holding 
commissioner  had  no  authority  to  cancel  sale  where  timber  land  was 
offered  at  one-fourth  its  value,  purchaser  having  complied  with  law, 
though  he  knew  of  mistake. 

Fact  That  Lessee  Under  Void  Lease  of  School  Lands  made  im- 
provements thereon  is  no  bar  to  subsequent  purchase  of  lands  by 
actual  settler. 

See  note,  70  L.  B.  A.  811. 
•    Miscellaneous. — Cited   in  Scott  t.  American  Nat.  Bank,  37   Tex. 
Civ.  529,  84  8.  W.  445,  in  statement  of  facts. 

95  Tex.  565-577,  68  8.  W.  791,  OITY  OF  AUSTIN  ▼.  McOALL. 

Subject  Matter  of  Every  Bill  Should  be  Expressed  in  its  title. 

Approved  in  City  of  Oak  Cliff  v.  State  (Tex.  Civ.),  77  8.  W.  27, 
upholding  act  of  28th  Legislature,  relating  to  changing  of  boundary 
lines  of  Dallas. 

City  is  not  Authorized  to  Fnrdhase  Water  Plant  where  by  charter 
the  place  and  manner  of  constructing  one  are  definitely  stated. 

See  note,  61  L.  B.  A.  37,  44. 

Power  Oiven  City  by  Charter  to  Pledge  Certain  Bevennes  for  pay- 
ment of  debt  for  purchase  of  water  and  light  plant  conferred  im- 
plied power  to  purchase. 

See  note,  61  L.  B.  A.  45. 
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Purchase  by  City  of  Water  Plant  of  Private  Corporation  created 
debt  to  amount  of  purchase  price  which  could  not  be  contracted 
without  provision  for  sinking  fund,  though  purchase  was  part  of  ar- 
rangement for  compromise  of  other  debts  held  by  company  against 
city. 

See  note,  59  L.  B.  A.  619. 

05  Tez.  578-582,  68  8.  W.  771,  WESTEBN  UNION  TEL.  OO.  ▼. 
PEABOE. 

Duty  of  Telegraph  Company  Traniimitting  Message  addressed  to 
one,  in  care  of  another,  was  to  deliver  to  latter,  irrespective  of 
agreement  with  latter  to  notify  him  by  telephone. 

Approved  in  Western  Union  Tel.  Co.  v.  Pierce  (Tex.  Civ.),  70  S. 
W.  361,  following  rule. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Barefoot,  97  Tex.  164, 
76  S.  W.  916,  64  L.  B.  A.  491,  holding  delivering  of  message  sent  to 
one  in  care  of  bank,  bank  being  closed,  to  clerk  of  hotel,  who  was 
authorized  by  addressee  to  receive  and  forward  his  messages,  was 
compliance  with  company's  undertaking. 

05  Tez.  682-585,  68  8.  W.  773,  NOBWOOD  ▼.  8NELL. 

Signature  of  Judge  to  Probate  Minutes  is  not  Essential  to  validity 
of  orders  of  sale. 

Approved  in  Norwood  v.  Snell  (Tex.  Civ.),  69  S.  W.  643,  reaffirm- 
ing rule. 

05  Tez.  586-593,  68  &  W.  970,  NATIONAL  OIL  ft  PIPE-LINE  CO. 
▼.  TEEL. 

Assignee  of  Purchaser  of  Merely  Equitable  Bight  in  Lands  is  not 
protected  as  innocent  purchaser  against  defense  by  owner  of  fraud. 

Approved  in  Slaughter  v.  Coke  County,  34  Tex.  Civ.  602,  79  S.  W. 
865,  following  rule;  Walraven  v.  Farmers'  etc.  Nat.  Bank,  96  Tex. 
335,  74  S.  W.  532,  holding  sale  by  purchaser  of  school  land,  pur- 
chased under  act  of  April  12,  1883,  which  was  void,  was  validated  by 
act  of  March  12,  1889,  though  evidence  was  offered  showing  mis- 
representations by  purchaser  in  his  application,  as'  to  character  of  land; 
Storms  V.  Mundy,  46  Tex.  Civ.  98,  101  S.  W.  263,  where  one  exercises 
right  to  purchase  land  under  valid  option  to  do  so  after  notice  of 
adverse  claim,  he  cannot  claim  rights  of  bona  fide  purchaser;  Boberts 
V.  McFaddin,  32  Tex.  Civ.  57,  74  S.  W.  Ill,  lessor  of  void  lease  may 
annul  same  at  any  time  before  performance  thereunder. 

95  Tez.  506-597,  68  8.  W.  081,  ANDERSON  ▼.  WALKEB. 

Filing  of  Statement  of  Facts,  Whether  Done  by  Party  appealing 
or  judge,  is  done  for  former,  and  he  must  excuse  failure  to  file  within 
time  allowed. 

Approved  in  Guyer  v.  Snow,  40  Tex.  Civ.  409,  90  S.  W.  72,  apply- 
ing rule  where  appellant  tried  to  show  it  was  judge's  statement  of 
facts  that  was  not  filed  in  time. 

Ckmrt  of  Civil  Appeals  may  Consider  in  Determining  Case  state- 
ment of  facts  filed  too  late,  upon  proof  that  delay  was  not  due  to 
laches  of  appellant. 

Approved  in  Anderson  v.  Walker  (Tex.  Civ.),  70  S.  W.  1004,  re- 
afiirming  rule. 

Miscellaneous. — Miscited  in  Thompson  v.  Gallagher,  32  Tex.  Civ. 
592,  75  S.  W.  568,  plaintiff  suing  to  recover  unpatented  land  must 


95  Tex.  598-638      NOTES  ON  TEXAS  BEPOBTS.  938 

allege  and  prove  land  was  classified  and  appraised — ^no  presninption 
that  this  was  done  arises  from  action  of  commissioner  selling  land. 

95  Tex.  698-^03,  93  Am.  St.  Bep.  870,  68  S.  W.  977,  68  L.  B.  A.  714, 
SFBINOFIELD  FIBE  ETC.  IKa  GO.  ▼.  WABE. 

Bringing  of  Gasoline  into  House  on  Single  Occasion  for  temporary 
use  does  not  avoid  policy  conditioned  to  be  void  if  gasoline  was  kept, 
used  or  allowed  on  premises. 

Approved  in  Sumter  Tobacco  etc.  Co.  v.  Phoenix  Assur.  Co.,  76  S. 
C.  81,  121  Am.  St.  Bep.  941,  56  S.  E.  656,  holding  policy  not  void 
because  of  insured  renting  premises  for  more  hazardous  business  than 
contemplated  by  policy,  temporary  hazard  ending  before  loss  occurred; 
dissenting  opinion  in  St.  Paul  Fire  etc.  Co.  v.  Penman,  151  Fed.  977, 
majority  holding  in  action  on  policy  containing  avoidance  clause,  if  ex- 
plosives are  kept  on  premises,  it  was  error  to  admit  parol  evidence 
that  agent  of  insurer  knew  premises  were  occupied  by  miners  who 
customarily  kept  blasting  powder. 

95  Tex.  608-613,  69  S.  W.  58,  STATE  ▼.  SHIPPEB9  0OMPBE8S 
ETC.  GO. 
Antl-tmst  Law  of  1895,  Exempting  Agricnltnral  ProdnctB  and  live- 
stock while  in  hands  of  producer,  is  unconstitutional  to  extent  that 
state  cannot  recover  for  violation  thereof,  nor  can  it  be  invoked  as 
defense,  but  can  be  invoked  to  forfeit  charter  of  corporation. 

Approved  in  National  Cotton  Oil  Co.  v.  State  of  Texas,  197  U.  S, 
131,  25  Sup.  Ct.  Bep.  379,  49  L.  695,  following  rule;  Fred  W.  Wolf 
Co.  V.  Galbraith,  35  Tex.  Civ.  506,  80  S.  W.  649,  holding  Texas  anti- 
trust statute  of  1895  being  void,  it  cannot  be  invoked  to  defeat  action 
for  damages  for  breach  of  contract  in  violation  of  such  statute;  Su- 
preme Lodge  etc.  Assn.  v.  Johnson  (Tex.  Civ.),  77  S.  W.  663,  holding 
act  of  May  12,  1899,  relative  to  fraternal  benefit  associations,  section 
16  of  which  excludes  certain  orders  from  its  provisions,  is  unconstitu- 
tional; Southern  Cotton  Oil  Co.  v.  State  (Tex.  Civ.),  72  S.  W.  1135, 
and  National  Cotton  Oil  Co.  v.  State  (Tex.  Civ.),  72  S.  W.  616,  both 
applying  rule  to  forfeit  license  granted  foreign  corporation.  See  note, 
•    64  L.  E.  A.  692. 

95  Tex.  614-625,  93  Am.  St.  Bep.  875,  69  S.  W.  133,  BAMSET  ▼.  TOD. 

Gorporations  are  not  Authorized  to  Incorporate  for  Two  Distinct 
Purposes,  but  when  several  purposes  are  specified  in  one  subdivision 
of  statute,  it  may  be  formed  for  any  one  or  more  of  such  purposes. 

Approved  in  Borden  v.  Trespalacios  etc.  Co.  (Tex.  Civ.),  82  S.  W. 
463,  upholding  defendant  corporation  formed  under  Bevised  Statutes 
of  1895,  article  642,  subdivision  23,  for  construction  and  maintenance 
of  canal  for  irrigation. 

95  Tex.  629-638,  69  S.  W.  136,  ani«F  ETG.  BY.  GO.  ▼.  mUl 

Charge  Placing  Burden  of  Proof  on  Master  is  Erroneous  where 
plaintiff's  evidence  makes  it  necessary  to  explain  conduct  of  servant 
to  exculpate  him  from  contributory  negligence. 

Approved  in  City  of  Dallas  v.  Moore,  32  Tex.  Civ.  236,  74  S.  W.  99, 
and  Gulf  etc.  Ry.  Co.  v.  Howard  (Tex.  Civ.),  75  S.  W.  804,  both  fol- 
lowing rule;  Texas  etc  Lime  Co.  v.  Boss,  35  Tex.  Civ.  601,  81  S.  W. 
97,  applying  rule  where  plaintiff's  testimony  tends  to  show  contribu- 
tory negligence;  Gulf  etc.  Ry.  Co.  v.  Matthews,  32  Tex.  Civ.  142,  73 
S.  W.  416,  applying  rule  where  plaintiff's  evidence  shows  deceased  was 


939  NOTES  ON  TEXAS  BEPOBTS.      95  Tex.  629-638 

walking  along  track  when  struck  down  by  engine;  Houston  etc.  B.  B. 
Co.  V.  Anglin,  99  Tex.  354,  89  S.  W.  968,  2  L.  B.  A.   (n.  b.)   386, 
.  arguendo. 

Distinguished  in  Galveston  etc.  By.  Co.  v.  Herring,  102  Tex.  102,  113 
S.  W.  521,  charge  placing  burden  on  plaintiff,  where  he  did  not  raise 
question  as  to  his  contributory  negligence,  to  show  he  was  not  guilty 
of  it,  is  erroneous;  St.  Louis  etc.  By.  Co.  v.  Groves,  44  Tex.  Civ.  66, 
€8,  97  S.  W.  1086,  erroneous  charge  placing  burden  of  proving  con- 
tributory negligence  on  defendant  is  cured  by  other  charges  requiring 
jury  to  consider  evidence  of  both  parties  to  determine  issue  of  contribu- 
tory negligence;  Cameron  Mill  etc.  Co.  v.  Anderson,  34  Tex.  Civ.  109, 
78  S.  W.  11,  upholding  charge  placing  burden  of  proving  contributory 
negligence  on  defendant;  Texas  etc.  B.  Co.  v.  Wright,  31  Tex.  Civ. 
232,  71  S.  W.  762,  where  evidence  adduced  by  plaintiff  alone  does  not 
present  issue  of  contributory  negligence,  charge  placing  burden  on 
defendant  is  not  error. 

Charge  Submitting  Facts  Oonjnnctiyely,  Establishing  Distinct 
Offenses,  requiring  verdict  for  defendant,  is  not  affirmative  error,  in 
absence  of  requested  charge  disjunctively  presenting  acts  of  neg- 
ligence, it  not  appearing  jury  were  misled. 

Approved  in  Texas  etc.  By.  Co.  v.  Patterson,  46  Tex.  Civ.  293,  102 
S.  W.  139,  Galveston  etc.  By.  Co.  v.  Mo'hrmann,  46  Tex.  Civ.  6,  93  S. 
W.  1093,  Batteree  v.  Galveston  etc.  By.  Co.,  36  Tex.  Civ.  199,  81  S. 
W.  567,  and  Merchants'  etc.  Oil  Co.  v.  Burow  (Tex.  Civ.),  69  S.  W. 
436,  all  following  rule;  El  Paso  Electric  By.  Co.  v.  Buckman,  49  Tex. 
Civ.  27,  107  S.  W.  1160,  upholding  charge  instructing  that  if  jury  be- 
lieve plaintiff  was  negligent  in  going  on  running-board  of  car,  and 
attempted  to  step  therefrom  while  car  was  moving,  to  find  for  defend- 
ant; Texas  etc.  B.  B.  Co.  v.  Davidson,  49  Tex.  Civ.  88,  107  S.  W.  951, 
charge  that  if  company's  servants  were  not  negligent  and  injuries 
were  not  proximately  caused  thereby  to  find  for  company  is  not  errone- 
ous; Galveston  etc.  By.  Co.  v.  Garrett,  44  Tex.  Civ.  412,  98  S.  W.  935, 
applying  rule  where  charge  instructed  that  if  roadbed  was  in  washed 
out,  defective  and  dangerous  condition,  yet  if  due  to  rainfall,  which 
it  could  not  anticipate,  or  if  railroad  was  not  negligent  in  failing  to 
discover  such  condition,  verdict  should  be  for  defendant;  Missouri  etc. 
By.  Co.  V.  Mason,  44  Tex.  Civ.  628,  99  S.  W.  186,  applying  rule  where 
charge  instructed  if  jury  believe  plaintiff  loosened  handhold  and 
voluntarily  placed  his  leg  under  train,  so  as  to  be  crushed  by  cars,  to 
find  for  defendant;  McDonald  v.  Nalle,  41  Tex.  Civ.  500,  91  S.  W.  633, 
applying  rule  in  action  on  note,  where  charge  required  finding  for  de- 
fendants, if  alteration  was  made  without  their  consent  and  by  author- 
ized agent  of  plaintiff  with  his  consent;  Crowder  v.  St.  Louis  etc.  By. 
Co.,  39  Tex.  Civ.  318,  87  S.  W.  167,  holding  plaintiff  could  not  com- 
plain of  charge  to  return  verdict  in  his  favor  on  finding  of  certain 
facts,  though  verdict  would  have  been  authorized  on  finding  of  part 
only;  International  etc.  B.  Co.  v.  Yanlandingham,  38  Tex.  Civ.  210, 
85  S.  W.  849,  charge  requiring  jury  to  find  more  than  would  justify 
verdict  is  not  affirmative  error;  Vicars  v.  Gulf  etc.  By.  Co.,  37  Tex. 
Civ.  504,  84  S.  W.  288,  charge  to  find  for  plaintiff,  if  all  grounds  of 
negligence  alleged  by  him  existed,  is  not  affirmative  error;  Williams 
V.  Galveston  etc.  By.  Co.,  34  Tex.  Civ.  149,  78  S.  W.  48,  holding  peti- 
tion alleging  acts  of  negligence  conjunctively,  plaintiff  cannot  com- 
plain of  charge  only  authorizing  recovery  upon  proof  of  all,  in  absence 
of  requested  charges;  Crow  v.  Citizens'  By.  Co.,  34  Tex.  Civ.  10,  78 
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S.  W.  15,  where  distinct  omissionB  to  exercise  care  are  alleged,  charge 
directing  verdict  for  plaintiff  only  on  proof  of  all  grounds  of  neg- 
ligence is  improper,  but  not  positive  error  in  absence  of  requested 
charges  presenting  matters  disjunctively;  Galveston  etc.  By.  CJo.  v. 
Hubbard,  33  Tex.  Civ.  344,  76  8.  W.  764,  holding  charge  not  covering 
law  in  full  applicable  to  case  is  not  ground  for  reversal,  when  not 
sought  to  be  corrected  by  requested  charge;  Jones  v.  Wright  (Tex. 
Civ.),  81  S.  W.  570,  applying  rule  where  charge  instructed  if  jury  did 
not  find  plaintiff  was  bona  fide  settler  and  that  his  abandonment  was 
temporary  and  caused  by  fear  of  death,  verdict  must  be  for  defendant. 

Servant  Does  not  Assume  Bisk  Arising  ftom  Customary  method  of 
master  in  doing  work,  unless  reasonable  and  if  he  had  or  was  charge- 
able with  notice  of  it. 

Approved  in  Texas  etc.  B.  B.  Co.  v.  Davidson,  49  Tex.  Civ.  89,  107 
S.  W.  952,  refusal  of  charge  that  if  plaintiff  voluntarily  placed  himself 
in  dangerous  position,  and  train  was  operated  in  usual  manner  for 
coupling,  he  could  not  recover,  was  proper. 

Miscellaneous. — Cited  in  Gulf  etc.  By.  Co.  v.  Hill,  29  Tex.  Civ.  19, 
70  S.  W.  107. 

95  Tex.  638-644,  69  S.  W.  63,  PHTTJiTPS  ▼.  WESTERN  X7NION  TEL. 
CO. 

Purpose  of  Stipulations  Beqnirlng  Employee  to  Give  Notice  within 
certain  time  of  claim  for  damages  is  to  give  opportunity  to  preserve 
evidence. 

Approved  in  Chicago  etc.  By.  Co.  v.  Thompson,  100  Tex.  188,  123 
Am.  St.  Bep.  798,  97  S.  W.  459,  7  L.  B.  A.  (n.  s.)  191,  holding  con- 
tract whereby  railway  employee  in  Oklahoma  was  bound  to  give  no- 
tice within  thirty  days  from  receiving  injury  or  else  be  barred  from 
recovery  affected  right  of  recovery  and  not  merely  remedy,  and  was 
not  affected  by  Texas  statute  avoiding  such  contracts. 

Agreement  Witb  Telegraph  Company  That  It  shall  not  be  Idablo 
for  damages,  where  claim  is  not  presented  within  ninety  days,  is 
complied  with  by  filing  suit  and  serving  citation  within  such  time. 

Approved  in  Western  Union  Tel.  Co.  v.  Crawford  (Tex.  Civ.),  75 
8.  W.  844,  and  Phillips  v.  Western  Union  Tel.  Co.  (Tex.  Civ.),  69  S. 
W.  997,  both  reaffirming  rule;  Smith  v.  Western  Union  Tel.  Co.,  77 
8.  C.  380,  58  S.  E.  7,  applying  rule  where  suit  was  filed  within  time 
stipulated  to  present  written  notice  of  claim  for  damages. 

95  Tex.  645-648,  69    8.  W.  131,  WESTEBN    UNION    TEIi.    CO.  ▼.    « 


When  Exception  Is  Beserved  to  Language  Used  by  Counsel  in  ad- 
dressing jury,  court  of  civil  appeals  is  authorized  to  review  action 
of  trial  court,  although  complaining  party  requested  no  charge  to  dis- 
regard improper  language. 

Approved  in  Colorado  Canal  Co.  v.  Sims  (Tex.  Civ.),  82  8.  W.  532, 
following  rule;  Chicago  etc.  By.  Co.  v.  Musick,  33  Tex.  Civ.  181,  76 
S.  W.  222,  holding  abuse  of  privilege  of  counsel  in  addressing  jury, 
although  withdrawn  after  admonition  by  court,  is  ground  for  reversaL 

95  Tex.  648-654,  69  S.  W.  66,  HUNTEB  ▼.  EASTHAM. 

Conveyance  by  Attorney  in  Fact  in  Consideration  of  cancellation 
of  debt  due  from  him  to  grantee  did  not  pass  legal  title  of  principal 
and  purchaser  from  grantee  must  prove  himself  innocent  purchaser. 
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Approved  in  Hunter  v.  Eastham  (Tex.  Civ.),  81  S.  W.  356,  reaffirm- 
ing rule;  Wynne  v.  Ward,  41  Tex.  Civ.  235,  91  S.  W.  238,  payment 
of  adequate  consideration  and  retention  of  vendor's  lien  may  be 
taken  into  consideration  in  determining  whether  or  not  purchaser  is 
innocent  purchaser. 

Conveyance  of  Grantor's  Interest  in  Land  Described,  Witb  War- 
ranty against  those  claiming  through  him,  shows  prima  facie  purchaser 
bought  only  such  title  as  grantor  had. 

Approved  in  Slaughter  v.  Coke  County,  34  Tex.  Civ.  603,  79  S.  W. 
865,  following  rule;  Woody  v.  Strong,  45  Tex.  Civ.  257,  100  S.  W.  802, 
holding  purchaser  without  notice  of  prior  unrecorded  deed  is  not  bona 
fide  purchaser  within  Bevised  Statutes  of  1895,  article  4640,  where 
deed  to  him  conveys  only  grantor's  interest.  See  note,  105  Ajn,  St. 
Bep.  855. 

Miscellaneous. — Cited  in  Eastham  v.  Hunter,  102  Tex.  146,  132  Am. 
St.  Bep.  854, 114  S.  W.  97,  23  L.  B.  A.  (n.  s.)  759,  and  (Tex.  Civ.),  109 
S.  W.  237,  other  appeals  of  same  case. 

95  Tez.  664-661,  60  S.  W.  69,  OB£EB  ▼.  FEATHEB8TON. 

Where  Trial  is  by  Court  Without  Jury,  Appellate  Court  has  right 
to  review  case  on  facts,  without  first  presenting  them  in  motion  for 
new  trial. 

Approved  in  West  Brothers  v.  Thompson,  48  Tex.  Civ.  365,  106 
S.  W.  1135,  following  rule;  Northern  Texas  Traction  Co.  v.  Jamison, 
38  Tex.  Civ.  58,  85  S.  W.  306,  holding  assignment  of  error  to  charge 
need  not  be  urged  in  motion  for  new  trial  to  be  available  on  appeal. 

95  Tex.  661-664,  69  S.  W.  68,  AX.EXANDEB  ▼.  LOVTTT. 

Intention  to  Besnme  Bostness  in  Fntore  Does  not  Continue  Exemp- 
tion of  former  business  homestead,  wheie  party  abandoned  same  by 
agreement  not  to  resume  it  during  three  years  or  more. 

Approved  in  Be  Flannagan,  117  Fed.  698,  applying  rule  where 
bankrupt  made  assignment  of  all  his  property  and  went  to  reside  on 
farm  with  his  mother,  his  only  hope  of  resuming  business  being  re- 
mote contingency  of  compromising  with  his  creditors. 

Distinguished  in  Duncan  v.  Ferguson-McKinney  Dry  Goods  Co.,  150 
Fed.  273,  where  bankrupt  leased  premises  for  one  year  but  reserved 
desk  room  and  space  for  conducting  his  business,  leasing  of  premises 
did  not  constitute  abandonment  of  homestead  as  to  subject  it  to  bank- 
rupt's creditors. 

65  Tex.  664-671,  69  S.  W.  129,  LOOAK  ▼.  CUBBY. 

Title  Awarded  by  Commissioner  cannot  be  Attacked  by  subsequent 
applicant  to  purchase  on  ground  first  purchaser's  application  was 
made  in  collusion  with  another,  state  alone  having  such  right. 

Approved  in  Hamilton  v.  Votaw,  31  Tex.  Civ.  686,  687,  73  S.  W.  1092, 
Maney  v.  Eyres,  33  Tex.  Civ.  500,  77  S.  W.  969,  and  Heil  v.  Martin 
(Tex.  Civ.),  70  S.  W.  437,  all  following  rule;  Underwood  v.  King,  102 
Tex.  566,  119  S.  W.  300,  holding  collusion  and  fraud  in  obtaining 
patent  was  not  available  to  one  claiming  adversely,  showing  no  right 
to  land;  Perry  v.  Butherford,  39  Tex.  Civ.  478,  87  S.  W.  1056,  where 
plaintiff's  application  to  purchase  was  rejected,  he  could  not  avail 
himself,  in  action  to  recover  land,  of  fraud  and  collusion  in  original 
purchase,  against  defendant,  who  prior  to  plaintiff's  application  was 
actual  settler;  May  v.  Hollingsworth,  35  Tex.  Civ.  666,  80  S.  W.  842, 
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holding  rights  of  substitute  purchaser  aceepted  by  land  commissioner 
cannot  be  attacked  by  subsequend;  applicant  on  ground  that  original 
purchase  was  collusive;  State  v.  Hughes  (Tex.  Civ.) i  79  S.  W.  609,  hold- 
ing petition  by  state  to  recover  school  lands  in  hands  of  innocent  pur- 
chaser on  ground  of  fraud  in  procuring  certificate  of  occupancy  which 
did  not  allege  commissioner  was  in  collusion  with  person  to  whom  he 
issued  certificate  is  insufficient;  Bates  v.  Bratton  (Tex.  Civ.),  71  S.  W. 
S8,  39,  in  contest  over  right  to  public  lands  under  conflicting  settle- 
ments, defendant  was  not  entitled  to  submission  of  issue,  as  to  whether 
plaintiff  had  acted  in  collusion  with  another  in  making  collusion; 
Thomson  v.  Hubbard  (Tex.  Civ.),  69  S.  W.  649,  holding  defendant  can- 
not attack  title  of  plaintiff  on  ground  of  collusion  with  third  party. 

Distinguished  in  Walraven  v.  Farmers*  etc.  Nat.  Bank  (Tex.  Civ.), 
74  S.  W.  1119,  where  title  to  school  land  was  void  because  sale  is  not 
made  in  county  where  situated,  it  is  subject  to  attack  by  third  party 
on  ground  of  fraud. 

Certiflcate  of  Three  Yean'  Occupancy  Issued  by  Commissioner  is  con- 
clusive of  rights  of  settler  as  against  subsequent  adverse  applicant. 

Approved  in  Smith  v.  McClain,  39  Tex.  Civ.  153,  87  8.  W.  213,  and 
Harper  v.  Dodd,  30  Tex.  Civ.  287,  70  S.  W.  223,  both  following  rule; 
Taylor  v.  Lewis,  38  Tex.  Civ.  394,  85  S.  W.  1012,  where  actual  settler 
in  school  land  dies  before  expiration  of  three  years'  occupancy,  after 
expiration  of  this  time,  applicant  to  purchase  cannot  raise  question  of 
requisite  settlement  and  occupancy. 

Limited  in  Barnes  v.  Williams,  102  Tex.  447,  119  S.  W.  90,  applicant 
to  purchase  land,  contesting  rights  of  previous  applicant  whose  applica- 
tion was  accepted,  on  ground  that  he  was  not  actual  settler,  was  not 
concluded  by  subsequent  action  of  commissioner  in  issuing  to  first 
purchaser  certificate  on  proof  of  three  years'  occupancy. 

Distinguished  in  Bumpass  v.  McLendon,  45  Tex.  Civ.  521,  101  8. 
W.  492,  forfeiture  of  sale  to  defendant  by  land  commissioners  was  not 
conclusive  against  plaintiff  holding  lien  on  land  prior  thereto;  Forester 
V.  Berry,  35  Tex.  Civ.  175,  176,  177,  79  S.  W.  591,  592,  holding  trial 
court  erred  in  excluding  evidence  to  show  plaintiff  was  not  actual 
eettler,  where  defendant  had  settled  on  and  made  application  to  pur- 
chase before  proof  of  occupancy  by  plaintiff  to  commissioner;  Lewis  v. 
Scharbauer,  33  Tex.  Civ.  221,  76  S.  W.  226,  evidence  to  show  defend- 
ant's vendor  who  had  been  awarded  land  by  commissioner  was  never 
actual  settler  was  improperly  excluded;  Franklin  v.  Kerlin,  32  Tex. 
Civ.  381,  382,  74  S.  W.  593,  issuance  of  certificate  of  three  years'  oc- 
cupancy to  defendant  after  plaintiff's  rights  accrued  as  actual  settler 
is  not  conclusive  against  latter;  May  v.  Hollingsworth,  32  Tex.  Civ. 
245,  74  S.  W.  592,  certificate  of  three  years'  occupancy  of  school  land 
is  not  conclusive  against  applicant  to  purchase  as  actual  settler,  and 
who  brought  suit  to  recover  it,  before  certificate  issued;  Lamkin  v. 
Matsler,  32  Tex.  Civ.  219,  73  S.  W.  971,  actual  settler  prior  to  comple- 
tion of  three  years'  occupancy  may  show  after  certificate  had  issued 
that  previous  award  was  nullity. 
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d6  Tez.  1-3,  68  &  W.  076^  OOSSETT  ▼.  CITIZENS'  BY.  00. 
Failure  of  Railroad  Company  to  Obey  City  Ordinance  is  negligence 


i  per  se. 

i 


Approved  in  Galveston  etc.  By.  Co.  v.  Volbrath,  40  Tex.  Civ.  53,  89  S. 
W.  283,  in  action  by  injured  passenger  on  street-car  who  jumped 
therefrom  to  escape  threatened  collision  with  railroad,  both  railroad 
and  street- car  companies  were  guilty  of  negligence. 

96  Tez.  8-^,  69  8.  W.  976,  BOAZ  ▼.  POWELL. 

Action  of  Public  OfUcer  la  Presumed  to  be  Bight  until  contrary  ia 
shown. 

Approved  in  Knapp  v.  Patterson,  99  Tex.  403,  90  S.  W.  164,  one 
claiming  as  purchaser  of  school  lands  whose  application  was  rejected, 
must  show  wrongful  rejection;  Jones  v.  Wright,  98  Tex.  458,  84  S.  W. 
1054,  where  two  parties  claim  under  applications  to  purchase,  one  of 
whom  is  in  possession  under  sale  by  the  state,  burden  of  proving  its 
i  invalidity  is  upon  party  seeking  to  avoid  such  sale;  McGee  v.  Corbin, 

I  96  Tex.  41,  70  S.  W.  80,  where  land  officer  treated  lease  as  having 

expired  on  a  certain  day,  presumption  favored  correctness  of  that  ac- 
tion; Binion  v.  Harris,  32  Tex.  Civ.  372,  74  S.  W.  580,  showing  by 
defendant  was  insufficient  to  overcome  prima  facie  case  made  out  by 
plaintiflf;  Coody  v.  Harris,  31  Tex.  Civ.  170,  71  S.  W.  608,  admissibility 
of  certificate  of  commissioner  of  general  land  office  to  show  sale  of 
land  is  doubted. 

96  Tez.  6-17,  68  8.  W.  813,  69  8.  W.  993,  WAGGONEB  ▼.  DODSON. 

Defendants  Having  Independent  ControTersies  Between  Themselves 
are  entitled  to  separate  jury  lists. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Barnes  (Tex.  Civ.),  72  S.  W. 
1042,  two  railway  companies  sued  jointly  for  damages  to  shipment 
of  livestock  are  not  entitled  to  more  than  six  peremptory  challenges. 

Bill  of  Ezceptlons  must  Show  Ezceptlng  Party  was  Prejudiced  by 
action  of  court  in  allowing  peremptory  challenges. 

Approved  in  Sweeney  v.  Taylor  Bros.,  41  Tex.  Civ.  368,  92  S.  W. 
443,  where  bill   of  exceptions  does   not  show  additional  challenges 

(943) 
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would  hiive  been  used,  refusal  to  allow  them  is  not  reversible  error; 
International  etc.  Co.  y.  BinghAm,  40  Tex.  Ciy.  472,  89  S.  W.  1115, 
refusal  to  allow  two  adverse  defendants,  sued  jointly,  three  peremp- 
tory challenges  each,  was  harmless;  San  Antonio  etc.  By.  Co.  v.  Lester 
(Tex.  Civ.),  84  S.  W.  402,  403,  bill  of  exceptions  did  not  show  any  in- 
jury was  inflicted  by  two  jurors  who  had  not  paid  their  poll  tax  being 
alKowed  to  sit. 

Miscellaneous. — Cited  in  Waggoner  v.  Dodson  (Tex.  Civ.),  71  8.  W. 
400,  after  answer  to  certified  question  from  supreme  eourt. 

96  Tez.  18-21,  97  Am.  St.  Bep.  868,  69  8.  W.  994^  59  L.  B.  A.  392, 
HOUSTON  ETC.  BY.  00.  ▼.  PHUJJO. 
Ballway  Oompaay  Owes  No  ProtacUon  to  Penong  Assisting  OCheES 

to  become  passengers. 

See  note,  121  Am.  St.  Bep.  33. 

.It  is  the  Duty  of  a  Carrier  to  Protect  Passengers  from  assault  by 
third  persons. 

Approved  in  Gulf  etc.  By.  Co.  v.  Luther,  40  Tex.  Civ.  522,  90  8. 
W.  47,  carrier  is  liable  for  mental  anguish  suffered  by  passenger 
waiting  in  depot,  by  reason  of  acts  of  its  negro  servant  in  charge 
thereof;  Texas  etc  B.  Co.  v.  Taylor,  31  Tex.  Civ.  618,  7a  S.  W.  1082, 
company  liable  for  actions  of  its  employees  resulting  in  injury  to  one 
at  depot  for  purpose  of  assisting  friend  place  latter's  aged  father  on 
train.  See  notes,  104  Am.  St.  Bep.  396;  102  Am.  St.  Bep.  515;  97 
Am.  St,  Bep.  528. 

96  Tez.  21-24,  70  &  W.  17,  WALLEB  ▼.  XJI1E& 

Findings  of  Jury  on  Issues  Made  by  Pleadings  must  constitnte  basis 
of  judgment. 

Approved  in  Mabry  v.  Citizens'  Nat.  Bank,  47  Tex.  Civ.  447,  448, 
105  S.  W.  1058,  1159,  holding  failure  of  jury  to  find  on  an  immaterial 
issue  was  not  ground  for  a  new  trial;  Texas  etc.  By.  Co.  v.  Harle,  101 
Tex.  180,  105  S.  W.  1108,  questioning  authority  of  trial  court,  in  ren- 
dering judgment,  to  disregard  findings  of  jury,  even  if  they  were  with- 
out support  from  the  facts;  Casey-Swasey  Co.  v.  Manchester  Fire 
Assur.  Co.,  32  Tex.  Civ.  160,  73  S.  W.  865,  where  court  set  aside  ma- 
terial part  of  verdict,  comprising  many  findings,  it  was  error  to  ren- 
der verdict  on  remainder;  Allen  v.  Frost,  31  Tex.  Civ.  234,  71  S.  W. 
768,  in  trespass'  to  try  title,  refusal  to  submit  issue  as  to  whether  de- 
fendant made  tender  of  first  payment  under  application  to  purchase, 
was  error. 

It  is  Error  to  Bender  Judgment  on  Oonflietlng  findings. 
Approved  in  Earnest  v.  Lake,  45  Tex.  Civ.  465,  101  S.  W.  480,  re- 
affirming rule. 

96  Tez.  30-35,  70  S.  W.  76^  ALLABDYOE  ▼.  HAimiiETON. 
The  County  Court  has  the  General  Jurisdiction  of  a  Probato  Conzt. 

Approved  in  Zieschang  v.  Helmke  (Tex.  Civ.),  84  S.  W.  440,  in 
classifying  claims  against  estate  of  a  decedent,  both  county  court  and 
district  court  on  appeal  may  hear  evidence  of  mistake  in  written  con- 
tract made  by  decedent. 

The  Law  Presumes  That  All  Property  Acquired  During  Marriage 

is  community  property. 

See  note,  126  Am.  St.  Bep.  120. 
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96  Tez.  35-42,  70  8.  W.  79,  McGEE  ▼.  OOBBIN. 

Gommissloner  has  Power  to  Make  Bnlea  not  Incoxulstent  with  law 
for  the  conduct  of  business  in  his  office. 

Approved  in  Hornbeck  v.  Terrell,  38  Tex.  Civ.  75,  85  S.  W.  487, 
rule  adopted  by  commissioner  requiring  applications  for  purchase  of 
timber  to  be  in  writing  on  blanks  furnished  by  him,  must  be  complied 
with. 

Applicant  rnnat  be  Actual  Settler  at  Time  Application  is  filed. 

Approved  in  Allen  v.  Frost,  31  Tex.  Civ.  234,  71  S.  W.  768,  appli- 
cant was  actual  settler  when  application  was  filed,  though  same  was 
made  and  mailed  by  applicant  while  on  his  way  to  the  land  and  be- 
fore actual  settlement. 

Commlsaioner'B  Oonstmction  of  Term  of  Lease  is  determinative  of 
its  duration. 

Approved  in  McChristy  v.  Jackson  (Tex.  Civ.),  71  8.  W.  570,  uphold- 
ing rule  where  commissioner  treated  lease  at  an  end  by  accepting  ap- 
plication to  purchase  before  expiration  of  lease. 

96  Tex.  43-^8,  70  8.  W.  73,  SPENOE  ▼.  BOTOHELL. 

Validating  Act  of  May  27,  1899,  is  not  Applicable  to  a  purchaser 
of  school  lands  additional  to  his  home  eection. 

Distinguished  in  Taylor  v.  Lewis,  38  Tex.  Civ.  392,  85  S.  W.  1011, 
where  sale  of  home  section  was  validated  by  operation  of  Decker 
healing  act,  such  validity  dated  from  time  of  application  to  purchase, 
and  sale  of  additional  lands  based  upon  the  ownership  of  such  home 
section  was  also  validated. 

Sale  by  Pnrchaser  of  Part  of  His  Additional  Land  to  one  not  an 
actual  settler  is  void. 

Approved  in  Boberson  v.  Sterrett,  96  Tex.  182,  183,  71  S.  W.  385, 
attempted  sale  by  purchaser  of  additional  lands  to  one  not  an  actual 
settler  left  title  in  the  vendor. 

Sabstitnted  Purchaser,  Who  Oompliee  With  the  Law,  is  entitled  to 
stand  as  original  purchaser. 

Approved  in  Beindnger  v.  Pahnell,  46  Tex.  Civ.  139,  101  S.  W.  817, 
vendee  of  one  who  failed  to  make  actual  settlement  was  entitled 
to  be  substituted  as  purchaser  of  the  land. 

96  Tez.  48-67,  70  S.  W.  201,  SAN  ANTONIO  NAT.  BANK  ▼. 
McLANE. 

Suit  to  Correct  a  Mistake  in  a  Judgment  is  Barred  in  four  years. 

Approved  in  Watson  v.  Texas  etc.  By.  Co.  (Tex.  Civ.),  73  S.  W.  830, 
so  is  an  action  to  set  aside  a  judgment  on  the  ground  of  fraud  on 
part  of  judgment  debtor's  attorneys. 

Judgment  may  be  Corrected  Where,  by  Mistake,  wrong  tract  of  land 
has  been  described  in  pleadings. 

Approved  in  Zieschang  v.  Helmke  (Tex.  Civ.),  84  8.  W.  440,  equity 
will  reform  or  cancel  contract  which  fails  to  express  intention  of 
parties;  Los  Angeles  etc.  B.  B.  Co.  v.  New  Liverpool  etc.  Co.,  150 
Oal.  28,  87  Pac.  1031,  where,  in  preparing  deed,  an  exception  or  reser- 
vation belonging  to  the  description  was  omitted,  the  carelessness  was 
not  so  gross  as  to  forfeit  right  to  relief  by  reformation  of  deed. 

96  Tez.  67-61,  70  &  W.  204,  BOSETTI  v.  LOZANO. 

An  Action  to  Becover  the  Penalty  for  Beceiving  Usurious  Interest 
is  an  action  of  debt. 

4  Tex.  Notes — 60 
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Approved  in  Wartman  v.  Empire  Loan  Co.,  45  Tex.  Civ.  472,  101 
S.  W.  501,  such  action  must  be  brought  in  the  county  of  defendant's 
residence. 

Supreme  Court  may  Determine  Every  Minor  Question  upon  which 
depends  correct  decision  of  question  certified. 

Approved  in  City  of  Austin  v.  Cahill,  99  Tex.  186,  88  S.  W.  545,  and 
City  of  Austin  v.  Cahill,  99  Tex.  201,  89  S.  W.  552,  both  reaffirming 
rule. 

96  Tez.  61-64,  70  &  W.  200,  SAN  ANTONIO  ETC.  BY.  OO.  V.  ADDI- 
SON. 

Verdict  of  Jury  npon  Issues  of  Fact  Constitutes  Sole  Basis  for  the 

judgment. 

Approved  in  Hurst  v.  Benson  (Tex.  Civ.),  71  S.  W.  418,  appellate 
court  cannot,  on  reversing  judgment,  render  a  final  judgment  which 
would  require  it  to  substitute  its  findings  for  those  of  jury. 

In  Suit  for  Damages,  Interest  is  not  Recoverable,  eo  nomine. 

Approved  in  Gulf  etc.  By.  Co.  v.  Fromme,  98  Tex.  460,  461,  84  S. 
W.  1055,  "the  amount  in  controversy"  is  the  full  amount  recoverable 
under  the  petition,  including  interest  at  six  per  cent;  St.  Louis  etc. 
B.  B.  Co.  V.  Hooser,  44  Tex.  Civ.  232,  97  S.  W.  710,  in  action  for 
destruction  of  property,  jury  could  allow  interest  on  sum  awarded 
as  damages,  provided  verdict  did  not  exceed  amount  of  damages 
claimed;  Texas  etc.  By.  Co.  v.  Walter  Hunt  &  Co.,  38  Tex.  Civ.  462, 
85  S.  W.  1168,  claim  for  interest  in  suit  for  unliquidated  damages  is 
a  part  of  the  amount  in  controversy,  and  cannot  be  enlarged  on  ap- 
peal; Missouri  etc.  By.  Co.  v.  Dawson  Bros.  (Tex.  Civ.),  84  S.  W.  298, 
in  action  for  damages  to  shipment  of  grain,  interest  cannot,  be  recov- 
ered as  an  element  of  such  damages,  unless  specifically  pleaded;  West- 
cm  Union  Tel.  Co.  v.  Gardner  (Tex.  Civ.),  83  S.  W.  434,  where  ac- 
count filed  in  justice  court  contained  no  charge  for  interest,  it  could 
not  be  allowed  to  date  of  judgment. 

9a  Tez.  65-68,  70  a  W.  317,  ST.  LOXHS  ETC.  BY.  CO.  ▼.  McABTHUB. 
Boles  Concerning  Assignments  of  Error  Should  Receive  a  liberal 

construction. 

Approved  in  Cammack  v.  Rogers,  96  Tex.  460,  73  8.  W.  796,  court 
of  civil  appeals  has  power  to  determine  whether  point  defectively 
raised  by  assignment  should  be  considered  by  it;  Nabours  v.  McCord 
(Tex.  Civ.),  82  S.  W.  161,  motion  for  new  trial  and  assignment  of 
error  under  it  were  sufficient  to  permit  inquiry  into  facts;  Masterson 
V.  Heitmann  &  Co.,  33  Tex.  Civ.  470,  77  S.  W.  986,  assignment  should 
be  considered  notwithstanding  disregard  of  rules. 

96  Tex.  68-72,  70  &  W.  315,  ST.  LOUIS  ETC.  BY.  CO.  ▼.  BICKETTa 
Conduct  of  Passenger  Carried  Past  Station  must  be  that  of  ordinary 

prudent  person,  to  justify  recovery. 

Approved  in  International  etc.  B.  B.  Co.  v.  Addison,  100  Tex.  244, 

97  S.  W.  1089,  8  L.  B.  A.  (n.  s.)  880,  where,  train  having  failed  to 
stop  on  signal,  plaintiff,  whose  home  was  near,  drove  across  country 
to  open  up  his  store,  sickness  resulting  was  not  caused  by  company's 
negligence;  St.  Louis  etc.  By.  Co.  v.  Foster,  46  Tex.  Civ.  519,  103 
8.  W.  195,  passenger  who  left  train  at  wrong  station  by  reason  of 
porter  calling  wrong  name  was  not  guilty  of  negligence  per  se  in 
making  trip  by  buggy.    See  note,  17  L.  B.  A.  (n.  s.)  1228. 
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Jurors  win  not  be  Allowed  to  Attack  Their  Verdict  by  setting  up 
misconduct. 

•  Approved  in  Gulf  etc.  By.  Co.  v.  Blue,  46  Tex.  Civ.  241,  102  S.  W. 
128,  under  article  1371,  Bevised  Statutes  of  1895,  as  amended  by 
29th  legislature,  trial  court  is  given  discretion  to  grant  new  trial 
on  ground  of  misconduct  of  jury. 

96  Tex.  72-77,  70  &  W.  529,  MISSOUBI  ETC.  BY.  CO.  v.  EYEB. 

Erroneous  Charge  Bequested  but  Befosed,  if  Embraced  in  general 
charge,  cannot  be  complained  of. 

Approved  in  Western  Union  Tel.  Co.  v.  Bowen,  97  Tex.  624,  81  S. 
W.  28,  in  action  for  damages  for  failure  to  deliver  telegraph  message, 
requested  instruction  refused  because  given  in  main  charge  was  not 
invited  error;  Qalveston  etc.  By,  Co.  v.  Mc Adams,  37  Tex.  Civ.  580, 
84  8.  W.  1079,  in  action  against  railroad  for  injuries  to  employee, 
defendant  not  in  position  to  complain  of  charge  on  its  negligence, 
where  charge  requested  by  it  contained  same  requirement;  St.  Louis 
etc.  B.  Co.  V.  Smith,  34  Tex.  Civ.  616,  79  8.  W.  342,  in  action  for 
injuries  to  a  passenger,  where  erroneous  instruction  was  not  requested 
until  after  court  had  read  main  charge  containing  like  error,  such 
error  could  be  objected  to;  Carbough  v.  State,  49  Tex.  Cr.  454,  455, 
93  8.  W.  738,  739,  charge  in  criminal  case  on  accomplice's  testimony 
could  not  be  complained  of  though  erroneous,  because  practically  iden- 
tical with  one  asked  and  refused  by  party  complaining. 

96  TeoL  78-86,  70  8.  W.  538,  SIBLEY  ▼.  HAYES. 

One  Asking  Equitable  Belief  must  Show  Himself  entitled  to  it. 

Approved  in  City  of  Austin  v.  Cahill,  99  Tex.  195,  88  S.  W.  551, 
applying  rule  in  mandamus  proceeding  by  bondholder  to  compel  city 
to  levy  taxes  for  payment  of  his  demand. 

96  Tex.  86-94,  97  Am.  St.  Bep.  871,  70  S.  W.  737,  CAUBLE  ▼.  WOB- 
8HAM. 

A  Married  Woman  cannot  Lose  Her  Title  to  Land  by  estoppel  in 
pais. 

Approved  in  Harle  v.  Texas  Southern  By.,  39  Tex.  Civ.  48,  86  8. 
W.  1050,  )vife  of  receiver,  who  purchased  property  at  receiver's  sale, 
was  not  estopped  from  asserting  her  interest  where  deed  was  executed 
to  third  person,  who  conveyed  same  to  a  company  which  issued  stock 
to  the  wife,  which  stock  was  pledged  by  her  husband  to  secure  loan 
from  bank;  White  v.  Simonton,  34  Tex.  Civ.  468,  469,  79  8.  W.  623, 
624,  where  married  daughter  who  already  held  mother's  interest  in 
community  property,  accepted  deed  from  her  father  of  his  interest 
therein,  conveyance  by  herself  and  husband  carried  title  to  the  part 
inherited  from  her  mother.  See  notes,  131  Am.  St.  Bep.  458;  130  Am. 
St.  Bep.  582;  106  Am.  St.  Bep.  911. 

A  Qnitclaim  Deed  Operates  to  Transfer  All  Title  or  Interest  of  the 
grantor. 

See  note,  105  Am.  St.  Bep.  856. 

A  Parol  Conveyance  of  Land  may  Support  a  Decree  for  specific 
performance. 

Approved  in  Shannon  v.  Marchbanks,  35  Tex.  Civ.  616,  80  8.  W. 
861,  applying  rule  where  parties  were  put  in  possession  under  gift 
by  parol  and  made  valuable  improvements;  Kuteraan  v.  Carroll  (Tex. 
Civ.),  80  8.  W.  844,  discussing  rule  where  conveyance  was  made  by 
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father  of  separate  property  of  mother  to  one  of  his  children.  See 
notes,  128  Am.  St.  Bep.  988;  105  Am.  St.  Bep.  665;  101  Am.  St.  Bep. 
619. 

Conveyanoe  by  Third  Person  on  Parol  Ooneent  of  owner  is  inef- 
fectual. 

Approved  in  Kuteman  v.  Carroll  (Tex.  Civ.),  80  S.  W.  843,  chil- 
dren could  not  consent  that  father  might  deed  separate  property  of 
mother  to  one  of  them. 

96  Tex.  99>102,  70  8.  W.  950,  YOXTKa  ▼.  HAHN. 

One  Having  Authority  to  ^nploy  and  Discharge  is  a  vice-principal 
for  whose  negligence  master  is  liable. 

Approved  in  Vilter  Mfg.  Co.  v.  Kent,  47  Tex.  Civ.  464,  105  S.  W. 
526,  the  person  through  whose  negligence  plaintiff  was  injured  was 
his  fellow-servant;  Abilene  Cotton  Oil  Co.  v.  Anderson,  41  Tex.  Civ. 
343,  91  S.  W.  608,  general  manager  of  a  corporation  is  its  vice-prin- 
cipal, whether  he  has  power  to  employ  and  discharge  or  not;  Texas 
etc.  Coal  Co.  v.  Manning,  34  Tex.  Civ.  325,  78  S.  W.  546,  mere  pas- 
sive consent  by  employer  that  one  employee  direct  another  will  not 
constitute  directing  employee  a  vice-principal. 

96  Tex.  102-105,  70  8.  W.  947,  STATE  ▼.  HABT. 

Law  Entitling  Clerk  to  Betain  Commlssioa  Does  not  Apply  to  civil 
actions  by  state  to  recover  penalties. 

Cited  in  State  v.  Hart  (Tex.  Civ.),  71  S.  W.  1136,  following  rule 
after  answer  by  supreme  court  to  question  certified. 

96  Tex.  106-112,  70  8.  W.  75,  8TAFFOBD  ▼.  STAPFOED. 

Statute  of  Frauds  Does  not  Forbid  Creation  of  a  Trust  in  land  by 
paroL 

Approved  in  Henderson  v.  Bushing,  47  Tex.  Civ.  488,  105  8.  W.  841, 
reaffirming  rule;  Lucia  v.  Adams,  36  Tex.  Civ.  457,  82  S.  W.  336,  con- 
tract by  which  one  agreed  to  advance  money  to  purchase  land  for 
another,  take  deed  in  his  own  name,  and  convey  when  money  ad- 
vanced was  paid,  constituted  a  mere  loan  between  the  parties. 

To  Enforce  an  Express  Trust  Based  on  a  Verbal  Contract^  proof  of 
contract  must  be  clear  and  satisfactory. 

Approved  in  Kelly  v.  Short  (Tex.  Civ.),  75  S.  W.  883,  failure  to 
prove  that  one  of  the  alleged  parties  participated  in  the  contract  is 
fatal. 

Defense  of  Stale  Demand  is  not  Available  In  Action  to  recover  land. 

Approved  in  Lyster  v.  Leighton,  36  Tex.  Civ.  64,  81  S.  W.  1034,  re- 
affirming rule;  Betzer  v.  Goff,  35  Tex.  Civ.  408,  80  S.  W.  673,  apply- 
ing rule  in  action  to  recover  one-half  interest  in  land  agreed  to  be 
conveyed  by  grantor  to  grantee  in  consideration  of  latter's  services 
as  attorney  in  prosecuting  action  to  recover  such  land  from  persons 
claiming  it  adversely;  Turner  v.  Cochran,  30  Tex.  Civ.  554,  558,  70 
S.  W.  1027,  1029,  in  trespass  to  try  title  claimed  on  theory  that  debt 
secured  by  an  ancient  deed  accompanied  by  written  defeasance  is 
to  be  presumed  satisfied,  is  not  barred  by  limitations.  See  note,  11 
L.  B.  A.  (n.  s.)  827. 

• 

96  Tex.  121-135,  97  Am.  St.  Bep.  877,  70  S.  W.  531,  HOtTSTOK  ETC. 
BY.  CO.  V.  DE  WALT, 

Servant  Assumes  Bisk  of  Dangers  he  is  aware  of. 
Approved  in  International  etc.  B.  Co.  v.  Boyall,  37  Tex.  Civ.  267, 
83  S.  W.  715,  employee  who,  at  command  of  foreman,  went  under  car 
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partly  raised  on  jacks  placed  on  ball  of  rails  without  proper  support, 
assumed  risk  notwithstanding  negligence  of  foreman;  International 
etc.  R.  Co.  V.  Tisdale,  36  Tex.  Civ.  176,  81  S.  W.  349,  upholding  rule 
in  action  by  a  section-hand  for  personal  injuries  caused  by  a  push- 
car  being  run  into  by  a  train. 

Abandoned  or  Bupersedsd  Pleading  is  Admissible  as  Evidence  of 
facts  therein  stated. 

Cited  in  Houston  etc.  Ry.  Co.  v.  Dewalt  (Tex.  Civ.),  71  S.  W.  774, 
following  rule  after  answer  to  certified  question;  Cameron  v.  Real- 
muto,  45  Tex.  Civ.  307,  100  S.  W.  195,  in  personal  injury  case  where 
defense  was  that  plaintiff  was  in  employ  of  independent  contractor, 
plaintiff's  original  petition  alleging  that  fact  was  admissible  in  evi- 
dence; Scott  V.  Woodard,  39  Tex.  Civ.  499,  88  S.  W.  407,  application 
for  continuance  is  admissible  for  purpose  of  showing  admission  con- 
tradicting testimony  of  party  applying;  Wildey  Lodge,  I.  O.  O.  F.  v. 
City  of  Paris  (Tex.  Oiv.),  81  S.  W.  101,  in  action  to  recover  land  held 
under  assignment  of  a  lease  which  was  alleged  to  be  forfeited,  aban- 
doned answer  asserting  right  of  possession  as  tenants  and  also  fee- 
simple  title  was  open  to  explanation;  Texas  etc.  Ry.  Co.  v.  Coggin, 
33  Tex.  Civ.  669,  77  S.  W.  1054,  upholding  rule  notwithstanding  orig- 
inal pleading  was  neither  signed  nor  sworn  to  by  party  sought  to  be 
bound. 

96  Tez.  135-140,  70  &  W.  742,  DULIN  ▼.  MOOBE. 

In  Oonstmlng  a  WUl,  Intention  of  Testator  must  be  Oiven  effect 
if  possible. 

Approved  in  ^iess  v.  Goodhue  (Tex.  Civ.),  79  S.  W.  876,  where 
under  will  one-half  of  estate  was  given  to  husband  for  his  support 
during  life  with  power  to  exercise  rights  of  fee  simple  ownership, 
and  remainder  to  children,  husband  was  vested  with  legal  title,  as 
trustee  to  property  given  children. 

Distinguished  in  Wiess  v.  Goodhue,  98  Tex.  282,  83  S.  W.  180, 
where,  under  will,  one-half  of  estate  was  given  to  husband  for  his 
support  during  life  with  power  to  exercise  rights  of  fee  simple  own- 
ership, and  remainder  to  children,  husband  was  not  vested  with  legal 
title  to  the  property  given  to  the  children. 

96  Tex.  140-144,  70  S.  W.  945,  80ALEB  ▼.  MABSHALIa. 

Law  Limiting  Time  for  Issuance  of  Mandate  in  Causes  Reversed 
and  remanded  to  twelve  months  is  imperative. 

Approved  in  Watson  v.  Mirike  (Tex.  Civ.),  73  S.  W.  986,  upholding 
action  of  court  in  dismissing  cause  and  taxing  costs. 

96  Tez.  148-153,  71  &  W.  12,  WILLIAMS  ▼.  WILEY. 

Defect  In  Substance  or  Fonn  of  Appeal  Bond  will  not  affect  juris- 
diction of  appellate  court. 

Approved  in  Vineyard  v.  McCombs,  41  Tex.  Civ.  106,  90  S.  W.  720, 
where  appeal  bond  was  not  filed  within  time  prescribed,  appellate 
court  had  no  jurisdiction. 

Judgment  of  Appellate  Oouxt  Is  not  an  Adjudication  of  questions 
not  involved  in  appeal. 

Approved  in  Stipe  v.  Shirley,  33  Tex.  Civ.  224,  76  S.  W.  308,  where 
appellate  court  reversed  judgment  as  to  appealing  plaintiff,  judg- 
ment of  lower  court  undisturbed  as  to  other  plaintiffs  was  res  ad- 
judicata  as  to  thenu 
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96  Tex.  160-174,  71  &  W.  270,  60  L.  B.  A.  145,  FOBT  WORTH  ETO. 
BY.  OO.  ▼.  SOUTHWESTEBN  TEL.  ft  TEL.  CO. 

Telephone  and  Telegraph  Company  has  Authority  to  Condemn  ease- 
ment along  right  of  way  of  a  railway  company. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Southwestern  Tel.  etc  Co. 
(Tex.  Civ.),  72  S.  W.  1135,  following  ruling  of  supreme  court  after 
answer  to  questions*  certified;  American  Tel.  &  Tel.  Co.  v.  St.  Lonis 
etc.  By.  Co.,  202  Mo.  676,  101  S.  W.  582,  reaffirming  rule. 

Secondary  Easement  for  Public  Use  must  not  Destroy  or  materially 
affect  use  of  first  easement. 

Approved  in  American  Tel.  &  Tel.  Co.  v.  St.  Louis  etc.  By.  Co.,  202 
Mo.  683,  101  S.  W.  584,  proposed  telegraph  line  would  not  materially 
interfere  with  public  use  of  easement  of  railroad. 

96  Tez.  174-179,  97  Am.  St.  Bep.  901,  71  S.  W.  275,  60  L.  B.  A.  143. 
8INOEB  SEWING  MACHINE  CO.  Y.  BlOa 

Provision  in  Chattel  Mortgage  Authorizing  Mortgagee  to  take  pos- 
session on  default  in  payment  is  valid. 

Approved  in  Singer  Mfg.  Co.  v.  Bios  (Tex.  Civ.),  72  S.  W.  1135,  fol- 
lowing ruling  of  supreme  court  after  answer  to  question  certified;  Hall 
v.  Keating  Implement  etc.  Co.,  33  Tex.  Civ.  528,  77  S.  W.  1056, 
contract  for  the  sale  of  certain  wagons  was  a  chattel  mortgage; 
Henderson  v.  Mahoney,  31  Tex.  Civ.  540,  72  S.  W.  1020,  under  a 
contract  for  sale  of  a  sewing  machine,  seller  had  right  to  take  pos- 
session upon  default  in  payment;  F.  Groos  &  Co.  v.  First  Nat.  Bank 
(Tex.  Civ.),  72  S.  W.  403,  mortgagee  waived  its  right  to  take  pos- 
session and  sell  under  clause  in  mortgage,  by  allowing  mortgagor 
to  remain  in  possession  and  sell  at  private  sale;  Loekland  v.  State, 
45  Tex.  Cr.  90,  73  S.  W.  1054,  in  a  criminal  prosecution,  where  an 
agent  was  allowed  to  take  possession  of  sewing-machine,  and  load  it  on 
his  wagon,  and  then  assaulted,  terms  of  contract  as  to  possession  im- 
material; First  Nat.  Bank  v.  Steers,  9  Idaho,  524,  108  Am.  St.  Bep. 
174,  75  Pac.  227,  upholding  right  of  mortgagee  to  maintain  action  in 
replevin  to  recover  possession  of  mortgaged  property  from  officer  hold- 
ing it  under  writ  of  attachment  levied  subsequent  to  mortgage  lien. 
See  notes,  108  Am.  St.  Bep.  178;  96  Am.  St.  Bep.  686. 

96  Tex.  180-186,  71  S.  W.  385,  73  S.  W.  2,  BOBEBSON  v.  STEBBETT. 

Attempted  Sale  by  Purchaser  of  School  Lands  to  One  not  an  actual 
settler  does  not  work  a  forfeiture. 

Approved  in  Nesting  v.  Terrell,  97  Tex.  22,  75  S.  W.  486,  pur- 
chaser who,  before  completion  of  the  three  years'  occupancy,  sold  to 
one  not  an  actual  settler,  did  not  forfeit  his  title. 

96  Tex.  187-193,  71  &  W.  714,  INSXTBANCE  CO.  ▼.  TOMEIE& 
Insurance  Policy  Void  upon  Change  in  Interest  la  not  Avoided  by 

executory  contract  to  convey  in  future* 
See  note,  3  L.  B.  A.  (n.  s.)  107. 

96  Tez.  194-199,  71  8.  W.  545,  WnJiOUGHBY  ▼.  LONG. 

Sale  of  Excess  to  New  Purchaser  Before  Segregation  from  part  sold 
is  not  warranted. 

Approved  in  Winans  v.  McCabe,  41  Tex.  Cir.  105,  92  &  W.  819, 
reaffirming  rule. 
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96  Tex.  200-205,  71  8.  W.  647,  BBACEEN  Y.  BOUNDS. 

Power  of  Sale  Conferred  upon  Tmsteee  miut  be  Strictly  followed 
or  no  title  will  pass. 

Approved  in  Davis  v.  Hughes,  38  Tex.  Civ.  476,  85  S.  W.  1162, 
sale  by  substitute  trustee  without  original  trustee  having  been  re- 
quested to  act  was  void;  Bemis  v.  Williams,  32  Tex.  Civ.  395,  74  S. 
W.  333,  in  trespass  to  try  title,  plaintiff  was  at  liberty  to  show  sale 
under  deed  of  trust  by  which  defendant  acquired  title  was  by  sub- 
stitute trustee  without  authority. 

96  Tex.  205-209,  71  S.  W.  544,  THOMPSON  v.  DUTTON. 

One  Claiming  Land  by  AdTeree  Posseeaion  mnst  Show  continuous 
possession. 

Approved  in  Lawless  v.  Wright,  39  Tex.  Civ.  30,  86  S.  W.  1041, 
applying  rule  where  the  running  of  limitations  was  interrupted  by 
declaration  of  land  commissioner  that  sale  was  forfeited  for  non- 
payment of  interest. 

96  Tez.  20d-211,  71  a  W.  814,  HTffTi  Y.  ICABTIN. 

Location  of  Mining  Claim  mnst  be  on  Unoccupied,  unappropriated 
domain. 

See  note,  7  L.  B.  A.  (n.  s.)  778. 

06  Te3L  211-214,  71  S.  W.  966,  MATLOCK  Y.  SMITH. 

MandamoB  Does  not  Lie  to  Bevlew  Act  of  Inferior  Conrt  judicial 
in  its  nature. 

Approved  in  Farnham  v.  Colman,  19  S.  D.  345,  117  Am.  St.  Bep. 
944,  103  N.  W.  161,  1  L.  B.  A.  (n.  s.)  1135,  circuit  court  cannot  re- 
view by  mandamus  refusal  of  committing  magistrate  to  punish  wit- 
ness for  contempt. 

96  Tex.  215-227,  71  S.  W.  950,  60  L.  B.  A.  941,  DOBITT  Y.  DOBITY. 

Lease  of  Wife's  Separate  Property  for  More  Than  One  Tear,  with- 
out joinder  of  wife,  is  invalid. 

Approved  in  Bledsoe  v.  Fitts,  47  Tex.  Civ.  581,  105  S.  W.  1143, 
married  woman  cannot  dispose  of  her  separate  personal  property  by 
gift  causa  mortis  without  her  husband's  consent;  Ascarete  v.  Pfaff, 
34  Tex.  Civ.  376,  78  S.  W.  974,  lease  originally  void  for  wife's  failure 
to  join  was  rendered  binding  by  her  act  in  signing  and  acknowledging 
assignment  with  lease  annexed. 

Lease  of  Lands  for  More  Than  One  Tear  Is  a  Conveyance  under 
terms  of  statute. 

Approved  in  Starke  v.  Guffey  Petroleum  Co.,  98  Tex.  550,  86  S.  W. 
3,  where  a  corporation  organized  to  mine  for  oil  leased  all  its  land 
for  twenty  years  to  lessee  who  agreed  to  bore  for  oil,  it  did  not 
abandon  purpose  for  which  it  was  organized. 

Miscellaneous. — See  note,  126  Am.  St.  Bep.  115. 

96  Tex.  228-233,  97  Am.  St.  Bep.  906,  72  a  W.  54,  61  L.  B.  A.  342, 
OABBISON  Y.  COOKE. 

At  Law,  Time  Is,  In  General,  of  the  Essence  of  a  contract. 

Approved  in  Barber  Asphalt  Paving  Co.  v.  Loughlin,  44  Tex.  Civ. 
580,  98  S.  W.  949,  voluntary  contract  to  pay  certain  sum  in  aid  of 
street  work  if  completed  within  specified  time  was  only  binding  on 
performance  within  such  time;  Bes  Line  Const.  Co.  v.  Wood,  37  Tex. 
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Civ.  418,  84  S.  W.  380,  where,  by  agreement  between  city  and  con- 
struction company,  work  on  road  was  to  be  finished  on  a  certain  date, 
provision  in  letter  of  acceptance  agreeing  to  push  work  with  due 
diligence  did  not  extend  time  limit. 

96  Tex  233-249,  72  a  W.  161,  DENISON  ETC.  BT.  CO.  ▼.  ST.  LOUIS 
ETC.  BT.  CO. 

Nonnse  Itself  Does  not  Constltate  abandonment. 

Approved  in  Nicomen  Boom  Co.  v.  North  Shore  Boom  etc.  Co.,  4(^ 
Wash.  330,  82  Pac.  416,  where  plaintiff  had  selected  and  perfected  a 
boom  location,  temporary  nonuser  of  a  portion  of  it  did  not  consti* 
tute  abandonment. 

96  Tex  250-254,  72  a  W.  62,  NOBMAN  ▼.  THOMPSON. 

In  Cont«8ted  Election  Oases,  Court  Only  lias  Jurisdiction  of  mattera 
transpiring  on  election  day. 

Approved  in  Ex  parte  Heyman,  45  Tex.  Clr.  538,  539,  78  S.  W.  351, 
reaflirming  rule;  Martin  v.  Mitchell,  32  Tex.  Civ.  386,  388,  74  S.  W. 
566,  jurisdiction  of  court  to  pass  upon  validity  of  local  option  election: 
in  commissioner's  precincts  of  that  county  is  doubted;  Lowery  v.. 
Brigg*  (Tex.  Civ.),  73  S.  W.  1062,  action  was  not  based  on  any  irreg- 
ularities in  holding  the  election;  £x  parte  Keith,  47  Tex.  Cr.  292,  83 
S.  W.  688,  Terrell  election  law  does  not  operate  to  repeal  local  option 
law. 

Disapproved  in  Burks  v.  State,  51  Tex.  Cr.  641,  103  S.  W.  852,  com- 
missioner's court  having  no  authority  to  refuse  to  count  vote  and  de- 
clare first  election  void,  second  election  was  necessarily  void;  Ex  parte 
Conley  (Tex.  Cr.),  75  8.  W.  302,  failure  to  post  notices  or  hold  local 
option  election  within  prescribed  time  renders  election  void. 

Injunctive  Belief  will  be  Denied  Where  Party  has  adequate  rem- 
edy at  law  for  contesting  election. 

Approved  in  Bobinson  v.  Wingate,  36  Tex.  Civ.  75,  80  S.  W.  1070,. 
1073,  equity  has  no  jurisdiction  to  prevent  by  injunction  publication 
of  the  result  of  a  local  option  election  on  ground  of  invalidity  or  un- 
fairness in  conducting  it. 

Distinguished  in  Marsden  v.  Harlocker,  48  Or.  99,  120  Am.  St.  Bep. 
786,  85  Pac.  332,  equity  will  enjoin  canvass  of  vote  where  election  ia 
invalid  because  not  ordered  as  prescribed  by  law. 

In  Election  Contests  Courts  are  Limited  to  the  Subjects  specified  in 
the  statute  prescribing  grounds  of  contest. 

Approved  in  Hash  v.  Ely,  45  Tex.  Civ.  260,  100  S.  W.  981,  allega- 
tion that  election  was  held  within  less  than  two  years  from  prior 
election   presents  no  ground  for  contest. 


96  Tex.  255-257,  72  &  W.  66,  64  L.  B.  A.   474, 
LTO^S. 

In  Action  for  Malidons  Prosecntion  Plaintiff  must  Show  prima  facie 
want  of  probable  cause. 

Approved  in  Cunningham  v.  Moreno,  9  Ariz.  304,  80  Pac.  328,  re- 
affirming rule.     See  note,  3  L.  B.  A.  (n.  s.)  930. 

Testimony  Belating  to  a  Sin^fle  Issue  Should  be  Considered  in  its 
proper  connection. 

Approved  in  Missouri  etc.  By.  Co.  v.  Cherry,  44  Tex.  Civ.  237,  97 
S.  W.  715,  court  erred  in  refusing  charge  limiting  the  testimony  ta 
special  purpose  for  which  it  was  admissible;  Texas  etc.  By.  Co.  v. 
Slaughter,  37  Tex.  Civ.  627,  84  S.  W.  1087,  applying  rule  in  action 
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against  eonneeting  carriers  for  damages  to  cattle  by  rongh  handling 
and  delay;  Bell  v.  Missouri  etc.  By.  Co.,  36  Tex.  Civ.  570,  82  S.  W. 
1073,  applying  rule  in  action  against  railroad  for  damages  to  farm 
occasioned  by  overflow. 

96  Tez.  268-267,  72  a  W.  69,  LENTZ  ▼.  CITY  OF  DALLAS 

Leading  and  Suggestive  Qaestions  are  not  permissible. 

Approved  in  Bipley  v.  State,  51  Tex.  Cr.  132,  100  S.  W.  946,  re- 
affirming rule;  Goodsoe  v.  State,  52  Tex.  Cr.  627,  108  S.  W.  389,  in 
prosecution  for  embezzlement  question  asked  of  witness  was  not  only 
leading,  but  suggested  answer;  Garrett  v.  State,  52  Tex.  Cr.  262, 
106  8.  W.  392,  question  asked  of  witness  to  prove  confession  by  a 
defendant  charged  with  homicide  was  leading. 

City  Liable  for  Lojuriee  Beeultlng  from  Failnre  to  make  repairs  in 
the  exercise  of  its  police  power. 

Approved  in  City  of  Dallas  v.  Strayer  (Tex.  Civ.),  73  S.  W.  981, 
exemption  clause  in  charter  did  not  release  city  from  liability  for 
failure  to  repair  hole  in  sidewalk.    See  note,  3  L.  B.  A.  (n.  s.)  85. 

Becovery  for  Fntare  Besolta  of  Personal  Injury  should  be  confined 
to  such  as  are  probable. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Hawkins,  49  Tex.  Civ.  555, 
108  S.  W.  740,  upholding  charge  authorizing  recovery  for  such  suffer- 
ing as- plaintiff  will  "reasonably  and  probably"  suffer  in  the  future; 
Galveston  etc.  By.  Co.  v.  Powers,  101  Tex.  164,  105  S.  W.  493,  in 
action  for  injuries,  question  asked  of  expert  witness  as  to  possibility 
of  epilepsy  resulting  from  injury  was  improper;  Cordiner  v.  Los  An- 
geles etc.  Co.,  5  Cal.  Ap.  406,  91  Pac.  438,  applying  rule  in  action 
for  personal  injury  where  plaintiff  sustained  fracture  at  base  of  brain. 

Limitation  on  Power  of  Eminent  Domain  Does  not  Bestrict  Proper 
employment  of  police  power. 

Approved  in  Houston  etc.  B.  B.  Co.  v.  City  of  Dallas,  98  Tex.  412, 
84  S.  W.  652,  70  L.  B.  A.  850,  upholding  ordinance  requiring  tracks 
of  railroads  to  be  constructed  at  grade  on  crossings. 

Miscellaneous. — Cited  in  City  of  Dallas  v.  Lentz  (Tex.  Civ.),  81  S. 
W.  56,  on  second  appeal. 

96  Tez.   274-278,  74   8.  W.   159,  NEELT  v.  FOBT  WOBTH  ETC. 
BT.  CO. 

One  Oailty  of  a  Negligent  Act  ia  not  Besponaible  for  such  conse- 
quences as  could  not  be  anticipMed. 

Approved  in  Denison  etc.  By.  Co.  v.  Barry,  98  Tex.  251,  83  S.  W. 
5,  railroad  company,  which  failed  to  provide  sufficient  sluices  in  con- 
structing a  dump,  not  liable  for  fright  and  resulting  sickness  to  per- 
son living  in  neighborhood;  International  etc.  By.  Co.  v.  Beiden,  48 
Tex.  Civ.  412,  107  S.  W.  666,  applying  rule  where  brakeman  was  in- 
jured by  stepping  on  a  rotten  tie  which  was  sufficient  for  the  purpose 
of  operating  trains;  St.  Louis  etc.  By.  Co.  v.  Johnson,  38  Tex.  Civ. 
324,  85  S.  W.  477,  upholding  rule  in  action  for  injuries,  where  horse 
might  have  turned  buggy  over  without  its  resulting  from  any  defect 
in  sidewalk;  Western  Union  Tel.  Co.  v.  Burch,  36  Tex.  Civ.  239,  81 
S.  W.  553,  in  action  for  damages  for  failure  to  deliver  telegraph 
message,  facts  were  not  within  contemplation  of  parties  at  time  mes- 
sage was  sent;  Gulf  etc.  By.  Co.  v.  Phillips,  32  Tex.  Civ.  240,  74  S. 
W.  794,  applying  rule  where  one  was  fatally  injured  by  striking 
against  open  gate  on  a  stock  chute  near  track,  while  leaning  out  of 
window.    See  note,  5  L.  B.  A  (n.  s.)  374. 
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96  Tex.  279-285,  72  8.  W.  157,  BATES  Y.  BBATTON. 

School  Land  Once  Sold  cannot  Again  1m  Pnt  on  SCaxket  till  sale  it 
legally  forfeited. 

Approved  in  Bumpass  v.  McLendon,  45  Tex.  Civ.  521,  101  S.  W.  491, 
reaffirming  rule;  Witcher  v.  Wiles,  33  Tex.  Civ.  70,  75  S.  W,  890, 
execution  hy  purchaser  of  a  bond  reciting  aalo  of  the  land  and  agree- 
ing to  make  title  after  acceptance  of  proof  of  three  years'  occupancy 
was  not  an  abandonment  of  the  land;  Lamkin  v.  Matsler,  32  Tex. 
Civ.  219,  73  S.  W.  971,  where  commissioner  has  not  declared  a  for- 
feiture and  certificate  has  been  issued  to  settler,  subsequent  applicant 
cannot  show  purchase  forfeited. 

Presomption  la  In  Favor  of  laegality  of  Sale  by  commissioner. 

Approved  in  Jones  v.  Wright,  98  Tex.  459,  84  8.  W.  1054,  evidence 
that  land  was  subject  to  existing  lease  when  defendant  purchased  it, 
insufficient  to  show  invalidity  of  sale. 

The  Same  Word  la  Presumed  to  be  Used  in  the  Same  Sense  through- 
out the  instrument. 

Approved  in  Board  of  Councilmen  v.  Commonwealth  (Ky.),  94  S. 
W.  649,  non-negotiable  bonds  held  by  city  for  purpose  of  paying  ex- 
penses of  lighting  streets  are  used  "for  public  purposes.' 


n 


96  Tex.  287-294,  72  a  W.  168,  580,  621,  AETNA  LIFE  IN&  GO.  ▼. 
PABKEB  ft  CO. 

Accident  Insurance  Company  is  not  Entitled  to  Snbiogation  to  rights 
of  assured  injured  by  act  of  third  person. 

See  notes,  99  Am.  St.  Bep.  504;  18  L.  B.  A.  (n.  s.)  211. 

Legislature  has  Oiven  Insurance  Companies  Distinct  classification 
from  fraternal  organizations. 

Approved  in  Supreme  Lodge  etc.  Assn.  v.  Johnson  (Tex.  Civ.),  77 
S.  W.  663,  upholding  act  exempting  benefits  to  be  paid  by  fraternal 
organizations  from  garnishment  or  other  process. 

96  Tex.  295-300,  72  S.  W.  166»  OALVESTON  ETC.  BT.  CO.  ▼. 
GIKTHEB. 

Assignment  of  Cause  of  Action  for  Injuries  to  attorneys  as  com- 
pensation for  services  is  valid. 

Approved  in  Lone  Star  Salt  Co.  v.  Wynne  (Tex.  Civ.),  80  S.  W. 
1199,  following  rule;  Gulf  etc.  By.  Co.  v.  Eldredge,  35  Tex.  Civ.  468, 
469,  80  S.  W.  556,  557,  where  part  of  cause  of  action  was  assigned 
before  suit,  it  was  not  necessary  that  assignment  be  filed  and  re- 
corded; Missouri  etc.  By.  Co.  v.  Bacon  (Tex.  Civ.),  80  S.  W,  573,  up- 
holding jurisdiction  of  court  limited  to  five  hundred  dollars  or  more, 
to  protect  attorney's  claim  under  assignment,  though  involving  less 
than  five  hundred  dollars;  McLawry  v.  Watelsky,  39  Tex.  Civ.  402, 
87  S.  W.  1049,  upholding  assignment  of  action  on  liquor  dealer's  bond. 

96  Tex.  SOl-317,  72  S.  W.  165,  GULF  ETC.  BT.  CO.  Y.  SHELTOK. 

Assignmoit  of  Error  not  Presented  in  Court  Below  cannot  be  con- 
sidered by  supreme  court. 

Approved  in  Missouri  etc.  By.  Co.  v.  Briscoe,  102  Tex.  509,  119  S. 
W.  845,  reaffirming  rule. 

Jury  may  Consider  All  Evidence  Bearing  on  Contributory  negli- 
gence where  plaintiff's  evidence  raises  issue. 

Approved  in  Gulf  etc.  By.  Co.  v.  Howard  (Tex.  Civ.),  75  S.  W.  804, 
in  action  for  death  of  railroad  employee,  instruction  that  burden  was 
on  defendant  to  prove  contributory  negligence  was  misleading;  Hous* 
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ton  Elec.  Co.  v.  Robinson  (Tex.  Civ.),  76  S.  W.  211,  upholding  instruc- 
tions in  action  for  injuries  in  absence  of  assignment  complaining  of 
conflict  in  charges.    See  note,  22  L.  R.  A.  742. 

96  Tex.  317-320,  72  S.  W.  375,  WHITMIBE  ▼.  MAY. 

Power  of  Sale  cannot  be  Ezerclaed  After  Deatb  of  assignee  of 
equity  of  redemption. 

Approved  in  Taylor  v.  Williams,  101  Tex.  390,  108  S.  W.  816,  power 
of  sale  in  deed  of  trust  remained  unrevoked,  where  purchaser  of  prop- 
erty died,  and  independent  administration  was  had  on  his  estate; 
WUliams  v.  Armistead,  41  Tex.  Civ.  38,  90  S.  W.  925,  where  holder 
of  equity  died  before  trustee  in  mortgage  exercised  power  of  sale, 
power  was  revoked  pending  administration  of  his  estate;  Texas  Loan 
Agency  v.  Dingee,  33  Tex.  Civ.  120,  75  S.  W.  868,  power  of  sale  con- 
tained in  deed  was  revoked  by  grantor's  death,  notwithstanding  pro- 
vision therein  to  the  contrary.     See  note,  70  L.  R.  A.  141. 

96  Tex.  320-327,  72  S.  W.  581,  BURTON  ▼.  CABROLK 
Possession  of  I^uid  for  Ten  Tears  Extinguishes  Title  of  legal  owner. 
Approved  in  White  v.  Pingenot,  49  Tex.  Civ.  647,  90  S.  W.  674, 

where  land  was  purchased  from  judgment  debtor,  subject  to  judgment 

lien,  limitations  commenced  to  run  against  judgment  lienor  from  entry 

into  possession  by  purchaser. 

96  Tex.  327-^0,  72  S.  W.  578,  DANIEL  Y.  FORT  WORTH  ETC. 
RT.  CO. 

Recovery  for  Both  Depreciation  in  Value  and  Personal  annoyance 
is  not  double  recovery. 

Approved  in  Boyer  v.  St.  Louis  etc.  Ry.  Co.,  97  Tex.  109,  76  S.  W. 
441,  reaffirming  rule;  Missouri  etc.  Ry.  Co.  v.  Perry,  46  Tex.  Civ. 
378,  102  S.  W.  1171,  upholding  rule  in  action  for  damages  from  erec- 
tion and  use  of  turntable  and  water  tank;  Houston  etc.  R.  R.  Co.  v. 
Davis,  45  Tex.  Civ.  214,  100  S.  W.  1014,  upholding  recovery  for  dam- 
age to  adjacent  land  owner,  caused  by  construction  of  spur  track; 
Missouri  etc.  Ry.  Co.  v.  Anderson,  36  Tex.  Civ.  132,  81  S.  W.  788,  ap- 
plying rul«  where  use  of  realty  as  a  railroad  yard  occasioned  a  nui- 
sance; Houston  etc.  Ry.  Co.  v.  Reasonover,  36  Tex.  Civ.  275,  81  S. 
W.  330,  applying  rulo  where  railway  company  placed  ties  on  its 
right  of  way  on  street  in  front  of  a  residence,  and  allowed  water 
to  collect,  causing  decomposition  and  odors;  Missouri  etc.  Ry.  Co.  v. 
Calkins  (Tex.  Civ.),  79  S.  W.  854,  owner  is  entitled  to  recover  from 
railroad  which  constructs  yards  so  near  residence  that  smoke,  cinders, 
noise  and  gas  affect  property. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Shaw,  99  Tex.  561,  122 
Am.  St.  Rep.  663,  92  S.  W.  30,  6  L.  R.  A.  (n.  s.)  245,  the  operation 
of  cars  on  sidetracks  at  stations  did  not  give  rise  to  cause  of  action 
for  personal  discomfort. 

96  Tex.  331-340,  74  S.  W.  530,  WALRAVEN  Y.  FARMERS'  ETO. 
NATIONAL  BANK. 

The  "Good  Faith*'  Required  by  the  Act  Validating  Sales  of  school 
lands  is  good  faith  in  making  settlement. 

Approved  in  Austin  v.  Espuela  Land  etc.  Co.,  34  Tex.  Civ.  40,  77 
8.  W.  830,  reaflSrming  rule;  Walraven  v.  Farmers'  etc.  Nat.  Bank 
(Tex.  Civ.),  74  S.  W.  1119,  following  ruling  after  answer  to  certified 
question. 
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96  Tez.  345-349,  72  S.  W.  1057,  LA8ATEB  v.  FIB8T  NAT.  BANK. 

Principal  can  Becover  Back  Usorioiu  Interest  and  penalty  on  note 
transferred  to  surety  for  collection. 

Overrnled  in  Lasater  v.  First  Nat.  Bank,  40  Tex.  Civ.  238,  88  S.  W. 
429,  obeying  mandate  of  United  States  supreme  court. 

Bankmpt  la  Discliarged  from  Debt  not  Proved  in  bankruptcy  pro- 
ceedings. 

Approved  in  Imhoff  v.  Whittle  (Tex.  Civ.),  81  a  W.  817,  reafBrmisg 
rule. 

96  Tez.  349-355,  72  8.  W.  684,  INTEBNATIONAI.  ETC.  BY.  OO.  ▼. 
OLABK. 

Damages  are  BecoTerable  for  Snch  Suffering  as  injured  party  will 
reasonably  and  probably  undergo. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Paschall,  41  Tex.  Civ.  363, 
92  8.  W.  448,  upholding  instruction  to  take  into  consideration  such 
mental  and  physical  suffering  as  plaintiff  would  probably  suffer  in 
future. 

Miscellaneous. — Cited  in  International  etc.  B.  Co.  v.  Clark,  36  Tex. 
Civ.  195,  196,  81  S.  W.  821,  822,  on  second  appeal. 

96  Tez.  355-358,  72  8.  W.  835,  HIOKS  V.  GALVESTON  ETC.  BT.  00. 

If  Substance  of  the  Issae  be  ProTen,  there  is  no  material  variance. 

Approved  in  Feagin  v.  Gulf  etc.  Ry.  Co.,  45  Tex.  Civ.  254,  100  S.  W. 
347,  in  action  for  injuries  caused  by  jerking  of  train,  where  petition  al- 
leged "just  as  soon  as  train  came  to  a  full  stop"  passenger  got  on,  evi- 
dence that  train  did  not  come  to  a  full  stop  did  not  constitute  material 
variance;  Houston  etc.  Ry.  Co.  v.  Ollis,  37  Tex.  Civ.  235,  83  S.  W.  852, 
under  allegation  that  moving  cars  were  run  against  a  standing  car  by 
flying-switch,  evidence  that  moving  cars  were  run  against  standing  car 
without  showing  how  it  was  done  is  sufficient;  Denison  etc.  Ry.  Co.  v. 
Johnson,  36  Tex.  Civ.  117,  81  S.  W.  781,  where  petition  alleged  plaintiff 
was  thrown  from  car  by  reason  of  electric  shock,  evidence  that  he  had 
one  foot  on  the  ground  at  time  he  was  thrown  would  not  constitute 
a  variance;  Missouri  etc.  Ry.  Co.  v.  Crum,  35  Tex.  Civ.  612,  81  S. 
W.  74,  in  action  by  fireman  injured  by  blowing  out  of  plug  from 
engine,  evidence  that  he  jumped  or  fell  from  engine  is  admissible, 
though  he  alleged  he  was  blown  out;  International  etc.  R.  Co.  v. 
Collins,  33  Tex.  Civ.  62,  75  S.  W.  816,  where  petition  alleged  brakeman 
took  hold  of  brake  staff  for  support  and  was  injured  by  its  breaking, 
it  was  immaterial  whether  he  was  holding  on  to  staff  for  support  or 
turning  it  to  set  brake;  Texas  etc.  R.  Co.  v.  Lee,  32  Tex.  Civ.  29, 
74  S.  W.  349,  allegation  that  injury  was  caused  by  increased  weight 
of  car  they  were  lifting  coming  on  him  when  fellow-servant  let  go 
is  met  by  proof  that  weight  came  upon  him  by  increasing  strain  of 
lift  or  by  striking  against  him;  Hopkins  v.  Milwaukee  etc.  Ry.  Co., 
128  Wis.  412,  107  N.  W.  334,  in  action  for  injuries  to  passenger  while 
alighting,  where  complaint  alleged  train  came  to  a  full  etop  and  then 
started  with  a  jerk,  it  is  immaterial  that  the  testimony  showed  jerk 
occurred  before  train  came  to  full  stop. 

96  Tez.  360-364,  73  S.  W.  4,  BBTTS  ▼.  JOHNSON. 

Supreme  Court  has  No  Jurisdiction  to  laane  a  Writ  of  mandamus 
against  a  board  of  officers. 
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Approved  in  McFall  v.  State  Board  of  Education,  101  Tex.  573, 
110  S.  W.  739,  refusing  writ  to  compel  state  board  of  education  to 
act. 

96  Tex.  364-374,  73  S.  W.  6,  MAONOUA  PABE  00.  ▼.  TINSLEY. 

Miscellaneous.— Cited  in  Magnolia  Park  Co.  v.  Tinsley,  32  Tex.  Cir. 
466,  75  S.  W.  1132,  following  ruling  of  supreme  court  after  answer 
to  certified  questions. 

96  Tet  375-379,  73  S.  W.  1,  MOOBE  V.  BOOAN. 

Ooinmissl<»ier  haa  Blgbt  to  OaiuMd  Unauti&orized  Oomtract  made  by 
him. 

Approved  in  Johnson  v.  Bibb,  32  Tex.  Civ.  474,  75  S.  W.  73,  up- 
holding act  of  commissioner  in  setting  aside  his  unauthorized,  inad- 
vertent attempt  to  forfeit  land  where  there  was  no  abandonment. 

96  Tex.  384-393,  73  8.  W.  626,  OITY  OF  AUSTIK  V.  AUSTIN  CITT 
OEMBTEBT  ASSN. 
Miscellaneous. — Cited  in  City  of  Austin  v.  Austin  City  Cemetery 
Assn.  (Tex.  Civ.),  75  S.  W.  1131,  following  ruling  of  supreme  court 
after  answer  to  certified  question. 

96  Tex.  394-410,  73  S.  W.  529,  BAILWAY  00.  ▼.  WELD  h  NEVILLE. 

Conxts  may  Examine  into  Beasonableness  and  Justice  of  rates  fixed 
by  railroad  commission. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Bailroad  Commission,  102  Tex. 
353,  116  S.  W.  795,  reaffirming  rulej  Gulf  etc.  By.  Co.  v.  Bailroad 
Commission,  102  Tex.  352,  113  S.  W.  747,  railroad  company  is  not  re- 
quired to  attack  all  rates  prescribed,  but  may  attack  one  only. 

96  Tex.  411-415,  73  S.  W.  515,  BLEVINS  v.  TEBBELL. 

Execution  of  a  New  Leaae  of  School  Lands  does  not  cancel  prior 
one. 

Approved  in  Fish  Cattle  Co.  v.  Terrell,  97  Tex.  493,  80  S.  W.  74, 
where,  before  lease  could  be  properly  canceled  for  nonpayment  of 
rent,  commissioi\er  issued  to  tenant  another  lease  of  same  lands  for 
a  longer  period,  consolidated  lease  did  not  cancel  prior  lease. 

96  Tex.  415-424,  73  S.  W.  517,  WAGGONEB  ▼.  DODSON. 

It  l8  the  Essence  of  an  Estoppel  That  the  Person  Olalming  its  bene- 
fit was  thereby  induced  to  do  what  he  did. 

Approved  in  Cowans  v.  Ft.  Worth  etc.  Ry.  Co.,  49  Tex.  Civ.  466, 
109  S.  W.  404,  applying  rule  in  action  for  personal  injuries  sustained 
while  unloading  car,  where  charge  ignored  issue  of  implied  invitation 
to  use  a  private  crossing  instead  of  regular  crossing. 

96  Tex.  424-433,  73  S.  W.  520,  TOLLESON  ▼.  BOOAN. 

Oourts  Should  Sustain  Ooncurrent  Oonstmction  placed  upon  law  by 
officers  charged  with  its  execution. 

Approved  in  Hornbeck  v.  Terrell,  38  Tex.  Civ.  75,  85  S.  W.  487, 
rule  adopted  by  commissioner  requiring  applications  for  purchase  of 
timber  to  be  in  writing,  on  blanks  furnished  by  him,  must  be  com- 
plied with;  White  v.  Watson,  34  Tex.  Civ.  169,  78  S.  W.  237,  court 
will  not  disregard  rule  of  commissioner  permitting  minor  who  is  actual 
settler  to  become  purchaser. 
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Transfer  of  Leaae  of  School  Land  to  an  Intending  Pnrchafler  re- 
moves obstacle  to  a  sale  to  such  assignee. 

Approved  in  Jones  v.  Wright,  98  Tex.  458,  84  S.  W.  1054,  evidence 
that  land  was  subject  to  existing  lease  when  purchased,  in  absence 
of  proof  that  possession  had  been  disturbed,  was  insufficient  to  show 
invalidity  of  sale;  Trevy  ▼.  Lowrie,  40  Tex.  Civ.  323,  324,  325,  89 
S.  W.  982,  983,  transfer  to  one  ineligible  to  purchase  did  not  author- 
ize sale  to  another;  Jones  v.  Wright  (Tex.  Civ.),  81  S.  W.  571,  trans- 
fer of  lease  by  part  owner,  without  authority  to  act  for  co-owners, 
does  not  authorize  purchase;  Pruitt  v.  Scrivner  (Tex.  Civ.),  77  S.  W. 
976,  on  account  of  outstanding  lease,  the  land  was  not  subject  to 
application  to  purchase,  though  lessee  was  not  eligible  as  a  purchaser; 
Walker  v.  Marchbanks,  32  Tex.  Civ.  305,  74  S.  W.  930,  lease  was  no 
bar  to  application  by  assignee  to  purchase;  Fields  v.  Davis  (Tex. 
Civ.),  74  S.  W.  54,  owner  of  rights  of  original  lessee  to  land  might 
become  purchaser  notwithstanding  lease;  Mitchell  v.  Johnson,  32  Tex. 
Civ.  374,  74  S.  W.  48,  assignee  of  outstanding  lease  of  school  section, 
who  is  also  purchaser  and  occupant  of  neighboring  section,  may  be- 
come purchaser  of  leased  land. 

Distinguished  in  Martin  v.  Terrell,  97  Tex.  123,  124,  76  8.  W.  745, 
under  act  of  1901,  lessees  and  their  assignees  have  not  the  right  to 
purchase  during  continuance  of  the  lease. 

96  Tex.  434-436,  73  8.  W.  799,  WOOTEN  ▼.  SOGAN. 

Award  of  School  Land  to  One  as  Actual  Settler  is  of  no  validity 
unless  such  person  is  actual  settler. 

Approved  in  Lewis  v.  Scharbauer,  33  Tex.  Civ.  221,  76  S.  W.  236, 
reaffirming  rule. 

Jurisdiction  of  Supreme  Court  is  Limited  to  Questions  of  law 
arising  on  facts  established. 

Approved  in  Patton  v.  Terrell,  Commissioner,  etc.,  101  .Tex.  223,  105 
S.  W.  1116,  where  deed  by  purchaser  of  school  land  was  by  mistake 
dated  prior  to  filing  of  affidavit  of  settlement,  grantee  was  entitled 
to  mandamus  to  compel  commissioner  to  recognize  his  purchase;  West 
V.  Terrell,  96  Tex.  557,  74  S.  W.  905,  on  application  for  mandamus  to 
compel  commissioner  to  accept  application,  pleadings  presented  a  dis- 
puted question  of  fact  as  to  whether  first  lease  had  been  canceled. 

96  Tex.  437-442,  73  S.  W.  797,  CLABK  ▼.  WEST. 

By  Adopting  a  Child,  Adopting  Parents  are  not  Required  to  leave 
their  property  to  such  child. 

Approved  in  Logan  v.  Lennix,  40  Tex.  Civ.  66,  88  S.  W.  366,  exe- 
cution of  a  will  disinheriting  adopted  child  is  binding  on  him. 

96  Tex.  443-452,  97  Am.  St.  Bep.  914,  72  S.  W.  680,  73  8.  W.  800,  62 
L.  B.  A.  962,  RAYMOND  v.  TABBINGTON. 

One  Who  Induces  Another  to  Break  His  Contract  with  a  third  per- 
son is  guilty  of  an  actionable  wrong. 

Approved  in  Lytle  y.  Galveston  etc.  By.  Co.,  100  Tex.  299,  99  S. 
W.  397,  court  is  authorized  to  enjoin  scalping  of  nontransferable 
tickets;  Brown  Hardware  Co.  v.  Indiana  Stove  Co.,  96  Tex.  457,  73 
S.  W.  800,  inducing  another's  servant  to  break  his  contract  of  em- 
ployment is  actionable  wrong;  Grand  Lodge  Order  Hermann's  Sons 
V.  Schuetze,  36  Tex.  Civ.  550,  83  S.  W.  247,  evidence  did  not  sustain 
charge   of   conspiracy   to   deprive  plaintiff   of   her   membership   in   a 
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local  lodge;  Louisville  etc.  R.  Co.  v.  Bitterman,  144  Fed.  45,  remedy 
at  law  being  inadequate,  carrier  is  entitled  to  injunction  to  restrain 
scalping  of  nontransferable  round-trip  tickets;  Mahoney  v.  Roberts 
(Ark.),  110  S.  W.  228,  applying  rule  where  seller  of  a  business,  as- 
sisted by  third  persons  engaged  in  a  similar  business,  violated  his 
agreement  with  purchaser  not  to  engage  in  such  business.  See  note, 
16  L.  R.  A.  (n.  8.)  747. 

96  Tex.  453-157,  73  a  W.  800,  J.  S.  BBOWN  HARDWARE  CO.  ▼. 
INDIANA  STOVE  WORKS. 

Inducing  a  Party  to  Break  His  Contract  to  tbe  Damage  of  another 
is  actionable  wrong. 

Approved  in  Lytle  ▼.  Galveston  etc.  Ry.  Co.,  100  Tex.  299,  99  S.  W. 
397,  district  court  is  authorized  to  enjoin  scalping  of  nontransferable 
railroad  tickets.  See  notes,  97  Am.  St.  Rep.  923;  5  L.  R.  A.  (n.  s.) 
1093. 

96  Tez.  457-461,  73  S.  W.  795,  CAMBiACE  Y.  ROGERS. 

AflBignment  of  Error  Complaining  of  More  Than  One  Distinct  rul- 
ing presents  no  question  for  review. 

Approved  in  Masterson  v.  Heitmann,  38  Tex.  Civ.  484,  87  S.  W.  231, 
and  Galveston  etc.  Ry.  Co.  v.  Pales,  33  Tex.  Civ.  460,  77  S.  W.  235, 
both  reaffirming  rule;  Evans  v.  Jackson,  41  Tex.  Civ.  280,  92  S.  W. 
49,  assignment  raising  four  distinct  questions  of  law  would  require 
examination  of  entire  record;  Baum  v.  Corsicana  Nat.  Bank,  32  Tex. 
Civ.  534,  75  S.  W.  865,  applying  rule  where  assignment  attempted  to 
raise  three  questions,  viz.,  res  adjudica^a,  election,  and  estoppel. 

FaUnre  to  Comply  With  Bnles  In  Making  Assignments  of  Error 
does  not  preclude  appellate  court  from  considering  them. 

Approved  in  San  Antonio  etc.  Ry.  Co.  v.  Turney,  33  Tex.  Civ.  631, 
78  S.  W.  259,  wherein  court  concluded  to  consider  objectionable  as- 
signment on  paragraph  of  charge  submitting  case  on  two  phases  in 
separate  clauses. 

96  Tex.  461-468,  73  8.  W.  951,  STATE  ▼.  IiAREDO  ICE  CO. 

Contract  Talmlting  Trade  or  Competition  In  Any  Article  is  violative 
of  anti-trust  law. 

Approved  in  State  v.  Laredo  Ice  Co.  (Tex.  Civ.),  75  S.  W.  1134, 
obeying  mandate  of  supreme  court  in  answer  to  certified  question; 
Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ.  179,  187,  106  8.  W.  925, 
930,  upholding  constitutionality  of  anti-trust  acts  in  action  by  state 
against  Missouri  corporation  to  recover  penalties  for  violation  thereof; 
Troy  Buggy  Works  Co.  v.  Fife  (Tex.  Civ.),  74  S.  W.  957,  action  could 
not  be  maintained  on  contract  by  which  manufacturer  of  vehicles 
agreed  with  dealer  not  to  sell  to  any  other  person  in  certain  cities; 
National  Cotton  Oil  Co.  v.  State  of  Texas,  197  U.  S.  131,  132,  133,  25 
Sup.  Ct.  Rep.  379,  49  L.  695,  696,  upholding  constitutionality  of  anti« 
trust  acts  in  suit  brought  by  state  to  forfeit  license  of  foreign  cor- 
poration where  defense  was  that  they  deny  equal  protection  of  the 
laws;  Hunt  v.  Riverside  Co.  Operative  Club,  140  Mich.  548,  112  Am. 
St.  Rep.  420,  104  N.  W.  44,  agreement  between  dealers  to  keep  whole- 
sale and  retail  selling  price  of  plumbers'  supplies  at  fixed  or  grad- 
uated figure,  and  create  monopoly  of  the  business,  was  violative  of 
anti-trust  law  of  1899.    See  note,  64  L.  R.  A.  696,  738. 
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96  Tez.  468-471,  73  8.  W.  950,  COX  ▼.  THOMPSON. 

Uquor  Dealer  is  LiaUe  on  His  Bond  for  Fexmlttiiig  Minor  to  enter 
and  remain  in  his  saloon. 

Approved  in  A.  E.  Holly  ft  Co.  v.  Simmons,  38  Tex.  Civ.  129,  85 
S.  W.  327,  and  Gilbreath  v.  State  (Tex.  Civ.),  82  S.  W.  808,  both 
holding  fact  that  liquor  dealer  believed  minor  was  of  age  is  no  de- 
fense to  action  on  his  bond;  Krick  v.  Dow  (Tex.  Civ.),  84  8.  W.  245, 
evidence  as  to  appearance  of  minor,  and  existence  of  signs  stating 
minors  were  not  allowed  to  remain  is  immaterial  in  action  on  bond 
for  permitting  minor  to  enter  and  gamble;  State  v.  Dittfurth  (Tex. 
Civ.),  79  S.  W.  53,  belief  that  minors  were  of  age  was  no  defense  for 
breach  of  bond  in  permitting  them  to  enter  and  remain,  though  it 
would  be  if  breach  alleged  was  sale  to  them;  Minter  v.  State,  33  Tex. 
Civ.  183,  184,  185,  76  S.  W.  314,  where  facts  show  transaction  to  have 
been  a  sale,  as  distinguished  from  entering  and  remaining,  and  sale 
was  in  good  faith  that  person  was  an  adult,  there  could  be  no  recov- 
ery for  entering  and  remaining.     See  note,  22  L.  B.  A.  (n.  s.)   1010. 

Sale  of  Liquor  to  a  Minor,  In  Gk>od  Faitb,  Believing  Him  to  be  of 
age,  is  a  valid  defense  to  action  on  liquor  desJer's  bond. 

Approved  in  Price  v.  Wakeham,  48  Tex.  Civ.  344,  107  S.  W.  134, 
overruling  of  exception  to  allegation  in  petition  describing  minor's 
appearance  was  not  reversible. 

96  Tez.  472-478,  97  Am.  St.  Bep.  928,  73  S.  W.  946,  75  &  W.  368, 
WILSON  V.  ELLIOTT. 

Courts  may  Modify  Decree  Awarding  Custody  of  Minor  Obildren 
in  divorce  matters  upon  subsequent  change  of  conditions. 

Approved  in  Crockett  v.  Crockett,  132  Iowa,  392,  106  N.  W.  946, 
removal  of  husband,  to  whom  custody  of  child  had  been  given,  to 
another  city  subsequent  to  entry  of  decree,  was  not  such  a  ehange  as 
would  justify  modification  of  decree. 

Former  Decree  Awarding  Custody  of  Minor  is  Bes  Adjndicata,  but 
subject  to  change  on  change  of  circumstances. 

Cited  in  Wilson  v.  Elliott,  32  Tex.  Civ.  485,  75  S.  W.  369,  following 
ruling  of  supreme  court  after  answer  to  certified  questions;  Dawson 
V.  Dawson,  57  W.  Va.  530,  110  Am.  St.  Rep.  800,  50  S.  E.  617,  judg- 
ment in  habeas  corpus  proceedings  for  control  of  infant  is  res  ad- 
judicata  in  subsequent  suit  for  divorce,  and  bill  must  allege  changed 
conditions  to  warrant  change  of  custody.  See  note,  7  L.  B.  A.  (n.  s.) 
309. 

96  Tex.  479-481,  73  S.  W.  949,  HABPEB  ▼.  TEBBELL. 

Action  of  Land  Commissioner  In  Forfeiting  Sales  is  not  conclusive. 

Approved  in  Bumpass  v.  McLendon,  45  Tex.  Civ.  521,  101  S.  W. 
492,  where  school  land  was  not  in  fact  abandoned,  land  commissioner 
had  no  authority  to  forfeit  sale. 

96  Tex.  484-492,  73  S.  W.  1041,  STATE  V.  O'CONKOB. 
Judgment  Void  for  Want  of  Jurisdiction  Should  not  be  LoolcBd  to 

for  any  purpose. 

Approved  in  State  v.  Ortiz,  99  Tex.  487,  90  S.  W.  1087,  reaffirming 
rule. 

Opinions  of  Sapreme  Conrt  are  AnthoritatiTe  upon  Issciea  pre- 
sented and  determined. 

Approved  in  State  v.  Ortiz,  99  Tex.  485,  90  S.  W.  1085,  judgment 
in  suit  against  state  to  establish  title  to  land  grant  is  conclusive  in 
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subsequent  action  to  cancel  patent  brought  against  privies  of  plain- 
tiffs in  former  action. 

Attorney  General  luui  Aatborlty  to  ProtBecute  All  Suits  for  the  re- 
covery of  money  and  lands  for  the  state. 

Approved  in  Brady  v.  Brooks,  99  Tex.  377,  89  S.  W.  1055,  reaffirm- 
ing rule. 

Action  by  State  Against  Citizen  of  a  Foreign  State  is  not  remov- 
able to  the  federal  court. 

Approved  in  O'Conor  v.  State  of  Texas,  202  U.  S.  501,  26  Sup.  Gt. 
Bep.  727,  50  L.  1120,  in  error  to  supreme  court  of  Texas. 

Miscellaneous. — Cited  in  De  Villareal  v.  State  (Tex.  Civ.),  84  S.  W. 
1183,  after  receiving  answer  to  certified  questions. 

96  Tex.  493-496,  78  S.  W.  1043,  WESTERN  UNION  TEL.  00.  V. 
ABNOLD. 

As  a  Rule,  Damages  for  Mental  Suffering  Oaused  by  Breach  of 
contract    are  not  recoverable. 

Cited  in  Western  Union  Tel.  Co.  v.  Arnold,  33  Tex.  Civ.  313,  77  8. 
W.  249,  following  rule  after  answer  to  certified  question;  Western 
Union  Tel.  Co.  v.  McCaul,  115  Tenn.  103,  90  8.  W.  857,  applying  rule 
in  action  against  telegraph  company  for  negligent  delay  in  delivering 
message  requesting  money  for  purpose  of  carrying  corpse  of  son 
home  for  burial.    See  note,  117  Am.  St.  Bep.  316. 

96  Tez.  49e-^03,  74  S.  W.  21,  EL  PASO  v.  NAT.  BANEI. 
Stats  may  Establish  Title  by  Adverse  Possession. 
See  note,  15  L.  B.  A.  (n.  s.)  1121. 

96  Tex.  504-609,  97  Am.  St  Bep.  932,  74  S.  W.  17,  SCOTTISH- 
AMEBIOAN  MTO.  OO.  ▼.  DAVIS. 

Letter  of  Acceptance  of  Contract  Intercepted  Before  Delivery  does 
not  bind  eender. 

Approved  in  Flowers  v.  Sovereign  Camp,  40  Tex.  Civ.  599,  90  8.  W, 
527,  where  member  of  mutual  benefit  society  mailed  application  for 
change  of  beneficiary,  and  died  before  change  was  made,  rights  of 
original  beneficiary  were  not  affected. 

Distinguished  in  Tuttle  v.  State  Traveling  Men's  Assn.,  132  Iowa, 
659,  104  N.  W.  1134,  7  L.  B.  A.  (n.  s.)  223,  certificate  of  accident  in- 
surance company  of  Iowa  was  issued  to  resident  of  Missouri  when 
executed  and  mailed,  making  it  Iowa  contract. 

96  TeOL  609-612,  74  S.  W.  19,  PATTEBSON  ▼.  TEBBELL. 

Premature  Application  will  not  be  Protected  if  rights  of  others  are 
affected. 

Approved  in  Perry  v.  Butherford,  39  Tex.  Civ.  479,  87  8.  W.  1056, 
one  making  application  who  is  not  an  actual  settler,  though  she  be- 
comes such  before  intervening  rights  attach,  loses  right  to  land  where 
another  makes  application  before  award  to  her;  Jones  v.  Lohman, 
36  Tex.  Civ.  422,  423,  81  a  W.  1004,  land  was  properly  awarded  to 
party  making  valid  application  after  expiration  of  lease,  as  against 
party  making  application  before  lease  had  expired. 

96  Tez.  513-617,  74  S.  W.  303,  KEEN  BABBEB  SUPPLY  ▼. 


Judgment  Void  on  Face  of  Becord  may  be  Enjoined  without  a  show- 
ing of  good  defense. 

4  Tex.  Notes — 61 


96  Tex.  517-544      NOTES  ON  TEXAS  EEPORTS.  962 

Approved  in  Mueller  v.  Heidem-eyer,  49  Tex.  Cir.  269,  109  S.  W.  453, 
facts  pleaded  in  petition  were  insufficient  to  warrant  setting  aside  of 
judgment  merely  voidable. 

Miscellaneous. — Cited  in  August  Kern  Barber  Supply  Co.  v.  Freeze 
(Tex.  Civ.),  75  S.  W.  1131,  following  rulings  of  supreme  court  after 
answer  to  certified  questions. 

96  Tex.  517-620,  74  8.  W.  305,  HAIJEE  v.  LUCE. 

Release  of  Debtor  Uiuier  Assignment  Statute  for  Benefit  of  cred- 
itors is  not  affected  by  bankrupt  act. 

Cited  in  Hajek  v.  Luck  (Tex.  Civ.),  75  S.  W.  1131,  following  ruling 
of  supreme  court  after  answer  to  certified  questions. 

96  Tez.  620-627,  74  a  W.  537,  GALVESTON  ETO.  BT.  OO.  ▼.  0IT7 
OF  OALVESTON. 

Usury  Laws  Pertain  Only  to  Obligations  growing  out  of  contracts. 

Approved  in  Nalle  v.  City  of  Austin,  41  Tex.  Civ.  432,  93  S.  W. 
145,  upholding  recovery  by  city  of  six  per  cent  interest  and  Ave  per 
cent  penalty  upon  unpaid  taxes. 

A  Oltj  Legally  Organized  Under  Laws  of  State  ie  competent  to  sue. 

Approved  in  Heffron  v.  City  of  Galveston,  33  Tex.  Civ.  52,  75  S.  W. 
370,  upholding  authority  of  city  of  Galveston  to  maintain  suit  of 
trespass  to  try  title. 

Miscellaneous. — Cited  in  Galveston  etc.  Ry.  Co.  v.  City  of  Galveston, 
33  Tex.  Civ.  386,  77  S.  W.  270,  after  answer  to  certified  questions. 

96  Tex.  527-632,  74  S.  W.  306,  KITCHENS  ▼.  TERRELL. 

A  Reletting  of  Public  Land  to  One  In  Default  in  payment  of  rent 
is  unauthorized. 

Approved  in  Rhea  v.  Terrell,  lOO  Tex.  627,  103  S.  W.  481,  where,, 
after  forfeiture  of  lease  for  failure  to  pay  rent,  lease  was  canceled, 
subsequent  leases  to  original  lessee  and  her  assignee  were  valid. 

96  Tez.  532-637,  74  S.  W.  628,  ELLIS  V.  LE  BOW. 

Judgment  Affecting  Title  and  Possession  of  Land  is  admissible  iu 
evidence  against  one  not  party  thereto. 

Approved  in  Trevey  v.  Lowrie,  33  Tex.  Civ.  607,  78  8.  W.  19,  re- 
affirming rule. 

96  Tez.  537-644,  74  S.  W.  636,  FORD  V.  BROWN. 

Public  School  Land  la  not  Placed  on  Market  until  notice  of  valua- 
tion is  filed  with  clerk. 

Approved  in  Estes  v.  Terrel,  99  Tex.  623,  92  S.  W.  407,  after  com- 
missioner has  notified  clerk  of  valuation,  he  has  no  right  to  fix  a 
date  for  the  receiving  of  bids,  different  from  date  when  notice  was 
received  by  county  clerk;  Boswell  v.  Terrell,  97  Tex.  260,  78  S.  W. 
4,  land  ia  not  subject  to  sale  on  same  day  prior  purchase  is  forfeited 
in  absence  of  notice  to  clerk;  Corrigan  v.  Fitzsimmons  (Tex.  Civ.), 
76  S.  W.  69,  proof  of  appraisement  and  classification  was  wanting, 
where  letter  to  clerk  advised  him  of  cancellation  of  sale  and  directed 
him  to  make  no  change  in  classification,  but  price  of  lands  was  not 
mentioned. 

Premature  Application  Confers  No  Rights  on  Applicant  as  against 
one  filing  application  after  land  is  on  the  market. 

Approved  in  Perry  v.  Rutherford,  39  Tex.  Civ.  479,  87  S.  W.  1056^ 
one  making  application  who  is  not  actual  settler,  but  becomes  such. 
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before  interyeniiig  rights  attach,  loses  her  rights  where  another  makes 
proper  application  before  awan^:  Jones  v.  Lehman,  36  Tex.  Civ.  423, 
81  8.  W.  1005,  upholding  award  to  one  applying  after  land  was  on 
market  as  againet  application  made  before  lease  had  expired,  and 
which  was  not  renewed  afterward. 

Miscellaneous. — Cited  in  Ford  v.  Brown,  33  Tex.  Civ.  198,  75  S. 
W.  893,  after  answer  to  certified  questions. 

96  Tez.  544-548,  74  8.  W.  527,  SOHinSIDEB  ▼.  DOBSET. 

Issuance  of  Ezacution  Includes  Its  DeUvery  to  an  officer  for  exe- 
cution. 

Approved  in  Bourn  v.  Boblnson,  49  Tex.  Civ.  159,  107  8.  W.  875, 
reaffirming  rule. 

96  Tez.  548-658,  74  a  W.  903,  WEST  ▼.  TEBBELL. 

Lease  Applied  for  Before  Previous  Lease  Is  Canceled,  but  executed 
after  cancellation,  is  valid. 

Approved  in  Trimble  v.  Burroughs,  41  Tex.  Civ.  559,  95  8.  W.  616, 
in  action  for  recovery  of  school  land,  lease  was  admissible  on  issue 
as  to  whether  lease  was  in  force  at  date  of  award;  McDowell  v. 
Terrell,  99  Tex.  109,  87  8.  W.  669,  where  commissioner  erroneously 
treats  lease  as  void  by  accepting  another's  application  to  purchase, 
mandamus  will  lie  to  compel  recognition  of  first  lease. 

Distinguished  in  Fish  Cattle  Co.  v.  Terrell,  97  Tex.  493,  80  S.  W. 
74,  where  commissioner  accepted  application  for  new  lease  from  same 
tenant,  before  former  lease  was  canceled,  consolidated  lease  did  not 
stand  in  the  way  of  a  sale. 

96  Tez.  665-567,  74  a  W.  753,  BOGEB8  V.  McGUFFET. 

Measure  of  Damages  for  Breach  of  Contract  should  be  governed  by 
the  probable  results,  if  executed. 

Approved  in  Bogers  v.  McGuffey  (Tex.  Civ.),  75  8.  W.  818,  follow- 
ing rule  after  answer  from  supreme  court  to  question  certified;  Crews 
V.  Cortez,  102  Tex.  115,  113  S.  W.  525,  applying  rule  to  contract  for 
rental  of  a  farm  on  shares,  where  by  breach  of  landlord  tenant  and 
those  to  whose  services  he  was  entitled  were  thrown  into  enforced 
idleness;  Waggoner  v.  Moore,  45  Tex.  Civ.  310,  101  8.  W.  1059,  up- 
holding charge  of  court  on  measure  of  damages  for  breach  by  land- 
lord of  a  cropping  contract;  King  v.  Griffin,  39  Tex.  Civ.  497,  498,  87 
8.  W.  844,  in  action  for  breach  of  rental  contract,  value  of  crops  that 
might  probably  have  been  made  on  leased  land  is  basis  for  estimating 
damages.  * 

96  Tez.  568-572,  74  a  W.  754,  SMITH  ▼.  McLAIN. 

Ctommlssloner  has  No  Bight  to  Sell  Ezcept  to  Qnallfled  Applicant  in 
whose  favor  lease  is  waived. 

Approved  in  Trevy  v.  Lowrie,  40  Tex.  Civ.  323,  89  8.  W.  982,  and 
Trevey  v.  Lowrie,  33  Tex.  Civ.  609,  78  8.  W.  20,  both  reaffirming 
rule;  Pruitt  v.  Scrivner  (Tex.  Civ.),  77  8.  W.  976,  school  land  sub- 
ject to  outstanding  lease  cannot  be  purchased,  though  lessee  be  in- 
eligible as  a  purchaser. 

Waiver  of  Lease  from  the  State  in  Favor  of  One  person  does  not 
authorize  sale  to  any  other. 

Approved  in  Trevy  v.  Lowrie,  40  Tex.  Civ.  324,  325,  89  8.  W.  983, 
conveyance  by  lessee  of  all  hi 8  rights  under  lease  to  one  who  was 
eligible  did  not  authorize  sale  to  another. 


96  Tex.  573-593      NOTES  ON  TEXAS  BEPOETS.  9U 

Miscellaneous.-— Cited  in  Smith  v.  McClain.  39  Tex.  Ciy.  153,  87  8. 
W.  ^13,  after  answer  to  question  certified. 

96  Tex.  673^81,  74  S.  W.    768,    MEB0HANT8'    ETO.  OIL    CO.  T. 
BURNS. 
Measure  of  Damages  for  'Tecuniary  Injury*'  cannot  be  governed  by 

a  mathematical  rule. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Shifiet,  37  Tex.  Civ.  544,  84 
S.  W.  248,  applying  rule  in  action  for  damages  for  death  of  boy 
twelve  years  old;  International  etc.  Co.  v.  McVey  (Tex.  Civ.),  83  8, 
W.  35,  upholding  instruction  on  assessment  of  damages  in  action  by 
widow  and  children  of  railroad  employee  for  his  death;  Houston  etc 
B.  Co.  V.  Turner,  34  Tex.  Civ.  401,  78  S.  W.  715,  charge  assuming  com- 
pensation for  pecuniary  injury  must  necessarily  consist  of  sum  equal 
to  earnings  of  deceased  did  not  leave  to  jury  the  discretion  given 
by  statute. 

96  Tex.  582-586,  75  a  W.  805,  OTTLF  ETC.  BT.  CO.  ▼.  HOWABD. 

It  is  not  Error  to  Charge  on  Burden  of  Proof  when  charge  is  not 
misleading. 

Approved  in  Houston  etc.  B.  B.  Co.  v.  Anglin,  99  Tex.  355,  89  S. 
W.  968,  2  L.  B.  A.  (n.  s.)  386,  Texas  etc.  By.  Co.  v.  Conway,  44  Tex. 
Civ.  75,  98  S.  W.  1073,  Gulf  etc.  By.  Co.  v.  MiUer,  35  Tex.  Civ.  118, 
79  S.  W.  1110,  and  Gulf  etc.  By.  Co.  v.  Brown  (Tex.  Civ.),  75  S.  W. 
807,  all  upholding  charges  as  to  issue  of  contributory  negligenee  where 
defendant  relied  upon  such  defense. 

96  Tex.  686-689,  74  8.  W.  760,  UNDSET  ▼.  8TATE. 

Legislature  has  Power  to  Authorize  Commissioner's  Courts  to  sell 
judgments  against  insolvent  debtors. 

Cited  in  Lindsey  v.  State  (Tex.  Civ.),  75  S.  W.  1132,  following 
ruling  of  supreme  court  in  answer  to  certified  question. 

96  Tex.  589-693,  97  Am.  St.  Bep.  936,  74  8.  W.  761,  WE8TEBN 
UNION  TEL.  CO.  ▼.  WALLER. 

Damages  for  Mental  Pain  Besultlng  from  Negligence  in  transmission 
of  telegram  are  recoverable. 

See  notes,  103  Am.  St.  Bep.  969;  101  Am.  St.  Bep.  276. 

Interstate  Messages  are  Governed  by  Law  of  State  wh«re  entered 
into,  unless  different  intention  appears. 

Approved  in  Western  Union  Tel.  Co.  v.  Sloss,  45  Tex.  Civ.  155,  100 
S.  W.  355,  and  Western  Union  Tel.  Co.  v.  Anderson,  34  Tex.  Civ. 
16,  78  S.  W.  36,  both  reaffirming  rule;  Ligon  v.  Western  Union  Tel. 
Co.,  46  Tex.  Civ.  410,  102  S.  W.  430,  and  Western  Union  Tel.  Co.  v. 
Garrett,  46  Tex.  Civ.  432,  102  S.  W.  456,  both  holding  that  damages 
for  mental  anguish  caused  by  delay  in  delivering  message  sent  from 
Missouri  are  not  recoverable;  Western  Union  Tel.  Co.  v.  Buchanan, 
35  Tex.  Civ.  437,  438,  80  S.  W.  561,  562,  where  message  was  given 
to  company  in  Arkansas  to  be  delivered  in  Texas,  damages  for  men- 
tal anguish  not  being  recoverable  in  Arkansas  could  not  be  recovered 
in  Texas;  Johnson  v.  Western  Union  TeJ.  Co.,  144  N.  C.  415,  119  Am. 
St.  Bep.  961,  57  S.  E.  124,  10  L.  B.  A.  (n.  s.)  256,  applying  rule  in 
action  for  damages  for  failure  to  deliver  telegram  given  to  a  tele- 
graph company  in  Virginia  for  transmission  to  North  Carolina.  See 
notes,  121  Am.  St.  Bep.  506;  117  Am«  St.  Bep.  323;  63  L.  B.  A.  532; 
5  L.  R.  A.  (n.  s.)  762. 
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Admission  of  Irrelevaiit  Testimony  Calculated  to  Unduly  Excite 
sympathies  of  jary  is  reversible  error. 

Approved  in  Sabine  Valley  Tel.  Co.  v.  Oliver,  46  Tex.  Civ.  430,  102 
S.  W.  927,  where  father  sued  telephone  compaDy  for  failure  to  de- 
liver call,  whereby  he  was  prevented  from  being  with  his  child  at  time 
of  its  death,  wife's  testimony  as  to  effect  of  husband's  absence  on 
her  was  inadmissible;  Western  Union  Tel.  Co.  v.  Jackson,  35  Tex. 
Civ.  419,  80  S.  W.  650,  in  action  against  telegraph  company  for  fail- 
ure to  deliver  message  announcing  death  of  father,  statements  of  de- 
ceased in  anticipation  of  death  were  inadmissible.  See  note,  19  L. 
B.  A.  (n.  8.)  410. 

Miscellaneous. — Cited  in  Western  Union  Tel.  Co.  v.  Shaw,  33  Tex. 
Civ.  398,  77  S.  W.  435,  after  answer  to  certified  questions. 

96  Tez.  594-697,  74  S.  W.  901,  HOUSE  ▼.  CITT  OF  DALLAS. 

City  Tax  Collector  Is  not  Answerable  to  Olty  for  Breach  of  obliga- 
tion to  pay  taxes  to  state  treasurer. 

Cited  in  House  v.  City  of  Dallas  (Tex.  Civ.),  75  S.  W.  1132,  follow- 
ing ruling  of  supreme  court  after  answer  to  certified  question. 

96  Tez.  598-605,  74  a  W.  899,  HOUSTON  COTTON  OIL  CO.  ▼. 
TBAMMTSTiL. 

Measure  of  Damages  for  Injury  to  Cattle  is  Market  Value  before 
and  after  injury. 

Approved  in  Benjamin  v.  Gulf  etc.  Ry.  Co.,  49  Tex.  Civ.  479,  108 
S.  W.  411,  applying  rulo  in  action  for  damages  where  it  was  neces- 
sary for  riparian  owner  to  remove  his  cattle  to  protect  them  from 
drinking  from  stream  polluted  by  another  riparian  owner.  See  note, 
102  Am.  St.  Rep.  625. 

Miscellaneous. — See  note,  15  L.  R.  A.  (n.  s.)  885. 

96  Tex.  605-616,  97  Am.  St.  Sep.  939,  74  a  W.  897,  GULF  ETC.  BT. 
CO.  V.  OABBEN. 

Promise  of  Master  to  Bemedy  Defect  must  be  Definite  and  certain 
to  justify  servant  in  relying  on  it. 

Approved  in  Texas  etc.  Ry.  Co.  v,  Nichols,  41  Tex.  Civ.  123,  92  S. 
W.  413,  depot  employee  assumed  risk  of  slipping  on  snow  on  plat- 
form, notwithstanding  promise  of  depot  agent  to  have  it  removed. 
See  notes,  119  Am.  St.  Rep.  438;  104  Am.  St.  Rep.  360.  ^ 

/>-^  ,     ,      .        ><  ' 
96  Tex.  618-621,  75  S.  W.  20,  STOBBEB  ▼.  SHAW,     vi  V-v  . ; ..  .'^'  -^  /  •* 

Trial  Judge  may  File  Conclusions  of  Law  and  fact  after  expiration 
of  term  of  office. 

Cited  in  Storrie  v.  Shaw  (Tex.  Civ.),  76  S.  W.  597,  following  ruling 
of  supreme  court  after  answer  to  certified  question. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Voliva,  41  Tex.  Civ.  19,  91 
S.  W.  355,  where  special  judge  before  whom  cause  was  tried  was 
called  away  after  verdict  and  was  unable  to  hear  motion  for  new 
trial  during  term,  judge  subsequently  selected  had  authority  to  hear 
and  grant  motion. 

96  Tex.  622-626,  75  S.  W.  4,  RAILWAY  CO.  ▼.  BALL. 

Violation  of  Municipal  Speed  Ordinance  Imposes  no  liability  un- 
less it  is  proximate  cause  of  injury. 

See  note,  5  L.  R.  A.  (n.  s.)  212. 
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96  Tex  626-634,  97  Am.  St.  Bep.  944,  76  8.  W.  292,  62  L.  B.  A.  968, 
BIAISDEIJi  ▼.  0ITIZEN8'  NAT.  BANK. 

Aflsignee  of  Bill  of  Lading  With  Draft  Attacbed  does  not  assume 
shipper's  liability  to  consignee. 

Cited  in  Blaisdell  ft  Co.  v.  White  ft  Co.  (Tex.  Civ.),  76  8.  W.  71, 
following  ruling  of  supreme  court  aftor  answer  to  certified  question. 
See  notes,  105  Am.  St.  Bep.  334;  106  Am.  St  Bep.  366;  105  Am.  St. 
Bep.  374;  1  L.  B.  A.  (n.  s.)  244. 
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97  Tez.  1-18,  75  8.  W.  488,  BBOWK  ▼.  CITY  OF  GAIiVESTOK. 

Legifllativo  Department  may  Exercise  All  Power  not  expressly  or  by 
implication  withheld  by  constitution. 

Approved  in  Solon  v.  State,  54  Tex.  Cr.  286,  114  S.  W.  360,  uphold- 
ing act  prohibiting  any  person  from  loaning  money  to  another  for 
payment  of  poll  tax  in  order  to  qualify  him  to  vote;  State  v.  Liarkin, 
41  Tex.  Civ.  265,  90  S.  W.  917,  upholding  special  act  of  legislature 
legalizing  defective  incorporation  of  city;  Callaghan  v.  Tobin,  40  Tex. 
Civ.  450,  90  S.  W.  332,  upholding  provision  in  city  charter  placing 
police  and  fire  departments  under  a  civil  service  commission;  Kettle 
V.  City  of  Dallas,  35  Tex.  Civ.  641,  80  S.  W.  879,  upholding  act  pro- 
viding for  improvement  districts  in  city  of  Dallas,  and  assessment 
of  real  estate  improved,  and  issuance  of  bonds  or  assessment  war- 
rants; City  of  Oak  Cliff  v.  State  (Tex.  Civ.),  77  S.  W.  26,  legislature 
had  authority  to  repeal  charter  of  city  of  less  than  ten  thousand 
inhabitants  and  annex  it  to  city  of  over  ten  thousand,  as  ward  of 
such  city;  Denver  v.  Londoner,  33  Colo.  120,  80  Pac.  122,  legislative 
direction  as  to  apportionment  of  expense  for  paving  in  city  of  Den- 
ver not  objectionable  as  depriving  city  of  control  of  local  affairs; 
Wulf  V.  Kansas  City,  77  Kan.  369,  94  Pac.  211,  upholding  act  au- 
thorizing and  providing  for  the  maintenance  of  parks,  boulevards, 
etc.,  by  city  of  over  fifty  thousand  inhabitants;  Graham  v.  Boberts, 
200  Mass.  157,  85  N.  E.  1011,  upholding  act  regulating  election  of 
officers  of  city  of  Haverhill. 

Overruled  in  Ex  parte  Anderson,  46  Tex.  Cr.  380,  81  S.  W.  974,  976, 
978,  985,  appointment  of  chief  of  police  void,  because  legislature  had 
no  authority  to  empower  governor  to  appoint  commissioner  who  ap- 
pointed him. 

An  Ordinance  Which  is  a  Police  Kegolation  and  not  a  revenue 
measure  is  not  unconstitutional. 

Approved  in  Schmidt  v.  City  of  Indianapolis,  168  Ind.  641,  120  Am. 
St.  Bep.  386,  80  N.  E.  636,  14  L.  B.  A.  (n.  s.)  787,  upholding  action 
of  a  municipal  body  in  imposing  license  fee  of  one  thousand  dollars 
on  breweries  and  brewer's  agents;  dissenting  opinion  in  Jackson  v. 
State,  55  Tex.  Cr.  562,  117  8.  W.  820,  majority  holding  act  imposing 
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license  tax  of  two  dollars  on  barbers,  but  making  nnmerons  excep- 
tions, is  unconstitutional.  See  notes,  129  Am.  St.  Bep.  260;  21  Lu  K. 
A.  (n.  8.)  83. 

All  Political  Power  is  Inlierent  in  tbe  People  of  the  several  states. 

Approved  in  Eckerson  v.  City  of  Des  Moines,  137  Iowa,  463,  115 
N.  W.  182,  act  providing  for  government  of  certain  cities  is  not 
violative  of  federal  constitution  guaranteeing  to  each  state  a  republi- 
can form  of  government. 

Supreme  Court  is  not  Bound  by  Decision  of  court  of  criminal  ap- 
peals in  certain  cases. 

Distinguished  in  Commissioner's  Court  v.  Beall,  98  Tex.  109,  81  S. 
W.  528,  on  question  of  validity  of  local  option  statutes,  supreme 
court  will  follow  decisions  of  court  of  criminal  appeals. 

Miscellaneous. — Cited  in  Brown  v.  City  of  Galveston  (Tex.  Civ.), 
77  S.  W.  1136,  ruling  in  accordance  with  answers  of  certified  qaea- 
tions. 

97  Tex.  18-22,  75  &  W.  485,  NESTIKa  ▼.  TEBBEUi. 

Sale  by  Purchaser  to  One  not  Actual  Settler,  before  completion  of 
occupancy,  did  not  forfeit  title. 

Approved  in  Miller  y.  Hallford,  34  Tex.  Civ.  243,  78  S.  W.  239,  fol- 
lowing rule. 

97  Tex  22-25,  75  S.  W.  482,  WESTEBN  X7NI0N  TEI«.  CO.  ▼.  WILSON. 
Damages  for  Failure  to  Deliver  Telegram  not  Becoverable  unless 

parties  affected  are  in  close  relation. 

Approved  in  Bandall  v.  Western  Union  Tel.  Co.  (Ky.),  107  S.  W. 
236,  company  not  answerable  in  damages  for  failure  to  deliver  tele- 
gram announcing  death  of  fiancee;  Johnson  v.  Western  Union  TeL 
Co.,  81  S.  C.  239,  128  Am.  St.  Bep.  905,  62  S.  E.  245,  17  L.  B.  A. 
(n.  s.)  1002,  no  presumption  of  mental  anguish  will  arise  from  delay 
in  telegpram  depriving  one  of  opportunity  to  attend  cousin's  funeral. 
See  notes,  117  Am.  St.  Bep.  316;  15  L.  B.  A.  (n.  s.)  281. 

Disapproved  in  Western  Union  Tel.  Co.  v.  Moxley,  80  Ark.  554, 

98  S.  W.  113,  where  message  gave  notice  of  illness,  special  notice  as 
to  relation  of  parties  unnecessary. 

Damages  are  not  Becoverable  from  TeXegraph  Company  for  mental 
anguish  in  absence  of  notice  of  its  probable  occurrence. 

Approved  in  Western  Union  Tel.  Co.  v.  Butler,  45  Tex.  Civ.  30,  99 
S.  W.  705,  message  gave  company  no  notice  that  failure  to  be  with 
his  mother  at  his  father's  funeral  would  cause  him  grief. 

Miscellaneous. — Cited  in  Western  Union  Tel.  Co.  v.  Wilson  (Tex. 
Civ.),  76  S.  W.  600,  obeying  mandate  of  supreme  court  in  answer  to 
certified  questions. 

97  Tex.  25-31,  75  &  W.  486,  TEXAS  ft  PAO.  BY.  OO.  ▼.  I.YNOH. 

Connecting  Bailroads  not  Acting  Under  Joint  Contract  are  entitled 
to  be  sued  in  county  of  domicile. 

Approved  in  Doster  v.  Ft.  Worth  etc.  By.  Co.,  49  Tex.  Civ.  50,  107 
S.  W.  581,  sustaining  plea  to  jurisdiction  where  service  on  defendant 
company  was  made  on  ticket  agent  of  another  road,  who  sold  inter- 
changeable tickets  issued  by  defendant;  Atchison  etc.  By.  Co.  v. 
Waddell  Bros.,  40  Tex.  Civ.  113,  88  S.  W.  392,  upholding  rule  where 
cattle  were  shipped  over  connecting  lines  un'der  separate  contract  with 
each  railroad  company;  Atchison  etc.  By.  Co.  ▼.  Forbis,  35  Tex.  Civ. 
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256,  79  S.  W.  1075,  suit  against  two  railroacUr  in  county  where  neither 
extends  is  not  authorized  by  act  of  May  20,  1899. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  99  Tex.  288,  89 
S.  W.  768,  a  valid  contract  providing  for  through  shipment  and 
limiting  liability  not  affected  by  act  of  May  20,  1899,  fixing  venue 
of  suits  against  railroad  corporations;  Atchison  etc.  Ry.  Co.  v.  Will- 
iams, 38  Tex.  Civ.  408,  86  8.  W.  40,  upholding  jurisdiction  of  court 
where  petition  showed  shipment  was  a  through  one  and  joint  liability 
was  alleged. 

Kailroads  Traasporting  Property  Over  Oonnectlng  Lines  not  jointly 
liable  for  separate  wrong  of  one. 

Approved  in  Houston  etc.  E.  R.  Co.  v.  Mayes,  44  Tex.  Civ.  36,  97 
8.  W.  320,  where  shipper  made  contract  with  one  catriar  to  take 
stock  to  one  place,  and  then  made  contract  with  another  to  take  it 
to  another,  the  contracts  were  independent;  Texas  etc.  Ry.  Co.  v. 
Andrews  (Tex.  Civ.),  80  S.  W.  390,  where  shipment  of  cattle  was 
under  through  contract,  over  connecting  Unes,  both  carriers  liable 
for  damages  occasioned  by  either. 

Miscellaneous. — Cited  in  Texas  etc.  Ry.  Co.  v.  Lynch,  39  Tex.  Civ. 
97,  87  S.  W.  884,  another  suit  brought  on  same  facts. 

97  Tex.  81-59,  104  Am.  St.  Bep.  835,  75  &  W.  1,  SCOTT  ▼.  FABMEBS' 
ETC.  BANE. 

Conveyance  Made  In  Fraud  of  Creditors  is  Void  as  against  them. 

See  note,  109  Am.  St.  Rep.  85. 

Officers  of  a  Corporation  cannot  Acqvire  Any  Interest  in  conflict 
with  their  duties  as  trustees. 

See  notes,  106  Am.  St.  Rep.  179;  105  Am.  St.  Rep.  186;  124  Am.  St. 
Rep.  128;  126  Am.  St.  Rep.  180. 

Promoter  of  a  Corporation  Occupies  a  Fiduciary  relation  toward  it. 

See  notes,  119  Am.  St.  Rep.  578;  108  Am.  St.  Rep.  494. 

97  Tez.  00^^,  75  8.  W.  483,  DE  CORDOVA  ▼.  BOGEBS. 

Kg  Order  on  Minutes  in  Addition  to  Tliat  on  Claim  Docket  is  re- 
quired to  establish  claim. 

Approved  in  Logan  v.  Gay,  99  Tex.  604,  90  S.  W.  862,  claim  allowed, 
entered  on  <^aim  docket  and  approved,  was  a  judgment  against  estate 
of  ward. 

Ouardian  cannot  be  Allowed  Credit  for  Expenditures  in  excess  of 
income  without  order  of  court. 

Distinguished  in  Logan  v.  Gay,  99  Tex.  605,  90  S.  W.  862,  rule  does 
not  apply  to  expenditures  for  necessaries  furnished  minor  before  open- 
ing of  guardianship. 

Order  of  Court  Classifying  Claim  Against  Estate  is  subject  to  re- 
view. 

Approved  in  Hardcastle's  Estate  v.  Archer,  36  Tex.  Civ.  113,  81  S. 
W.  369,  upholding  action  of  court  in  reclassifying  note  of  administrator 
as  a  claim  of  the  third  class. 

97  Tez.  71-74,  76  8.  W.  484,  HOUSTON  ETC.  B.  B.  CO.  v.  BELL. 

Master  not  Liable  for  Act  of  Servant  not  Done  in  course  of  his 
duty. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Currie,  100  Tex.  144,  96  S. 
W.  1075,  railroad  not  liable  for  act  of  employee,  who  turned  com- 
pressed air  on  subordinate,  causing  his  death. 
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97  Tex.  74-77,  76  8.  W.  432,  ANBEBSOK  v.  TEBBELIt. 

Declaration  in  Writing  is  Necessary  to  a  Cancellation  of  a  lease  of 
school  lands. 

Approved  in  Bradford  v.  Brown,  37  Tex.  Civ.  324,  84  S.  W.  392, 
cancellation  of  lease  cannot  be  shown  hj  deposition  of  land  commis- 
sioner; Trevey  v.  Lowrie,  33  Tex.  Civ.  608,  610,  78  S.  W.  19,  20,  com- 
missioner authorized  to  make  sale  of  a  certain  section  upon  which 
transfer  or  waiver  of  lease  operated  without  formal  cancellation,  of 
original  lease. 

97  Tex.  77-85,  76  8.  W.  425,  POOLE  v.  SUBNET  CO. 

Miscellaneous. — Cited  in  Pool  v.  Burnet  Co.,  33  Tex.  Civ.  570,  78 
S.  W.  1135,  on  remand  after  answer  to  certified  questions. 

97  Tex.  86-92,  76  8.  W.  430,  NUSSBAUM  Y.  BELL  CO. 

County  may  be  Held  Liable  for  a  Taking  or  Injury  to  private  prop- 
erty. 

Approved  in  Siewerssen  v.  Harris  County,  41  Tex.  Civ.  119,  91  S. 
W.  336,  county  not  liable  for  overflow  of  farm  due  to  its  negligent 
construction  of  ditch. 

Miscellaneous. — Cited  in  Nussbaum  v.  Bell  County  (Tex.  Civ.),  76 
S.  W.  1112,  following  ruling  of  supreme  court  in  answer  to  certified 
questions. 

97  Tex.  93-96,  76  8.  W.  428,  BBUMMEB  v.  CITY  OF  GALVESTON. 

Miscellaneous. — Cited  in  Brummer  v.  City  of  Galveston  (Tex.  Civ.) 
77  S.  W.  239,  obeying  order  of  supreme  court  in  answer  to  certified 
question. 

97  Tex.  107-110,  76  8.  W.  441,  BOYEB  ▼.  8T.  LOUIS  ETC.  BY.  CO. 

Measure  of  Damages  Caused  by  Construction  of  Bailroad  is  diminu- 
tion in  market  value  of  property. 

Approved  in  Eastern  Tex.  By.  Co.  v.  Scurlock,  97  Tex.  308,  78  S.  W. 
491,  reaffirming  rule  where  charge  of  court  directed  jury  to  consider 
purpose  for  which  property  was  used. 

Evidence  is  Admissible  to  Explain  and  Limit  Effect  of  admissions. 

Approved  in  Burton  Lumber  Corporation  v.  City  of  Houston,  45 
Tex.  Civ.  371,  101  8.  W.  827,  in  action  for  injuries  to  property,  ren- 
dition of  property  for  taxes,  showing  valuation,  not  sworn  to,  is  ad- 
missible as  an  admission  of  value,  but  not  binding  on  plaintiff;  Gulf 
etc.  By.  Co.  v.  Combes  &  Bector  (Tex.  Civ.),  80  S.  W.  1046,  claim  for 
damages  to  cattle,  presented  prior  to  filing  suit,  may  be  considered 
in  connection  with  other  evidence  explaining  it,  as  to  the  extent  of 
loss  sustained. 

97  Tex.  111-117,  76  8.  W.  442,  WASHINGTON  LIFE  INS.  CO.  ▼. 
BEBWALD. 
Declarations  of  Assured,  After  Policy  was  Delivered,  that  same  was 

abandoned,  inadmissible. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Bradley  (Tex.  Civ.),  79 
S.  W.  368,  applying  rule  where  policy  was  alleged  to  be  invalid  on 
account  of  premium  not  having  been  paid  in  full. 

Beneficiary  Named  in  Policy  Takes  Vested  Interest  unless  right 
to  change  beneficiary  is  reserved  in  policy. 

Approved  in  McNeil  v.  Chinn,  45  Tex.  Civ.  554,  101  S.  W.  467. 
where  assignment  as  security  for  loan  authorized  collection  of  policy 
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and  payment  of  balance  to  one  other  than  beneficiary  named  therein, 
it  operated  as  a  change  of  beneficiary. 

97  Tex.  118-124,  76  8.  W.  743,  MABTIK  Y.  TEBBEUi. 

School  Lands  in  the  Absolute  Ziease  District  cannot  be  sold  to  an 
assignee  of  the  lessee. 

Distinguished  in  Trevy  v.  Lowrie,  40  Tex.  Civ.  324,  89  S.  W.  983, 
conveyance  by  lessee  to  one  eligible  to  purchase  does  not  authorize 
sale  to  anyone  else  during  term  of  lease. 

Miscellaneous.— Cited  in  White  v.  Watson,  34  Tex.  Civ.  169,  78  8. 
W.  237,  as  to  weight  to  be  given  rule  of  general  land  office  to  disre- 
gard minority  in  sales  of  public  lands. 

97  Tex.  124-130,  104  Am.  St.  Bep.  857,  76  &  W.  746,  MARYLAND 
CASUALTY  CO.  ▼.  HUDOINS. 

Courts  may  not  Change  Terms  of  Contract  Made  by  Parties  to  meet 
equities  of  case. 

Approved  in  Peterson  v.  Modern  Brotherhood,  125  Iowa,  566,  101 
N.  W.  290,  67  L.  R.  A.  631,  insurance  certificate  entitling  insured  to 
benefit  in  case  of  breaking  a  leg  does  not  cover  injury  known  as 
"Pott's  Fracture." 

97  Tex.  131-136,  76  8.  W.  740,  ST.  LOUIS  ETC.  BY.  CO.  ▼.  PARKS. 

Carrier  of  Passengers  Bound  to  Exercise  that  high  degree  of  care 
which  a  cautious  person  would  use. 

Approved  in  Galveston  etc.  By.  Co.  v.  Young,  45  Tex,  Civ.  433,  100 
S.  W.  994,  applying  rule  where  passenger  was  injured  in  consequence 
of  breaking  of  defective  coupling,  causing  train  to  part;  St.  Louis 
etc.  Ry.  Co.  v.  Parks,  40  Tex.  Civ.  486,  90  8.  W.  347,  upholding  charge 
defining  negligence  as  applied  to  duty  owing  from  carrier  to  pas- 
sengers; Missouri  etc.  Ry.  Co.  v.  Flood,  35  Tex.  Civ.  199,  79  S.  W. 
1108,  upholding  charge  to  find  for  defendant  if  it  exercised  "proper" 
care  in  keeping  spark-arrester  in  reasonably  good  repair  and  condi- 
tion. 

Charge  may  not  Place  Borden  of  Exonerating  Himself  from  infer- 
ence of  negligence  upon  defendant. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Mitchell,  34  Tex.  Civ.  395,  79 
S.  W.  95,  reaffirming  rule.    See  note,  18  L.  R.  A.  (n.  s.)  241. 

Miscellaneous. — Cited  in  St.  Louis  etc.  Ry.  Co.  v.  Parks,  40  Tex. 
Civ.  482,  484,  90  S.  W.  344,  345,  on  second  appeal. 

97  Tex.  143-147,  76  S.  W.  748,  ST.  LOUIS  ETC.  BY.  CO.  v.  SPINEY. 

Ko  Duty  Devolves  on  Ballroad  Company  to  Oive  Warning  against 
dangers  to  a  mere  licensee. 

Distinguished  in  Kirby  Lumber  Co.  v.  Chambers,  41  Tex.  Civ.  643, 
95  8.  W.  613,  evidence  sufficient  to  show  employee  was  properly  on 
footboard  in  discharge  of  duty  when  killed. 

97  Tex.  147-159,  76  S,  W.  753,  77  S.  W.  1025,  McELBOY  V.  PHINK. 

Good  or  Bad  Character  of  One  Whose  Beputation  is  not  at  issue 
should  be  excluded. 

Approved  in  West  v.  Houston  Oil  Co.,  136  Fed.  350,  where  vital 
issue  was  as  to  genuineness  of  a  deed,  evidence  as  to  character  of 
officer  who  took  acknowledgment  inadmissible. 

Declarations  of  Testator  are  Inadmissible  on  Question  of  revocation. 

See  note,  107  Am.  St.  Rep.  465. 
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Mere  Opportmiity  to  Destroy  WOl  is  not  Evidence  of  fraadnlent 
defltraction. 
See  note,  110  Am.  St.  Bep.  454. 

07  Tex.  159-164,  76  6.  W.  914^  64  I^  &  A.  491,  "WESTEBN  UNION 
TEL.  CO.  Y.  BABEFOOT. 

Telegraph  Company  Performs  Its  IKity  by  Delivering  Message  to 
person  in  whose  care  it  was  setkt. 

Approved  in  Western  Union  Tel.  Co.  v.  Shaw,  40  Tex.  Civ.  278, 

90  S.  W.  59,  applying  rule  where  message  was  sent  in  care  of  a  cor- 
poration; Western  Union  Tel.  Co.  v.  Bryant,  35  Tex.  Civ.  444,  80 
S.  W.  407,  where  parol  evidence  established  that  message  was  not 
intended  to  be  delivered  to  person  in  whose  care  it  was  sent,  there 
was  no  cause  of  action  for  delay;  Sweet  v.  Western  Union  TeL  Co., 
139  Mich.  332,  102  N.  W.  853,  where  addressee  had  left  city  before 
message  could  be  delivered  to  him;  Murray  v.  Western  Union  Tel. 
Co.,  74  S.  C.  68,  54  S.  £.  211,  company  not  liable  where  agent  of 
sender  failed  to  send  dispatch  in  proper  way  to  principal. 

Bules  Applicable  to  Declarations  of  Agents  Generally  apply  to  agents 
of  common  carrier. 

See  note,  131  Am.  St.  Bep.  326. 

97  Tex.  167-172,  77  &  W.  1,  INTEBNATIONAIi  ETC.  &  B.  CO.  ▼. 
8TABTZ. 

Papers  Containing  Ex  Parte  Statements  of  a  Third  Person  are  hear- 
say. 

Approved  in  Pt.  Wofth  etc.  By.  Co.  v.  Cauble,  41  Tex.  Civ.  349, 

91  S.'  W.  244,  account  of  sales  affixed  to  deposition  of  salesman  who 
sold  cattle  was  hearsay. 

Carrier  Under  Contract  T<im1t1ng  Its  Inability  to  its  own  line  not 
liable  for  negligence  on  connecting  line. 

Approved  in  Chicago  etc.  By.  Co.  v.  Slaughter,  84  Ark.  423,  106 
S.  W.  209,  reaffirming  rule. 

97  Tex.  172-184,  104  Am.  St.  Bep.  863,  77  8.  W.  403,  64  L  B.  A. 
494,  AUSTIN  ETC.  B.  B.  CO.  V.  CLUCK. 

Courts  have  No  Power  to  Order  a  Physical  Examination  of  a  per- 
son. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Lindsey  (Tex.  Civ.),  81  S.  W. 
88,  and  May  v.  Northern  Pac.  Ry.  Co.,  32  Mont.  529,  81  Pac.  330, 
70  L.  B.  A.  Ill,  both  reaffirming  rule;  International  etc.  B.  Co.  v. 
G ready,  36  Tex.  Civ.  538,  82  S.  W.  1062,  where  plaintiff  hpd  sub- 
mitted to  a  physical  examination,  action  of  court  in  refusing  to 
order  a  further  one  without  his  consent  upheld.  See  note,  23  L.  B.  A. 
(n.  s.)  463. 

Distinguished  in  Houston  etc.  B.  B.  Co.  v.  Anglin,  99  Tex.  354,  89 
S.  W.  967,  2  L.  B.  A.  (n.  s.)  386,  where  plaintiff  had  once  volun- 
tarily exhibited  his  injured  chest,  it  was  error  to  refuse  to  compel 
him  to  exhibit  it  to  physician  who  had  examined  it  at  time  of  in- 
jury. 

Denied  in  Gray  v.  State,  55  Tex.  Cr.  Ill,  114  S.  W.  646,  22  L.  B. 
A.  (n.  s.)  513,  district  court  has  power  in  homicide  trial  to  order  body 
of  decedent  to  be  disinterred  for  purpose  of  examination;  Mutual 
Life  etc.  Co.  v.  Griesa,  156  Fed.  403,  upholding  the  power  of  the 
court  to  order  the  exhumation  of  a  dead  body. 
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Befnsal  to  Sabmit  to  a  FhyBlcal  EzanUnatlon  is  a  Pertinent  cir- 
cumstance to  be  considered  hj  the  jury. 

Approved  in  International  etc.  B.  Go.  v.  Batcher  (Tex.  Civ.),  81 
S.  W.  820,  reaffirming  rule;  Missouri  etc.  By.  Co.  v.  Mitchell,  40  Tex. 
Civ.  634,  90  S.  W  717,  testimony  as  to  whether  plaintiff  was  willing 
to  submit  to  a  physical  examination,  was  improperly  excluded;  Hous- 
ton Electric  Co.  v.  Lawson,  37  Tex.  Civ.  196,  85  S.  W.  460,  in  action 
for  injuries,  evidence  that  father  refused  to  permit  examination  of 
injured  child  by  committee  of  physicians  was  admissible. 

Distinguished  in  Dallas  Consolidated  etc.  By.  Co.  v.  Butherford 
(Tex.  Civ.),  78  S.  W.  559,  testimony  as  to  willingness  to  submit  to 
X-ray  examination  was  properly  excluded  where  objection  was  made 
on  ground  witness  should  have  opportunity  to  consult  counsel. 

Miscellaneous. — Cited  in  Houston  etc.  B.  Co.  v.  Cluck  (Tex.  Civ.), 
84  S.  W.  852,  on  second  appeal. 

97  Tez.  184-190,  77  8.  W.  209,  GIDDINaB  ▼.  FISOHEB. 

DMCxli»tion  of  Land  in  Pleading  must  be  Sofllcient  to  identify  it. 

Distinguished  in  Parker  v.  Cameron,  39  Tex.  Civ.  31,  86  S.  W.  648, 
upholding  petition,  though  description  of  one  hundred  and  sixty 
acres  was  indefinite,  where  plaintiffs  claimed  an  indefinite  part  of 
whole  tract  of  six  hundred  and  forty  acree  in  possession. 

One  Claiming  by  Naked  Possession  cannot  Extend  that  possession 
by  construction. 

Approved  in  McAdams  v.  Hooks,  47  Tex.  Civ.  83,  104  S.  W.  434, 
applying  rule  where  one  who  had  been  occupying  an  inclosure  of 
fifteen  or  twenty  acres  made  a  mere  naked  claim  to  one  hundred 
and  sixty  acres,  of  which  it  was  a  part;  Bice  v.  Goolshee,  45  Tex. 
Civ.  256,  99  8.  W.  1032,  one  entering  on  survey  of  one  hundred  and 
sixty  acres,  and  occupying  small  part,  was  not  entitled  to  recover 
by  constructive  possession  any  land  outside  of  actual  inclosure. 

97    Tex.  190-193,  77  a  W.  609,  TINKLE  Y.  SWEENEY. 

Minor  Remaining  Only  Long  Enough  to  Pnrcbase  Drink  does  not 
render  liquor  dealer  liable  on  his  bond. 

Approved  in  White  v.  Manning,  46  Tex.  Civ.  302,  102  8.  W.  1162, 
upholding  recovery  on  liquor  dealer's  bond  where  minor  loitered 
after  drinking  beer;  Tinkle  v.  Sweeney  (Tex.  Civ.),  78  S.  W.  248, 
reaffirming  rule  after  answer  to  certified  questions;  Krick  v.  Dow 
(Tex.  Civ.),  84  S.  W.  245,  evidence  as  to  signs  in  saloon  stating 
minors  not  allowed  to  remain  immaterial;  Ohio  v.  Stephens  (Tex. 
Civ.),  78  S.  W.  1084,  facts  did  not  show  an  entering  and  remaining 
of  minor  in  saloon.     See  note,  22  L.  B.  A.  (n.  s.)  1009. 

Selling  Lignor  to  a  Minor  is  Excused  by  Belief  that  minor  is  of 
age. 

Approved  in  Holly  v.  Simmons,  99  Tex.  232,  89  S.  W.  776,  liquor 
dealer  not  liable  for  permitting  another  to  give  liquor  to  a  minor, 
believing  him  of  age. 

97  Tez.  216-219,  77  8.  W.  607,  HENNE  v.  MOULTBIE. 

It  is  the  Duty  of  the  Court  to  Enter  Judgment  in  conformity  with 
verdict,  whether  correct  or  not. 

Approved  in  Davis  v.  Pullman  Co.,  34  Tex.  Civ.  623,  79  8.  W.  637, 
upholding  refusal  to  enter  judgment  against  a  defendant  who  obtained 
a  favorable  verdict,  upon  verdict  rendered  against  his  codefendant. 
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It  Is  the  Duty  of  Appellate  Court  to  Apply  Law  to  the  faets  and 
render  judgment  accordingly. 

Approved  in  Kirby  v.  Cartwright,  48  Tex.  Civ.  16,  106  S.  W.  747, 
and  Watt  v.  Parlin  etc.  Co.,  44  Tex.  Civ.  443,  98  S.  W.  430,  both  re- 
affirming rule;  dissenting  opinion  in  Nabours  v.  McCord  (Tex.  Civ.), 
82  S.  W.  160,  majority  holding  court  of  civil  appeals  not  justified  in 
reversing  and  rendering  judgment  without  remanding  cause  for  new 
trial,  after  answer  to  certified  questions  from  supreme  court. 

Miscellaneous. — Cited  in  Henne  v.  Moultrie  (Tex.  Civ.),  78  8.  W.  11, 
on  remand  after  answer  to  certified  questions. 

97  Tex.  219-229,  77  8.  W.  603,  65  L.  R.  A.  806,  WESTERN  UNION 
TEL.  CO.  Y.  URAIiDE  NAT.  BANE. 

Want  of  Due  Care  to  Guard  Against  Perpetration  of  Fraud  consti- 
tutes negligence  on  part  of  telegraph  company. 

Distinguished  in  Bank  of  Havelock  v.  Western  Union  Tel.  Co., 
141  Fed.  531,  4  L.  B.  A.  (n.  s.)  181,  in  action  by  mortgagees  against 
telegraph  company  for  loss  of  lien  on  cattle,  company  not  guilty 
of  negligence  in  transmitting  unauthorized  message.  See  note,  4  L. 
B,  A.  (n.  8.)  182. 

97  Tex.  229-238,  77  &  W.  946,  RIQGINS  Y.  RICHARDS. 

Where  No  Power  of  Remoyal  Is  Giyen  by  Law,  court  of  equity  will 
protect  incumbent  in  possession  of  ofiice. 

Approved  in  Callaghan  v.  Tobin,  40  Tex.  Civ.  446,  90  S.  W.  330, 
chief  of  fire  department  entitled  to  injunction  protecting  property 
intrusted  to  his  possession  by  city. 

Miscellaneous. — Cited  in  Biggins  v.  Bichards  (Tex.  Civ.),  79  S.  W. 
85,  after  receiving  answer  of  supreme  court  to  certified  questions. 

97  Tex.  238-244,  77  S.  W.  944,  PEARSON  v.  WEST. 

Domicile  and  Residence  are  Intercliangeable  Terms,  and  may  be  in 
two  counties  at  same  time. 

Approved  in  Gulf  etc.  By.  Co.  v.  Bogers,  37  Tex.  Civ.  105,  106,  82  8. 
W.  824,  825,  place  where  employee  of  railroad  boards  and  sleeps  la  his 
residence. 

Distinguished  in  Taylor  v.  Wilson,  99  Tex.  653,  654,  93  S.  W.  110, 
111,  where  defendant  maintained  a  residence  in  both  New  York  and 
Texas,  his  residence  out  of  state  was  immaterial  on  question  of  venue.  . 

97   Tex.   246-250,  77   8.   W.  942,  WESTBROOK  ▼.   HELTON   NAT. 
BANK. 
Surety  is  Discharged  from  Liability  by  Change  in  Cbaracter  of 

debt. 

Approved  in  Casey-Swasey  Co.  v.  Anderson,  37  Tex.  Civ.  226,  83 
S.  W.  841,  mother  not  bound  under  trust  deed  given  by  herself  and 
son  to  secure  advances  to  son,  where  new  note  was  given  at  in> 
creased  rate  of  interest  without  her  consent. 

97  Tex.  250-252,  77  8.  W.  1135,  SWEENEY  v.  WEBB. 

Local  Option  Laws  are  Limited  by  Gteneral  ProTisions  of  state  con- 
stitution. 

See  note,  15  L.  B.  A.  (n.  s.)  921. 

97  Tex.  260-264,  78  S.  W.  224,  QULP  ETC.  RY.  CO.  v.  JOHNSON. 

Miscellaneous. — Cited  in  Gulf  etc.  By.  Co.  v.  Johnson  (Tex.  Civ.), 
79  S.  W.  94,  on  rehearing  after  remand  from  supreme  court  with  an- 
swer to  certified  question. 
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97  Tax.  264-271,  78  8.  W.  1,  SUPREME  00X7K0IL  AMERICAN 
LEGION  OF  HONOR  v.  STORY. 

Penalty  for  Failnre  to  Pay  Insurance  as  Specified  in  Policy  does  not 
apply  to  mutual  benefit  asBociations. 

Approved  in  Supreme  Council  v.  Taylor  (Tex.  Civ.),  78  S.  W.  1133, 
following  rule;  Sovereign  Camp  v.  Carrington,  41  Tex.  Civ.  35,  90 
S.  W.  924,  judgment  decreeing  damages  and  attorney's  fees  under 
eertificate  sued  on  was  contrary  to  law. 

97  Tez.  271-274,  78  S.  W.  223,  McPORD  ▼.  NABOX7RS;  &  0.,  NA- 
HOURS  ▼.  McCORD,  36  Tez.  Civ.  213,  76  a  W.  827. 

97  Tex.  274-287,  78  S.  W.  495,  GULF  ETC.  RY.  CO.  v.  STATE. 

Miscellaneous. — Cited  in  Gulf  etc.  By.  Co.  v.  State  of  Texas,  204 
U.  8.  403,  27  Sup.  Ct.  Rep.  360,  51  L.  540,  on  writ  of  error  to  supreme 
court  of  Texas. 

97  Tex.  287-293,  78  S.  W.  492,  STINSON  ▼.  GARDNER. 

General  Allegation  in  Pleading  Election  Contest  Case  that  election 
was  illegally  conducted  is  insufficient. 

Distinguished  in  Hash  v.  Ely,  45  Tex.  Civ.  262,  100  S.  W.  981,  con- 
testant's  petition  must  show  persons  illegally  voting  were  not  legal 
voters,  and  that  their  votes  affected  the  result  to  contestant;  Whaley 
V.  Thomason,  41  Tex.  Civ.  408,  93  S.  W.  213,  where  in  a  contested 
election  ease,  the  petition  charged  bribery,  and  showed  the  illegal 
votes  affected  the  result,  it  stated  a  cause  of  action. 

Miscellaneous. — Cited  in  Stinson  v.  Gardner  (Tex.  Civ.),  79  S.  W. 
355,  following  ruling  of  supreme  court  after  answer  to  certified  ques- 
tions. 

97  Tex.  293-296,  104  Am.  St.  Rep.  876,  78  S.  W.  491,  WESTERN 
X7NI0N  TEL.  CO.  ▼.  SWEARINGIN. 

Company  may  Learn  Gronnda  for  Damage  Eitlier  from  Face  of 
message,  or  facts  communicated  to  agent. 

Approved  in  Western  Union  Tel.  Co.  v.  Potts,  120  Tenn.  44,  127 
Am.  St.  Rep.  99,  113  S.  W.  791,  reaffirming  rule;  Western  Union  Tel. 
Co.  V.  Ford,  40  Tex.  Civ.  475,  90  S.  W.  677,  company  was  charged  with 
notice  addressee  would  desire  to  attend  funeral  of  son  under  telegram, 
"Oliver  Ford  is  dead.  Come  at  once";  Hughes  v.  Western  Union  Tel. 
Co.,  72  S.  C.  529,  52  S.  E.  112,  company  liable  for  anxiety  caused  by 
delay  though  funeral  was  fixed  for  such  a  time  addressee  could  not 
have  attended.    See  note,  12  L.  B.  A.  (n.  s.)  750. 

Company  is  Liable  for  Failnre  to  Deliver  Message  beyond  free  de- 
livery limits. 

Approved  in  Western  Union  Tel.  Co.  v.  Ayers,  47  Tex.  Civ.  559, 
105  S.  W.  1166,  upholding  rule  where  message  was  received  for  de- 
livery outside  free  limits  and  no  demand  was  made  for  extra  charge. 

97  Tex.  296-305;  78  &  W.  486»  JORDAN  ▼.  ABNEY. 

A  Contract  Between  Two  Persona  That  One  will,  at  Deatb,  leave 
property  to  the  other,  is  enforceable. 

Approved  in  Logan  v.  Lennix,  40  Tex.  Civ.  65,  66,  88  S.  W.  366,  in 
absence  of  agreement  to  leave  property  to  adopted  child,  execution 
of  will  disinheriting  him  is  binding. 

Miscellaneous. — Cited  in  Jordan  v.  Abney  (Tex.  Civ.),  79  8.  W. 
1199,  on  remand  from  supreme  court  with  answer  to  certified  ques- 
tions. 
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97  Tex.  805-309,  78  8.  W.  490,  EASTEBN  TEX.  BY.  00.  ▼.  SCHUS- 
LOOK. 

A  Witness  Before  Stating  His  Opinion  as  to  Valoe  of  property  mnst 
show  his  qualificationi. 

Approved  in  Watkins  Land  Mtg.  Co.  t.  Campbell,  98  Tex.  375,  84 
S.  W.  425,  reaffirming  role. 

97  Tex.  309-317,  78  8.  W.  500,  BX7BNAM  ▼.  TEBBELL. 

To  Entitle  One  to  Parchase  as  Actual  Settler,  his  application  most 
be  placed  on  that  ground. 

Distinguished  in  Weckesser  t.  Lewis,  35  Tex.  CIt.  19,  79  S.  W. 
356,  an  old  man  Intending  to  purchase  additional  land,  who  bj  mia- 
take  made  application  as  an  actual  settler,  was  equitably  entitled 
to  the  land. 

97  Tex.  317-324,  78  &  W.  924,  0IT7  OF  OOBSINA  ▼.  ZOBN. 

Filing   of   Flat   Showing   Streets   and   Selling  Lots   Tbereander 

amounts  to  dedication  of  such  streets. 

Approved  in  Martinez  v.  City  of  Dallas,  102  Tex.  60,  113  S.  W.  1167, 
reaffirming  rule;  City  of  Corsicana  v.  Zorn  (Tex.  Civ.),  80  S.  W.  1198, 
reaffirming  rule  after  answer  to  certified  questions  from  supreme 
court;  Boise  City  v.  Hon,  14  Idaho,  279,  94  Pac.  169,  failure  of  city 
to  open  streets  at  time  of  dedication  did  not  take  away  right;  Poulder 
V.  City  of  Minneapolis,  103  Minn.  481,  115  N.  W.  275,  applying  rule  to 
premises  dedicated  to  public  as  a  "park";  Meacham  v.  City  of  Seattle, 
^  Wash.  387,  88  Pac.  631,  where  plat  was  filed  before  acquisition  of 
legal  title,  sale  of  lots  thereafter  according  to  plat  was  a  ratification 
of  the  plat. 

Where  Irrevocable  Dedication  has  Been  Effected,  there  is  no  neces- 
sity for  acceptance  by  the  city. 

Approved  in  Martinez  v.  City  of  Dallas,  102  Tex.  59,  109  S.  W.  290, 
and  Heard  v.  Connor  (Tex.  CIt.),  84  S.  W.  606,  both  reaffirming  rule; 
City  of  Ft.  Worth  v.  Mansfield,  44  Tex.  Civ.  373,  99  S.  W.  437,  where 
public  had  used  land  for  a  street,  so  as  to  acquire  easement  eity 
could  assert  right  of  public  so  acquired. 

97  Tex.  333-338,  78  S.  W.  922,  BLACK  ▼.  FOOI^ 

Legislature  cannot  Believe  Voter  tram  Disqualiflcation  for  failure 
to  pay  poll  tax  by  act  passed  after  tax  is  payable. 

Approved  in  Ex  parte  Wood  (Tex.  Cr.),  81  8.  W.  530,  where  act 
passed  March  30,  1903,  extended  time  for  payment  of  taxes,  instruc- 
tions from  county  judge  that  persons  who  had  failed  to  pay  taxes  due 
February  1,  1903,  were  not  entitled  to  vote  at  local  option  election 
upheld. 

In  Election  Contest  Osse,  Proof  most  Show  Contestants  were  in- 
jured. 

Approved  in  Hash  v.  Ely,  45  Tex.  Civ.  262,  100  8.  W.  982,  reaflirm- 
ing  rule. 

Constitution  Should  be  Oonstmed  With  Bef  erence  to  Long  and  con- 
tinued construction. 

Approved  in  dissenting  opinion  in  Freasier  v.  State  (Tex.  Cr.),  84 
S.  W.  361,  majority  holding  children  under  nine  years  of  age  are 
disqualified  from  testifying. 

Miscellaneous. — Cited  in  Black  v.  Pool  (Tex.  Civ.),  79  8.  W.  1199, 
obeying  directions  of  supreme  court  after  answers  to  certified  ques- 
tions. 
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97  Tez.  838-341,  78  8.  W.  920,  FT.  WOBTH  ft  BIO  GBANDE  BT. 
CO.  ▼.  SWAN. 

BaUroad  is  Liable  for  Failure  to  Fence  its  right  of  way. 

Approved  in  Texas  etc.  By.  Co.  v.  Pruitt,  101  Tex.  553,  109  S.  W. 
927,  and  Texas  etc.  By.  Co.  v.  Pruitt,  49  Tex.  Civ.  377,  110  S.  W.  970, 
both  holding  duty  to  fence  its  right  of  way  includes  duty  to  maintain 
sufficient  fence  to  prevent  entry  of  ordinary  livestock.  See  note,  9 
L.  B.  A.  362. 

97  Tez.  341-343,  78  B.  W.  919,  SLAYTON  ft  00.  ▼.  HOBSET. 

One  of  Two  Defendants  may  Appeal  from  Judgment  In  Jnstice'B 
Court,  without  codefendant  joining  in  appeal  bond. 

Approved  in  Jesse  French  Piano  etc.  Co.  v.  Mears,  37  Tex.  Civ. 
181,  83  S.  W.  402,  reaffirming  rule;  Lewellyn  v.  Ellis,  102  Tex.  299, 
116  S.  W.  43,  where  appeal  of  three  defendants  was  dismissed  because 
of  defective  appeal  bond,  two  of  them  could  perfect  appeal  by  filing 
new  bond;  Slay  ton  v.  Horsey  (Tex.  Civ.),  79  S.  W.  1086,  following 
rule  after  answer  to  certified  questions  from  supreme  court. 

97  Tez.  344-362,  78  8.  W.  1058,  OITT  OF  TTLEB  ▼.  JESTEB  ft  CO. 

Validity  of  Mnnicipal  Obllgatioa  Does  not  Depend  upon  Sufficiency 
of  current  revenues  for  year  it  accrued. 

Approved  in  Pendleton  v.  Ferguson,  99  Tex.  302,  89  S.  W.  761,  city 
ordinance  authorizing  payment  of  expenses  of  previous  years  in 
preference  to  current  expexises  of  such  year  inviklid;  City  of  San 
Antonio  v.  Serna,  45  Tex.  Civ.  343,  99  8.  W.  876,  applying  rule  in  suit 
by  policeman  against  city  for  salary;  City  of  Tyler  v.  Tyler  etc. 
Assn.  (Tex.  Civ.),  82  S.  W.  1068,  validity  of  funding  bonds  not  af- 
fected by  fact  that  at  time  of  issuance  city  had  no  power  to  levy  tax 
for  interest  and  sinking  fund  to  discharge  them. 

City  is  Liable  for  What  It  Beceives  under  a  contract. 

Approved  in  Bell  v.  Eirkland,  102  Minn.  221,  120  Am.  St.  Bep.  621, 
113  N.  W.  275,  13  L.  B.  A.  (n.  s.)  793,  upholding  validity  of  contract 
by  city  for  construction  of  sewer  where  a  small  proportion  of  the 
contract  was  ultra  vires. 

97  Tez.  362-364,  79  S.  W.  7,  MONGEB  ▼.  DEIJIWABE  IKS.  CO. 

One  Insured  oo,  Stock  of  Gtoods  must  Keep  Books  and  inventory  as 
required  by  clause  of  policy. 

Approved  in  Monger  v.  Queen  Ins.  Co.,  44  Tex.  Civ.  630,  99  S.  W. 
888,  preservation  of  cash  register  slips  was  not  a  compliance  with  re- 
quirements of  policy. 

97  Tex.  865-377,  79  S.  W.  8,  WE8TEBN  UNION  TEL.  CO.  v.  AB- 
KOIiD;  &  C,  33  Tez.  Civ.  313,  77  S.  W.  253. 

Petition  Showing  No  Legal  Bight  to  Becover  Damages  sufficient  to 
give  court  jurisdiction   should  be  dismissed. 

Approved  in  Carswell  ft  Co.  v.  Habberzettle,  99  Tex.  5,  122  Am.  St. 
Bep.  597,  86  S.  W.  740,  upholding  jurisdiction  where  penalties  and 
costs  accruing  on  failure  of  grantor  to  pay  taxes  brought  amount  to 
more  than  two  hundred  dollars;  St.  Louis  etc.  By.  Co.  v.  Hill,  97  Tex. 
509,  80  S.  W.  370,  in  action  for  one  hundred  and  fifty  dollars  dam- 
ages and  one  thousand  dollars  penalty  for  failure  to  deliver  goods  in 
order,  the  penalty  not  being  recoverable,  district  court  had  no  juris- 
diction; Continental  Casualty  Co.  v.  Morris,  46  Tex.  Civ.  399,  102  S. 

4  Tex.  Notes — 62 
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I 
W.  775,  submiBsion  of  case  on  agreed  statement  of  faets  does  net 
waive  all  issues  on  the  pleadings  where  question  of  jurisdiction  is 
raised;  Walker  v.  Woody,  40  Tex.  Civ.  351,  89  S.  W.  792,  where  court 
acquired  jurisdiction  by  injunction  proceeding,  which  was  retained 
throughout  trial,  it  was  entitled  to  give  judgment  on  notes  under 
jurisdictional  amount;  Carswell  v.  Habberzettle,  39  Tex.  Civ.  496,  87 
S.  W.  912,  accrued  penalties  are  a  proper  element  of  damages  for  non- 
payment of  taxes. 

As  General  Bnle,  Damages  will  not  bo  Given  for  mental  an^isb. 

Approved  in  Western  Union  Tel.  Co.  v.  Beed,  37  Tex.  Civ.  446,  84 
S.  W.  297,  upholding  rule  where  recipient  of  delayed  telegram  suffered 
anguish  from  uncertainty  as  to  whether  funeral  of  sister  would  be 
postponed. 

97  Tex.  377-383,  79  S.  W.  4,  OBEINER-KELI^ET  DBUG  CO.  ▼.  TBU- 
ETT. 

A  Court  of  Equity  will  not  Issue  Injunction  to  restrain  criminal 
prosecutions. 

Approved  in  City  of  Galveston  v.  Mistrot,  47  Tex.  Civ.  66,  104  S. 
W.  418,  upholding  rule  where  equitable  relief  was  sought  to  prevent 
multiplicity  of  suits,  and  no  property  rights  were  involved. 

97  Tex.  383-391,  79  8.  W.  1,  CITY  OF  OAK  CLIFF  Y.  STATE. 
A  Reasonable  Interpretation  of  tlie  Constitution  will  be  Indulged 

to  give  effect  to  purpose  of  statutes. 

Approved  in  Texas  etc.  By.  Co.  v.  Webb,  102  Tex.  214,  114  8.  W. 
1173,  in  amending  statute  by  adding  entire  new  section,  it  is  not 
necessary  to  re-enact  entire  law;  Henderson  v.  City  of  Galveston,  102 
Tex.  170,  114  S.  W.  112,  a  section  of  a  statute  amended  by  adding 
words  to  it  without  re-enacting  entire  section  is  violative  of  consti- 
tutional provision;  Williams  v.  State,  52  Tex.  Cr.  376,  107  S.  W.  1124, 
upholding  charter  provision  of  city  of  Dallas  exempting  "Fair  Park'* 
from  saloon  limit  boundary. 

97  Tex.  391-394,  79  8.  W.  1068,  CITY  OF  OAK  CIJFF  ▼.  STATE. 

Judge  not  Di&qualifled  by  Seing  Incidentally  Interested  in  question 
at  issue. 

Approved  in  New  York  Life  Ins.  Co.  v.  Sides,  46  Tex.  Civ.  247, 
101  S.  W.  1163,  judge  holding  policy  in  mutual  life  insurance  company 
was  disqualified  to  preside  at  trial  on  a  policy  issued  by  such  com- 
pany; Nalle  V.  City  of  Austin,  41  Tex.  Civ.  429,  93  S.  W.  143,  district 
judge  not  interested  "as  a  party"  in  action  to  restrain  collection  of 
city  taxes  by  being  a  taxpayer  of  city. 

97  Tez.  417-426,  79  8.  W.  295,  TEXAS  CENT.  B.  B.  CO.  ▼.  BOWMAN. 

A  Power  Necessary  to  tbe  Exercise  of  a  Power  already  granted  will 
be  implied. 

Approved  in  Ayres  t.  Gulf  etc.  By.  Co.,  39  Tex.  Civ.  563,  88  8.  W. 
437,  where  by  statutes  in  force  a  railroad  was  authorized  to  con- 
demn private  property  for  right  of  way,  its  right  to  construct  its  line 
over  the  public  domain  was  implied. 

97  Tex.  425-432,  79  8.  W.  299,  BAILET  ▼.  FLY. 
Amendments  may  be  Allowed  in  Contested  Election  Cases  as  in 

other  civil  cases. 
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Approved  in  LipBComb  v.  Perry,  100  Tex.  124,  125,  96  S.  W.  1070, 
npholding  action  of  trial  court  in  sustaining  exceptions  to  new  mat- 
ter in  amended  pleading. 

97  Tex.  4S2-4S6,  79  &  W.  516,  WESTERN  COTTAGE  PIANO  ETC. 
CO.  Y.  ANDERSON. 

Miscellaneous. — Cited  in  Western  Cottage  Piano  etc.  Co.  t.  Ander- 
son, 45  Tex.  Civ.  515,  101  §.  W.  1063,  on  second  appeal  from  district 
court. 

97  Tex.  445-453,  79  8.  W.  518,  BI.ACE:WELL  ▼.  FARMERS'  ETC. 
NAT.  BANE. 

Lien  of  Partners  on  Partnership  Property  for  Payment  of  partner- 
ship debts  continues  after  dissolution  unless  waived. 

See  note,  9  L.  R.  A.  (n.  s.)  102,  104,  105,  113. 

97  Tex.  453-457,  79  S.  W.  513,  JOHNSON  Y.  ROIiLS. 

Action  on  Liquor  Dealer's  Bond  Abates  as  Against  Sureties  on 
death  of  principal. 

Cited  in  Johnson  v.  Rolls  (Tex.  Civ.),  80  S.  W.  1199,  following  rule 
after  answer  to  certified  questions;  Ellis  v.  Brooks,  101  Tex.  594,  102 
S.  W.  95,  death  of  plaintiff  did  not  abate  her  cause  of  action  on  the 
judgment  so  long  as  it  was  unreversed. 

Sum  Recoverable  for  Infraction  of  a  Liquor  Bond  is  a  penalty. 

Approved  in  Kerr  v.  Mohr,  47  Tex.  Civ.  2,  103  S.  W.  210,  right  to 
recover  statutory  penalty  was  not  terminated  by  taking  effect  of  local 
option  law  before  trial;  White  v.  Manning,  46  Tex.  Civ.  303,  102  8.  W. 
1163,  and  Hawthorne  v.  State,  39  Tex.  Civ.  125,  126,  87  S.  W.  841, 
both  holding  judgment  in  action  on  liquor  dealer's  bond  is  not  en- 
titled to  bear  interest;  Hillman  v.  Mayher,  38  Tex.  Civ.  378,  85  S.  W. 
819,  liquor  dealer's  bond  having  but  one  surety  furnishes  no  basis  for 
recovery  of  statutory  penalties;  Castellano  v.  Marks,  37  Tex.  Civ. 
275,  83  8.  W.  730,  where  bond  and  license  are  valid,  strict  proof  need 
not  be  made  of  statutory  application  for  license;  Douthit  v.  State,  36 
Tex.  Civ.  397,  82  S.  W.  353,  under  statute  allowing  recovery  of  five 
hundred  dollars  for  breach  of  bond,  bond  may  be  entirely  exhausted 
by  suit  for  several  breaches. 

97  Tex.  479-487,  79  S.  W.  1069,  65  L.  B.  A.  302,  QREBNWALL  THE- 
ATRICAL CIROXnT  CO.  V.  MARKOWITZ 

Parties  may  Elect  to  Carry  Out  Substantial  Part  of  broken  agree- 
ment. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Payne,  99  Tex.  50,  122  Am.  St. 
Rep.  603,  87  S.  W.  332,  70  L.  R.  A.  946,  while  refusal  of  railroad 
agent  to  indorse  return  ticket  is  a  breach  of  contract,  passenger  may 
elect  to  insist  upon  performance  when  due. 

97  Tex.  490-493,  80  S.  W.  73,  FISH  CATTLE  CO.  ▼.  TERRELL. 

Lease  of  School  Land  Executed  While  a  Former  Lease  is  in  opera- 
tion is  void. 

Approved  in  Jones  v.  Lohman,  36  Tex.  Civ.  422,  81  8.  W.  1004, 
reaffirming  rule. 

Distinguished  in  McDowell  v.  Terrell,  99  Tex.  109,  87  8.  W.  669, 
new  lease  of  several  sections  was  valid  as  to  one  prior  lease  for  which 
had  expired  when  annual  rental  was  paid,  and  void  as  to  rest. 
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97  Tex.  493-497,  80  &  W.  77,  ST.  L0T7IS  ETC.  BY.  OO.  ▼.  WHITE  ft 
CO. 

Coxmecting  Cairien  may  he  Saed  In  Any  Ooanty  in  which  their  road 

extends. 

Approved  in  Gulf  etc.  By.  Co.  v.  Pitts,  37  Tex.  Civ.  216,  83  S.  W. 
729,  reaffirming  rule;  St.  Louis  etc.  By.  Co.  v.  McKnight,  99  Tex.  294, 
89  S.  W.  758,  in  action  against  domestic  and  foreign  corporations 
operating  in  state,  court  had  no  jurisdiction  over  foreign  corpora- 
tion, which  had  refused  to  receive  shipment  as  connecting  carrier. 

97  Tex.  497-506,  80  S.  W.  74,  UNITED  STATES  FtDELIT7  ETC.  CO. 
V.  FOSSATI. 

Miscellaneous. — Cited  in  United  States  Fidelity  etc.  Co.  ▼.  Fossati 
(Tex.  Civ.),  81  S.  W.  1038,  after  receiving  answer  of  supreme  eoart 
to  certified  question. 

97  Tex.  509-518,  80  S.  W.  231,  ANGLE  ▼.  TEBEEIJi. 

Act  Prohibiting  Reletting  of  Public  Lands  to  Leasee  in  airears  is 

not  retroactive. 

Approved  in  Stafford  v.  Terrell,  97  Tex.  522,  80  S.  W.  1197,  fol- 
lowing rule. 

97  Tex.  513-519,  80  8.  W.  229,  GULF  ETC.  BT.  CO.  ▼.  HOWABB. 

Persons  Engaged  In  Operating  Cars,  While  Engaged  in  their  work, 
are  exempt  from  fellow-servant  rule. 

Approved  in  Texarkana  etc.  By.  Co.'v.  Anderson,  102  Tex.  403,  118 
S.  W.  127,  sectionman,  when  injured,  was  not  engaged  in  the  work  of 
"operating  a  car"  within  the  fellow-servant  rule;  Gulf  etc.  By.  Co.  v. 
Johnson,  47  Tex.  Civ.  78,  103  S.  W.  449,  persons  engaged  in  picking 
up  iron  rails  for  the  purpose  of  placing  them  on  push-cars  do  not 
come  within  rule. 

Distinguished  in  Texas  etc.  B.  B.  Co.  v.  Walton,  47  Tex.  Civ.  45, 
46,  104  S.  W.  41^,  engineer  and  fireman  were,  while  engine  was  at 
rest  for  purpose  of  taking  water  and  being  oUed,  engaged  in  oper- 
ating the  engine. 

Persons  Engaged  in  the  Same  Character  of  Work  at  the  same  time 
are  fellow-servants. 

Approved  in  Galveston  etc.  By.  Co.  v.  Cochran,  49  Tex.  Civ.  596, 
597,  109  S.  W.  2G3,  264,  one  charged  with  duty  of  inspecting  switch- 
engine  to  see  if  it  is  properly  wiped  is  not  fellow-servant  of  one  pat- 
ting steam  in  another  engine;  Bay  v.  Pecos  etc.  By.  Co.,  40  Tex.  Civ. 
102,  88  S.  W.  468,  applying  rule  where  one  was  injured  by  engine 
striking  timber  left  on  track  by  plaintiff  and  others  engaged  in  mov- 
ing iron  boiler  from  one  point  to  another;  International  etc.  By.  Co. 
V.  Still,  40  Tex.  Civ.  27,  88  S.  W.  259,  where  persons  engaged  in  mov- 
ing bales  of  cotton  from  one  side  of  platform  to  the  other  were 
divided  into  two  squads  under  one  foreman,  members  of  one  sqaad 
were  not  fellow-servants  of  those  of  other;  Galveston  etc.  By.  Co.  v. 
Both,  37  Tex.  Civ.  613,  84  S.  W.  1113,  engineer  operating  engine  nsed 
in  removing  obstruction  from  well  was  superintendent  of  the  work 
and  not  fellow-servant  of  others  engaged  therein.  See  notes,  23  L. 
B.  A.  (n.  B.)  301;  18  L.  B.  A.  (n.  b.)  483. 
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Every  Corporation  Operattng  a  Sailroad  Is  Liable  for  Injury  to 
its  servantB  by  negligence  of  other  servants. 

Approved  in  Galveston  etc.  By.  Co.  v.  Perry,  38  Tex.  Civ.  88,  85 
8.  W.  64,  operation  of  hand-car  was  operation  of  a  railroad  in  action 
where  foreman  of  a  section  crew  was  injured;  Lodwick  Lumber  Co. 
V.  Taylor,  39  Tex.  Civ.  304,  87  S.  W.  359,  statute  was  not  intended 
to  apply  only  to  such  railroads  as  are  common  carriers;  Houston  etc. 
B.  Co.  V.  Jennings,  36  Tex.  Civ.  377,  81  S.  W.  823,  railroad  is  being 
operated  while  section  crew  is  engaged  in  placing  hand-car  on  track. 

97  Tez.  526,  80  8.  W.  524,  BIOaiNr8  v.  BI0HABD8. 

Miscellaneous. — Cited  in  Biggins  v.  City  of  Waco,  100  Tex.  32,  93 
8.  W.  427,  a  suit  subsequently  brought  for  salary.  See  note,  19  L.  B. 
A.  (n.  s.)  68. 

97  Tex.  526-^36,  80  8.  W.  596,  KABOTTBS  v.  McOOBD;  8.  C,  36  Tex. 
Civ.  518»  75  8.  W.  827. 

If  Trustee  bo  Contracts  as  to  Derive  to  Himself  a  benefit,  his  self- 
interest  renders  transaction  voidable. 

Approved  in  Nabours  v.  McCord,  100  Tex.  461,  100  S.  W.  1155,  on 
second  appeal;  Taber  v.  Dallas  County,  101  Tex.  248,  106  S.  W.  335, 
rule  does  not  apply  to  sale  by  county  commissioner's  court  in  good 
faith. 

97  Tex.  536-644,  104  Am.  8t  Bep.  879,  80  8.  W.  601,  COlMQ^CEBOIAIa 
BANK  V.  FIB8T  NAT.  BANK. 

National  Banks  are  Umlted  in  Their  Dealings  to  the  matter  speci- 
fied in  the  act  creating  them. 

Approved  in  Fidelity  etc.  Co.  v.  National  Bank,  48  Tex.  Civ.  307, 
106  S.  W.  785,  acts  of  officers  of  bank  in  entering  into  indemnity 
obligation  was  ultra  vires  and  void. 

97  Tex.  544r-669,  80  8.  W.  609,  CBANFTLL  v.  HAYDEN. 

Malice  is  Snfllclently  Shown  if  One  Acts  Knowingly  and  willingly 
in  violation  of  another's  rights. 

Approved  in  Thompson  v.  Grand  International  Brotherhood  of  L.  E., 
41  Tex.  Civ.  188,  91  S.  W.  839,  applying  rule  in  action  against  associa- 
tion of  locomotive  engineers  for  wrongful  expulsion  of  member. 

Bnle  of  Privilege  Does  not  Apply  to  Libelous  statement  condition- 
ally privileged,  if  actuated  by  maUce. 
See  note,  104  Am.  St.  Bep.  115,  116. 

Borden  is  on  Plaintiff  to  Prove  Actual  Malice  where  defamatory 
communication  is  shown  to  be  conditionally  privileged. 
See  note,  3  L.  B.  A.  (n.  s.)  697. 

97  Tex.  569-578,  104  Am.  St.  Bep.  886,  80  8.  W.  604,  65  L.  B.  A.  820, 
INTEBSTATE  NAT.  BANK  V.  CLAXTON. 

Bank  is  Liable  for  Moneys  Deposited  by  Factor  when  it  has  knowl- 
edge of  true  ownership  of  funds. 

See  notes.  111  Am.  St.  Bep.  424;  110  Am.  St.  Bep.  851. 

Bank  Incom  No  Liability  in  Honoring  Checks  of  depositor  holding 
money  in  fiduciary  capacity. 

■    Approved  in  Brookhouse  v.  Union  Publishing  Co.,  73  N.  H.  373,  111 
Am.  St.  Bep.  623,  62  Atl.  222,  2  L.  B.  A.  (n.  s.)  993,  applying  rule 
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where  trust  funds  were  deposited  in  bank  by  its  treasorer  and  used 
hy  him  for  private  purposes.    See  note,  111  Am.  St.  Bep.  631. 

07  Tex.  581-583,  80  8.  W.  988,  MIS80UBI  ETC.  BY.  OO.  T.  WETZ. 

Eailway  Passing  Indosnre  most  Place  Cattle-guards  or  stops  at 
point  of  entering. 

Approved  in  Missouri  etc.  By.  Co.  v.  Wetz,  38  Tex.  Civ.  567,  87  8. 
W.  375,  whether  right  of  way  is  fenced  or  not  is  immaterial. 

A  Voluntary  Conveyance  to  a  Ballroad  Gives  It  No  Greater  Bifi^t 
than  it  would  have  acquired  by  condemnation. 

Approved  in  Missouri  etc.  By.  Co.  v.  Mott,  98  Tex.  99,  81  S*.  W. 
289,  applying  rule  to  right  of  railroad  to  erect  stock-pens  on  its  right 
of  way. 

07  Tez.  683-586»  80  8.  W.  994,  BABBINGEB  V.  WILSON. 

Parol  Evidence  is  Inadmissible  to  Show  Indorser  is  a  surety. 
Approved  in  Barringer  v.  Wilson   (Tex.  Civ.),  81  S.  W.   534,  re- 
affirming rule. 

97  Tez.  590-594,  80  8.  W.  990,  THOMPSON  v.  FOBT  WOBTH  ETC. 
BY.  CO. 

When  Cause  of  Action  has  Been  Satisfied  by  Injured  Party,  no  right 
of  action  remains  in  others. 

Approved  in  Blount  v.  Gulf  etc.  By.  Co.  (Tex.  Civ.),  82  S.  W.  306, 
where  injured  employee  settled  with  railroad  and  released  it  from 
liability,  no  cause  of  action  remained  to  his  wife  and  children  after 
his  death. 

Miscellaneous. — Cited  in  Thompson  v.  Ft.  Worth  etc.  By.  Co.  (Tex. 
Civ.),  81  S.  W.  1278,  obeying  order  of  supreme  court  after  answer  to 
certified  question. 

97  Tez.  595-698,  80  8.  W.  989,  COBBIGAN  v.  FITZ8IMM0N8. 

Award  of  School  Land  by  Conunissioner  is  Prima  Facie  Evidence 
that  land  is  on  the  market. 

Approved  in  Holt  v.  Cave,  38  Tex.  Civ.  64,  85  S.  W.  310,  and  Hood 
V.  Pursley,  39  Tex.  Civ.  477,  87  S.  W.  871,  both  holding  burden  of 
proving  award  is  invalid  is  on  party  seeking  to  overthrow  it;  Stolley 
V.  Lilwall,.  38  Tex.  Civ.  49,  84  S.  W.  689,  690,  classification  and  ap- 
praisement is  established  by  proof  of  award. 

97  Tex.  599-611,  80  8.  W.  985,  67  L.  B.  A.  195,  BBOWN  v.  AMEBI- 
CAN  FBEEHOLD  LAND  ETC.  CO. 

Circulating  False  Beports  to  Injure  a  Business  is  actionable. 

Approved  in  dissenting  opinion  in  Cobbey  v.  State  Journal  Co.,  77 
Neb.  639,  113  N.  W.  228,  majority  holding  petition  did  not  state  cause 
of  action  for  maliciously  combining  to  injure  plaintiff's  business. 
See  note,  103  Am.  St.  Bep.  499. 

Distinguished  in  Grand  Lodge,  Order  Herman's  Sons  v.  Schuetze, 
36  Tex.  Civ.  551,  83  S.  W.  248,  in  action  against  fraternal  benefit  order 
for  damages,  evidence  did  not  establish  conspiracy  to  deprive  plain* 
tiff  of  membership. 

Miscellaneous. — Cited  in  Brown  v.  American  etc,  Mtg.  Co.  (Tez. 
Civ.),  81  S.  W.  824,  after  answer  to  certified  questions. 
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97  Tez.  611-618,  80  8.  W.  1139,  MI8SOUBI  ETC.  BY.  00.  v.  HAR- 
BISON. 

Initial  Oarrier  Oontractlxig  for  Through  Transportation  is  liable  for 
injury  to  passenger  on  connecting  lines. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Foster,  97  Tex.  619,  80  S.  W. 
1197,  following  rule.  See  notes,  106  Am.  St.  Rep.  611;  11  L.  R.  A. 
(n.  s.)  1143. 

97  Tex.  618-619,  80  S.  W.  1197,  MISSOUBI,  K.  ft  T.  B.  B.  00.  ▼. 
F08TEB. 

Company  Is  Liable  for  Injuries  Because  of  Its  Fallnxe  to  properly 
heat  its  coaches. 
See  note,  11  L.  R.  A.  (n.  s.)  1143. 
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98  Tez.  1-e,  81  8.  W.  18,  SUPBEME  LODGE  UNITED  BEN.  ASSN. 
▼.  JOHNSON. 

The  Legislatore  may  Classify  Persons  According  to  Their  Business 
and  applj  different  rules  to  different  classes. 

Approved  in  Douthit  v.  State,  36  Tex.  Civ.  397,  82  S.  W.  353,  up- 
holding act  imposing  tax  on  sale  of  intoxicating  liquors  excepting 
wines  from  grapes  grown  in  the  state;  Texas  etc.  By.  Co.  v.  Mahaffey 
(Tex.  Civ.),  81  S.  W.  1049,  upholding  act  providing  for  redemption  of 
unused  railroad  tickets  from  holder  at  certain  rates,  and  penalty  for 
railroad's  refusal. 

98  Tex.  6-14,  81  a  W.  20,  66  L.  B.  A.  734,  QUEBE  V.  aULF  ETC.  BY. 
CO. 

General  Belease.ls  not  Limited  to  Particular  Damages  recited  in 
document. 

Approved  in  Brown  v.  American  etc.  Mtg.  Co.  (Tex.  Civ.),  82  S.  W. 
1056,  applying  rule  to  release  from  claims  arising  out  of  former  agency; 
Hoffman  v.  Eastern  Wisconsin  By.  etc.  Co.,  134  Wis.  608,  115  N.  W. 
385,  release  of  carrier  for  all  claims  for  certain  injuries  included  a 
resulting  affection  not  contemplated  by  the  release.  See  notes,  11  L. 
B.  A.  (n.  8.)  20;  8  L.  B.  A.  (n.  s.)  1035. 

Distinguished  in  Texas  etc.  By.  Co.  v.  Dashiell,  198  U.  S.  528,  25  Sup. 
Ct.  Bep.  737,  49  L.  1153,  release  reciting  injuries  to  body,  arm  and 
leg,  and  releasing  from  all  claims  resulting  from  such  injuries,  does  not 
cover  impaired  mental  power  and  loss  of  sight. 

Promise  of  Be-employment  Is  a  Sufficient  Consideration  for  release 
of  claim  for  damage  for  personal  injuries. 

See  notes,  107  Am.  St.  Bep.  617;  11  L.  B.  A.  (n.  s.)  197. 

Belease  Made  In  Bellance  on  Honest,  Though  Mistaken,  Ojiinlon  of 
physician  will  not  be  set  aside  on  ground  of  fraud. 

See  notes,  11  L.  B.  A.  (n.  s.)  200;  5  L.  B.  A.  (n.  s.)  664. 

98  Tez.  16-42,  107  Am.  St.  Bep.  596,  81  a  W.  5,  66  L.  B.  A.  745, 
MOOBE  ▼.  SNOWBALL. 

Judgment  In  Action  at  Law  Is  not  Conclusive  of  Separate  and  dis- 
tinct issues  not  litigated. 

(985) 
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Approved  in  Norris  ▼.  Belcher  Land  Mtg.  Co.,  98  Tex.  181,  82  8.  W. 
502,  in  action  to  cancel  mortgage,  judgment  establishing  ita  yalidlty  is 
not  res  judicata  of  defense  of  usury  in  subsequent  suit  to  foreclose; 
Wylie  V.  Langhorne,  45  Tex.  Civ.  620,  101  S.  W.  528,  applying  rule  in 
action  by  heirs  of  a  deceased  partner,  who  had  received  the  residua 
of  his  estate  by  judgment  in  partition  suit,  to  recover  money  owing 
by  surviving  partner  individually.    See  note,  109  Am.  St.  Bep.  128. 

Miscellaneous. — Cited  in  Moore  v.  Snowball,  36  Tex.  Civ.  495,  82  8. 
W.  330,  after  answer  to  certified  question. 

98  Tex.  42-47,  81  S.  W.  25,  FOBT  WOBTH  ETC.  BT.  CO.  ▼.  BOB- 
EBT8. 

Trial  Conzt  may  Correct  Its  Minutes  After  Adjommiieiit  by  entering 
nunc  pro  tunc  an  order  actually  made. 

Approved  in  State  v.  Larkin,  41  Tex.  Civ.  263,  90  8.  W.  916,  up- 
holding action  of  court  in  entering  nunc  pro  tunc  an  order  for  holding 
of  election  to  submit  question  of  incorporating  city,  after  such  election 
was  held;  Texas  etc.  R.  Co.  v.  Walker,  39  Tex.  Civ.  55,  56,  87  8.  W.  195, 
upholding  power  of  court  to  correct  its  record  by  expunging  therefrom, 
after  expiration  of  term,  order  it  has  not  made;  Ft.  Worth  etc.  By. 
Co.  V.  Roberts,  37  Tex.  Civ.  109,  83  S.  W.  251,  following  rule  on  re- 
mand from  supreme  court. 

98  Tex.  47->64,  107  Am.  8t  Bep^  607,  81  8.  W.  22,  66  L.  B..  A.  741, 
MI8SOX7BI  BTC.  BY.  CO.  V.  SMITH. 

PromlBe  of  Be-employment  for  an  Indefinite  Term  will  not  support  a 
release  of  claim  for  damages. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Minter,  38  Tex.  Civ.  11,  85  8.  W. 
479,  payment  of  one  dollar  and  promise  of  employment  for  one  day  as 
section  foreman  might  constitute  sufficient  consideration  for  release; 
Hickey  v.  Kiam  (Tex.  Civ.),  83  S.  W.  717,  under  contract  to  retain 
employee  as  long  as  he  desires  and  his  services  are  satisfactory,  period 
of  employment  is  optional  with  employer.  See  note,  11  L.  R.  A.  (n.  a.) 
197. 

Release  of  Claim  for  Damages  in  Consideration  of  Be-employment, 
without  promise  to  re-employ,  wants  consideration. 

See  notes,  ]*J8  Am.  St.  Rep.  203;  124  Am.  St.  Rep.  836. 

Miscellaneous. — Cited  in  Missouri  etc.  Ry.  Co.  v.  Smith  (Tex.  Civ.), 
82  8.  W.  787,  after  reply  from  supreme  court  to  certified  questions. 

98  Tex.  55-62,  80  a  W.  593,  BBOWNE  v.  FIDEUT7  AND  DEPOSIT 
CO. 

By  Payment  of  a  Loss,  Surety  is  Subrogated  to  Bights  of  assured 

against  wrongdoer. 

Approved  in  National  Surety  Co.  v.  State  Savings  Bank,  156  Fed. 
30,  14  L.  R.  A.  (n.  s.)  155,  surety  of  auditor  who  had  issued  fraudulent 
orders,  having  paid  debt  to  county,  was  entitled  to  subrogation  to 
enforce  recovery  against  bank  which  had  bought  the  orders  and  col- 
lected money  from  county. 

98  Tex.  67-68,  80  &  W.  1141,  BAILBOAD  COMMISSION  v.  8T.  LOUIS 
ETC.  BY.  CO.;  8.  C,  35  Tex.  Civ.  56,  80  a  W.  102. 

98  Tex.  69-76,  81  8.  W.  2,  CITY  OF  TYIiEB  ▼.  TYIiEB  BUILDINa  ft 
LOAN  A8SK. 
Acts  of  City  Under  Assumption  That  It  has  More  than  ten  thousand 
inhabitants  cannot  be  questioned  by  taxpayer. 
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Cited  in  City  of  Tyler  v.  Tyler  etc.  Assn.  (Tex.  Civ.),  82  8.  W.  1067, 
following  rule  after  answer  of  supreme  court  to  certified  questions. 

98  TeoL  76-79,  81  S.  W.  4,  OXTLP  ETC.  BY.  00.  V.  JOHNSON. 

Bole  of  Disqaallfication  Beqnires  Production  of  Becord  showing  con- 
viction. 

Approved  in  State  v.  Landrum,  127  Mo.  Ap.  653,  660,  106  S.  W. 
1113,  witness  convicted  of  burglary  and  larceny  in  another  state  is  not 
disqualified. 

98  Tex.  83-85,  81  8.  W.  28S,  8MITHEB8  T.  SMITH. 

Miscellaneous. — Cited  in  Smith  v.  Connor,  98  Tex.  435,  84  S.  W.  816, 
on  application  for  mandamus  to  require  certification  of  a  conflict  be- 
tween opinions  of  civil  courts  of  appeal. 

98  Tex.  8&-90,  81  8.  W.  289,  HATOHEB  v.  BANGS. 
Words  Oharging  a  Want  of  OhasUty  are  actionable  per  se. 
See  note,  24  L.  B.  A.  (n.  s.)  596. 

98  Tex.  91-99,  81  8.  W.  286,  MI8S0UBI  ETO.  BT.  00.  V.  MOTT. 

Ballroad  Maintaining  a  Noiaance  la  Liable  for  Depreciation  of  ad- 
joining property. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Shaw,  99  Tex.  561,  122  Am. 
St.  B«p.  663,  92  S.  W.  30,  6  L.  B.  A.  (n.  s.)  245,  sidetracks  at  stations 
do  not  render  railway  liable  for  personal  discomfort  to  an  adjoining 
property  owner. 

98  Tex.  100-102,  81  B.  W.  620,  HALL  ▼.  INTEBNATIONAL  ETO.  B. 
B.  00.;  8.  O.  INTEBNATIONAL  ETO.  B.  B.  OO.  ▼.  HALL,  35 
Tex.  Oiv.  647,  81  8.  W.  82. 
Pamphlet  Purporting  to  be  Pablislied  by  Authority  of  city  council 
will  be  presumed  to  be  authentic. 

Approved  in  Ft.  Worth  etc.  By.  Co.  v.  Hawes,  48  Tex.  Civ.  492, 
107  S.  W.  557,  upholding  admission  in  evidence  of  copy  of  city  ordi- 
nances with  reference  to  speed  of  street-cars  and  maintenance  of  road. 

98  Tex.  102-104,  81  8.  W.  524,  ST.  LOUIS  ETO.  BY.  OO.  T.  8HIFLET. 

Damages  for  Death  of  Minor  may  be  Measured  by  reasonable  value 
of  aid  to  be  expected  from  him. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v,  Shiflet,  37  Tex.  Civ.  545,  84 
S.  W.  248,  after  answer  to  questions  certified  to  supreme  court. 

98  Tex.  104-110,  81  8.  W.  526,  00MMI88I0NEB*8  OOX7BT  T.  BEALL. 

Oonuniflsioner's  Oourt  is  Only  Authorized  to  Order  -Elections  under 
local  option  laws  in  known  subdivisions  of  county. 

Approved  in  Anderson  v.  State,  49  Tex.  Cr.  196,  92  S.  W.  39,  school 
districts  in  justice  precinct  could  not  be  combined  for  purpose  of 
holding  local  option  election. 

Distinguished  in  Ex  parte  Thompkins,  47  Tex.  Cr.  358,  83  S.  W. 
379,  stock  law  may  be  made  applicable,  by  vote  of  the  inhabitants, 
to  parts  of  county  other  than  political  subdivisions. 

98  Tex.  11&-122,  81  8.  W.  705,  OONTINENTAL  INS.  CO.  v.  OUM- 
IflNGS. 

Insured  is  Bound  by  Stipulations  in  policy. 

Approved  in  Carp  v.  Queen  Ins.  Co.,  116  Mo.  Ap.  539,  92  S.  W, 
1140,  provision  in  policy  required  insured  to  keep  books  from  issu- 


98  Tex.  123-156      NOTES  ON  TEXAS  EEPOBTS.  988 

&nce  of  policy  in  a  place  where  they  would  not  bum.    See  note,  15 
L.  E.  A.  (n.  8.)  47ff. 

Insurance  Oompany  cannot  Assert  Invalidity  of  Policy  for  Condi- 
tion  of  which  it  had  knowledge  at  time  of  issuance. 

Approved  in  Ohio  Farmers'  Ins.  Co.  v.  Vogel,  166  Tnd.  246,  117 
Am.  St.  Rep.  382,  76  N.  E.  979,  3  L,  B.  A.  (n.  s.)  966,  applying  rule 
where  company  accepted  premium  of  a  policy,  void  by  its  terms  if 
occupied  by  tenapt,  with  knowledge  that  it  was  so  occupied;  Parsons, 
Rich  &  Co.  V.  Lane,  97  Minn.  112,  106  N.  W.  491,  4  L.  E.  A.  (n.  s.) 
231,  rule  has  no  application  where  facts  as  to  ownership  and  title 
were  not  known  to  company.     See  note,  16  L.  R.  A.  (n.  s.)  1264. 

Officers  of  Insurance  Companies  are  Subject  to  the  Same  Boles  as 
agents  of  other  persons.  ' 

See  note,  131  Am.  St.  Rep.  332. 

98  Tex.  123-137,  80  &  W.  79,  TEXAS  ETC.  B.  B.  CO.  ▼.  KELLY, 

Employee  Is  not  Bound  to  Search  for  latent  defects. 

Approved  in  Atchison  etc.  By.  Co.  y.  Mills,  49  Tex.  Civ.  351,  108  S. 
W.  481,  upholding  charge  that  employee  does  not  assume  risks  un- 
less they  &re  or  should  be  known  to  him;  El  Paso  etc.  R.  R.  Co.  v. 
Foth,  45  Tex.  Civ.  280,  100  S.  W.  173,  applying  rule  in  action  for  in- 
juries to  locomotive  firejnan  caused  by  explosion  of  a  water  glass.  See 
note,  17  L.  R.  A.  (n.  s.)   83. 

Where  Defective  Appliance  was  not  Direct  Canse  of  Injury,  doe- 
trine  of  assumed  risk  is  inapplicable. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Fitzpatrick  (Tex.  Civ.),  83 
S.  W.  407,  by  using  engine  with  a  defective  headlight,  engineer  did 
not  assume  risk  of  injuries  caused  by  incompetence  of  flagman  placed 
near  a  washout;  Poin dexter  v.  Receivers  Kirby  Lumber  Co.,  101  Tex. 
325,  107  S.  W.  44,  applying  rule  in  action  by  employee  for  accMent 
caused  by  breaking  of  pulley  belt,  where  belt's  breaking  was  caused 
by  defective  pulley. 

98  Tex.  142-145,  81  8.  W.  1274,  CIABK  v.  THAYEB. 
Property  Acquired  Daring  Covertare  Is  Presumed  to  be  community 

property. 

See  note,  126  Am.  St.  Bep.  120. 

98  Tex.  146-151,  107  Am.  St.  Uep.  620,  81  S.  W.  279,  HOX7STON  ETC. 
B.  B.  CO.  V.  EAST. 
Owner  of  Land  is  Limited  to  a  Beason&ble  and  Beneficial  TTse  of 

percolating  waters. 

Approved  in  Erickson  v.  Crookston  Waterworks  etc.  Co.,  100  Minn. 
488,  111  N.  W.  394,  8  L.  R.  A.  (n.  s.)  1250,  owner  of  portion  of  a 
tract  of  land  saturated  with  percolating  waters  cannot  remove  such 
water  for  sale,  to  the  injury  of  remaining  owners  of  tract.  See  notes, 
128  Am.  St.  Rep.  580;  17  L.  R.  A.  (n.  s.)  653. 

Owner  Lawfully  Using  His  Land  is  not  Liable  for  accidental  in- 
jury to  his  neighbor. 

Approved  in  Long  v.  Louisville  etc.  Co.  (Ky.),  107  S.  W.  205,  owner 
not  liable  for  pollution  of  neighbor's  spring  caused  by  burial  of  dead 
animal  on  his  own  land. 

98  Tex.  151-156,  81  S.  W.  518,  CITY  OF  SAN  ANTONIO  v.  TALEB- 
ICO. 
An  Assignment  Raising  Two  or  More  QnestionB  of  Law  is  too  gen- 
eral to  be  considered. 
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Approved  in  Evans  v.  jackeon,  41  Tex.  Civ.  280,  92  S.  W.  49,  apply- 
f,  ing  rule  -where,  by  a  single  assignment  of  error,  four  distinct  ques- 

tions of  law  were  raised. 

Error  Apparent  upon  Face  of  Becord  Wlien  Fundamental  maj  be 
considered  without  assignment  of  error. 

Approved  in  Nabours  v.  McCord  (Tex.  Civ.),  82  S.  W.  161,  reaffirm- 
ing rule. 

Property  Owner  Liable  for  Defects  In  Street  caused  by  his  own  acts. 

See  note,  115  Am.  St.  Bep.  994. 

98  Tex.  156-161,  81  S.  W.  282,  1  L.  B.  A.   (n.  8.)   198,  CAMEBON 
MILL  ETC.  CO.  ▼.  AMDEBSON. 

Emifloyer  is  Liable  for  Negligence  of  Independent  Contractor,  where 
work  requires  precautions  for  the  protection  of  others. 

Approved  in  Smith  v.  Humphreyville,  47  Tex.  Civ.  145,  104  S.  W. 
497,  work  of  raising  the  roof  of  a  brick  building  in  charge  of  inde- 
pendent contractor  was  not  intrinsically  dangerous,  so  as  to  make 
owner  liable  for  injury  from  fall  of  brick;  White  v.  Green  (Tex.  Civ.), 
82  S.  W.  330,  owner  of  building  who  used  ordinary  care  in  selection 
of  architect  and  builder  not  liable  for  injury  caused  by  defects  in 
plans  and  specifications;  Bock  v.  American  Const.  Co.,  120  La.  834, 
45  So.  742,  14  L.  B.  A.  (n.  s.)  653,  public  utility  corporation  having 
privilege  of  making  excavations  in  sidewalk  liable  for  act  of  em- 
ployee of  construction  company  in  leaving  excavation  unguarded; 
McHarge  v.  M.  M.  Newcomer  &  Co.,  117  Tenn.  615,  100  S.  W.  705, 
9  L.  B.  A.  (n.  s.)  298,  persons  maintaining  an  awniog  who  contracted 
with  awning  manufacturer  to  repair  same,  liable  for  accident  to 
pedestrian  during  progress  of  work. 

98  Tex.  162-167,  82  S.  W.  459,  83  S.  W.  184,  COLLUM  v.  SAKGEB 
BEOS. 

Possession  is  Notice  to  a  Prospective  Pnrchaser  of  occupant's  un- 
recorded title. 

Approved  in  Hutcheson  v.  King,  37  Tex.  Civ.  154,  83  S.  W.  217,  a 
purchaser  of  negotiable  paper  cannot  shut  his  eyes  to  the  rights  of 
one  in  possession  of  property  assigned.  See  notes,  104  Am.  St.  Hep. 
338,  348;  13  L.  B.  A.  (n.  s.)  66,  71,  125. 

Distinguished  in  San  Augustine  County  v.  Madden,  39  Tex.  Civ.  264, 
87  S.  W.  1058,  where  tenant  under  a  recorded  lease  also  accepted  a 
lease  from  a  claimant  of  the  land  which  he  did  not  record,  grantee  of 
original  landlord  was  not  charged  with  notice  of  claim  of  second 
lessor. 

Possession,  to  be  Operative  as  Constructive  Notice,  may  be  in  per- 
son, or  through  a  tenant. 

See  notes,  104  Am.  St.  Bep.  350;  13  L.  B.  A.  (n.  s.)  100. 

98  Tex.  170-175,  82  S.  W.  503,  THOMSON  v.  WEISMAN. 

Title  by  Limitation  may  be  Acquired  by  One  Claiming  land  under 
deed  to  another  for  his  benefit. 

Approved  in  Kirby  v.  Hayden,  44  Tex.  Civ.  210,  99  S.  W.  747,  re- 
affirming rule. 

Party  Against  Whom  Judgment  for  Iiand  has  Been  Bendered,  if  he 
remains  in  possession,  may  acquire  title  by  limitation. 

Approved  in  White  v.  Pingenot,  49  Tex.  Civ.  649,  90  S.  W.  675,  re- 
affirming rule;  Cobb  v.  Bobertson,  99  Tex.  147,  122  Am.  St.  Bep.  609, 
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86  S.  W.  749,  judgment  rendered  against  tenants  of  another  does*  not 
of  itself  make  the  possession  of  the  tenants  that  of  the  judgment 
plaintiffs;  City  of  Ft.  Worth  v.  Cetti,  38  Tex.  Civ.  123,  85  8.  W.  829, 
a  judgment  foreclosing  a  vendor's  lien  on  land  through  which  a  street 
has  heen  dedicated  by  vendee  does  not  interrupt  the  adverse  use  of 
the  street  by  the  public. 

98  Tex.  176-184,  83  S.  W.  799,  NOSBIS  T.  BELCHES  I.AND  MTO. 
CO. 

Matter  Pleaded  for  One  Purpose  may  not  be  Applied  to  another. 

Approved  in  Smith  v.  McClain,  39  Tex.  Civ.  154,  87  S.  W.  213,  ac- 
tion not  barred  by  former  buit  where  answer  set  up  facts  found  in 
former  suit  but  denied  rights  of  parties  were  affected  thereby. 

Owner  of  Land  Entitled  to  Becoyer  for  Fraud  Perpetrated  in  trans- 
fer to  innocent  purchaser. 

Approved  in  Schneider  v.  Sellers,  98  Tex.  391,  84  S.  W.  422,  cestui 
que  trust  may  recover  the  value  of  land  taken  by  fraudulent  grantees 
subject  to  a  trust  and  conveyed  by  them  to  innocent  purchasers. 

98  Tex.  196-206,  107  Am.  St.  Bep.  626,  82  B.  W.  782,  DENI80N  ETC. 
BY.  CO.  T.  CABTEB. 

Master  not  Liable  for  Act  of  Servant  Outside  of  scope  of  his  em- 
ployment. 

Approved  in  Galveston  etc.  By.  Co.  v.  Currie,  100  Tex.  144,  96  S.  W. 
1075,  railroad  not  liable  for  act  of  servant  who,  in  sport,  turned  com- 
pressed air  on  subordinate,  causing  his  death;  Grahn  v.  International 
etc.  R.  R.  Co.,  100  Tex.  31,  123  Am.  St.  Rep.  767,  93  8.  W.  105,  5  L. 
R.  A.  (n.  8.)  1025,  where  conductor  agreed  to  carry  a  minor  without 
payment  of  fare,  company  not  liable  for  injuries  caused  by  conductor 
forcing  him  to  leave  train  in  motion. 

Owner  not  Liable  for  Injury  to  Trespassing  Children  while  riding 
on  street-car. 

See  notes,  130  Am.  St.  Rep.  473;  20  L.  R.  A.  (n.  s.)  1125;  19  L.  B. 
A.  (n.  8.)  1139. 

98  Tez.  206-210,  82  8.  W.  780,  JAMISON  ▼.  DOOLET. 

Declarations  as  to  Descent  and  Family  History  are  admissible  under 
same  limitations  as  apply  to  pedigree. 

Approved  in  Gorham  v.  Settegast,  44  Tex.  Civ.  270,  98  S.  W.  672, 
upholding  admission  of  declarations  of  deceased  members  of  a  family 
as  to  matters  of  family  history. 

Objection  to  the  Whole,  Where  a  Part  of  the  Testimony  is  admis- 
sible, should  be  overruled. 

Approved  in  Western  Union  Tel.  Co.  v.  Waller,  37  Tex.  Civ.  519,  84 
S.  W.  697,  upholding  rule  in  action  against  telegraph  company  where 
evidence  of  efforts  to  procure  attendance  of  telegraph  messenger  and 
reason  for  his  nonattendance  was  improperly  excluded^ 

98  Tex.  211-217,  82  S.  W.  649,  DALLAS  BAPID  TBANSIT  BT.  CO. 
T.  PAYNE. 

Court  may  Assume  Pact  of  Liability  Where  Evidence  of  negligence 

is  uncontradicted. 

Approved  in  Northern  Texas  Traction  Co.  v.  Lewis,  37  Tex.  Civ.  197, 
83  S.  W.  895,  upholding  instruction  that  liability  was  not  denied  in 
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action  against  carrier  for  injurieSi  where  no  attempt  was  made  to 
rebut  evidence  of  negligence. 

98  Tex.  218-225,  82  S.  W.  1028,  MORGAN  V.  OLIVER. 

Highway  Officers  are  Personally  Liable  for  Acts  in  excess  of  their 
authority. 

See  note,  13  L.  B.  A.  (n.  s.)  233. 

98  Tex.  225-229,  82  S.  W.  1026,  1  L.  B.  A.  (n.  s.)  944,  GULF  ETC. 
BY.  00.  V.  LABKIN. 

In  Fnmlshing  Tools  the  Master  is  Bound  to  Use  ordinary  care  for 
the  safety  of  the  servant  who  uses  them. 

Approved  in  Drake  v.  San  Antonio  etc.  By.  Co.,  99  Tex.  245,  246, 
89  S.  W.  408,  409,  whether  master  was  negligent  in  furnishing  defec- 
tive rail  hook  used  by  servant  in  unloading  rails  from  car  is  quebtion 
for  the  jury;  St.  Louis  etc.  By.  Co.  v.  Schuler,  46  Tex.  Civ.  362,  102 
8.  W.  785,  where  servant  was  given  pinch-bar  for  immediate  use,  he 
had  right  to  assume  it  was  safe;  Galveston  etc.  By.  Co.  v.  Cherry, 
44  Tex.  Civ.  351,  98  S.  W.  901,  applying  rule  in  action  for  injuries 
to  a  locomotive  engineer  caused  by  defective  step  on  engine;  Price  v. 
Consumers'  Cotton  Oil  Co.,  41  Tex.  Civ.  50,  90  S.  W.  719,  discussing 
rule  in  action  where  employee  was  injured  while  engaged  in  pushing 
a  car  because  of  insufficient  help;  Koschman  v.  Ash,  98  Minn.  314,  116 
Am.  St.  Bep.  373,  108  N.  W.  515,  no  duty  rested  on  employer  to  in- 
spect common  sledge  or  hammer  delivered  to  employee  in  good  con- 
dition.   See  note,  13  L.  B.  A.  (n.  s.)  669. 

98  Tez.  230-236,  68  L.  B.  A.  509,  82  a  W.  1031,  MBTBOPOUTAN 
K  INS.  00.  T.  BBADLEY. 

Insurance  Contract  la  Governed  by  Laws  of  Place  where  contract 
was  consummated. 

See  note,  23  L.  B.  A.  (n.  s.)  970,  973,  979. 

98  Tex.  237-239,  82  S.  W.  1025,  JXJENCKE  V.  TEBBELL. 

Commissioner  cannot  be  Compelled  to  Sell  Land,  title  to  which  is  in 
dispute. 

Approved  in  Hickey  v.  Collyns,  40  Tex.  Civ.  566,  90  S.  W.  716,  pos- 
session alone  of  land  set  apart  for  benefit  of  school  fund  does  not 
give  party  right  to  litigate  question  of  vacancy  between  surveys 
under  which  another  claims. 

98  Tez.  239-244,  83  S.  W.  12,  NOBTH  TEXAS  CONSTBUCTION  CO. 
▼.  B08TICE. 

Owner  of  Dangerous  Premises  la  not  Under  Dnty  to  protect  tres- 
passers, though  they  be  children. 

Approved  in  Isbell  v.  Hayward  Lumber  Co.,  47  Tex.  Civ.  348,  105 
S.  W.  212,  applying  rule  in  action  against  sawmill  owner  for  injuries 
to  child  five  years  old;  J.  J.  Case  Threshing  Mach.  Co.  v.  Burns,  38 
Tex.  Civ.  414,  416,  86  S.  W.  65,  66,  applying  rule  where  child,  re- 
peatedly warned,  was  injured  while  playing  around  machinery  being 
moved  through  streets  of  city.     See  note,  19  L.  B.  A.  (n.  s.)  1133. 

98  Tex.  248-252,  83  B.  W.  5,  DENISON  ETC.  B.  B.  CO.  V.  BABBY. 

Measure  of  Damages  for  Injury  to  Land  is  Difference  in  value  be- 
fore and  immediately  after  injury. 
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Approved  in  Miaaoari  etc.  By.  Co.  v.  Dennis  (Tex.  Civ.),  84  8.  W. 
860,  applying  rule  where  construction  and  maintenance  of  pool  of 
water  created  a  nuisance  and  damaged  adjoining  land  after  water 
receded. 

Negligence,  to  be  Actionable^  nmst  be  Proximate  Cause  of  injury 
which  ought  to  have  been  foreeeen. 

Approved  in  International  etc.  By.  Co.  v.  Beiden,  48  Tex.  Civ.  412, 
107  S.  W.  666,  upholding  rule  in  action  by  brakeman  of  a  sidetracked 
freight  train,  injured  by  stepping  on  a  rotten  tie  while  flagging  in- 
coming train.    See  note,  3  L.  B.  A.  (n.  s.)  62. 

98  Tex.  252-267,  83  8.  W.  6,  ALTGELT  ▼.  ALAMO  NAT.  BANK. 

Community  of  Interest  in  Profits  from  tlie  Management  of  a  busi- 
ness does  not  constitute  the  parties  a  partnership. 

Approved  in  Goldstein  v.  Susholtz,  46  Tex.  Civ.  588,  105  8.  W.  221, 
temporary  administratrix  of  a  deceased  partner  cannot  be  authorized 
to  interfere  with  right  of  surviving  partner  to  wind  up  aHain  of 
business. 

See  note,  115  Am.  St.  Bep.  440. 

98  Tex.  267-268,  83  8.  W.  182,  B0BIN80N  V.  WINGATE. 

District  Courts  have  No  Jurisdiction  to  Prevent  by  Injnnctioa  publi- 
cation of  result  of  local  option  election. 

Approved  in  Merrill  v.  Savage,  49  Tex.  Civ.  296,  109  S.  W.  410, 
reaflirming  rule;  Townsen  v.  Mersf elder,  49  Tex.  Civ.  291,  109  8.  W. 
421,  district  court  has  no  jurisdiction  to  enjoin  opening  and  canvass- 
ing returns  and  declaring  result  of  election  for  location  of  county 
seat. 

Miscellaneous. — ^Bobinson  v.  Wingate,  198  U.  8.  580,  25  Sup.  Ct. 
Bep.  801,  49  L.  1171,  dismissed  for  want  of  jurisdiction. 

98  Tex.  274-283,  88  8.  W.  178,  WIE8S  V.  GOODHUE. 

When  Bight  of  Action  by  Trustee  is  Barred  by  Limitation,  benefi* 
claries  are  also  barred. 

See  note,  104  Am.  St.  Bep.  751. 

Distinguished  in  Belt  v.  Cetti,  100  Tex.  97,  98,  93  8.  W.  1003,  fact 
that  administrator  is  barred  does  not  operate  to  defeat  action  by 
heirs. 

Miscellaneous. — Cited  in  Wiess  v.  Goodhue,  46  Tex.  Civ.  144,  102 
8.  W.  794,  on  second  appeal. 

98  Tex.  283-293,  83  S.  W.  365,  LOGAN  v.  STEPHENS  CO. 

Counties  may  Dispose  of  Its  Lands  in  Manner  to  be  provided  by 
the  commissioner's  court. 

Approved  in  Meerscheiclt  v.  Gardner,  48  Tex.  Civ.  581,  107  8,  W. 
621,  commissioner's  court  was  not  devested  of  power  to  sell  school 
lands  by  outstanding  lease. 

Commissioner's  Court  is  not  Autborized  to  Make  Conveyance  for  any 
other  consideration  than  money. 

Approved  in  San  Augustine  County  v.  Madden,  39  Tex.  Civ.  263, 
87  S.  W.  1057,  conveyance  void  where  part  of  consideration  consisted 
of  equities  in  favor  of  grantee. 

98  Tex.  293-301,  83  a  W.  368,  NATIONAL  BANK  OF  COMMEBCE  ▼. 
KENNET. 
If  Holder  has  Absolute  Bight  to  Demand  Payment  on  day  certain, 

mxte  is  negotiable. 


I 
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Approved  in  Cunningham  y.  McDonald,  98  Tex.  321,  83  S.  W.  374, 
I  where  deed  of  truet  securing  note  reserved  right  to  payor  to  make 

payments  at  certain  times,  negotiability  was  not  destroyed. 

Proviflion  for  Eztension  of  Time  of  Pasrment  without  notice  does 
not  impair  negotiability  of  note. 

See  note,  125  Am.  St.  Bep.  202. 

Transferee,  Without  Indomement  by  Payee,  is  protected  as  an  in- 
nocent holder. 

See  note,  17  L.  B.  A.  (n.  s.)  1111. 

In  Absence  of  Proof  to  the  Oontraxy,  Law  of  Another  State  will  be 
presumed  to  be  same  as  law  of  Texas. 

Approved  in  Atchison  etc.  By.  Co.  v.  Mills,  49  Tex.  Civ.  352,  108  S. 
W.  481,  applying  rule  as  to  fellow-servant  law,  in  action  against  rail- 
way for  injury  to  a  fireman,  caused  in  New  Mexico;  Western  Union 
Tel.  Co.  V.  Sloss,  45  Tex.  Civ.  156,  100  S.  W.  355,  applying  rule  in  ac- 
tion for  failure  to  deliver  telegraph  message  received  in  one  &tate  for 
transmission  to  point  in  another.    See  note,  67  L.  B.  A.  53. 

98  Tex.  302-307,  8S  8.  W.  362,  GULF  ETC.  BY.  CO.  ▼.  MOOBE. 

State  Conrt  has  Ko  Jurisdiction  of  Action  for  Violation  of  inter- 
state commerce  act. 

Distinguished  in  Abilene  Cotton  Oil  Co.  t.  Texas  etc.  By.  Co.,  38 
T'ex.  Civ.  371,  372,  85  S.  W.  1055,  a  shipper  may  be  given  relief  in  a 
state  court  from  unreasonable  freight  rates,  though  such  rates  were 
filed  under  interstate  commerce  act. 

Bailways  Making  Sni&clent  Provision  for  Local  Travel  need  not 
stop  its  trains  at  every  station. 

Approved  in  Texas  etc.  By.  Co.  v.  Bell,  39  Tex.  Civ.  414,  87  S.  W. 
731,  upholding  rule  where  passenger  was  not  misled  into  getting  on 
wrong  train. 

Bemedy  Giyen  by  an  Act  for  Violations  of  it  is  exclusive. 

Approved  in  Doeppenschmidt  v.  International  etc.  B.  B.  Co.,  100 
Tex.  535,  101  S.  W.  1081,  title  of  act  prohibiting  railroads  from  per- 
mitting Johnson  grass  to  go  to  seed  on  right  of  way  "and  fixing  a 
penalty"  was  sufficient  to  sustain  a  provision  for  damages. 

98  Tex.  308-310,   83  &  W.  364,  WESTEBN  UNION  TEL.  CO.  v. 


Bfeasure  of  Damages  for  Incorrect  Transmission  of  Telegrams  is 
actual  loss  sustained. 

Approved  in  Western  Union  Tel.  Co.  v.  Milton,  53  Fla.  505,  125  Am. 
St.  Bep.  1077,  43  So.  502,  11  L.  B.  A.  (n.  s.)  560,  measuring  damages 
where  one  had  a  contract  with  another  to  take  all  cotton  he  could 
buy  at  a  certain  price  and  telegram  reported  purchase  of  one  hundred 
and  twenty-five  bales  instead  of  one  hundred  and  seventy-five  bales. 
See  note,  4  L.  B.  A.  (n.  s.)  266. 

98  Tex.  310-^16,  83  8.  W.  374,  FEBGUSON  v.  GETZENDAKEB. 

Miscellaneous. — Cited  in  Ferguson  v.  Getzendaner  (Tex.  Civ.),  83  S. 
W.  1107,  obeying  mandate  of  supreme  court  in  answer  to  certified 
<|tte8tions. 

98  Tez.  316-321,  83  8.  W.  372,  OUNinKGHAM  ▼.  McDONALD. 

Agency  to  Collect  Note  cannot  be  Inferred  from  Agency  to  collect 
interest. 

4Tez.Note8 — 63 
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Approved  in  Higley  ▼.  Dennis,  40  Tex,  Civ.  136,  88  8.  W.  401,  pay- 
ment of  installments  of  interest  to  one  other  than  payee  does  not  show 
agency  to  collect  note.    See  note,  23  L.  B.  A.  (n.  s.)  418. 

98  Tex.  322-326,  8S  S.  W.  675,  80UTHEBN  PAO.  00.  ▼.  MABTIK. 

Injuries  must  be  Sufficiently  Alleged  to  Notify  defendant  of  facts 
relied  on  for  recovery. 

Approved  in  Wells,  Fargo  &  Co.  Express  v.  Boyle,  39  Tex.  Civ.  36S,, 
87  S.  W.  165,  allegation  of  injury  to  head,  spine  and  nerves  did  not 
warrant  evidence  of  injury  to  eyes  and  eyesight;  El  Paso  etc.  By.  Co. 
V.  Vizard,  39  Tex.  Civ.  538,  88  S.  W.  458,  in  action  for  injuries  to 
brakeman  who  fell  from  side  of  car,  allegations  of  injury  sufficiently 
specific. 

98  Tex.  326-332,  83  8.  W.  677,  ST.  LOUIS  ETO.  BY.  00.  T.  8ITTFIiET> 

Permission  of  Ballroad  Oompany  to  Use  Its  Track  as  a  pathway  can- 
not be  implied. 

Approved  in  Missouri  etc.  By.  Co.  v.  Snowden,  44  Tex.. Civ.  512,  99 
S.  W.  866,  one  killed  while  traveling  on  a  passway  between  the  rails,, 
which  had  existed  and  been  used  as  a  passway  for  ten  years,  was  not 
a  trespasser;  Hutchens  v.  St.  Louis  etc.  By.  Co.,  40  Tex.  Civ.  247,  89 
8.  W.  25,  jury  warranted  in  finding  that  one  walking  along  track 
habitually  used  as  right  of  way  was  a  licensee;  Williamson  v.  Gulf 
etc.  By.  Co.,  40  Tex.  Civ.  22,  88  S.  W.  280,  child  using  stone  abut- 
ment of  a  railroad  bridge  as  a  passway  was  a  trespasser;  Bio  Grande 
etc.  By.  Co.  v.  Martinez,  39  Tex.  Civ.  462,  87  8.  W.  854,  rule  has  no 
application  to  tracks  situated  in  street  of  a  city. 

Trespasser  on  Track  may  Nevertheless  Becover,  if  company  fails  to 
discharge  duty  of  lookout. 

Approved  in  Houston  etc.  By.  Co.  v.  Adams,  44  Tex.  Civ.  293,  98 
S.  W.  224,  discussing  rule  in  action  for  injuries  to  a  child  caused  by 
train  being  backed  into  a  standing  car. 

Miscellaneous. — Cited  in  Citizens'  By.  Co.  v.  Bobertson,  41  Tex.  Civ.. 
327,  91  S.  W.  611,  St.  Louis  etc.  By.  Co.  v.  Shiflet,  37  Tex.  Civ.  545,. 
84  8.  W.  248,  sifter  answer  of  supreme  court  to  questions  certified. 

> 

98  Tex.  332-341,  83  8.  W.  680,  SUMMEBVILLE  T.  KING. 

Deed  of  Gift  to  Husband  and  Wife  Invests  Each  with  undivided 
half  as  separate  property. 

See  note,  126  Am.  St.  Bep.  111. 

In  Oase  of  Joint  Oonyeyance  to  Hnsband  and  Wife,  property  is  pre- 
sumed to  be  community. . 

See  note,  126  Am.  St.  Bep.  122. 

Miscellaneous. — See  note,  4  L.  B.  A.  (n.  s.)  799. 

98  Tez.  342-344,  83  8.  W.  679,  HOBSTMAN  ▼.  LITTLE. 

Where  Original  Bond  on  Appeal  is  Found  Defective,  appellate  court 
may  require  new  bond. 

See  note,  9  L.  B.  A.  1054. 

98  Tez.  344-352,  83  8.  W.  795,  DOUTUIT  ▼.  STATE. 

Liquor  Dealers'  Act  is  not  Bepiignant  to  tlie  Fonrteentli  Amendment 
to  federal  constitution. 

Approved  in  McLawry  v.  Watelsky,  39  Tex.  Civ.  397,  399,  87  S.  W. 
1047,  1048,  and  Cox  v.  Thompson,  37  Tex.  Civ.  610,  85  S.  W.  35,  both 
reaffirming  rule. 
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Liiinor  Dealer's  Bond  Is  not  Void  for  Failure  to  designate  place 
where  business  is  to  be  earned  on. 

Approved  in  Faulkner  v.  Cassidy,  39  Tex.  Civ.  419,  87  S.  W.  906,  up- 
holding bond  of  purchaser  of  unexpired  liquor  license  who  failed  to 
have  transfer  made  on  books  and  to  file  application  designating  place. 

Liquor  Dealer's  Bond  was  not  Violated  by  Minor  Bemaining  in 
saloon  long  enough  to  accomplish  a  matter  of  business. 

See  note,  22  L.  B.  A.  (n.  s.)  1009. 

98  Tex.  352-355,  107  Am.  St.  Bep.  633,  83  S.  W.  800»  TEXAS  ft  PAO. 
BY.  OO.  T.  IffUOO. 

Bailway  Company  Liable  in  Damages  for  False  Statement  of  one  of 
its  agents  in  quoting  freight  rate. 

Approved  in  Cleghon  v.  Barstow  Irr.  Co.,  41  Tex.  Civ.  535,  93  S.  W. 
1023,  upholding  suf&ciency  of  petition  on  general  demurrer,  in  action 
against  irrigation  company  for  false  representations  of  its  general 
manager. 

Overruled  in  Texas  etc.  By.  Co.  v.  Mugg,  202  IT.  S.  242,  26  Sup.  Ct. 
Bep.  628,  50  L.  1012,  reversing  judgment  of  court  of  civil  appeals. 

98  Tex.  356-360,  107  Am.  St.  Bep.  636,  83  a  W.  801,  BABNETT  Y. 
MATAOOBDA  BICE  ETC.  CO. 

Owner  of  Property  may  Consume  Surface  Water  on  Land,  or  ob- 
struct or  divert  flow  of  it. 

See  notes.  111  Am.  St.  Bep.  448;  22  L.  B.  A.  (n.  s.)  794. 

Distinguished  in  Simon  v.  Nance,  45  Tex.  Civ.  484,  100  8.  W.  1040, 
adjoining  owner  had  no  right  to  construct  ditch  near  division  line  for 
purpose  of  drainage,  so  as  to  deprive  neighbor  of  lateral  support  of 
the  soil;  Houston  etc.  By.  Co.  v.  Barr,  44  Tex.  Civ.  573,  99  S.  W.  438, 
railroad  company  constructing  embankment  without  providing  sluices 
or  culverts  was  liable  for  injuries  to  adjoining  property. 

Miscellaneous. — Cited  in  Barnett  v.  Matagorda  Bice  etc.  Co.  (Tex. 
Civ.),  84  S.  W.  1183,  following  instructions  of  supreme  coiirt  in  an- 
swer to  question  certified. 

98  Tex.  364-365,  83  S.  W.  1098,  BOBEBTSON  ▼.  TBAMMELL;  S.  C, 
S7  Tex.  Ciy.  68,  83  8.  W.  258. 

Covenant  not  to  Sue  One  Joint  Tort-feasor  does  not  operate  to  dis- 
eharge  the  others. 

See  note,  111  Am.  St.  Bep.  282,  286. 

98  Tex.  365-372,  84  S.  W.  862,  PEDEK  V.  CBENSHAW. 

Both  Possession  and  Use  are  Necessary  to  Support  Claim  of  title  ac- 
quired under  five  year  statute  of  limitation. 

Approved  in  Texas  etc.  B.  B.  Co.  v.  Haynes,  44  Tex.  Civ.  277,  97  S. 
W.  850,  in  trespass  to  try  title,  evidence  failed  to  show  possession  of 
that  part  of  quarter  section  not  inclosed  and  improved. 

98  Tex.  376-380,  84  8.  W.  422,  BOEHME  ▼.  SOVEBEIGN  CAMP  W. 
O.  W. 

Miscellaneous. — Cited  in  Sovereign  Camp  W.  O.  W.  v.  Boehme,  44 
Tex.  Civ.  159,  97  S.  W.  847,  on  second  appeal. 

98  Tex.  392-395;  84  a  W.  646»  TEXAS  ETC.  BY.  CO.  T.  MAHAFFEY. 
Statute  Imposing  Penalties  on  Some  not  Imposed  on  others  is  uncon- 
stitutional. 
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Approved  in  Ex  parte  Hughes,  50  Tex.  Or.  616,  100  S.  W.  160,  hold- 
ing void  ordinance  prohibiting  sale  of  unused  tickets  (reversed  on  re- 
hearing); Ex  parte  Massey,  49  Tex.  Cr.  64,  122  Am.  St.  Bep.  784,  92 
S.  W.  1088,  statute  forbidding  the  soliciting  of  an  order  for  sale  of 
intoxicating  liquors  in  local  option  district  is  violative  of  federal  con- 
stitution. 

Staitate  TJnconstltntlQiial  in  Part  will  Stand  If  Iiegislataxe  would 
have  passed  it  without  such  part. 

Approved  in  Oates  v.  State,  56  Tex.  Cr.  577,  580,  121  S.  W.  373,  379, 
applying  rule  to  act  of  June  19,  1897  (Acts  25th  Leg.,  Sp.  Sess.,  p.  39, 
c.  12),  providing  for  exchange  by  resident  judge,  who  is  disqualified, 
with  judge  of  another  district;  Callaghan  v.  Tobin,  40  Tex.  Civ.  448,  90 
S.  W.  331,  city  charter  placing  civil  and  fire  departments  under  civil 
service  commission  would  have  been  adopted  if  criticised  feature  had 
been  omitted;  Gulf  etc.  By.  Co.  v.  Martin,  38  Tex.  Civ.  383,  86  S.  W. 
27,  holding  void  act  of  1903,  creating  sixty-second  judicial  district 
of  Texas  (reversed  on  rehearing);  Ex  parte  Henson,  49  Tex.  Cr.  179, 
90  S.  W.  875,  valid  and  invalid  provisions  of  ordinance  regulating 
peddling  were  separable. 

98  Tex.  427-433,  84  8.  W.  641,  McQBADT  ▼.  TEBBELL. 

Two  Laws  Passed  at  One  Session  are  to  be  construed  as  one  act. 

Approved  in  Paul  v.  State,  48  Tex.  Civ.  34,  106  S.  W.  452,  the  Bas- 
kin-McOregor  law  relating  to  liquor  traffic,  and  provisions  of  new 
charter  of  city  of  Dallas,  passed  by  same  legislature,  should  be  treated 
as  one  act;  Williams  v.  State,  52  Tex.  Cr.  379,  107  S.  W.  1126,  act 
relating  to  liquor  traffic  did  not  repeal  act  prescribing  limits  within 
which  saloons  may  be  maintained,  passed  at  same  session. 

98  Tex.  434-438»  84  8.  W.  815,  SMITH  ▼.  OONNSB. 

Supreme  Court  has  No  Qeneral  Power  to  lasue  Writ  of  mandamns 
to  court  of  civil  appeals. 

See  note,  20  L.  B.  A.  (n.  s.)  945,  947. 

98  Tex.  451-457,  84  S.  W.  1049,  TEXAS  ft  PAOIFIO  BT.  00.  ▼.  SHOE- 


Duty  of  Bailroad  Oompany  to  Give  Oroesing  Signals  is  owing  to 
those  using  the  crossing. 

Approved  in  Missouri  etc.  By.  Co.  v.  Saunders,  101  Tex.  257,  25S, 
106  S.  W.  321,  322,  14  L.  B.  A.  (n.  s.)  998,  an  instruction  that  the  ab- 
sence of  signals  would  be  negligence  as  to  one  on  the  track  near  a 
crossing  was  etrroneous.     See  note,  14  L.  B.  A.  (n.  s.)  999. 

Oansal  Connection  Between  Alleged  Negligent  Act  and  injury  can- 
not be  presumed. 

Approved  in  Houston  etc.  B.  B.  Co.  v.  Davenport,  102  Tex.  375,  117 
S.  W.  792,  in  action  for  death  of  engineer  caused  by  explosion  of  fire- 
box on  engine,  burden  was  on  plaintiff  to  prove  defendant's  negli- 
gence; Texas  etc.  By.  Co.  v.  Bandal,  48  Tex.  Civ.  639,  108  S.  W.  506, 
evidence  insufficient  to  show  negligence  was  proximate  cause  of  in- 
jury to  horse;  Jones  v.  Ft.  Worth  etc.  By.  Co.,  47  Tex.  Civ.  599,  103 
S.  W.  1008,  evidence  insufficient  to  show  negligence  in  action  for 
death  caused  by  falling  from  train  of  freight-cars;  Gulf  etc.  By.  Co. 
V.  Anson,  101  Tex.  199,  200,  105  S.  W.  990,  applying  rule  in  action 
against  railroad  for  killing  ponies  on  its  track. 
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98  Tez.  457-459,  84  a  W.  1053,  JONES  ▼.  WBIGHT. 

Action  ot  an  Officer  is  Presumed  to  Im  Bight  until  contrary  is 
shown. 

Approved  in  Knapp  v.  Patterson,  99  Tex.  403,  90  S.  W.  164,  where 
application  of  one  claiming  as  purchaser  had  been  indorsed  "Be- 
jected,"  the  burden  was  on  him  to  prove  wrongful  rejection;  Hood  v. 
Pureley,  39  Tex,  Civ.  477,  87  S.  W.  871,  one  seeking  to  overthrow 
award  of  commissioner  because  of  existing  lease  must  show  lease  was 
valid  and  subsisting  at  date  of  award. 

98  Tez.  459-462,  84  S.  W.  1054,  OTTLP  ETO.  BT.  CO.  ▼.  FBOMME. 

Appellate  Jurisdiction  of  Cpnrt  of  Oivil  Appeals  depends  upon 
amount  in  issue  at  time  of  trial. 

Approved  in  Port  Worth  etc.  By.  Co.  v.  Underwood,  100  Tex.  286, 
123  Am.  St.  Bep.  806,  99  S.  W.  92,  upholding  jurisdiction  of  county 
court  where,  after  amended  petition  was  filed,  amount  exceeded  one 
thousand  dollars;  Texas  etc.  By.  Co.  v.  Walter  Hunt  &  Co.,  38  Tex. 
Civ.  462,  85  S.  W.  1168,  county  court,  having  lost  jurisdiction,  appel- 
late court  could  only  determine  question  of  jurisdiction. 

98  Tez.  462^64,  84  a  W.  1052,  INTEBNATIONAL  ETO.  B.  B.  CO. 
▼.  BUTCHEB. 

Instruction  Directing  Doable  Damages  for  Physical  Disability  is 
erroneous. 

Approved  in  Industrial  Lumber  Co.  v.  Bivens,  47  Tex.  Civ.  402,  105 
S.  W.  834,  835,  upholding  instruction  submitting  three  elements  of 
damage,  no  one  of  which  overlapped  the  others;  Ft.  Worth  etc.  By. 
Co.  V.  Morris,  45  Tex.  Civ.  602,  101  S.  W.  1039,  and  Houston  etc.  By. 
Co.  V.  Adams,  44  Tex.  Civ.  295,  98  S.  W.  226,  both  applying  rule  where 
language  of  charge  was  capable  of  such  a  construction  as  to  allow 
double  damages;  Missouri  etc.  By.  Co.  v.  Nesbit,  40  Tex.  Civ.  213,  214, 
88  S.  W.  892,  charge  authorizing  damages  for  inability  to  pursue  call- 
ing which  might  otherwise  have  been  pursued,  and  diminished  capac- 
ity to  earn  money,  allows  double  damages. 

MiBcellaneous.--See  note,  23  L.  B.  A.  (n.  s.)  463. 

98  Tez.  469-476,  85  S.  W.  790,  BBOOM  v.  PEABSON. 

Bole  of  OonBtractive  Possession  Does  not  Eztend  to  distinct  lots 
held  under  separate  deeds. 

Approved  in  Hornblower  v.  Banton,  103  Me.  377,  125  Am.  St.  Bep. 
300,  69  Atl.  569,  reaffirming  rule.     See  note,  125  Am.  St.  Bep.  306. 

98  Tez.  480^90,  85  S.  W.  786,  ST.  LOXHS  ETC.  BT.  CO.  v.  HALL. 

Acts  Creating  Courts  will  not  be  Declared  Void  for  invalidity  of 
minor  provisions. 

Approved  in  Gulf  etc.  By.  Co.  v.  Martin,  38  Tex.  Civ.  383,  86  S.  W. 
27,  reaffirming  rule;  Board  of  Commissioners  v.  Albright,  168  Ind.  580, 
81  N.  £.  583,  upholding  act  creating  superior  court  district,  notwith- 
standing invalid  provision  as  to  jurisdiction. 

98  Tez.  494-512,  107  Am.  St.  Bep.  640,  BOBDEN  ▼.  TBESPALACIOS 
BICE  ETC.  CO. 

Property  Taken  for  Public  Use  must  Besolt  in  some  definite  right 
or  use  to  the  public. 

See  note,  22  L.  B.  A.  (n.  s.)  40. 
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The  Power  of  Eminent  Domain  Does  not  Exist  for  anj  other  pur- 
pose than  to  serve  public  uses. 
See  note,  22  L.  B.  A.  (n.  s.)  24. 

Whether  a  Use  is  Public  is  a  Question  for  the  decision  of  the  court. 
See  notes,  125  Am.  St.  Bep.  974;  22  L.  B.  A.  (n.  s.)  51,  80. 

98  Tex.  517^23,  85  S.  W.  1136,  TEXAS  MIDLAND  B.  Bw  v.  DEAN. 

Master  is  Liable  for  What  His  Servant  Does  in  Course  of  his  em- 
ployment, though  particular  act  is  unauthorized. 

Approved  in  International  etc.  B.  B.  Co.  v.  Hugen,  45  Tex.  Civ.  333, 
100  S.  W.  1003,  railroad  company  was  liable  for  act  of  porter  in  push- 
ing passenger  off  platform  of  car.     See  note,  7  L.  B.  A.  (n.  s.)  166. 

In  Estimating  Damages  for  Humiliation,  Mental  Soflering  of  party 
injured  is  material  element. 

Approved  in  Texas  etc.  By.  Co.  v.  Lynch,  39  Tex.  Civ.  98,  87  S.  W. 
885,  in  action  for  damages  for  expulsion  from  train  for  refusing  to 
make  further  payment,  evidence  admissible  to  show  passenger  had 
sufficient  money  to  do  so. 

98  Tex.  523-536,  86  a  W.  7,  NELSON  v.  BRIDGE. 

Administration  Granted  on  AppUcaticm  More  Than  Poor  Tears  after 
death  is  not  void. 

Distinguished  in  Williams  v.  Steel,  101  Tex.  387,  109  8.  W.  157, 
court  was  without  jurisdiction  to  grant  application  made  by  a  husband 
within  four  years  atfer  death. 

Miscellaneous. — Cited  in  Nelson  v.  Bridge,  39  Tex.  Civ.  283,  87  8. 
W.  886,  after  answer  to  certified  questions  by  supreme  court. 

96  Tex.  535-542,  86  S.  W.  5,  ST.  LOUIS  ETC.  BT.  CO.  v.  POPE. 

Actionable  Negligence  must  Consist  in  Omission  of  duty  owing  to 
party  seeking  recovery. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Highnote,  99  T«x.  28,  86  S. 
W.  925,  passenger  leaving  train  while  in  motion  cannot  complain  of 
negligence  of  company  in  violating  ordinance  regulating  speed. 

98  Tex.  553-556,  86  S.  W.  322,  BAPID  TBAN8IT  BT.  CO.  ▼.  SMTTH, 

Contract  in  Writing  Stating  Agreement  may  not  be  varied  by  parol 
evidence. 

Approved  in  Southwestern  Tel.  &  Tel.  Co.  v.  Paris,  39  Tex.  Civ. 
425,  87  S.  W.  725,  contract  to  do  decorating  was  complete  in  itself, 
and  evidence  as  to  who  was  to  supervise  the  work  was  inadmissible. 

Damages  are  Becoverable  for  Personal  Injuries  resuming  in  mis- 
carriage. 

See  note,  23  L.  B.  A.  (n.  s.)  347. 

98  Tex.  560-566,  86  S.  W.  323,  EASTHAM  v.  HX7NTEB. 

If  a  Party  Introduces  Sufficient  Evidence  to  Support  a  verdict,  he 
is  entitled  to  have  case  submitted  to  jury. 

Approved  in  Harpold  v.  Moss,  101  Tex.  542,  109  S.  W.  928,  question 
of  credibility  of  witnesses  should  be  submitted  to  jury;  Galveston  etc. 
By.  Go.  V.  Garrett,  44  Tex.  Civ.  408,  98  S.  W.  933,  in  personal  injury 
case,  where  presumption  of  negligence  was  created  from  proof  of 
existence  of  defect  in  track,  case  should  have  been  submitted  to 
jury. 

One  is  not  Deprived  of  His  Status  as  Bona  Fide  Purchaser  by  fact 
that  he  pays  less  than  market  value. 
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Approved  in  Eastham  v.  Hunter,  102  Tex.  148,  132  Am.  St.  Rep. 
854,  109  S.  W:  237,  23  L.  B.  A.  (n.  s.)  759,  and  Guffey  Petroleum  Co, 
V.  Hooks,  47  Tex.  Civ.  569,  106  S.  W.  694,  both  reaffirming  rule. 

Occupancy  by  Qrantor's  Agent  After  Execution  of  Deed  is  not 
notice  of  defect  in  grantee's  title. 

See  note,  13  L.  B.  A.  (n.  s.)  118. 

98  Tex.  570-578,  86  a  W.  730,  OOLEMAN  v.  ANDEB80N. 

The  Constitution  of  a  Benefit  Society  Goveins  in  All  Matters  be- 
tween tne  order  and  the  assured. 

Approved  in  Flowers  v.  Sovereign  Camp,  40  Tex.  Civ.  600,  90  S.  W. 
528,  change  in  beneficiary  under  certificate  could  not  be  affected  ex- 
cept in  manner  provided  for  by  constitution  of  order. 

Transactions  Between  Assured  or  Beneficiary  and  Third  Persons  are 
not  govern^  by  constitu4;ion  of  the  order. 

Approved  in  Kelly  v.  Searcy,  100  Tex.  570,  571,  102  S.  W.  102, 
where  lapsed  certificate  had  been  pledged  to  secure  assessments  ad- 
vanced by  third  person,  funds  payable  to  minor  children  of  insured 
under  laws  of  order  were  subject  to  claim  for  reimbursement. 

Assignment  of  Benefit  Certificate  as  Security  for  amounts  advanced 
and  to  be  advanced  is  valid. 

See  note,  3  L.  B.  A.  (n.  s.)  951. 

Eight  to  Change  Beneficiary  or  to  Assign  Policy  may  bo  reserved  by 
the  insured. 

Approved  in  Grand  Lodge  etc.  v.  Jones,  47  Tex.  Civ.  542,  106  S.  W. 
188,  pledgee  of  benefit  certificate  could  not  prevent  assured  from 
changing 'beneficiary  thereunder;  McNeil  v.  Chinn,  45  Tex.  Civ.  554, 
101  S.  W.  467,  upholding  transfer  of  policy  which  operated  as  an  aS' 
signment  as  security,  and  also  change  of  beneficiary. 

98  Tex.  578-590,  107  Am.  St.  Bep.  663,  86  8.  W.  733,  WATKINS  LAND 
CO.  ▼.  CLEMENTS. 

Biparian  Bights  to  Water  of  Stream  cannot  be  Extended  by  ac- 
quisition of  contiguous  lands. 

Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  331,  88 
Pac.  980,  land  once  severed  from  stream  cannot  recover  riparian  rights, 
though  afterward  conveyed  to  person  owning  part  abutting  on  stream. 
See  note,  129  Am.  St.  Sep.  162. 

Land  not  Within  Watershed  of  a  Stream  is  not  riparian  thereto. 

Approved  in  Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  330,  88 
Pac.  980,  applying  rule  where  two  streams  unite.  See  notes,  118  Am. 
St.  Bep.  778;  11  L.  B.  A.  (n.  s.)  1063. 

98  Tex.  590-597,  86  S.  W.  744,  BAILWAT  CO.  v.  KIEBSET. 

Jury's  Attention  Should  be  Called  to  Issue  Asserted  by  either  party 
which  has  evidence  to  support  it. 

Approved  in  International  etc.  B.  B.  Co.  v.  Jackson,  47  Tex.  Civ.  29, 
103  S.  W.  709,  applying  rule  in  action  for  flooding  of  land  due  to  ob- 
struction of  a  creek. 
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99  Tez.  1-5,  122  Am.  St.  Bep.  597,  86  a  W.  738,  CABSWELI.  ft  00. 
v.  HABBEBZETTLE. 

JmlBdictloii  is  Determined  by  Amoimt  Actually  in  controversy. 

Approved  in  Walker  v..  Woody,  40  Tex.  Civ.  351,  89  S.  W.  792, 
I  eonrt    having   acquired    jurisdiction   by   injunction    proceedings    was 

required  to  retain  it  to  grant  relief  asked  for  by  way  of  cross-action, 
though  amounting  to  less  than  jurisdictional  amount;  Carswell  v. 
Habberzettle,  39  Tex.  Civ.  496,  87  S.  W.  912,  following  rule  after 
answer  by  supreme  court  to  questions  certified.  See  note,  123  Am. 
St.  Bep.  808. 

99  Tez.  10-16^  87  S.  W.  248,  PECK  ▼.  FEOE. 

Employee  Does  not  Assame  Bisk  of  Dangexs  Oroiving  Oat  of  em- 
ployer's negligence. 

Approved  in  Houston  etc.  B.  B.  Co.  v.  Turner,  99  Tex.  553,  91  S. 
W.  565,  applying  rule  in  action  for  death  of  a  section  foreman, 
struck  by  car  being  negligently  moved  on  to  switch  track  by  switch- 
ing crew;  St.  Louis  etc.  By.  Co.  v.  Eea,  99  Tex.  61,  87  S.  W.  325, 
upholding  charge  upon  assumed  risk  in  action  for  injuries  to  a  car 
inspector  engaged  in  fastening  chains  between  locomotive  and  car; 
Price  V.  Consumer'  Cotton  Oil  Co.,  41  Tex.  Civ.  50,  90  S.  W.  719, 
applying  rule  in  action  by  employee  injured  while  engaged  with 
others  in  pushing  car,  because  of  insufficient  help. 

Knowledge  or  Means  of  Knowledge  of  a  Danger  will  not  Preclude 
an  employee  from  recovering. 

Approved  in  Galveston  etc.  By.  Co.  v.  Stoy,  44  Tex.  Civ.  451,  99 
S.  W.  136,  defining  what  is  meant  by  ''necessarily  acquired  knowl- 
edge" of  servant  in  action  for  injuries  to  switchman  by  violent 
coupling  of  cars;  El  Paso  etc.  By.  Co.  v.  Vizard,  39  Tex.  Civ.  542, 
88  S.  W.  461,  applying  rule  in  action  against  railroad  by  brakeman 
who  fell  from  side  of  car  because  of  giving  way  of  defective  hand- 
railing. 

Miscellaneous. — Cited  in  Galveston  etc.  By.  Co.  v.  Cochran,  49  Tex. 
Civ.  699,  109  S.  W.  265. 

Xiooi) 
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99  Tex.  28-88,  87  a  W.  328,  INTEBNATIONAL  ETC.  B.  B.  CO.  T. 
McVET. 

Employee  has  Bight  to  Bely  upon  tlie  Dae  Observance  of  an  estab- 
lished railroad  rule. 

Appiroved  in  Murpby  v.  Galveston  etc.  B.  B.  Co.,  100  Tex.  495, 
496,  101  S.  W.  441,  9  L.  B.  A.  (n.  s.)  762,  applying  rule  where  con- 
ductor put  out  torpedoes  but  failed  to  remain  with  them,  and  section 
foreman,  following  train  in  hand-car,  was  injured  by  explosion. 

Instmction  on  Measure  of  Damages  Excluding  One  Improper  Ele- 
ment, but  not  mentioning  another,  is  misleading. 

Approved  in  Houston  etc.  By.  Co.  v.  Butland,  45  Tex.  Civ.  629f 
101  S.  W.  533,  in  action  for  death,  upholding  instruction  defining 
elements  of  damage  in  case  of  minor  children. 

Miscellaneous. — Cited  in  International  etc.  B.  B.  Co.  v.  McVey, 
46  Tex.  Civ.  184,  102  S.  W.  173,  on  second  appeal. 

99  Tex.  34-46,  87  S.  W.  336,  70  L.  B.  A.  960,  FOBT  WOBTH  ETC. 
BT.  CO.  v.  STATE. 
A  Combination  to  Carry  Out  a  Bestriction  in  the  Free  Pursnit  of  a 

business  is  not  permissible. 

Approved  in  State  v.  Missouri  etc.  By.  Co.,  99  Tex.  526,  91  S.  W. 
218,  5  L.  B.  A.  (n.  s.)  783,  contract  between  a  railroad  company 
and  an  express  company  which  gave  the  latter  "exclusive  privileges" 
was  violation  of  the  anti-trust  statute. 

99  Tex.  46-^61,  122  Am.  St.  Bep.  603,  87  S.  W.  330,  70  L.  B.  A.  948, 

TEXAS  A;  PACIFIO  BT.  CO.  ▼.  PATNE. 

Ballroad  is  Liable  for  Ejecting  Passenger  who,  through  fault  of 
its  agents,  presents  defective  ticket. 

Distinguished  in  Gulf  etc.  By.  Co.  v.  McCormick,  45  Tex.  Civ.  429, 

100  S.  W.  204,  where  passenger  was  ejected  who  had  been  given  an 
empty  envelope  without  a  ticket,  but  who  nevertheless  took  train, 
refusing  to  pay  fare. 

99  Tex.  68-63,  87  S.  W.  324,  ST.  LOUIS  ETO.  BT.  CO.  v.  BEA. 

Employee  Does  not  Assume  Bisk  Growing  Ont  of  Negligence  of 
master  unless  he  has  knowledge  thereof. 

Approved  in  Cunningham  v.  Neal,  49  Tex.  Civ.  621,  622,  109  8.  W. 
460,  461,  applying  rule  in  action  by  foreman  of  switching  crew,  who 
was  crushed  between  a  post  and  freight-car,  by  failure  of  crew  to 
observe  rules;  Consolidated  Kansas  City  Smelting  etc.  Co.  v.  Taylor, 
48  Tex.  Civ.  613,  107  S.  W.  893,  requested  charge  on  assumed  risk 
by  servant  if  he  knew  helper  was  incompetent  was  correct  and  im- 
properly refused;  Galveston  etc.  By.  Co.  v.  Harris,  48  Tex.  Civ.  437, 
107  S.  W.  110,  upholding  instruction  on  assumed  risk  of  which  brake- 
man  "in  the  discharge  of  his  duties"  must  have  acquired  knowledge; 
Price  V.  Consumers*  Cotton  Oil  Co.,  41  Tex.  Civ.  50,  90  S.  W.  719, 
discussing  rule  in  action  by  employee  injured  while  ^engaged  with 
others  in  pushing  car,  because  of  failure  of  company  to  furnish 
sufficient  help. 

99  Tex.  67-76,  87  S.  W.  663,  CITT  OF  HOUSTON  ▼.  STEWABT. 

Olty  has  Bight  to  Issue  Befundlng  Certificates  for  the  Purpose  of 

equalizing  burdens  upon  property. 

Cited  in  City  of  Houston  v.  Stewart,  40  Tex.  Civ.  504,  90  S.  W. 
52y  another  phase  of  same  case. 
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99  Tez.  79-86,  88  S.  W.  197,  HOUSTON  lOE  ft  BBEWINO  00.  ▼. 
KEENAN. 

Adoption  of  Froliitjltloii  Daring  Term  of  Lease  does  not  relieve 
saloon-keeper  from  obligation  to  paj  rent. 

See  note,  19  L.  B.  A.  (n.  s.)  965. 

99  Tez.  101-107,  87  S.  W.  815,  BUTHEBFOBD  v.  CABE. 

Action  to  Set  Aside  a  Frandnlent  Oonveyance  must  be  brought 
within  four  years. 

Approved  in  Mexican  Nat.  Coal  etc.  Go.  v.  Frank,  154  Fed.  236, 
limitation  of  four  years  applies  to  a  suit  for  cancellation  of  instru- 
ments purporting  to  surrender  coal  mining  lease. 

99  Tez.  112-118,  87  S.  W.  665,  LAOET  ▼.  FLOYD. 

The  Word  "Heirs,"  When  not  Qualifled,  is  a  Word  of  limitation  and 
not  of  purchase. 

Approved  in  Seay  v.  Cockrell,  102  Tex.  286,  115  S.  W.  1163,  under 
devise  to  bodily  heirs  of  person  named,  followed  by  clause  that  dev- 
isees shall  not  sell,  but  same  shall  revert  to  their  heirs,  devisees 
took  fee  simple  title;  Scott  v.  Brin,  48  Tex.  Civ.  504,  505,  107  S.  W. 
566,  567,  where  deed  conveyed  property  to  grantee  for  life  "and 
after  his  death  to  the  heirs  of  his  body  lawfully  begotten,"  grantee 
acquired  the*  fee. 

99  Tez.  118-125,  87  a  W.  1032,  FIB8T  NAT.  BE.  ▼.  COMMEBOIAL 
NAT.  BANK. 

Officers  of  Banks  are  not  Individaally  Liable  for  official  acts  per- 
formed in  good  faith. 

Approved  in  Fidelity  etc.  Co.  v.  National  Bank,  48  Tex.  Civ.  308, 
106  S.  W.  785,  president  of  bank  who  certified  noncommercial  in- 
strument in  his  official  capacity,  ultra  vires  bank's  powers,  and 
making  no  misrepresentations,  was  not  personally  liable. 

99  Tez.  128-129,  87  S.  W.  819,  EL  PASO  ETO.  B.  B.  00.  v.  WHATBT. 

Failure  to  File  Appeal  Bond  is  Fatal  to  Jurisdiction  of  appellate 
courts. 

Approved  in  Logan  v.  Gay,  99  Tex.  606,  92  8.  W.  256,  applying  rule 
where  it  first  appeared*  on  motion  for  rehearing  in  supreme  court 
that  no  appeal  bond  was  given  on  appeal  from  district  court  to 
court  of  civil  appeals. 

99  Tez.  130-133,  HOUSTON  ETO.  B.  B.  00.  ▼.  OLUCE. 

Charge  Bequested  Which  is  not  Supported  by  the  Evidence  is 
properly  refused. 

Approved  in  Western  Union  Tel.  Co.  v.  Bell,  48  Tex.  Civ.  154,  106 
S.  W.  1148,  reaffirming  rule. 

99  Tez.  lSS-137,  87  S.  W.  1149,  BBOWN  ▼.  CATES. 

Miscellaneous.— Cited  in  Bandy  v.  Cates,  44  Tex.  Civ.  39,  97  S.  W. 
710. 

99  Tez.  138-149,  122  Am.  St.  Bep.  609,  86  S.  W.  746,  87  S.  W.  1148, 
COBB  ▼.  BOBEBTSON. 

Attornment  by  Tenant  to  a  Stranger  will  not  Affect  landlord's  pos- 
session. 

Approved  in  San  Augustine  County  v.  Madden,  39  Tex.  Civ.  268, 
87   S.  W.   1060,  applying  rule  where  tenant,  under  recorded  lease, 
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aocepted  lease  from  a  claimant  of  the  land,  whieh  he  did  not  record, 
and  continued  to  pay  rent  to  original  landlord;  Trimble  v.  Lake 
Superior  etc.  Co.,  99  Minn.  13,  108  N.  W.  868,  tenant  of  building  on 
land  under  lease,  by  accepting  lease  from  a  stranger,  cannot  place 
him  in  possession,  for  the  purpose  of  bringing  action  to  quiet  title. 

One  Having  PoBsesslon  and  Becorded  Title  for  the  Bequisite 
Period   may  acquire  title  by  limitations. 

Approved  in  Cochran  v.  Moerer,  47  Tex.  Civ.  378,  105  8.  W.  1141, 
peaceable  possession  was  not  disturbed  by  the  building  of  a  fence 
by  adverse  claimant,  which  was  soon  after  taken  down  by  party 
in  possession;  White  v.  Pingenot,  49  Tex.  Civ.  649,  90  S.  W.  675, 
limitations  may  run  in  favor  of  a  judgment  debtor,  who  remains 
in  possession. 

Tenant  Entering  Under  Title  of  Another  is  Estopped  to  deny  title 
and  possession  of  landlord. 

Approved  in  Buford  v.  Wasson,  49  Tex.  Civ.  460,  109  S.  W.  278, 
discussing  what  constitutes  notice  to  landlord  that  tenant  la  hold- 
ing adversely.    See  note,  131  Am.  St.  Bep.  1083. 

99  Tex.  150-163,  87  a  W.  1147,  BABELET  ▼.  DX7MKE. 

Bights  and  Incidents  of  Lawful  Marriage  Belong  to  innocent,  pu- 
tative wife. 

Approved  in  Buckley  v.  Buckley,  50  Wash.  219,  126  Am.  St.  Bep. 
900,  96  Pac.  1082,  on  annulling  marriage  by  woman,  in  good  faith, 
with  man  having  wife  living,  court  had  same  power  to  dispose  of 
property  as  in  case  of  granting  divorce. 

99  Tex.  154-156,  87  8.  W.  1144,  SAN  ANTONIO  ETC.  BY.  CO.  ▼. 
BXJBNS. 

Title  of  Act  Must  Oive  Beasonable  Notice  of  contents  of  act. 

Approved  in  Doeppenschmidt  v.  International  etc.  R.  B.  Co.,  100 
Tex.  534,  101  S.  W.  1080,  title  of  act  of  April  18,  1901,  is  sufficient 
to  sustain  a  provision  for  damages  to  persons  injured  by  spreading 
of  Johnson  grass. 

Adjoining  Land  Owner  Who  Permits  Johnson  Qxass  to  go  to  seed 
on  his  premises  cannot  recover. 

Approved  in  San  Antonio  etc.  Ry.  Co.  v.  Burns,  39  Tex.  Civ.  37, 
89  S.  W.  24,  following  ruling  of  supreme  court  in  answer  to  certified 
questions. 

99  Tex.  160-172,  88  S.  W.  192,  GULF  ETC.  BT.  CO.  v.  MATTHEWS. 

Evidence  of  Contributory  Negligence  must  be  Conclusive  to  Justify 
withdrawal  of  question  from  the  jury. 

Approved  in  Hancock  v.  Gulf  etc.  Ry.  Co.,  99  Tex.  617,  92  S.  W. 
458,  upholding  instruction  directing  verdict  for  defendant  in  action 
for  death  of  night  watchman;  Texas  Midland  R.  R.  Co.  v.  Byrd,  41 
Tex.  Civ.  170,  90  S.  W.  187,  one  injured  in  jumping  from  trestle  on 
approach  of  train  was  not  guilty  of  contributory  negligence;  Hutchens 
V.  St.  Louis  etc.  Ry.  Co.,  40  Tex.  Civ.  248,  89  S.  W.  25,  in  action 
against  railway  company  for  killing  of  licensee  on  its  track,  question 
of  negligence  should  have  been  submitted  to  jury;  Gulf  etc.  Ry.  Co. 
V.  Matthews,  100  Tex.  67,  93  S.  W.  1068,  another  phase  of  same  ease. 

One  Walking  on  Track  Commonly  Used  by  Pedestrians  as  a  path- 
way is  a  licensee. 

Approved  in  Texas  Midland  R.  R.  Co.  v.  Byrd,  41  Tex.  Civ.  169.  90 
S.  W.  187,  and  Hutchens  v.  St.  Louis  etc.  Ry.  Co.,  40  Tex.  Civ.  247, 
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89  8.  W.  25,  both  reaffirming  rule;  Missouri  etc.  By.  Co.  ▼.  Snowden, 
44  Tex.  Civ.  512,  99  S.  W.  866,  one  traveling  on  passway  between 
rails  of  track,  which  had  existed  and  been  used  as  such  for  ten  years, 
was  not  a  trespasser. 

99  Tex.  172-201,  88  S.  W.  542,  89  S.  W.  552,  CITT  OF  AUSTIN  ▼. 
OAHIIJ4. 

Mandajniu  Lies  to  Compel  City  to  Perf onn  Oontractnal  Duty  to 
levy  taxes  to  meet  interest  on  bonds. 

See  note,  125  Am.  St.  Bep.  521. 

99  Tex.  201-207,  87  S.  W.  1152,  TITEL  ▼.  GABLAND. 

Title  to  an  Entire  Tract  cannot  be  Acquired  through  actual  occu- 
pancy and  indosure  of  a  portion  thereof. 

Approved  in  Bice  v.  Gookber,  45  Tex.  Civ.  256,  99  S.  W.  1032,  and 
McAdams  v.  Hooks,  47  Tex.  Civ.  83,  104  8.  W.  434,  both  reaffirming 
rule;  Holland  v.  Nance,  102  Tex.  183,  184,  114  S.  W.  347,  348,  applying 
rule  where  a  party,  through  mistake,  included  within  inclosure  por' 
tion  of  adjoining  tract,  and  afterward  bought  outstanding  title  to 
entire  tract  and  paid  taxes  thereon. 

99  Tex.  207-213,  88  a  W.  201,  TEXAS  ft  NEW  OBLEANS  BT.  OO. 

▼.  McDonald. 

Sitting  upon  a  Bailroad  Track  is  Such  Nei^ligence  as  precludes  a 
recovery. 
See  note,  7  L.  B.  A.  (n.  s.)  134. 

99  Tez.  214-221,  89  a  W.  752,  SAN  ANTONIO  ETO.  BT.  OO.  ▼. 


Charges  npon  Oontribatory  Ne^^gence  Directing  Verdict  if  sup- 
posed facts  exist  are  harmless. 

Approved  in  Yellow  Pine  Oil  Co.  v.  Noble,  100  Tex.  361,  99  S.  W. 
1025,  in  action  for  death  of  servant  while  on  oil-tanks,  charge  that 
if  deceased  had  been  warned  and  forbidden,  and  in  disregard  thereof 
went  on  tanks  alone,  then  he  was  guilty  of  negligence,  upheld;  Parks 
V.  San  Antonio  Traction  Co.,  100  Tex.  224,  225,  94  S.  W.  331,  332, 
in  action  for  injuries  while  alighting  from  street-car,  charge  that 
plaintiff  was  not  entitled  to  recover  if  guilty  of  negligence  in  alight- 
ing from  car  while  in  motion,  which  proximately  caused  injury,  was 
not  erroneous. 

Power  to  Suspend  Operation  of  a  Law  cannot  be  exercised  except 
by  legislature. 

Approved  in  Ex  parte  Smythe,  56  Tex.  Cr.  379,  120  S.  W.  202,  23 
L.  B.  A.  (n.  s.)  854,  Laws  of  1907,  page  133,  chapter  62,^  providing 
for  punishing  abandonment  of  wife  and  children,  authorizes  court  to 
suspend  the  law  in  violation  of  the  constitution. 

99  Tex.  230-233,  89  S.  W.  776,  HOLLT  ▼.  SIMMONS. 

Statutes  will  be  so  Construed  as  to  Carry  Out  intention  of  law- 
makers. 

Approved  in  Bobbins  v.  Midkiff,  46  Tex.  Civ.  275,  102  S.  W.  432, 
applying  rule  to  act  authorizing  garnishment  of  securities  held  in 
trust  by  state  treasurer  of  any  company  failing  to  pay  a  judgment 
rendered  against  it. 

Miscellaneous. — Cited  in  City  of  Houston  v.  Dooley,  40  Tex.  Civ. 
875,  89  S.  W.  778. 
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99  Tex.  234-240,  89  S.  W.  406,  AUSTIN  v.  FOBBIS. 

Declarations  ot  Agent  are  InadmlSBiUe  to  Bind  Principal  in  abaenee 
of  proof  of  agent's  authority. 

Approved  in  Galveston  etc.  Ry.  Go.  v.  Levy,  45  Tex.  Civ.  375,  100 
S.  W.  197,  applying  rule  to  statements  made  by  agent  of  railway, 
company  at  time  of  collision  with  a  wagon. 

99  Tex.  240-247,  89  S.  W.  407,  DRAKE  ▼.  BAN  ANTONIO  ETC.  BT. 
CO. 

Master  must  Furnish  Reasonably  Safe  Tools  and  appliances  to 
work  with. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Schuler,  46  Tex.  Civ.  362,  102 
S.  W.  785,  reaffirming  rule;  Gulf  etc.  Ry.  Co.  v.  Griggs,  101  Tex.  147, 
105  S.  W.  486,  master  liable  for  injuries  to  servant  into  whose  hands 
he  put  a  defective  brake  for  immediate  and  hurried  use;  Price  v. 
Consumers'  Cotton  Oil  Co.,  41  Tex.  Civ.  50,  90  S.  W.  719,  applying 
rule  in  action  by  employee  injured  by  excessive  exertion  while  en- 
gaged in  pushing  car  with  others;  Crawford  v.  Bonner's  Ferry  Lumber 
Co.,  12  Idaho,  686,  87  Pac.  1000,  upholding  complaint  alleging  injury 
from  carelessness  and  negligence  of  defendant  in  construction  and 
operation  of  sawmill.     See  note,  13  L.  R.  A.  (n.  s.)  678. 

99  Tex.  248-259,  89  S.  W.  409,  MORRISON  ▼.  THOMAN. 

Fact  That  Circumstances  Relied  on  to  Avoid  Will  would  be  equally 
available  to  create  trust  in  favor  of  contestants  under  will  does  not 
deprive  them  of  right  of  election. 

See  note,  130  Am.  St.  Rep.  212. 

99  Tex.  26S-296,  89  S.  W.  765,  NICHOLS  ▼.  DIXON. 

Miscellaneous. — Cited  in  note,  15  L.  R.  A.  (n.  s.)  217. 

99  Tex.  269-276,  89  S.  W.  761,  HOUSTON  ETC.  R.  R.  CO.  ▼.  EVERr 
ETT. 

Shipper  cannot  Require  Shipment  to  be  Made  in  Certain  Manner 
without  regard  to  carrier's  limitations. 

Approved  in  Houston  etc.  R.  R.  Co.  v.  Scott,  99  Tex.  331,  89  S.  W. 
765,  reaffirming  rule;  Texas  etc.  Ry.  Co.  v.  Scott,  41  Tex.  Civ.  164, 
90  S.  W.  533,  where  initial  carrier  at  point  of  connection  had  no 
facilities  for  transferring  cattle,  it  could  lawfully  transfer  same 
through  union  stockyards. 

99  Tex.  276-285,  122  Am.  St.  Rep.  622,  89  S.  W.  768,  90  S.  W.  1096, 
3  L.  R.  A.  (n.  s.)  590,  RAINET  v.  RED  RIVER  ETC.  R7.  CO. 

Railroad  is  not  Liable  for  tbe  Operation  of  Its  Business  in  a  rea- 
sonable manner. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Shaw,  99  Tex.  561,  562,  122 
Am.  St.  Rep.  663,  92  S.  W.  30,  31,  6  L.  R.  A.  (n.  s.)  245,  personal 
discomfort  to  adjoining  owner  caused  by  operation  of  cars  on  switch 
tracks  cannot  be  made  basis  of  cause  of  action.  See  notes,  128  Am. 
St.  Rep.  1020;   122  Am.  St.  Rep.  665. 

The  Right  to  Compensation  for  Injury  to  Private  Property  is  abso- 
lute. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Edington,  100  Tex.  499,  101  S. 
W.  442,  9  L.  R.  A.  (n.  s.)  988,  where  erection  and  use  of  a  water-tank 
on  railroad's  right  of  way  amounted  to  a  nuisance,  the  necessity  for 
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its  location  constituted  no  defense  to  an  action  for  damages.    See 
note,  1  L.  R.  A.  (n.  s.)  115. 

99  Tex.  803-310,  89  S.  W.  772,  ANDBUS  ▼.  DAVIS. 

Failure  to  Beside  upon  Public  Land  may  Work  a  forfeiture  of 
claim. 

Approved  in  Overfelt  v.  Vinson,  46  Tex.  Civ.  383,  103  8.  W.  1191, 
settler  who  left  land  without  fear  of  death  or  bodily  harm,  and  did 
not  return  for  six  months,  forfeited  same. 

99  Tex.  310-819,  89  S.  W.  957,  EULP  v.  BAILET. 

The  Will  of  the  Voters  will  not  be  Disregarded  because  of  irregu- 
larities in  preparation  of  ballots. 

Approved  in  Peabody  v.  Burch,  75  Kan.  547,  89  Pac.  1017,  where 
ticket  of  a  political  party  which  had  failed  to  file  certificate  of  nomi- 
nation was  wrongfully  printed  on  ballot,  ballots  marked  in  favor  of 
such  ticket  were  entitled  to  be  counted. 

99  Tex.  82&-326,  89  a  W.  966,  WE8TEBN  UNION  TEL.  CO.  ▼.  KUY- 


Telegraph  Company  is  Charged  With  Notice  of  Facts  contained  in 
telegram. 

Approved  in  Western  Union  Tel.  Co.  v.  Ayers,  41  Tex.  Civ.  630,  93 
8.  W.  200,  in  action  for  damages  for  failure  to  promptly  deliver  death 
message,  telegram  did  not  give  company  notice  that  addressee  would 
desire  to  attend  funeral  from  place  other  than  that  from  which  mes- 
sage was  sent. 

99  Tex.  826-331,  89  S.  W.  768,  HOUSTON  ft  TEX.  CENT.  BT.  CO. 
▼.  SCOTT. 

It  is  not  Incumbent  on  Terminal  Carrier  to  Show  how  much  of  the 
damage  to  goods  shipped  occurred  on  preceding  line. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Green,  44  Tex.  Civ.  18,  97 
8.  W.  533,  applying  rule  in  action  against  connecting  carriers,  for 
damage  to  chinaware,  not  exposed  to  inspection. 

99  Tex.  837-343,  90  S.  W.  164,  GXTIiF  ETC.  BY.  CO.  v.  JOHNSON. 

Court  may  not  Instmct  Jury  as  to  Concessions  they  may  properly 
make  in  order  to  arrive  at  verdict. 

Approved  in  Cornelison  v.  Ft.  Worth  etc.  Ry.  Co.,  46  Tex.  Civ.  , 
515,  103  S.  W.  1189,  court's  conduct  in  temporizing  with  jury  as  to 
compromise  verdict  amounted  to  undue  infiuence;  Texas  Midland  B. 
R.  Co.  V.  Byrd,  41  Tex.  Civ.  173,  90  S.  W.  189,  action  of  court  in 
sending  jury  back  to  jury-room  with  instruction  to  try  to  harmonize 
their  views  was  erroneous. 

99  Tex.  843-349,  89  S.  W.  968,  GULF  ETC.  BY.  CO.  v.  JACKSON. 

Agent  has  Authority  to  Do  Whatever  may  be  Necessary  to  execute 
express  powers  conferred  upon  him. 

Approved  in  San  Antonio  etc.  By.  Co.  v.  Timon,  45  Tex.  Civ.  48, 
50,  99  8.  W.  419,  420,  local  agent  of  carrier  who  contracted  for  a 
shipment  of  cattle  had  power  to  arrange  as  to  necessary  cars. 

Agent  has  No  Implied  Authority  to  Bind  Principal  to  carry  freight 
over  other  lines  than  its  own. 

Approved  in  Southern  Kansas  Ry.  Co.  v.  Cox,  47  Tex.  Civ.  86,  103 
8.  W.  1123,  reafiirming  rule. 
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Distinguished  in  St.  IjOqIs  etc.  Bj.  Co.  t.  BoBhear,  102  Tex.  78,  113 
8.  W.  8,  evidence  that  similar  agreements  of  agent  to  famish  cars 
at  points  on  other  lines  had  been  acted  on  by  the  company  was  proof 
of  agent's  authority. 

Measure  of  Damages  to  Cattle  In  Transportation  Is  Based  on  mar- 
ket value  at  destination. 

Approved  in  Texas  etc.  By.  Co.  ▼.  Dishmany  41  Tex.  Civ.  251,  91 
8.  W.  828,  in  action  for  damages  to  horses  in  transportation,  where 
there  was  evidence  of  market  value  at  destination,  evidence  of  what 
they  cost  per  head  was  inadmissible. 

Miscellaneous. — Cited  in  Golf  etc.  By.  Co.  v.  Brown,  99  Tex.  349, 
89  S.  W.  971. 

99  Tex.  359-366,  122  Am.  St.  Bep.  631,  89  a  W.  746,  2  L.  B.  A.  (n.  s.) 
110,  ST.  LOXnS  ETC.  BT.  CO.  v.  WHITB. 

Oorporati(m  is  Liable  for  Misrepresentations  made  by  its  agent. 

Approved  in  Cleghon  v.  Barstow  Irr.  Co.,  41  Tex.  Civ.  535,  93  8l 
W.  1023,  applying  rule  in  action  against  irrigation  company  for  false 
representations  of  its  general  manager  as  to  location  of  water  ditch. 
See  note,  24  L.  B.  A.  (n.  s.)  1181. 

Knowledge  of  Agent  is  Enowledige  of  principal. 

Approved  in  Missouri  etc.  By.  Co.  v.  Baney,  44  Tex.  Civ.  521,  99  S. 
W.  590,  carrier  was  liable  in  damages  for  communication  of  smallpox 
by  ticket  agent,  who  knew  he  was  infected,  to  one  buying  tickets. 

99  Tex.  386-391,  89  S.  W.  1061,  LAUCHHEIMEB  ▼.  COOP. 

Where  Cause  of  Action  is  Severable,  Beversal  of  Judgment  upon 
the  appeal  of  one  defendant  will  not  reverse  as  to  alL 

Approved  in  Colorado  etc.  By.  Co.  v.  Hamm,  47  Tex.  Civ.  200,  103  S. 
W.  1127,  where  two  railroads  were  sued  jointly  for  damages  to  cattle, 
judgment  was  conclusive  as  to  the  one  not  appealed  from,  though  re- 
verbed  as  to  the  other  on  appeal. 

99  Tex.  400-403,  90  S.  W.  163,  KNAPP  v.  PATTEBSON. 

Commissioner  may  Include  in  Certified  List  of  Unsold  Lands,  lands 
sold  to  which  title  remains  inchoate. 

Approved  in  Smithers  v.  Lowranee,  100  Tex.  83,  93  8.  W.  1066, 
action  of  court  in  excluding  as  evidence  certified  copy  of  list  of  sold 
and  unsold  school  lands  of  Garza  county  was  erroneous. 

In  Construing  a  Written  Instrument,  Every  Part  Should  be  Consid- 
ered in  order  to  harmonize  the  whole. 

Approved  in  Kempner  v.  Advance  Thresher  Co.,  44  Tex.  Civ.  132, 

97  S.  W.  1080,  where  order  for  a  thresher  had  been  countermanded,  a 

letter  subsequently  written  did  not  reinstate  original  contract. 

• 

99  Tex.  407-411,  122  Am.  St.  Bep.  647,  90  S.  W.  483,  8  L.  B.  A.  (n.  s.) 

1111,  BOUBIiAND  V.  CHOCTAW,  OKL.  A;  OXniF  BT.  CO. 

Special  Damages  for  Delay  in  Delivering  Ooods  are  recoverable 
only  where  carrier  has  notice  of  special  circumstances. 

Approved  in  Baker  etc.  Mfg.  Co.  v.  Clayton,  46  Tex.  Civ.  386,  103 
S.  W.  198,  upholding  rule  in  action  to  recover  rentals  lost  by  reason 
of  a  bailee's  delay  in  returning  tents;  Kolb  v.  Southern  By.,  81  S.  C. 
539,  62  S.  E.  873,  notice  to  carrier  that  gin  machinery  delayed  in 
transportation  was  badly  needed  was  not  sufficient  to  require  modifiea* 
tion  of  the  rule.  See  notes,  131  Am.  St.  Bep.  179;  128  Am.  St.  Bep. 
699. 
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99  Tex.  428-430,  90   a   W.   481,    TEXAS   ft   PAOIFIO   BT.    GO.    ▼. 


When  Appeal  is  Perfected,  JnriBdlctlon  of  Coonty  Oonrt  attachea, 
and  judgment  of  justice  court  is  set  aside. 

Approved  in  Bishop  v.  Lawson,  47  Tex.  Civ.  646,  105  S.  W.  1009, 
on  appeal  from  justice  court  to  county  court,  plaintiff  was  entitled  to 
reduce  the  amount  of  his  claim  to  conform  to  the  amount  proved  be- 
fore the  justice. 

99  Tex.  481-433,  90  a  W.  868,  COPE  ▼.  BLOUNT. 

'    BedtalB  in  Deed  are  Binding  by  Estoppel  on  those  claiming  under 

grantor. 

Cited  in  Cope  v.  Blount,  38  Tex.  Civ.  519,  91  8.  W.  617,  following 
ruling  of  supreme  court  in  answer  to  certified  questions.  See  note, 
21  L.  B.  A.  (n.  s.)  61. 

99  Tex.  447-162,  90  S.  W.  872,  ANDEBSON  t.  ASHE. 

District  Court  has  Jurisdiction  of  Suit  for  an  injunction. 

Approved  in  Lowrance  v.  Schwab,  46  Tex.  Civ.  70,  101  S.  W.  842, 
applying  rule  in  action  to  restrain  assessor  from  making  a  tax  levy, 
where  amount  of  tax  is  not  stated,  and  is  not  in  controversy. 

99  Tex.  452-454,  90    a  W.    869,    MISSOUBI,   K.    ft    T.    BT.    CO.    ▼. 


In  Action  for  Injuries,  Burden  is  on  Plaintiff  to  show  defendant's 
negligence  was  proximate  cause  of  injury. 

Approved  in  Texas  etc.  By.  Co.  v.  Bandal,  48  Tex.  Civ.  639,  108 
S.  W.  506,  and  Gulf  etc.  By.  Co.  t.  Anson,  101  Tex.  199,  105  S.  W. 
990,  both  holding  evidence  was  insufficient  to  authorize  a  finding  of 
negligence  on  part  of  defendant. 

99  Tex.  455-464,  122  Am.  St.  Bep.  653,  90  a  W.  870,  2  L.  B.  A.  (n.  s.) 
1111,  EX  PABTE  ALLISON. 

Legislature  may  Authorize  Injunction  Against  Public  Nuisance 
which  is  also  punishable  as  crime. 

See  note,  23  h.  B.  A.  (n.  s.)  691. 

99  Tex.  468-475,  90  S.  W.  1088,  WILLIAMS  ▼.  FINLET. 

The  Bights  of  a  Purchaser  of  School  Land  Prior  to  Completion  of 
his  contract  are  not  subject  to  seizure  and  sale. 

Approved  in  Bourn  v.  Bobinson,  49  Tex.  Civ.  160,  107  S.  W.  876, 
reaffirming  rule. 

99  Tex.  491-602,  91  S.  W.  1,  CITT  OF  T7LEB  v.  ST.  LOUIS  SOUTH- 
WESTEBN  BT.  00. 

Bailroad  may,  by  Injunction,  be  Bestrained  ftom  Bemoving  General 
Offices  and  shops,  which,  by  contract,  it  has  bound  itself  to  maintain 
at  particular  place. 

See  note,  3  L.  B.  A.  (n.  s.)  830. 

09  Tex.  516-529,  91  S.  W.  214,  5  L.  B.  A.  (n.  s.)  783,  STATE  v.  Mia 
SOUBI  ETC.  BT.  CO. 
Partial  Invalidity  of  Act  will  not  Affect  Its  Operation  in  cases 
within  legislative  control.  ^ 

Approved  in  Allen  v.  Texas  etc.  By.  Co.,  100  Tex.  527,  101  S.  W. 
793,  upholding  validity  of  act  imposing  penalty  and  damages  on  car- 
riers for  failure  to  provide  cars  for  shipment  of  stock  within  certain 
iime  after  demand,  as  a  regulation  of  interstate  commerce. 
4  Tex.  Notes— 64 
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99  T«z.  683-686^  91    &   W.   668,   TEXAS    ft   PACIFIO   BT.    Oa   ▼. 


Written  Demand  on  Bailxoad  to  Fnznlsh  Can  for  shipment  "as  soon 
aa  possible"  is  not  compliance  with  Bevised  Slatntes,  article  4498,  so 
as  to  entitle  shipper  to  penalty  under  statute. 

Approved  in  Texas  etc.  By.  Co.  v.  Blocker,  48  Tex.  Civ.  102,  104, 
106  S.  W.  719,  720,  application  for  cars  requiring  them  to  be  furnished 
the  next  day  is  not  sufficient  compliance  with  statute  to  subject  car- 
rier to  penalty.    See  note,  8  L.  B.  A.  (n.  s.)  111. 

99  Tex.  647-.566,  91  a  W.  562,  HOUSTON  ETC.  B.  B.  CO.  ▼.  TX7B- 


Employee  Does  not  Assnma  Bisk  Growing  Out  of  Mastei*8  Ne^^ 
gence,  however  habituaL 

Approved  in  Missouri  etc.  By.  Co.  v.  BaUiet,  48  Tex.  Civ.  645,  107 
S.  W.  908,  applying  rule  where  employee  was  injured  while  passing 
through  railroad  yards,*  used  as  a  thoroughfare;  Galveston  ete.  By. 
Co.  V.  Berry,  47  Tex.  Civ.  334,  105  S.  W.  1023,  injuries  resulting  in 
death  of  switchman  by  being  run  down  by  unattended  cars  did  not 
result  from  risk  he  had  assumed;  Galveston  etc.  By.  Co.  v.  Stoy,  44 
Tex.  Civ.  452,  99  S.  W.  136,  applying  rule  in  action  for  injuries  to 
switchman  caused  by  violent  coupling  of  cars. 

Distinguished  in  St.  Louis  etc.  By.  Co.  v.  Brisco,  100  Tex.  357, 
358,  99  S.  W.  1022,  1023,  employee  injured  by  helping  colaborers 
shove  hand-car  upon  main  track,  in  order  to  avoid  lifting  it,  assumed 
risk  if  that  was  customary  way  of  doing  the  work. 

Fact  That  Section  Foreman  at  Work  In  Tarda  stepped  behind  ear 
to  urinate  did  not  relieve  employer  from  duty  of  using  due  care  to 
discover  his  danger. 

See  note,  23  L.  B.  A.  (n.  s.)  961. 

99  Tex.  559-^62,  122  Am.  St.  Bep.  663,  92  &  W.  30,  6  Ik  B.  A.  (n.  8.) 
245,  ST.  LOXnS  ETC.  BT.  CO.  v.  SHAW. 

Adjoining  Owner  cannot  Becover  for  Personal  Diacomfoct  eansed 
by  operation  of  railroad. 

Approved  in  Grossman  v.  Houston  etc.  By.  Co.,  99  Tex.  645,  92 
S.  W.  837,  but  allowing  damages  for  depreciation  in  value  of  prop- 
erty; Novich  V.  Trinity  etc.  By.  Co.,  45  Tex.  Civ.  665,  101  8.  W. 
477,  allowing  damages  where  noise,  smoke,  etc.,  of  train,  by  causing 
annoyance  and  discomfort,  depreciated  value  of  property;  Schier  v. 
Cane  Belt  By.  Co.,  45  Tex.  Civ.  296,  100  8.  W.  361,  upholding  re- 
covery of  damages  for  |lopfG<^i&tion  arising  either  from  overflow  of 
lots  caused  by  roadbed  and  track  of  railroad  or  operation  of  trains 
along  street;  Houston  etc.  By.  Co.  t.  Barr,  44  Tex.  Civ.  574,  99  S. 
W.  439,  denying  recovery  where  there  was  a  mere  increase,  in  a 
reasonable  way,  in  the  use  of  switeh  tracks.  See  notes,  127  Am.  St. 
Bep.  105;  122  Am.  St.  Bep.  631. 

99  Tex.  571-575,  91  &  W.  561,  SHEBMAK  T.  TEXAS  ETC.  B.  & 
CO. 

Servant  is  not  Bound  to  Disobey  Orders  of  Snperior  or  assume 
risk  of  obeying. 

Approved  in  Galveston  ete.  By.  Co.  v.  Bonn,  44  Tex.  Civ.  634,  99 
S.  W.  415,  employer  was  liable  in  directing  employee  to  assist  in 
carrying  rail  without  sufficient  help. 

Miscellaneous. — Cited  in  Louisville  ete.  B.  Co.  v.  Melton  (Ky.), 
110  S.  W.  233. 
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99  Tex.  578-681,  91  &  W.  780,  NOBTOK  ▼.  W.  H.  THOMAS  ft 
SONS  00. 

Agreement  on  Sale  of  WliUky  Tbat  Vendor  Would  not  Sell  any 
liquor  of  that  age  and  brand  in  either  of  three  cities  where  vendee 
did  bnaineas  till  latter  had  closed  out  his  purchase  does  not  violate 
•nti-trast  act. 

See  note,  9  L.  B.  A.  (n.  a.)  503. 

99  Tez.  681-583,  91  &  W.  1082,  WOLDEBT  OBOCEBY  00.  ▼. 
BOONEVTLLE  ELEVATOB  00. 

Appeal  from  Judgment  of  Justice's  Oourt  vacates  the  judgment. 

Approved  in  Barter  v.  Curry,  101  Tex.  188,  189,  105  S.  W.  989, 
▼oiuntarj  dismissal  after  appeal  to  county  court  has  been  perfected 
does  not  restore  justice's  judgment. 

99  Tex.  588-588,  92  S.  W.  35,  iftOBBISON  ▼.  HAZABD. 

Parol  Evidence  is  Inadmissible  to  Vary  Plain  Meaning  of  instru- 
ment. 

Approved  in  West  v.  Herman,  47  Tex.  Civ.  139,  104  S.  W.  431, 
where  deed  purported  to  convey  property,  an  erroneous  reference 
therein  to  source  of  title  did  not  lessen  interest  conveyed;  Gorham 
▼.  Settegast,  44  Tex.  Civ.  265,  98  S.  W.  669,  patent  ambiguity  in 
description  could  not  be  aided  by  parol  evidence. 

Wbere  There  are  Two  Parcels  of  Land  in  a  Given  Area,  the  loca- 
tion of  one  necessarily  fixes  place  of  other. 

Distinguished  in  Gorham  v.  Settegast,  44  Tex.  Civ.  266,  98  S.  W. 
670,  rule  could  not  be  invoked  to  aid  description  in  deed  not  in  itself 
suificient  to  identify  the  land. 

99  Tex.  597-603,  91  S.  W.  775,  KBAMEB  ▼.  WOLF  OIOAB  STOBES 
OO. 

On  Issue  as  to  Whether  Transfer  from  One  Store  to  Another  of 
general  manager  was  mere  change  of  headquarters,  or  substantial 
change  in  duties  and  authority  as  conferred  by  contract,  evidence  as 
to  oral  agreement  as  to  place  of  headquarters  is  admissible. 

See  note,  6  L.  B.  A.  (n.  s.)  70,  106. 

Written  Oontract  for  Employment  as  General  Manager  of  several 
stores  cannot  be  added  to  by  proof  of  oral  agreement  that  head- 
quarters should  be  at  certain  store. 

See  note,  6  L.  B.  A.  (n.  s.)  62. 

In  Estimating  Damages  for  Wrongful  Discharge  Before  End  of 
term  of  employment,  exercise  of  reasonable  diligence  in  procuring 
other  employment  of  same  character,  if  procurable,  and  if  not  then 
other  employment  for  which  employee  fitted,  is  considered. 

See  note,  6  L.  B.  A.  (n.  s.)  94,  101,  104. 

99  Tex.  625-630,  92  S.  W.  451,  MOUND  OIL  OO.  ▼.  TEBBELL. 

A  Public  Officer  Gharged  With  a  Duty  must  Perform  It  in  accord- 
ance with  the  statute. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  243,  96  S.  W.  22, 
where  a  county  judge  refused  to  authorize  publication  of  order  un- 
der local  option  law,  his  subsequent  act  in  certifying  the  adopt ioQ 
of  local  option  did  not  ratify  the  voluntary  publication  of  the  order. 

Distinguished  in  Hamilton  v.  Gouldy,  46  Tex.  Civ.  508,  103  S.  W. 
1118,  fact  that  party  seeking  to  purchase  school  land  made  mistake 
through  being  wrongly  advised  by  commissioner,  did  not  act  as  es- 
toppel against  the  state. 
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99  Tex.  630-636,  92  8.  W.  454,  5  L.  B.  A.  (IL  8.)  669,  OX7IJP  ETC. 
BY.  CO.  V.  HXTYETT. 

Employee  Assuxnes  Bisks  Wbere  Work  is  Commonly  Done  in  neg- 
ligent manner  well  known  to  him. 

Approved  in  St.  Louis  etc.  By.  Co.  ▼.  Briseo,  100  Tex.  357,  358,  99 
S.  W.  1022,  1023,  applying  rule  where  one  was  injured  in  shoving 
hand-car  on  main   track  to   avoid  lifting  it  over   the  first   rail. 

False  Bepresentatlons  of  an  Agent  will  Avoid  a  Belease  for  dam- 
ages made  in  reliance  thereon. 

Approved  in  Gulf  etc.  By.  Co.  v.  Huyett,  49  Tex.  Civ.  395,  108  S. 
W.  502,  following  rule  on  second  appeal. 

99  Tex.  636-^41,  92  S.  W.  409,  HOUSTON  ft  TEX.  CENT.  BT.  CO.  ▼. 
O'DONNELL. 

It  is  Necessary  to  a  Becovery  on  Theory  of  DiscoTered  Peril  that 
the  peril  was  discovered  in  time  to  avert  it. 

Approved  in  San  Antonio  Traction  Co.  v.  Kelleher,  48  Tex.  Civ. 
428,  107  S.  W.  67,  applying  rule  in  action  against  street  railroad 
company  by  one  run  down  by  car;  International  etc.  B.  B.  Co.  v. 
Munn,  46  Tex.  Civ.  279,  280,  281,  102  S.  W.  444,  discussing  rule  in 
action  for  death  of  person  killed  by  locomotive  while  walking  on 
track. 

Fallmre  to  Give  the  Statutory  Crossing  Signals  is  negligence  per  se. 

Approved  in  Missouri  etc.  By.  Co.  v.  Saunders,  101  Tex.  259,  106 
S.  W.  322,  14  L.  B.  A.  (n.  s.)  998,  instruction  that  absence  of  signals 
was  negligence  as  to  one  on  the  track  near  a  crossing  was  erroneous. 

99  Tex.  641-646,  92  8.  W.  836,  OBOSSMAN  ▼.  HOUSTON  ETC.  BY. 
CO. 

Depreciation  in  the  Value  of  His  Property  Is  a  Damage  for  which 
adjoining  owner  may  recover. 

Approved  in  Texas  etc.  By.  Co.  v.  Edrington,  100  Tex.  499,  101 
S.  W.  442,  9  L.  B.  A.  (n.  s.)  988,  applying  rule  in  action  for  dam- 
ages caused  by  erection  and  use  of  water-tank  on  railroad's  right  of 
way;  Hutchinson  v.  International  etc.  By.  Co.,  102  Tex.  476,  119  S. 
W.  86,  applying  rule  where  railroad  changed  hands  and  damages  re- 
sulted from  increased  traffic;  Schueller  v.  San  Antonio  etc.  By.  Co., 
46  Tex.  Civ.  447,  102  S.  W.  923,  cause  of  action  did  not  arise  until 
increased  use  of  track  resulted  in  damage;  Schier  v.  Cane  Belt  By. 
Co.,  45  Tex.  Civ.  296,  100  S.  W.  361,  upholding  right  to  recover  for 
depreciation  in  value  of  property  arising  either  from  overflow  caused 
by  roadbed,  or  operation  of  trains  along  street. 

99  Tex.  654-659,  92  S.  W.  838,  EASTIN  v.  TEXAS  ft  PACIFIC  BY. 
CO. 

Bemoval  of  Cause  to  Federal  Courts  cannot  be  Prevented  by  joinder 
of  unnecessary  party  defendant. 

Cited  in  Texas  etc.  By.  Co.  v.  Eastin,  100  Tex.  559,  102  8.  W. 
105,  106,  following  former  decision.  See  note,  22  L.  B.  A.  (n.  s.) 
1238. 

Distinguished  in  Texas  etc.  By.  Co.  v.  Tucker,  48  Tex.  Civ.  119, 
106  S.  W.  766,  where  one,  not  entitled  to  removal  of  cause  joined  in 
application  of  nonresident  defendant. 

No  Proceedings  can  be  liad  in  State  Court  after  proper  petition 
and  bond  have  been  filed  in  removable  case. 

Approved  in  First  Nat.  Bank  vl  Glaser,  46  Tex.  Civ.  288,  102  S.  W. 
172,  reaffirming  rule. 
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100  Tex.  1-^,  92  a  W.  832,  TEXAS  ETC.  BY.  CO.  ▼.  HUBEB. 

Suit  Against  Joint  Defendants  cannot  be  Bemoyed  by  one  of  them, 
where  codefendant  has  no  right  of  removal. 

Approved  in  Texas  etc.  By.  Co.  v.  Eastin,  100  Tex.  559,  102  S.  W. 
106,  reaffirming  mle;  Texas  etc.  By.  Co.  v.  Tucker,  48  Tex.  Civ.  119, 
106  S.  W.  766,  applying  rule  where  railroad  incorporated  under  federal 
laws  and  its  engineer  were  sued  jointly. 

100  Tex.  9-12,  92  &  W.  795,  MI8S0UBI,  K.  ft  T.  BY.  OO.  ▼.  FAB^ 
BOTT. 

Charge  on  Contributory  Negligence  Submitting  Specific  Acts  of 
plaintiff  relied  on  as  negligence  and  properly  defining  negligence  is 
sufficient  to  justify  refusal  of  requested  instructions  to  same  effect. 

Approved  in  Galveston  etc.  By.  Co.  v.  Morrison,  46  Tex.  Civ.  190, 
102  8.  W.  145,  following  rule;  Galveston  etc.  B.  B.  Co.  v.  Alberti,  47 
Tex.  Civ.  37,  103  S.  W.  701,  holding  court  is  not  required  to  recite 
in  charge  any  more  pleadings  than  it  deems  necessary;  Galveston  etc. 
By.  Co.  V.  Cochran,  49  Tex.  Civ.  599,  109  S.  W.  265,  where  charge 
as  whole  presents  defense  of  contributory  negligence,  omission  to 
condition  plaintiff's  recovery  on  his  freedom  from  contributory  neg- 
ligence is  harmless. 

100  Tex.  22>25,  93  B.  W.  106,  INTEBNATIONAI.  ft  OT.  NOBTH- 
EBN  B.  B.  CO.  ▼.  EDWABD8. 

Omlsston  of  Signals  by  Train  Approaching  Crossing  will  not  relieve 
one  going  thereon*  from  duty  to  exercise  care  for  his  protection. 

Approved  in  Missouri  etc.  By.  Co.  v.  Wall,  102  Tex.  365,  116  8.  W. 
1141,  applying  rule  where  one  was  killed  while  walking  too  close  to 
track. 

Distinguished  in  Boyd  v.  8t.  Louis  etc.  By.  Co.,  101  Tex.  416,  108 
8.  W.  814,  where  driver  halted  his  team,  looked,  and  listened,  before 
attempting  to  cross  track,  he  is  not  guilty  of  contributory  negligence, 
tJthough  he  failed  to  do  so  for  fifteen  seconds  prior  to  collision;  San 
Antonio  Traction  Co.  v.  Haines,  45  Tex.  Civ.  293,  100  8.  W.  790,  where 
plaintiff  looked  and  saw  train  block  and  half  away,  she  was  warranted 

(1013) 
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to  assume  she  had  time  to  cross  traek|  distance  of  twenty-five  feet, 
without  paying  further  attention. 

100  Tex.  27-31,  123  Am.  St.  Bep.  767,  93  8.  W.  104,  5  L.  B.  A.  (n.  a.) 
1025,  OBAHN  ▼.  INTEBNATIONAI.  k  OT.  NOBTHEBN  B.  B. 
GO. 

One  Biding  on  Train  by  Ck)Ilnsion  With  Oondnctor  to  whom  he  had 
knowingly  paid  less  than  regular  fare  cannot  recover  of  company  for 
injuries  received  by  being  compelled  by  conductor  to  get  off  train 
while  in  motion. 

See  note,  6  L.  B.  A.  (n.  s.)   1147. 


100  Tex.  38-41,  93  8.  W.  427,  KEIJ.EY  ISLAIO)  LIME  ETC.  CO.  ▼. 
MA8TEBSOM. 

One  Who  has  Pot  Money  into  Enterprise  by  Others  and  third  party, 
with  agreement  that  he  is  to  share  in  profits,  becomes  partner. 

Approved  in  dissenting  opinion  in  Butler  v.  State,  54  Tex.  Or.  45, 
111  S.  W.  148,  majority  holding  where  one  furnished  defendant  with 
wagon  and  agreed  to  give  him  one-half  he  could  make  hauling,  he 
is  not  partner,  and  is  subject  to  prosecution  for  embezzlement  for 
misapplying  funds.    See  note,  18  L.  B.  A.  (n.  s.)  1050. 

Distinguished  in  Beaumont  Bice  Mills  v.  Bridges,  45  Tex.  Civ.  444, 

101  S.  W.  513,  hod  ding  contract  to  raise  crop  of  rice  on  shares,  one  to 
furnish  land,  other  labor,  did  not  create  partnership,  but  joint  owners 
therein. 

One  cannot  be  Charged  by  His  Copartner  With  Embezzling  partner- 
ship property. 

Approved  in  McCrary  v.  State,  51  Tex.  Or.  498,  504,  123  Am.  St. 
Bep.  905,  103  S.  W.  926,  927,  applying  rule  where  evidenco  showed, 
on  a  prosecution  for  embezzlement  of  an  organ,  that  defendant  and 
prosecutor  were  partniers  in  the  organ. 

100  Tez.  44-48,  123  Am.  St.  Bap.  772,  93  a  W.  107,  8  L.  B.  A«  (n.  s.) 
804,  OEOBOE  ▼.  HESSE. 

Measure  of  Damages  for  Fraudnlent  Misrepresentation  on  Exchange 
of  Property  is  difference  between  value  of  property  received  and  that 
given  in  exchange. 

See  note,  123  Am.  St.  Bep.  782,  794. 

100  Tex.  51-^0,  93  &  W.  419,  DELTA  COUNTT  ▼.  EXJIOKBUBN. 
Commissioner's  Court,  Under  Article  8,  Section  66,  of  Constitationv 

has  no  authority  to  release  any  part  of  debt  due  to  county. 

Approved  in  Blackburn  v.  Delta  County,  48  Tex.  Civ.  373,  107  8. 
W.  81,  reaffirming  rule.     See  note,  19  L.  B.  A.  (n.  s.)  323. 

liimitations  Do  not  Bun  Against  Comity  aa  trustee  of  school  funds. 

See  note,  22  L.  B.  A.  (n.  s.)  922. 

100  Tex.  63-73,  93  8.  W.  1068,  OUU*,  COLOBADO  ETC.  BY.  CO.  ▼. 
MATTHEWS. 

One  Walking  Along  Track  is  Onllty  of  Contributory  Negligence*  if 
he  chooees  dangerous  path  where  there  is  safe  one. 

Approved  in  Missouri  etc.  By.  Co.  v.  Wall,  102  Tex.  365,  116  S.  W. 
1141,  following  rule;  Texas  etc.  B.  B.  Co.  v.  Byrd,  102  Tex.  268,  115 
S.  W.  1165,  20  L.  B.  A.  (n.'^s.)  429,  applying  rule  where  plaintiff  while 
walking  over  railroad  bridge  leaped  from  bridge  upon  aeeing  ap- 
proaching train. 
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Diatingaiflhed  in  Missouri  ete.  B7.  Go.  y.  Brown,  46  Tex.  Civ.  11, 
101  S.  W.  464,  question  of  contributory  n<egligence  in  choosing  path 
near  track  rather  than  others  which  were  not  dangerous  is  for  jury; 
San  Antonio  Traction  Co.  v.  Haines,  45  Tex.  Ciy.  293,  100  S.  W.  790, 
where  plaintiff  looked  and  listened  and  saw  train  block  and  half  away, 
she  was  justified  in  attempting  to  cross  track  twenty-five  feet  distant 
without  paying  further  attention. 

Where  Fact  That  Witness  had  not  Oommtinlcated  to  Others  matters 
to  which  he  testifies  becomes  material  to  his  credibility,  he  may  be 
eroBB-examin^d  as  to  rumor,  or  newspaper  reports  coming  to  bis 
knowledge. 

Approved  in  San  Antonio  Traction  Go.  y.  Haines,  45  Tex.  Giv.  292,. 
100  S.  W.  789,  where  motorman  testified  that  at  time  of  accident  he 
was  running  ithree-fourths  maximum  epeed  of  car,  testimony  of  one 
who  tested  speed  of  cars  is  admissible  as  to  their  maximum  speed. 

100  Tez.  73-77,  04  8.  W.  1131,  McDAVID  ▼.  FHILUPa 
Mortgage  on  Crop  to  be  Baised  by  Mortgagor  on  Premises  he  then 

rented  and  on  all  future  crops  raised  by  him  anywhere  till  debt  paid 

is  invalid  as  to  crops  raised  two  years  later  on  aubsequently  rented 

land. 
See  note,  19  L.  B.  A.  (n.  s.)  911. 

100  Tez.  109-113/  94  &  W.  328,  KINO  ▼.  BBOWN. 
Sheriff  is  Liable  for  Act  of  Deputy  in  Wrongfully  Womiding  a  man 

while  attempting  his  arrest. 

Distinguished  in  Brown  v.  Walliai,  100  Tex.  547,  548,  101  S.  W.  1071, 
12  L.  B.  A.  (n.  8.)  1019,  deputies  who  shot  man  in  back  while  attempt* 
ing  his  arrest  were  not  acting  in  an  official  capacity. 

100  Tez.  113-117,  94  a  W.  1132,  MOOBE  ▼.  PIEBSON. 

Where  Case  is  Submitted  on  Special  Issues,  charge  calling  for  gen- 
eral verdict  is  improper. 

Approved  in  Bridgeport  Coal  Co.  ▼.  Wise  County  Coal  Co.,  44  Tex. 
Civ.  371,  99  S.  W.  411,  following  rule. 

100  Tez.  126-131,  123  Am.  St.  Bep.  794,  96  8.  W.  1071,  6  L.  B.  A. 
(n.  &)  1046»  TEXAS  TBAM  &  L.  GO.  ▼.  HIGHTOWEB. 

Close  of  Term  of  District  Court  is  Oovemed  by  Solar  Time  and  not 
by  standard  time  of  the  place. 

Approved  in  Globe  &  Butgers  etc.  Ins.  Co.  v.  David  Moffat  Co.,  154 
Fed.  20,  construing  the  word  "noon"  as  used  in  a  New  York  insurance 
policy  issued  on  property  located  in  Virginia. 

Mandamus  Does  not  Lie  to  Compel  District  Judge  to  render  judg- 
ment on  verdict  regularly  returned  when  entry  refused  on  ground 
that  verdict  was  ineffective  because  returned  after  end  of  term. 

See  note,  125  Am.  St.  Bep.  522. 

100  Tex.  158-177,  97  S.  W.  71,  STATE  ▼.  GALVESTON  ETC.  BY.  CO. 

An  Occupation  Tax  is  not  Objectionable  as  Excessive  Taxation  be- 
cause property  is  subject  to  ad  valorem  taxes. 

Approved  in  Texas  Co.  v.  Stephens,  100  Tex.  639,  103  S.  W.  484,  up- 
holding act  imposing  occupation  tax  on  wholesale  dealers  in  petroleum 
products  in  addition  to  general  taxes,  Which  together  exceed  constitu- 
tional r&te  of  taxation. 


100  Tex.  177-190    NOTES  ON  TEXAS  EEPOETa  1016 

LeglBlatnre  has  Power  to  Classify  tlie  Sabjects  of  occnpation  taxes. 

Approved  in  Texas  Go.  v.  Stephens,  100  Tex.  645,  103  8.  W.  487,. 
upholding  provision  imposing  tax  on  owners  of  pipe-lines  for  the 
transportation  of  oil,  etc.,  for  hire,  though  owners  of  private  pdpe-linea 
are  nort  mbject  to  such  tax;  Texas  Co.  v.  Stephens,  100  Tex.  641,  103 
S.  W.  485,  act  imposing  uniform  occnpation  tax  on  wholesalers  of  oil 
products  is  not  unconetitutional  because  it  levies  similar  tax  on 
wholesalers  of  other  products  at  lees  rates.  See  note,  129  Am.  St. 
Hep.  287. 

Tax  Measured  by  aross  Receipts  of  All  Transportation  is  Imposed 
on  domestic  corporation  tor  privilege  of  transporting  in  state. 

Approved  in  Kansas  City  Life  Ins.  Co.  v.  Love,  101  Tex.  533,  109 
S.  W.  864,  where  insurance  company  was  taxed  under  act  of  May^ 
1905,  at  two  and  one-half  per  cent  on  gross  receipts,  when  act  of 
May  16,  1907,  took  effect,  irt  did  not  preclude  imposition  of  tax  of 
three  per  cent  for  1908,  on  gross  receipts  for  1907. 

Although  Franchise  of  Railroad  is  Taxed  as  Property,  state  is  not 
prevented  from  imposing  occupation  tax  upon  its  business. 

Approved  in  Producers'  Oil  Co.  v.  Stephens,  44  Tex.  Civ.  333,  99 
S.  W.  158,  holding  tax  imposed  on  corporations  and  persons  operating 
oil  wells  by  Acts  29th  Legislature,  page  358,  chapter  148,  is  tax  on 
occupation,  and  not  ad  valorem  tax.  See  notes,  131  Am.  St.  Rep.  875; 
129  Am.  St.  Bep.  264. 

Tax  Is  Enforceable  ftom  the  Time  Law  imposing  it  takes  effect. 

Approved  in  Texas  Co.  v.  Stephens,  100  Tex.  647,  103  S.  W.  488,. 
reaffirming  rule. 

Miscellaneous. — Cited  in  State  v.  Texas  etc.  By.  Co.,  100  Tex.  280, 
98  S.  W.  834. 

100  Tex.  177-184,  97  8.  W.  309,  STEPHENS  ▼.  TEXAS  ETC.  BY.  CO. 

Injunction  will  not  Lie  to  Restrain  Proceedings  to  collect  a  tax 
alleged  to  be  unlawful. 

Approved  in  Davidson  v.  Galveston  etc.  By.  Co.,  101  Tex.  535,  109 
S.  W.  1198,  following  rule. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Shannon,  100  Tex.  388,  100 
S.  W.  140,  10  L.  B.  A.  (n.  s.)  681,  upholding  jurisdiction  of  equity  to 
forbid  officers  to  value  property  for  subsequent  years  under  uncon- 
stitutional statute  for  the  assessment  of  intangible  assets  of  corpora^ 
tions. 

Salt  for  Injunction  Against  Proceedings  to  Collect  State  Tax  by 
officers  authorized  to  collect  same  is  not  maintainable  without  state's 
consent. 

Approved  in  Producers'  Oil  Co.  v.  Stephens,  44  Tex.  Civ.  332,  99* 
S.  W.  158,  applying  rule  in  suit  against  state  officers  to  restrain 
collection  of  privilege  tax. 

Miscellaneous. — Cited  in  Texas  Co.  v.  Stephens,  100  Tex.  647,  103 
S.  W.  488. 

100  Tex.  185-190,  123  Am.  St.  Rep.  798,  94  8.  W.  459,  7  L.  R.  A. 
(n.  s.)  191,  CHICAGO  R.  L  &  P.  RY.  CO.  v.  THOMPSON. 

Where  Contract  of  Employment  Made  in  Oklahoma  Provided  No- 
tice of  claim  for  injury  should  be  made  in  thirty  days,  it  is  governed 
by  laws  of  Oklahoma. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Bogers,  49  Tex.  Civ.  313,  105 
S.  W.  1032,  shipper  is  not  bound  by  contract  providing  that  in  ease- 
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of  loss,  damage  to  livestock  should  be  value  at  place  of  shipment, 
unless  there  was  actual  freight  rate  reduction. 

Distinguished  in  St.  Louis  etc.  B.  B.  Go.  v.  Bryce,  49  Tex.  Civ. 
609,  110  9:  W.  529,  holding  stipulation  in  shipping  contract  as  to 
time  within  which  suit  must  be  brought  for  breach  of  same  is  con- 
trolled by  law  of  forum;  International  etc.  B.  B.  Co.  v.  Vandeventer, 
48  Tex.  Civ.  369,  107  S.  W.  562,  stipulation  in  contract  made  in 
Indiana  limiting  liability  in  case  of  injury  to  stock  will  not  be  en- 
forced in  Texas  unless  contract  is  reasonable  and  fairly  made. 

100  Tez.  190-192,  97  8.  W.  466^  PEOOS  ft  N.  T.  BY.  OO.  ▼.  EVANS- 
SNYDEB-BUEIi  CO. 

Contract  BeQniring  Shipper  to  Oive  Notice  Within  Named  Time  of 
claim  for  loss  or  injury  to  cattle  does  not  apply  for  loss  by  fall  in 
market  incurred  by  delay  in  transportation. 

Approved  in  Southern  Kansas  etc.  By.  Co.  t.  Curtis  Bros.,  44  Tex. 
Civ.  480,  99  S.  W.  568,  following  rule. 

Miscellaneous. — Cited  in  Gulf  etc.  By.  Co.  v.  Kimble,  49  Tex.  Civ. 
626,  109  S.  W.  236,  witness  cannot  express  opinion  on  question  in- 
volving market  value  of  cattle,  if  transported  with  ordinary  care. 

100  Tez.  203-207,  07  S.  W.  461,  INTEBNATIONAI.  ft  GT.  NOBTH- 
EBN  B.  B.  CO.  y.  BBICE. 

Charge  for  Defendant  is  Ctonerally  Held  not  to  be  Reversible  Error, 
when  plaintiff  recovers. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Nance,  45  Tex.  Civ.  395,  101 
S.  W.  294,  following  rule. 

100  Tez.  20&-211,  97  S.  W.  466,  INTERNATIONAL  ft  OT.  NORTH- 
ERN R.  R.  CO.  ▼.  TRUMP. 

Instnction  Requiring  Defendant  to  Use  Reasonable  Care  for  plain- 
tiff's safety  by  providing  reasonably  safe  appliances  is  not  erroneous 
when  taken  with  instruction  denying  recovery  if  defendant  was  not 
negligent  in  failing  to  do  so. 

Approved  in  San  Antonio  etc.  By.  Co.  v.  Martin,  49  Tex.  Civ.  201, 
108  S.  W.  982,  upholding  charge  requiring  defendant  in  shipment  of 
cattle  to  use  reasonable  diligence  and  speed  within  reasonable  time; 
Houston  etc.  By.  Co.  v.  McHale,  47  Tex.  Civ.  371,  105  S.  W.  1154, 
applying  rule  where  court  charged  that  employee,  in  taking  position 
he  did,  did  not  assume  risk  of  danger  from  falling  door  unless  he 
knew  of  defective  appliances  or  in  exercise  of  ordinary  care  should 
have  known  it. 

100  Tez.  214-220,  97  8.  W.  689,  PROVIDENT  NAT.  BANK  V.  HART- 
NETT. 

Payee,  as  Assignee,  on  Nonacceptance  can  Sue  Drawee  for  Indebt- 
edness and  drawer  at  residence  of  latter,  and  former  cannot  claim 
privilege  of  being  sued  in  his  own  county. 

Approved  in  Provident  Nat.  Bank  v.  Hartnett  &  Co.,  45  Tex.  Civ. 
274,  100  S.  W.  1025,  reaffirming  rule. 

100  Tez.  222-227,  94  B.  W.  331,  98  8.  W.  1100,  PARKS  V.  SAN  AN- 
TONIO  TRACTION  CO. 
Submitting  Issae  of  Plaintiff's  Negligence,  and  directing  verdict  for 
defendant,   if  proximate   cause   of   injury,   about   which   there  is  no 
question,  is  not  affirmative  error. 
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Approved  in  £3  Paso  etc.  B.  B.  Go.  ▼.  Campbell,  45  Tex.  Civ.  233^ 

100  S.  W.  170,  following  rale;  Houston  etc.  B.  B«  Co.  ▼.  Davenport, 
102  Tex.  375,  117  S.  W.  792,  upholding  submission  of  issue  of  dam- 
ages by  loss  of  deceased's  assistance  to  wife  and  care  and  nurture  of 
children,  as  well  as  loss  of  earnings;  Chicago  etc.  By.  Co.  v.  Johnson, 

101  Tex.  431,  108  8'.  W.  967,  in  absence  of  requested  charges,  instmc- 
tion  to  find  for  defendant  on  finding  existence  of  several  facts  either 
of  which  would  constitute  defense  is  not  affirmative  error;  Yellow 
Pine  Oil  Co.  v.  Noble,  100  Tex.  361,  99  S.  W.  1025,  applying  rule  to 
instraction  given  in  action  for  death  of  servant  who  had  gone  on  top 
of  oil-tanks  in  disregard  of  warning;  Houston  etc.  By.  Co.  v.  Adams, 
44  Tex.  Civ.  294,  98  S.  W.  225,  applying  rule  where  issue  of  child's 
iiogligence  was  proximate  cause  of  injury  was  submitted;  Galveston 
etc.  By.  Co.  v.  Gillespie,  48  Tex.  Civ.  64,  106  S.  W.  712,  applying 
rule  where  jury  were  instructed  that  if  engineer  was  running  fifty 
or  sixty  miles  an  hour,  and  such  running  was  in  excess  of  speed  al- 
lowed and  proximately  caused  engine  to  leave  track,  to  find  for  de- 
fendant. 

100  Tex.  22&-232,  97  8.  W.  820»  I.OOAN  ▼.  NOBBia 

Contracts  Dealing  in  Fntores  Withoat  Intent  of  actual  delivery  are 
illegal. 

Approved  in  Smith  v.  Bowen,  45  Tex.  Civ.  225,  100  S.  W.  797,  ap- 
plying rule  where  contract  was  to  buy  future  contracts  and  not  cotton 
for  future  delivery. 

100  Tex.  232-237,  98  8.  W.  236,  HOLLAND  ▼.  COUTS. 

Where  Wife  Willed  Interest  In  Oonmnmity  Property  to  Hnsbaad, 
who  deeded  part  to  child,  acceptance  of  deed  did  not  estop  child  from 
contesting  will. 

See  note,  130  Am.  St.  Bep.  214. 

100  Tex.  240-241,  97  8.  W.  1037,  TUTTLB  ▼.  MOODT. 

Where  Plaintiff  Baaed  Claim  for  Damages  for  Decreased  selling  price 
•f  cattle  on  defendant's  failure  to  furnish  water,  testimony  of  wit- 
ness in  charge  of  another  pasture  of  plaintiff  that  cattle  there  sold 
for  even  less  and  there  was  sufficient  water  and  grass  is  admissible. 

Approved  in  Galveston  etc.  By.  Co.  v.  Janert,  49  Tex.  Civ.  24,  107 
S.  W.  967,  where  physician  testified  for  defendant  that  he  had  not 
given  benefit  society  certificates  that  plaintiff  was  disabled  from 
work,  secondary  evidence,  certificates  being  lost,  is  admissible  to  con- 
tradict witness. 

100  Tex.  260-266,  98  &  W.  885,  NIXON  ▼.  MALONE. 

Stakeholder  of  Fond  daimed  1^  Conflicting  liitigants  is  entitled  to 
costs  and  attorney's  fees  for  securing  his  protection  which  he  could 
deduct  from  fund. 

Approved  in  Bed  Biver  Nat.  Bank  v.  De  Berry,  47  Tex.  Civ.  108, 
105  S.  W.  1004,  in  contest  over  insurance  money,  insurance  com- 
pany being  made  defendant,  but  making  no  contest,  is  entitled  to  at- 
torney's fees. 

100  Tex.  267-269,  98  B.  W.  240,  OALVESTOK  H.  ft  8.  A«  BY.  GO. 
▼.  SMITH. 
Where  Fireman  was  Injured  by  Handhold  Giving  Way,  it  was 

proper   to   submit   issue   of  employer's  negligence  in  using,   on   bolt 
fastening  handhold,  nut  too  large. 
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Approved  in  St.  Louia  etc.  Ry.  Co.  v.  Schuler,  46  Tex.  Civ.  361,  102 
8.  W.  785,  holding  employer  liable  for  famishing  defective  pinch  bar, 

100  Tex.  275-277,  98  8.  W.  641,  OOOD  v.  TEBBELL. 

Sale  of  School  Lande  Before  Ai&davlt  of  Settlement  is  on  file  works 
forfeiture  of  purchase. 

Approved  in  Brown  v.  Terrell,  100  Tex.  309,  99  S.  W.  542,  reaffirm- 
ing rule. 

100  Tez.  277-279,  98  S.  W.  642,  OLABE  ▼.  TEBBILL. 

Article  42181,  Bevlsed  Statutes,  Giving  Heirs  or  legal  representa- 
tives, on  death  of  purchaser  of  school  lands,  right  to  carry  out  con- 
tract, absolved  from  residence  thereon,  is  not  repealed  by  act  of 
1905  relative  to  such  sales. 

Approved  in  Gaddes  v.  Terrell,  101  Tex.  576,  110  S.  W.  430,  hold- 
ing act  of  April  15,  1905,  requiring  purchaser  of  home  tract  to  re- 
side upon  it  for  three  years,  is  not  repealed  by  article  42181  of 
Bevised  Statutes,  that  absence  for  six  months  to  earn  money  to  pay 
for  it  should  not  work  forfeiture. 

100  Tez.  292-304,  99  S.  W.  396,  LTTUB  ▼.  GALVESTON  ETC.  BY. 
CO. 

Injnnction  may  be  Maintained  Against  Dealing  in  Bailway  Tickets 
marked  nontransferable. 
Approved  in  Ex  parte  Cash,  50  Tex.  Cr.  626,  123  Am.  St.  Bep.  865, 

99  S.  W.  1119,  9  L.  B.  A.  (n.  s.)  304,  ticket  broker  who  sold  certain 
tickets  issued  by  railroad  in  disregard  of  injunction  was  guilty  of 
contempt. 

Explained  in  Ex  parte  Testard,  101  Tex.  252,  106  S.  W.  319,  right 
to  injunction  against  dealing  in  nontransferable  railroad  tickets  sold 
at  reduced  rate  is  not  limited  to  tickets  already  issued. 

100  Tez.  304-309,  99  S.  W.  400,  OOUJNS  ▼.  HYNES. 

Indorsement  of  Style  of  Case  on  Writ  of  Execution  may  be  looked 
to  in  order  to  ascertain  name  of  plaintiff  in  judgment,  which  is  omit- 
ted in  body. 

Distinguished  in  White  v.  Taylor,  46  Tex.  Civ.  473,  102  8.  W.  748, 
sale  made  under  order  of  sale  without  seal  of  court  for  inadequate 
price  is  invalid. 

100  Tez.  S10-S15,  123  Am.  St  Bep.  809,  99  S.  W.  542,  10  Z..  B.  A. 
690,  LANNINO  ▼.  GBEGOBY. 

Courts  of  Texas  Did  not  Acquire  Jurisdiction  of  Child,  temporary 
in  Texas,  where  it  was  in  lawful  custody  of  father  and  domiciled 
with  him  in  Louisiana. 

Distinguished  in  Campbell  v.  Storer,  101  Tex.  85,  104  S.  W.  1048, 
holding  Texas  court  had  jurisdiction  on  habeas  corpus  brought  by 
father  living  in  New  Mexico,  where  child  lived  with  aunt  in  Texas. 

100  Tez.  836-344,  99  &  W.  852,  KIMBALL  ▼.  HOUSTON  OIL  CO. 

Furcbaser  in  1838  Is  Protected  Against  Unrecorded  Deed  by  act  of 
1836  until  claim  is  shown  to  be  fraudulent,  burden  of  proving  want 
of  consideration  and  notice  being  on  party  claiming  under  unrecorded 
deed. 

Approved  in  Lowry  v.  Carter,  46  Tex.  Civ.  492,  102  S.  W.  931,  where 
one  conveyed  by  deed  property  for  valuable  consideration,  and  after- 
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ward  takes  deed  eonvejing  to  himself  outstanding  title,  law  pre- 
sumes purchase  was  made  for  vendee. 

Distinguished  in  Bjle  v.  Davidson,  102  Tex.  231,  232,  233,  115  S. 
W.  28,  29,  30,  holding  act  of  registration  of  1840,  making  void  un- 
recorded deeds  as  against  subsequent  purchasers  for  valuable  con- 
sideration and  without  notice,  applies  to  unrecorded  deed  of  1835. 

Bnle  That  In  Absence  of  Statement  of  Facta  It  will  be  Preramed 
every  fact  essential  to  correctness  of  judgment  was  proved  does  not 
apply  where  there  are  findings. 

Approved  in  Earnest  v.  Lake,  45  Tex.  Civ.  465,  101  8.  W.  480, 
holding  findings  being  in  conflict  did  not  warrant  judgment. 

100  Tex.  849-358,  99  8.  W.  1025,  MIDDI^HUBST  ▼.  OOIXINB- 
OUNTHEB  00. 

When  Neither  Party  Demanda  or  Pays  for  Transcript  of  stenog- 
rapher's notes,  it  is  error  for  trial  judge  to  refuse  to  make  out 
statement  of  facts  where  appellant  made  one  out  to  which  appellee 
refused  to  agree. 

Approved  in  Texas  etc.  By.  Co.  v.  Stoker,  102  Tex.  62,  113  S.  W. 

4,  when  statement  of  facts  is  not  prepared  by  stenographer,  original 
statement  is  to  go  up  with  record,  and  not  to  be  copied  in  transcript, 
but  this  may  be  waived. 

100  Tex.  354-358,  99  8.  W.  1020,  ST.  LOUIS  SOUTHWESTERN  BY. 
CO.  ▼.  BBISCO. 

Servant  Assmnes  Bisk  of  Injury  from  Known  and  customary  man- 
ner of  working  by  his  fellow-laborers,  though  method  of  work  be  neg- 
ligent. 

Approved  in  Galveston  etc.  By.  Co.  v.  Berry,  47  Tex.  Civ.  334,  105 

5.  W.  1023,  holding  evidence  insufficient  to  show  plaintiff  assumed 
risk. 

100  Tex.  358-360,  99  S.  W.  1024,  YELLOW  PINE  OIL  CO.  ▼.  NOBLE. 
Instruction  That  if,  in  Disregard  of  Warning,  Deceased  Met  Death, 

his  act  would  prevent  recovery,  if  it  was  what  ordinarily  prudent 
person  would  not  have  done,  is  not  affirmatively  erroneous. 

Approved  in  Chicago  etc.  By.  Co.  v.  Johnson,  101  Tex.  431,  108 
S.  W.  967,  upholding  charge  that  if  plaintiff  was  guilty  of  negli- 
gence in  manner  in  which  he  attempted  to  cross  track,  and  negligence 
contributed  to  his  injury,  to  find  for  defendant. 

100  Tez.  363-371,  99  S.  W.  1112,  MOODY  ▼.  BOWLAND. 

EvldMice,  not  Admissible  Under  Oeneral  Denial,  Beceived  Without 
Objection  will  not  sustain  defense  presented  thereby  or  authorize 
charge  submitting  it  when  such  matter  should  be  specially  pleaded. 

Approved  in  Moody  v.  Bowland,  46  Tex.  Civ.  424,  102  S.  W.  916, 
following  rule. 

100  Tex.  379-397,  100  S.  W.  138,  10  L.  B.  A.  (n.  a.)  681,  MISSOUBI, 
K.  &  T.  BY.  CO.  ▼.  SHANNON. 

Act  of  April  17,  1905,  Beqniring  Valnation  of  Intangible  Assets  of 
railroads  by  state  tax  board  is  not  in  contravention  of  article  8,  sec- 
tions 8,  11,  14,  of  state  constitution,  requiring  county  assessor  to  tax 
railroad  property  where  situated. 

Approved  in  Lively  v.  Missouri  etc.  By.  Co.,  102  Tex.  557,  120  3. 
W.  855,  following  rule.* 
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Ezemptton  of  Sleeping-car  Companies  from  Operation  of  "intangible 
assets  act"  is  not  unlawful  discrimination  against  companies  included. 
See  note,  131  Am.  St.  Rep.  876. 

100  Tex.  397-402,  100  8.  W.  130,  MUBPHT  ▼.  TEBBELL. 

Sales  of  School  Lands  cannot  be  Attacked  after  expiration  of  one 
year. 

Approved  in  Wyerts  ▼.  Terrell,  100  Tex.  410,  100  S.  W.  134,  where 
more  than  one  year  had  elapsed  after  sale  of  school  land  had  been 
reinstated,  suit  could  not  be  brought  to  vacate  same  on  ground  re- 
instatement was  invalid. 

Lessee  of  Pobllc  School  Lands  has  No  Bl£^t  to  Pnrchase  after  ex- 
piration of  his  term  as  such  lessee. 

Approved  in  Patterson  v.  Crenshaw,  47  Tex.  Civ.  443,  105  S.  W. 
998,  following  rule. 

100  Tex.  407-408,  100  S.  W.  138,  TEXAS  ft  PAO.  BY.  00.  ▼.  OON- 


Conzt  of  Olvll  Appeals  will  not  be  Compelled  to  Certify  question 
whore  there  is  no  conflict  between  rulings. 

Approved  in  Sovereign  Camp  W.  O.  W.  v.  Dees,  100  Tex.  417,  100 
S.  W.  368,  reaffirming  rule. 

100  Tex.  414r-116,  100  S.  W.  137,  CHXCAGO  B.  L  ft  O.  B.  B.  00.  ▼. 
GBONEB. 

Where  New  Cause  of  Action  Is  Set  Up  by  Amendment,  defendant's 
application  for  continuance  is  to  be  treated  as  first  application,  though 
he  had  continuance  of  suit  originally  brought. 

Approved  in  International  etc.  B.  Co.  v.  Howell,  101  Tex.  606,  111 
S.  W.  143,  denying  continuance  of  suit  brought  by  children  of  de- 
ceased, amended  day  of  trial  by  joining  widow  and  child,  defendant 
having  appeared  and  answered. 

100  Tex.  418-420,  100  S.  W.  911,  ELLIOTT  ▼.  FEBOUSOM'. 

Act  of  1905,  Providing  for  Use  of  Transcript  of  Stenographer's 
Kotes  as  statement  of  facts,  applied  to  case  appealed  after  law  took 
effect y  though  trial  was  had  before  it  took  effect. 

Distinguished  in  Missouri  etc.  By.  Co.  v.  Waggoner,  102  Tex.  261, 
115  S.  W.  1173,  act  of  May  25,  1907,  relative  to  duty  of  stenographers, 
applies  only  to  appeals  taken  after  it  went  into  effect. 

100  Tex.  420-425,  100  S.  W.  766,  MISSOUBI  ETC.  BY.  CO.  ▼.  STATE. 

Act  of  April  17,  1905,  Beqalrlng  Ballroads  to  Erect  water-closets  at 
all  stations  within  time  prescribed,  violates  fourteenth  amendment  to 
constitution  of  United  States. 

Qualified  in  Houston  etc.  B.  B.  Co.  v.  State  of  Texas,  101  Tex.  334, 
107  S.  W.  526,  holding  railroad  subject  to  penalties  imposed  by  act 
of  April  17,  1905,  for  failure  to  keep  existing  water-closet  in  repair. 

Miscellaneous.— Cited  in  Ft.  Worth  etc.  By.  Co.  v.  State,  100  Tex. 
426,  100  S.  W.  768. 

100  Tex.  453-455,  100  S.  W.  1151,  WOMACE  ▼.  INTEBNATIONAL 
&  OT.  NOBTHEBN  B.  B.  CO. 
Special  Instmction  Given  or  Beqnested  is  to  be  Constned  in  connec- 
tion with  general  charge. 
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Approved  in  Womack  v.  Inteni&tionAl  etc.  B.  B.  Co.,  46  Tex.  CIt. 
244,  102  S.  W.  936,  reaffirming  rule;  Gulyeston  etc.  By.  Co.  v.  Berry, 
47  Tex.  Civ.  331,  105  S.  W.  1021,  applying  rale  where  charge  affirm- 
atively submitted  facts  necessary  to  be  found  to  warrant  verdict  for 
plaintiff  and  in  next  paragraph  those  entitling  defendant  to  verdict. 

100  T6Z.  456-462,  100  B.  W.  1162,  NABOUBS  ▼.  McCOBD. 
Sale  of  Tnut  Property  by  Assignee,  Wbereby  He  Became  Pnrcbawr 

of  property  is  voidable  at  election  of  beneficiaries,  irrespective   of 
good  faith. 

Approved  in>  McCord  v.  Nabours,  101  Tex.  500,  109  S.  W.  915,  re- 
affirming rule. 

100  Tez.  467-470,  101  B.  W.  199,  OAVEN  ▼.  COI£MAN. 

Discretion  of  Creating  Additional  OfDcers  Placed  In  Oooncll  eannot 
be  controlled-  by  mandamus. 

Approved  in  City  of  San  Antonio  v.  Boutledge,  46  Tex.  Civ.  224, 
102  S.  W.  773,  applying  rule  where  city  council  is  vested  with  dis- 
cretion in>  transferring  money  from  one  fund  to  another. 

Mandamus  Lies  to  Enforce  Performance  of  Plain  and  unambiguous 
duty  imposed  by  law. 

See  note,  125  Am.  St.  Bep.  499. 

100  Tez.  471-476,  100  B.  W.  1156,  WAKDELOHB  ▼.  BAINET. 

Sureties  on  Beplevy  Bond  not  Joined  in  Appeal  were  entitled  to 
bring  up  judgment  againet  principals  on  writ  of  error. 

Approved  in  Wandelohr  v.  Grayeon  County  Nat.  Bank,  102  Tex. 
23,  108  S.  W.  1154,  reaffirming  rule. 

100  Tez.  475-479,  101  8.  W.  202,  FBEEMAN  T.  COUJEB  BOOKET 
CO. 
Landlord's  Lien  on  Property  of  Tenant  is  governed  by  the  statute. 

See  note,  119  Am.  St.  Bep.  127. 

100  Tex.  483-487,  101  &  W.  206,  MISSOUBI,  K.  ft  T.  BY.  CO.  ▼. 
TOLBEBT. 
Where  Local  Stock  Law  Election  Did  not  Prescribe  Precinct  by 

mietes  and  bounds,  it  is  void. 

Approved  in  Missouri  etc.  By.  Co.  v.  Tolbert,  44  Tex.  Civ.  13,  101 
S.  W.  1016,  reaffirming  rule. 

Ballway  Wliose  Fence  Burned,  is  Liable  for  Killing  Stock  entering 
on  its  right  of  way,  irrespective  of  negligence. 

Approved  in  Texas  etc.  By.  Co.  v.  Webb,  102  Tex.  213,  114  S.  W. 
1173,  following  rule. 

100  Tez.  487-490,  123  Am.  St.  Bep.  819,  101  8.  W.  201,  10  L.  B.  A. 
(n.  s.)  678,  STONE  ▼.  TILLBsT. 

Mortgagee  Who  Pays  Off  Taz  Judgment  on  Land  may  include  sum 
so  paid  in  his  foreclosure  against  land,  but  has  no  right  to  personal 
judgment  against  land  owner  therefor. 

See  note,  130  Am.  St.  Bep.  1111. 

100  Tez.  490-496,  101  S.  W.  439,  1  L.  B.  A.  (n.  8.)  762,  MUBPH7  T. 
GALVESTON,  HOUSTON  ETO.  BT.  CO. 
Where  Flagmen  Disobeyed  Master's  Instructions  and  Foreman  was 

injured  thereby,  court  was  not  justified  in  giving  peremptozy^  charge 
to  find  for  defendant. 
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Approved  in  International  etc.  Bj.  Co.  v.  Beiden,  48  Tex.  Civ.  414, 
107  S.  W.  667|  holding  master  has  right  to  rely  on  servants  obeying 
mles  for  safe  conduct  of  its  business.  See  note,  10  L.  B.  A.  (n.  s.) 
1105. 

100  Tex.  499-505,  101  8.  W.  442,  INTEBNATIONAL  ft  OT.  KOBTH- 
EBN  BY.  00. 

Bridge  Bepairer  and  Members  of  Same  Bridge  Orew  are  Working  on 
"same  piece  of  work"  within  Bevised  Statutes,  article  4560h,  where 
he  was  injured  by  their  rolling  bale  upon  his  foot  while  he  was  rolling 
another  bale. 

Approved  in  Galveston  etc.  By.  Co.  v.  Cochran,  49  Tex.  Civ.  598, 
109  S.  W.  264,  night  hostler  in  railroad  yard  charged  with  duty,  pur- 
suant to  orders  of  superior,  of  inspecting  switch-engine  is  not  fellow- 
servant  of  another  employee  engaged  in  putting  steam  into  another 
engine;  St.  Louis  etc.  By.  Co.  v.  Thornton,  46  Tex.  Civ.  651,  103  S. 
W.  438,  holding  railroad  employee  injured,  while  unloading  ties  from 
train  used  for  distributing  ties  along  track,  by  negligence  of  fellow- 
servant,  was  engaged  in  work  proximately  connected  with  operation 
of  cars  within  Sayles'  Statutes,  article  4560f. 

100  Tez.  510-511,  101  8.  W.  786,  LONG  ▼.  A.  L.  OBEEN  ft  00. 

Supreme  Court  has  No  Jurisdiction  to  Grant  Writ  of  Error  in  suit 
for  one  thousand  dollars  penalties  on  breach  of  liquor  dealer's  bond 
brought  in  district  court. 

Cited  in  Kerr  v.  Mohr,  147  Tex.  Civ.  3,  103  S.  W.  211,  arguendo. 

100  Tex.  515-518,  191  S.  W.  791,  STEVENS  ▼.  CAMEBON. 

Nonresident  Widow  may  Nominate  Besident  as  Administrator  of 
husband's  estate. 

See  note,  22  L.  B.  A.  (n.  s.)  1162. 

100  Tex.  525-530,  101  &  W.  792,  ALLEN  ▼.  TEXAS  ft  PAOIFIO  BY. 
CO. 

Bevised  Statutes,  Articles  4497-4502,  Imposing  Penalty  for  Failure 
to  furnish  cars  on  demand  is  valid  as  to  intrastate  shipment,  though 
void  as  to  interstate  shipments. 

See  note,  15  L.  B.  A.  (n.  s.)  733. 

100  Tex.  530-532,  101  S.  W.  1177,  TEXAS  OENTBAL  B.  B.  00.  ▼. 
MABBS. 

Act  of  1905,  Sections  2,  3,  Belating  to  Service  of  Citation  on  Agents 
of  carriers,  applies  only  to  carriers  undertaking  through  transporta- 
tion over  two  or  more  lines. 

Approved  in  St.  Louis  etc.  By.  Co.  v.  Cassidy  etc.  Commission  Co., 
48  Tex.  Civ.  487,  107  S.  W.  629,  and  Doster  v.  Ft.  Worth  etc.  Ey. 
Co.,  49  Tex.  Civ.  49,  107  8.  W.  680,  both  following  rule. 

Miscellaneous. — Cited  in  Missouri  etc.  By.  Co.  v.  Lightfoot,  48  Tex. 
Civ.  128,  106  S.  W.  399,  court  takes  judicial  notice  of  the  direction, 
run  and  location  of  important  railroads  in  state. 

100  Tex.  532-536,  99  S.  W.  859,  DOEPPENSCHMIDT  ▼.  INTEBNA- 
TIONAL ft  GT.  NOBTHEBN  B.  B.  CO. 
Constitutional  Provision  That  Statute  shall  Embrace  but  One  Sub- 
ject, which  shall  be  expressed  in  title,  requires  only  general  or  ulti- 
mate object  to  be  stated  in  title. 
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Approved  in  Newnom  v.  Williamson,  46  Tex.  Civ.  617,  103  S.  W. 
657,  upholding  Acts  29th  Legislature,  page  220,  chapter  112,  section  5, 
relating  to  stenographers  and  their  reports  of  court  proceedings. 

100  Tez.  540-642,  123  Am.  St  Bep.  831,  101  a  W.  1072,  10  K  R.  A« 
(n.  8.)  498,  KLOPF  ▼.  WE8TEBN  XTNIGN  TBI..  CO. 

Telegraph  Company  BecelYing  Misaddressed  Message  is  not  Excused 

from  delivery  where  correct  address  was  contained  in  directory. 
See  notes,  128  Am.  St.  Bep.  587,  635;  22  L.  B.  A.  (n.  s.)  764. 

100  Tez.  542-^45,  101  S.  W.  1078,  Vi ATKINS  IiAND  MTG.  CO.  ▼. 
CAMPBELL. 

Beply  of  Land  Owner  to  Offer  to  Porcliase  Submitted  by  Bealty 
Agent,  stating  he  would  be  willing  to  accept  a  price  named,  is  not 
authority  to  receiver  to  dose  contract  for  him. 

Approved  in  Lucas  v.  Patton,  49  Tex.  Civ.  71,  107  8.  W.  1147, 
construing  correspondence  as  not  constituting  contract  for  sale  of 
land.    See  note,  17  L.  B.  A.  (n.  s.)   212,  216. 

Distinguished  in  Colvin  v.  Blanchard,  101  Tex.  235,  106  8.  W.  324, 
where  lot  owner  wrote  real  estate  agent,  who  had  been  previously 
authorized  to  sell,  that  he  would  sell  for  nineteen  thousand  dollars 
and  give  him  one  thousand  dollars  commission,  agent  authorized  to 
execute  contract  of  sale. 

100  Tex.  666-^62,  102  B.  W.  106,  TEXAS  &  PACIFIC  &T.  CO.  ▼. 
EASTIN. 

Becovery  may  be  had  Against  Both  Principal  and  Agent  for  agent's 
misfeasance. 

Distinguished  in  Texas  etc.  By.  Co.  v.  Tucker,  48  Tex.  Civ.  119, 

106  S.  W.  766,  under  Sayles'  Annotated  Statutes,  article  3017,  locomo- 
tive engineer  may  be  sued  for  negligently  causing  death  of  one 
crossing  track  in  front  of  train. 

100  Tez.  562-566,  102  S.  W.  103,  SAK  ANTONIO  &  ABANSAS  PASS. 
BY.  CO.  ▼.  McMHiLAN. 

Bailroad  is  not  Liable  for  Failure  to  Stop  Train  on  Discovering 
Person  on  track,  unless  operatives  fail  to  exercise  ordinary  care  in 
attempting  to  stop  train  after  discovering  his  peril. 

Approved  in  Feille  v.  San  Antonio  Traction  Co.,  48  Tex.  Civ.  543, 

107  S.  W.  369,  applying  rule  where  street-car  collided  with  plaintiflTs 
buggy  at  crossing;  San  Antonio  Traction  Co.  v.  Kelleher,  48  Tex.  Civ. 
426,  428,  107  S.  W.  66,  67,  applying  principle  where  one  run  down  by 
street-car.    See  note,  20  L.  B.  A.  (n.  s.)  988. 

100  Tez.  566-671,  102  8.  W.  100,  KELLT  ▼.  SEABCY. 

Where  One  Agreed  With  Insured  and  Beneficiary  to  Keep  Up  Ab- 
sessments  and  be  reimbursed  out  of  proceeds  of  insurance,  and  bene- 
ficiary died  before  insured  and  certificate  became  payable  to  Insurer's 
minor  heirs,  agreement  was  enforceable. 

Distinguished  in  Grand  Lodge  A.  O.  U.  W.  v.  Jones,  47  Tex.  Civ. 
542,  106  S.  W.  188,  mutual  benefit  society  cannot  be  enjoined  from 
issuing  new  certificate  to  new  beneficiary,  though  plaintiff,  to  whom 
old  certificate  was  payable  as  trustee,  had  paid  out  money  to  keep 
insurance  alive. 
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100  Te3L   628-647,    103    &    W.    481,    THE    TEXAS    OOMFANT    ▼. 


Taxes  Imposed  by  Acts  29tli  Legidature,  CliapteT  148,  Sections  9»  11, 
12,  are  occupation  and  not  ad  valorem  taxes. 
See  note,  129  Am.  St.  Bep.  270. 

Legislature  may  Impose  Occapatioa  Taxes  Witbont  Limit  as  to 
amount  or  manner  in  which  it  shall  be  ascertained. 
See  note,  129  Am.  St.  Bep.  267. 

Wbere  Legislature  has  Defined  and  Taxed  One  Business^  it  is  not 
presumed  that  it  intended  to  tax  as  distinct  business  that  which  is 
mere  incident  of  business  already  defined  and  taxed  as  whole. 

See  note,  129  Am.  St.  Bep.  265. 
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GASES  IN  101  TEXAS. 


101  Tez.  6-10,  102  B,  W.  906,  ADAMS  V.  GXTIJ',  COLO.  STO.  BY. 
00. 

In  Action  by  Servant  for  Injuries  Sustained  through  defective  lad- 
der furnished  by  master,  held  that  questions  of  master's  negligence 
in  furnishing  ladder,  plaintiff's  contributory  negligence  and  assump- 
tion of  risk,  were  for  jury. 

See  note,  13  L.  B.  A.  (n.  s.)  690. 


101  Tez.  28-^2,  103  S.  W.  490,  WAUEEB  v.  MOBLEY. 

Presiding  Jndge  in  Election  on  Prohibition  of  Sales  of  liquor  is  not 
required  to  bign  his  name  on  ballots  used  by  voters. 

Approved  in  Durham  v.  Rogers,  48  Tex.  Civ.  234,  235,  106  S.  W.  907, 
applying  rule  to  county  seat  election. 

101  Tez.  55-60,  104  S.  W.  1044,  BEBBY  V.  POWELL. 

Bastards  can  Inherit  ftom  Mother  same  as  legitimates. 

Approved  in  Galveston  etc.  By.  Co.  v.  Walker,  48  Tex.  Civ.  54,  106 
8.  W.  706^  illegitimate  children  may  sue  for  wrongful  death  of  mother. 

101  Tez.  94-99,  104  S.  W.  1040,  VIOTOB  SATE  ft  LOOK  00.  v. 
TEXAS  STATE  TBUST  OO. 

Where  Goods  are  Sold  to  be  Paid  on  Delivery,  Seller's  insistence 
on  sale  and  continued  demand  for  price  is  waiver  of  right  to  reclaim. 

See  note,  23  L.  B.  A.  (n.  s.)  824. 

101  Tez.  99-102,  104  S.  W.  1046,  OITY  OF  PABIS  V.  TUOXEB. 

Where  There  are  Several  Defendants  tn  Condemnation  Proceedings, 
assessment  of  damages  and  the  judgment  should  determine  rights  of 
each  defendant. 

See  note,  16  L.  B.  A.  (n.  s.)  541. 

101  Tez.  150-157,  105  S.  W.  493,  EZ  PABTE  DT7PBE. 

Local  Option  Law  of  1907  is  not  Invalid  in  its  provisions  for  en- 
forcement of  law  by  injunction  and  contempt  proceedings. 

Approved  in  Dupree  v.  State,  102  Tex.  460,  119  S.  W.  302,  uphold- 
ing legislative  power  to  make  it  unlawful  to  keep  liquor  for  sale  in 
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violation  of  law  and  to  confiscate  same  when  found;  Snead  ▼.  State, 
55  Tex.  Cr.  593,  117  S.  W.  988,  arguendo. 

Laws  for  Enforcement  of  Prc^bition  in  Localities  adopting  it 
under  local  option  law  are  not  local  or  special  laws. 

Approved  in  Joliff  v.  State,  53  Tex.  Civ.  66,  109  S.  W.  179,  holding 
Acts  30th  Legislature,  page  246,  chapter  132,  prohibiting  keeping  of 
disorderly  house,  defined  as  house  where  intoxicating  liquors  are  sold 
or  kept  for  sale  without  license,  is  general  law. 

101  Tez.  157-160,  105  S.  W.  488,  BAWLS  V.  TEBBELL. 

Bidder  for  School  Land  Whose  Deposit  of  First  Payment  has  been 
made  with  btate  treasurer  is  entitled  to  award  as  against  higher  bid- 
der who  did  not  make  deposit  till  after  bids  opened. 

Distinguished  in  Whitis  v.  Bobison,  102  Tex.  389,  117  S.  W.  429, 
where  highest  bidder  for  school  land  deposited  check  for  first  pay- 
ment, which  was  collected  on  same  day,  check  was  payment  entitling 
bidder  to  land;  Buckley  v.  Terrell,  101  Tex.  489,  109  S.  W.  862,  can- 
cellation of  award  to  purchaser  for  cash  on  ground  that  price  not 
in  treasury  to  purchaser's  credit  when  award  made,  improper  where 
purchaser  directed  transfer  from  other  payments  made  by  him  on 
other  lands,  but  transfers  not  made  because  of  fault  of  land  officers. 

101  Tex.  19&-200,  105  S.  W.  989,  GULF,  OOLO.  ETC.  BY.  ▼.  AK80N. 

Where  Horses  are  Killed  at  Night  at  Crossing  on  fenced  railroad 
track,  evidence  that  rapidly  running  train  was  heard  to  give  stock 
signals    does  not  show  negligence. 

Approved  in  Texas  etc.  B.  B.  Co.  ▼.  Bandal,  48  Tex.  Civ.  639,  108 
S.  W.  506,  where  evidence  showed  that  if  horse  killed  by  train  it 
was'  at  point  where  track  not  required  to  be  fenced,  and  there  was 
nothing  to  show  killing  resulted  from  negligence,  error  to  refuse  to 
direct  verdict  for  defendant. 

101  Tez.  202-205,  105  B.  W.  1113,  EIDSON  v.  BEEDEB. 

Appellate  Oonrt»  on  Holding  Evidence  to  have  Been  Impropedy 
Excluded,  cannot  render  judgment  thereon  as  lower  court  might  have 
done  if  it  had  been  admitted  and  treated  as  undisputed. 

Approved  in  Brazelton  v.  Campbell  Co.,  49  Tex.  Civ.  223,  108  S.  W. 
771,  where  master's  report  improperly  stricken  out  by  trial  court, 
appellate  court  cannot  consider  it  on  appeal  in  construing  writings. 

101  Tez.  226-231,  130  Am.  St.  Bep.  839,  105  &  W.  1118,  HAINES  ▼. 
WEST. 

A  Judgment  Ag&lnst  a  Lonatic  is  not  void. 

See  note,  130  Am.  St.  Bep.  847. 

One  Voluntarily  Making  Himself  Party  Defendant,  though  not  by 
true  name,  is  bound  by  judgment;  and  parol  is  admiMible  to  identify 
him  as  party  to  action. 

See  note,  131  Am.  St.  Bep.  947. 

101  Tez.  250-254,  106  S.  W.  319,  EX  PABTE  TESTABD. 

Miscellaneous.— Cited  in  Ex  parte  Testard,  102  Tex.  288,  115  S.  W. 
1155,  reaffirming  all  rules  of  principal  case. 

101  Tez.  255-260,  106  B,  W.  821,  MISSOUBI,  EAK.  ETO.  BY.  Oa  ▼. 
SAXmDEB& 
Where  There  is  No  Boom  for  Dispute  as  to  Liability,  on  undisputed 
facts,  court  should  take  question  from  jury. 
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Approved  in  Chicago  etc.  By.  Co.  v.  Poore,  49  Tex.  Civ.  192,  108  S. 
W.  504,  applying  rule  to  carrier's  liability  for  injury  to  passenger. 

101  Tez.  269-271,  106  S.  W.  325,  TBXA8  ft  PACIFIO  BY.  00.  v. 
WILSON. 

Oonflict,  Beqniring  Oonrts  of  OivU  Appeals  to  Certify  Question  to 
supreme  court,  is  with  ruling  of  another  court  of  civil  appeals  and  not 
with  that  of  supreme,  court. 

Approved  in  McKay  v.  Conner,  101  Tex.  313,  107  S.  W.  46,  follow- 
ing rule. 

Miscellaneous. — Cited  in  Texas  etc.  By.  Co.  v.  Pruitt,  49  Tex.  Civ. 
375,  110  S.  W.  968,  as  to  liability  of  railroad  to  keep  fences  in  repair. 

101  Tez.  S29-3S0,  107  8.  W.  49,  OHICAOO,  B.  L  ft  PAO.  BY.  CO.  v. 
BXJBNa 

Miscellaneous. — Cited  in  Toland  v.  Sutherlin,  49  Tex.  Civ.  540,  110 
8.  W.  489. 

101  Tez.  362-367,  107  8.  W.  528,  ALLEN  V.  ALLEN. 

No  Besolting  Trust  Arises  ftom  Payment  of  Porcliase  Price  of  land 
by  third  person  after  title  has  fully  vested  in  vendee. 

Approved  in  Hayworth  v.  Williams,  102  Tex.  314,  132  Am.  St.  Rep. 
879,  116  S.  W.  45,  following  rule. 

101  Tez.  376-882,  108  S.  W.  168,  810,  FIBE  ASSOCIATION  OF 
PHILADELPHIA  V.   LOVE. 

Miscellaneous. — See  note,  131  Am.  St.  Rep.  880,  on  taxation  of 
franchises  of  insurance  companies  graduated  on  amount  of  premiums 
received. 

101  Tez.  399-404,  108  a  W.  806,  MISSOXJBI,  KANSAS  ETC.  BY.  00. 
V.  CBISWELL. 

Bailroad  is  Liable  for  Negligence  in  Failing  to  Keep  In  Order  cus- 
tomary way  in  depot  grounds  though  it  has  provided  proper  way  at 
other  part. 

See  note,  23  L.  B.  A.  (n.  s.)  634. 

101  Tez.  418-422,  108  8.  W.  808,  HOUSTON  ft  TEXAS  OENTBAL 
BY.  CO.  V.  BOBEBTa 

Witness  cannot  Testify  to  His  Opinion  In  Matter  involving  his 
conclusion  on  mixed  question  of  law  and  fact;  i.  e.,  reasonable  time 
for  transportation  of  cattle  between  two  points. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Kimble,  49  Tex.  Civ.  626,  109  S. 
W.  235,  applying  rule  to  opinion  of  witness  as*  to  what  would  have 
been  reasonable  value  of  cattle  if  transported  within  reasonable  time 
'and  with  ordinary  care. 

Distinguished  in  St.  Louis  etc.  By.  Co.  v.  Wilhelm,  49  Tex.  Civ. 
641,  108  S.  W.  1195,  arguendo. 

101  Tez.  449^66,  108  8.  W.  1160,  15  L.  B.  A.  (n.  s.)  1277,  SUPBEME 
LODGE,  KNIGHTS  ETC.  OF  HONOB  V.  PAYNE. 

Where  Applicant  for  Insurance  Warrants  Answers  Given  to  Ez- 
aminer  and  as  written,  there  can  be  no  recovery  if  answers  are  untrue 
though  made  in  good  faith,  and  were  not  as  written  down  by  ex- 
aminer. 

See  note,  16  L.  B.  A.  (n.  s.)  1260. 
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101  Tex.  490-494,  130  Am.  St.  Bep.  869,  100  a  W.  Oil,  OBEAlflEB 
V.  BBISCOE. 

Where  Husband  and  Wife  SetUed  on  Land  to  Get  Homestead  Dona- 
tion and  wife  died  and  husband  remarried  within  three  years'  oeea- 
pancj  period,  and  patent  thereafter  issued  to  him,  land  was  eom- 
munity  property  of  first  marriage. 

See  note,  130  Am.  St.  Bep.  1116. 

Distinguished  in  Simpson  v.  Oats,  102  Tex.  188,  114  S.  W.  106,  hold- 
ing where  hubband  and  wife  settled  on  public  domain  under  deed 
from  husband's  father,  and  after  wife's  death  husband,  on  ascertain- 
ing it  was  vacant  public  land,  had  survey  made  and  filed  of  one 
hundred  and  sixty  acres,  land  was  separate  property. 

101  Tex.  494-606,  109  S.  W.  917,  McCOBD  ▼.  NABGUBS. 

In  Action  to  Set  Aside  for  Fraud  Sale  of  Corporate  Stock  and  re- 
cover dividends  collected  by  defendant  thereon  as  stockholder,  four 
year  statute  of  limitations  applies. 

Distinguished  in  Gordon  v.  Bhodes,  102  Tex.  303,  116  S.  W.  42, 
action  against  realty  brokers  for  deceit  in  selling  land  is  governed 
by  Bevised  Statutes,  article  3354,  requiring  actions  for  debt  not  evi- 
denced by  writing  to  be  brought  within  two  years. 

101  Tex.  531-633,  109  8.  W.  863,  KANSAS  GITT  LIFE  INS.  GO.  T. 
LGVE. 

Miscellaneous. — See  note,  131  Am.  St.  Bep.  880,  884,  on  occupation 
taxes  on  insurance  companies. 

101  Tex.  640-643,  109  S.  W.  928,  HABPEB  ▼.  MGSS. 

Question  of  GredibiUty  of  Witnesses  is  for  jury. 

Approved  in  Coleman  v.  State,  64  Tex.  Or.  401,  112  S.  W.  1075, 
applying  rule  in  criminal  case. 

101  Tex.  648>563,  109  S.  W.  925,  TEXAS  GENTBAL  BY.  GG.  T.  PBXT- 
ITT. 

Immunity  of  Ballroad  ftom  Liability  for  KlUlng  Stock  in  absence 
of  negligence  where  it  fences  road  extends*  only  where  such  fence  is 
sufficient  to  turn  ordinary  stock. 

Approved  in  Texas  etc.  By.  Co.  v.  Webb,  102  Tex.  215,  114  S.  W. 
1174,  if  gates  are  put  where  they  are  not  required  or  permitted,  bur- 
den is  on  railroad  to  see  that  they  are  kept  closed. 

101  Tex.  664^72,  110  B.  W.  41,  TEXAS  ft  NEW  GBLEAK8  B^  B. 
GO.  V.  WELLS-FABGG  EXPRESS  GG. 

Anti-free  Pass  Act  Does  not  Apply  to  Prior  Gontracts  between  rail- 
roads and  express  companies  for  carrying  of  express  messengers  free. 

See  note,  23  L.  B.  A.  (n.  s.)  218. 

101  Tex.  577-582,  110  B.  W.  733,  BGBEBTS  ▼.  TEBBELL. 

Term  "Vacant  Public  Lands"  as  Used  in  Statutes  does  not  include 
islands  belonging  to  state. 

Approved  in  De  Merit  v.  Bobinson,  102  Tex.  361,  116  S.  W.  797, 
"public  lands,"  as  used  in  Bevised  Statutes,  3498a,  3498 j,  does  not 
include  soil  lying  below  ordinary  high  tide. 
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1  TaoL  Ap.  l-6»  BEED  ▼.  STATE. 

Objection  to  Indictment  on  Gronnd  of  Illegality  of  Qrand  Jury 
or  irregularity  of  its  action  is  not  good  in  abatement  of  indictment 
or  in  arrest  of  judgment. 

Approved  in  Mahl  v.  State,  1  Tex.  Ap.  129,  reaffirming  rule;  Bim 
y.  State,  1  Tex.  Ap.  458,  only  ground^  for  new  trial  in  felony  case  are 
those  mentioned  in  statute;  Tbomason  v.  State,  2  Tex.  Ap.  556,  arti- 
cle 2950,  Paschal's  Digest,  sets  out  grounds  upon  which  to  base  mo- 
tion to  set  aside  indictment. 

Objectiona  to  QaaliflcationB  of  One  or  All  Grand  Jurors  are  avail- 
able only  by  challenge  to  array  or  particular  juror  before  impanel- 
ment  of  grand  jury. 

Approved  in  Smith  y.  State,  1  Tex.  Ap.  134,  reaffirming  rule; 
Green  t.  State,  1  Tex.  Ap.  86,  no  change  in  mode  of  challenge  of 
array  under  Code  of  Criminal  Procedure;  Hart  v.  State,  15  Tex.  Ap. 
222,  after  organization,  array  of  grand  jury  cannot  be  attacked;  State 
V.  Collyer,  17  Nev.  279,  30  Pac.  892,  plea  to  indictment  waives  ob- 
jections to  method  of  selecting  jury.  See  notes,  12  Am.  St.  Rep.  907, 
908;  28  L.  B.  A.  205. 

Any  Person  may,  Before  the  Grand  Jury  have  Been  Impaneled* 
challenge  the  array,  or  any  x>€rson  presented  as  a  juror;  this  right 
should  be  accorded  prisoners  awaiting  grand  jury's  action. 

Approved  in  Kemp  v.  State,  11  Tex.  Ap.  201,  prisoner  should  be 
brought  into  court  and  permitted  to  challenge  jurors;  Caldwell  v. 
State,  12  Tex.  Ap.  317,  objection  that  clerk  did  not  draw  names  of 
jurors,  not  available  in  arrest,  or  for  new  trial. 

Miscellaneous. — Chiles  v.  State,  1  Tex.  Ap.  29,  cited  in  stating  that 
pleadings  in  cited  case  filed  in  this  case  as  part  of  defense. 

1  Tex.  Ap.  6-12,  BENSON  ▼.  STATE. 

Article  714  of  Penal  Code  was  Enacted  to  Prevent  Cmelty  to  cer- 
tain animals,  whether  by  owner  or  another  person. 

Approved  in  Turman  v.  State,  4  Tex.  Ap.  587,  Rose  v.  State,  1 
Tex.  Ap.  401,  both  holding  object  of  statute  was  to  protect  animal, 
not  owner. 
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In  an  Indictment  Under  Article  714  of  Penal  Oode,  It  is  XJnnecesBary 
to  allege  ownership  of  animal,  or  to  negative  the  idea  that  it  is  the 
property  of  accused. 

Beaffirmed  in  Darnell  v.  State,  6  Tex.  Ap.  482.  Approved  in  Stale 
V.  Leasman,  137  Iowa,  195,  114  N.  W.  1034,  applying  rule  to  malicious 
injury  to  train. 

It  Is  not  Good  Pleading  to  Allege  Color  of  Animal  in  Cases  of  theft, 
but  if  alleged  it  must  be  proved. 

Approved  in  State  v.  Ballard,  104  Mo.  636,  16  S.  W.  526,  minute 
description  of  animal  not  treated  as  surplusage. 

1  Tex.  Ap.  12-19,  GIBBS  ▼.  STATE. 

In  Felony  Cases  the  Court  must  Deliver  Written  Charge  to  Jnry, 
setting  out  law  applicable  to  facts  in  proof,  but  the  evidence  must 
not  be  summed  up. 

Approved  in  Jones  v.  State,  5  Tex.  Ap.  133,  judge  cannot  be  re- 
quired to  do  more  than  plainly  charge  the  law. 

New  Trial  will  not  be  Granted  on  Gronnd  of  Vfvmly  Dtscovered 
evidence  to  impeach  witness  sworn  at  trial. 

Approved  in  Higginbotham  v.  State,  3  Tex«  Ap.  450,  Love  v.  State, 
3  Tex.  Ap.  501,  Boothie  v.  State,  4  Tex.  Ap.  218,  and  Hauck  v.  State, 
1  Tex.  Ap.  361,  new  trial  will  not  be  granted  simply  to  permit  party 
to  procure  testimony  to  impeach  witness;  Montgomery  v.  State,  4 
Tex.  Ap.  143,  affidavit  must  show  materiality  of  new  evidence  and  dili- 
gence used  to  procure  it  before  trial. 

The  Doubt  Which  will  Justify  Acquittal  in  a  Criminal  Case  must  be 
a  reasonable  one. 

See  note,  41  L.  B.  A.  538. 

1  Tex.  Ap.  19-27,  CESUBE  ▼.  STATE. 

The  Bnle  That  Evidence  must  Correspond  With  Allegations,  and 
be  confined  to  the  issue,  excludes  proof  of  collateral  facts  which 
afford  no  reasonable  presumption  pertinent  to  issue,  except  when 
knowledge  or  intent  is  a  material  inquiry. 

Approved  in  Persons  v.  State,  3  Tex.  Ap.  244,  Fore  v.  State,  5  Tex. 
Ap.  254,  and  Chumley  v.  State,  20  Tex.  Ap.  557,  all  reaffirming  rule; 
Bichards  v.  State,  3  Tex.  Ap.  425,  evidence  of  attack  with  ax  admis- 
sible in  trial  for  assault  with  pistol  where  part  of  res  gestae;  Green 
V.  State,  12  Tex.  Ap.  58,  excluding  evidence  of  collateral  facts;  Pinck- 
ord  V.  State,  13  Tex.  Ap.  478,  evidence  must  correspond  with  allega- 
tions; Taylor  v.  State,  27  Tex.  Ap.  466,  11  S.  W.  462,  reversing  judg- 
ment where  improper  evidence  prejudicially  admitted;  Crass  v.  State, 
30  Tex.  Ap.  481,  17  S.  W.  1097,  evidence  of  offense  subsequent  to 
date  of  indictment  inadmissible;  Felsenthal  v.  State,  30  Tex.  Ap.  676, 
18  S.  W.  644,  reversing  where  judgment  of  conviction  in  former  e&se 
read  in  trial  for  different  offense;  State  v.  Olds,  18  Or.  443,  22  Pac. 
941,  allegations  and  proof  must  correspond.  See  note,  62  L.  B.  A« 
197. 

On  Trials  of  Offenses  to  Which  Alternative  Penalties  are  Attached, 

the  court  must,  whether  asked  or  not,  give. such  alternative  penalties 
in  charge  to  jury,  and  omission  to  do  so  is  error  authorizing  granting 
of  new  trial. 

Approved  in  Lewis  v.  State,  1  Tex.  Ap.  326,  reversing  where  proper 
charge  not  given,  though  not  asked. 
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1  Tez.  Ap.  27-33,  CHILES  v.  STATE. 

Since  Act  of  June  3,  1873,  Imposing  Tax  on  Nine  and  Ten  Pin 
AUeys,  betting  upon  ordinary  games  played  thereon  is  not  an  offense 
known  to  laws  of  this  state. 

Approved  in  Overby  v.  State,  18  Fla.  183,  keeping  keno  game  is 
legalized  by  Laws  of  1879,  chapter  3099. 

Overruled  in  Parker  v.  State,  13  Tex.  Ap.  214,  Butberford  v.  State, 
39  Tex.  Cr.  138,  45  S.  W.  581,  and  Beeves  v.  State,  12  Tex.  Ap.  201, 
penalty  attaches  to  keeping  gaming  table  on  alley,  though  tax  paid 
on  same. 

It  is  not  to  be  Supposed  That  the  Legislatnre  Intended  to  Punish 
criminally  any  of  the  acts  from  which  the  revenues  are  derived. 

Approved  in  Harris  v.  State,  9  Tex.  Ap.  311,  312,  discussing  case 
regarding  compatibility  of  amendment  of  Penal  Code  of  April  9,  1893, 
and  impost  tax  of  June  3,  1873. 

Later  Statute  Preyails  Where  Repugnant  Statutes  passed  at  same 
session. 

Approved  in  Bagazine  v.  State,  47  Tex.  Cr.  49,  84  S.  W.  833,  ap- 
plying rule  to  criminal  statutes  defining  offense  of  theft  of  oysters. 

1  Tez.  Ap.  33-36,  DOBSEY  v.  STATE. 

In  Trials  for  Bape,  or  Assaults  to  Commit  Rape,  Accused  may  ad- 
duce evidence  impeaching  general  character  of  female  for  chastity — 
not  to  excuse  offense,  but  to  raise  presumption  of  consent.  But  par- 
ticular instances  of  illicit  intercourse  are  inadmissible. 

Approved  in  State  v.  Ogden,  39  Or.  210,  65  Pac.  454,  Wilson  v. 
State,  17  Tex.  Ap.  533,  Mayo  v.  State,  7  Tex.  Ap.  349,  Lawson  v. 
State,  17  Tex.  Ap.  302,  and  Jenkins  v.  State,  1  Tex.  Ap.  354,  exclud- 
ing evidence  of  intercourse  of  prosecutrix  with  others  than  defend- 
ant.    See  notes,  80  Am.  Dec.  368;  14  L.  B.  A.  (n.  s.)  723. 

Where  No  Evidence  Tending  to  Establish  a  Fact,  Courts  are  not 
required  to  charge  law  which  is  predicated  upon  assumed  existence 
of  the  fact. 

Approved  in  Pugh  v.  State,  2  Tex.  Ap.  545,  reaffirming  rule. 

1  Tex.  Ap.  36-41,  WENZE  v.  STATE. 

Though  Drunkenness  cannot  Itself  Constitute  Excuse  for  Crime, 
in  cases  involving  intent  as  well  as  acts,  proof  of  drunkenness  may 
be  heard  to  test  capacity  at  that  time  to  distinguish  between  right 
and  wrong. 

Approved  in  Loza  v.  State,  1  Tex.  Ap.  492,  error  not  to  admit  evi- 
dence of  drunkenness  to  enable  jury  to  determine  condition  of  mind; 
Jeffries  v.  State,  9  Tex.  Ap.  601,  drunkenness  does  not  mitigate  as- 
sault to  murder  to  aggravated  assault;  Wood  v.  State,  34  Ark.  345, 
36  Am.  Bep.  15,  where  one  too  drunk  to  form  intent  to  steal,  there 
is  no  offense;  People  v.  Blake,  65  Cal.  278,  4  Pac.  3,  admitting  evi- 
dence of  drunkenness  in  trial  for  forgery  to  show  condition  of  mind; 
Garner  v.  State,  28  Fla.  155,  29  Am.  St.  Bep.  252,  9  So.  846,  where 
defendant  too  drunk  to  form  premeditated  design  he  cannot  be  con- 
victed of  murder  in  first  degree.  See  notes,  62  Am.  Dec.  545;  36  L. 
B.  A.  470;  8  L.  B.  A.  34. 

1  Tex.  Ap.  41-47,  NELSON  v.  STATE. 

Though  Necessary  That  Indictment  for  Murder  Should  Charge  fatal 
wound  to  have  been  inflicted  in  some  portion  of  deceased's  body,  proof 
need  not  locate  wound  in  conformity  with  charge. 
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Approved  in  Williami  v.  State,  1  Tex.  Ap.  465,  suggesting  more  par- 
ticularitj  in  locating  wound  in  body. 

Overruled  in  Williams  v.  State,  3  Tex.  Ap.  129,  Wilkerson  v.  State, 

2  Tex.  Ap.  269,  both  holding  it  unnecessary  to  allege  in  what  part  of 
body  wound  located. 

Refusal  of  Applicatioii  for  Ooatinuanee  in  Capital  Case  will  not  be 
revised  unless  bill  of 'exceptions  saved  to  ruling. 

Approved  in  McMahon  v.  State,  1  Tex.  Ap.  108,  Smith  ▼.  State, 
1  Tex.  Ap.  135,  Brooks  v.  State,  2  Tex.  Ap.  1,  Grant  v.  State,  3 
Tex.  Ap.  2,  Jackson  v.  State,  4  Tex.  Ap.  295,  Allen  v.  State,  4  Tex. 
Ap.  583,  Blankenship  ▼.  State,  5  Tex.  Ap.  219,  Zumwalt  v.  State, 
5  Tex.  Ap.  525,  Harris  v.  State,  6  Tex.  Ap.  Ill,  Crutchfield  v.  State, 
7  Tex.  Ap.  66,  Beynolds  v.  State,  7  Tex.  Ap.  517,  Meyers  Vt  State, 
7  Tex.  Ap.  643,  and  Prator  v.  State,  15  Tex.  Ap.  368,  all  reaffirming 
rule;  HoUis  v.  State,  9  Tex.  Ap.  646,  and  Gaston  v.  State,  11  Tex. 
Ap.  145,  recital  in  judgment  that  application  overruled  insufficient. 

Where  a  New  County  is  Created  Old  County  has  JnrlBdiction  of 
offenses  committed  therein  until  such  county  is  actually  organized  by 
election  and  qualification  of  necessary  officers. 

Approved  in  Weller  v.  State,  16  Tex.  Ap.  210,  reaffirming  rule; 
Hernandez  v.  State,  19  Tex.  Ap.  409,  offense  committed  in  new  county 
should  be  tried  there  after  organization.    See  note,  62  Am.  Dec.  534. 

1  l!ez.  Ap.  47-66,  28  Am.  Bep.  896,  QtJITZOW  V.  STATE. 

Plea  of  Former  Conviction  is  Oood  Only  Where  Defendant  has  pre- 
viously been  legally  convicted  in  court  of  competent  jurisdiction,  upon 
same  accusation,  after  trial  on  merits  for  same  offense. 

Approved  in  Allen  v.  State,  7  Tex.  Ap.  300,  conviction  of  simple 
assault  in  justice's  court  no  bar  to  prosecution  for  aggravated  assault; 
Ex  parte  Rogers,  10  Tex.  Ap.  665,  plea  of  former  acquittal  not  show- 
ing it  was  for  same  offense  unavailable;  Hirshfield  v.  State,  11  Tex. 
Ap.  215,  "same  offense"  means  same  criminal  act  or  omission;  Williams 
v.  State,  13  Tex.  Ap.  288,  plea  autrefois  convict  must  contain  record 
of  former  indictment  and  conviction  or  identity  of  person  and  offense; 
Ex  parte  Porter,  16  Tex.  Ap.  324,  dismissal  of  prosecution  before 
jeopardy  no  bar  to  subsequent  prosecution;  Gresham  v.  State,  19  Tex. 
Ap.  511,  513,  where  evidence  necessary  to  support  second  indictment 
would  have  supported  conviction  upon  first,  plea  of  former  acquittal 
is  good;  Hurst  v.  State,  86  Ala.  607,  11  Am.  St.  Rep.  81,  6  So.  121, 
conviction  of  offense  charged  with  one  intent  bars  action  for  same 
offense  charging  different  intent.  See  notes,  58  Am.  Dec.  548;  14 
Am.  St.  Rep.  572. 

Plea  of  Former  Conviction  Is"  of  Mixed  Nature,  Consisting  of  Rec- 
ord and  fact  upon  which  accused  has  right  to  trial  and  verdict,  and 
refusal  thereof  is  error. 

Reaffirmed  in  Grisham  v.  State,  19  Tex.  Ap.  512. 

Theft  of  Several  Articles  at  Same  Time  by  Same  Act  Constltates 
single  offense,  and  conviction  or  acquittal  of  theft  of  single  article 
bars  indictment  and  trial  for  theft  of  others. 

Approved  in  Hirshfield  v.  State,  11  Tex.  Ap.  216,  reaffirming  rule; 
Paschal  v.  State,  49  Tex.  Cr.  114,  90  S.  W.  880,  holding  conviction  for 
aggravated  assault  bars  prosecution  for  assault  to  murder  for  same 
transfiction ;  Long  v.  State,  55  Tex.  Cr.  61,  114  S.  W.  635,  refusing 
to  limit  effect  of  testimony  of  extraneous  crimes  introduced  to  show 
intent;  Simco  v.  State,  9  Tex.  Ap.  349,  and  Addison  v.  S.:ate,  3  Tex. 
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Ap.  43,  indictment  maj  charge  theft  of  three  horses,  property  of 
separate  owners,  when  all  taken  at  once;  Backer  y.  State,  7  Tex.  Ap. 
554,  indictment  may  coif  tain  several  counts  charging  but  one  offense; 
Adams  y.  State,  16  Tex.  Ap.  171,  applying  rule  to  offense  of  illegally 
branding  stock;  Ackerman  v.  State,  7  Wyo.  511,  54  Pae.  230,  property 
of  several  persons,  taken  at  same  time,  one  offense;  dissenting  opinion 
in  Cornelius  v.  State,  54  Tex.  Or.  198,  112  S.  W.  1063,  majority  per- 
mitting defendant  to  be  tried  for  murder  upon  reversal  of  conviction 
of  manslaughter.    See  notes,  41  Am.  Bep.  476;  92  Am.  St.  Bep.  117. 

1  Tex.  Ap.  66-57,  THOMPSON  v.  STATE. 

Court  of  Appeals  wUL  not  Disturb  Verdict  Where  Evidence  is  suffi- 
cient to  support  it,  except  where  verdict  appears  to  be  wrong,  oppres- 
sive and  unjust. 

Approved  in  State  v.  Clifford,  59  W.  Ya.  26,  52  S.  E.  981,  setting 
aside  verdict  of  murder  where  unsupported  by  evidence;  Leverett  v. 
State,  3  Tex.  Ap.  219,  and  Brown  v.  State,  2  Tex.  Ap.  191,  sustaining 
verdict  where  supported  by  evidence;  Lowe  v.  State,  4  Tex.  Ap.  37, 
referring  to  indictment  as  compared  with  one  in  leading  case. 

1  Tez.  Ap.  5&-61,  BXHE  V.  STATE. 

Indictment  for  Threatening  to  Take  Life  of  Hnman  Being,  or  to 
inflict  serious  bodily  injury,  must  not  only  charge  making  threat,  but 
that  it  was  seriously  made  with  intention  to  execute  it. 

Approved  in  Shelton  v.  State,  56  Tex.  Cr.  267,  119  S.  W.  863,  evi- 
dence held  sufficient  to  convict;  Vincent  v.  State,  3  Tex.  Ap.  680,  sus- 
taining verdict  where  court  charged  that  jury  must  believe  threat 
seriously  made;  Tynes  v.  State,  17  Tex.  Ap.  127,  indictment  charging 
threat  made  ''unlawfully"  insuf^cient,  as  it  does  not  comprehend  word 
"knowingly." 

Recognizance  is  Fatally  Defective  Which  Does  not  State  Offense 
charged  in  indictment,  either  in  haec  verba  or  substantially,  or  which 
fails  to  state  any  offense  known  to  law. 

Approved  in  Coney  v.  State,  1  Tex.  Ap.  63,  recognizance  not  set- 
ting out  offense  insufficient;  McLaren  v.  State,  3  Tex.  Ap.  682,  dis- 
missing bail  bond  not  describing  offense  known  to  law. 

1  Tez.  Ap.  62-63,  CONEY  V.  STATE. 

Act  of  April  27,  1871,  Does  not  Repeal  Third  Clause  of  Article  263, 
Code  of  Criminal  Procedure,  requiring  recognizance  to  show  accused 
to  be  charged  with  offense  against  laws  of  state. 

Approved  in  Munch  v.  State,  3  Tex.  Ap.  553,  reaffirming  rule;  Bull 
V.  State,  1  Tex.  Ap.  61,  recognizance  not  charging  offense  in  indict- 
ment insufficient;  McLaren  v.  State,  3  Tex.  Ap.  682,  no  such  offense 
as  **making  threats." 

1  Tex.  Ap.  64^66,  YOUNG  v.  STATE. 

Appeal  wUl  be  Dismissed  Where  Record  Does  not  Show  Rendition 
of  final  judgment  of  conviction. 

Approved  in  Labbaite  v.  State,  4  Tex.  Ap.  170,  and  Butler  v.  State, 

2  lex.  Ap.  530,  appeal  will  not  lie  from  judgment  overruling  motion 
for  bew  trial;  Roberts  v.  State,  3  Tex.  Ap.  47,  an  entry,  "judgment 
accordingly,  taxing  all  costs  against  defendant,"  is  not  judgment; 
Darnell  v.  State,  24  Tex.  Ap.  8,  5  S.  W.  523,  judgment  in  ex  parte 
proceeding  on  insanity,  after  conviction  of  offense,  no  judgment  from 
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which  appeal  lies;  dissenting  opinion  in  McCorqnodale  v.  State,  54  Tex. 
Or.  367,  368,  98  S.  W.  888,  majoritj  holding  court  of  appeals  maj  cor- 
rect judgment.    See  note,  28  L.  B.  A.  631. 

1  Tex.  Ap.  66-72,  QTHTZOW  v.  STATE. 

Felonious  Intent  is  Essential  Ingredient  of  Theft  and  must  exist 
at  time  of  taking. 

Approved  in  Pitts  t.  State,  3  Tex.  Ap.  212,  reversing  judgment 
where  felonius  intent  to  appropriate  an  estraj  not  shown;  Morrison 
T.  State,  17  Tex.  Ap.  37,  50  Am.  Bep.  121,  felonious  intent  is  gist  of 
action.  See  notes,  57  Am.  Dec.  274;  67  Am.  Dec.  675;  94  Am.  Dec. 
322;  88  Am.  St.  Bep.  601. 

Consent  of  Owner,  If  Obtained  by  False  Pretext,  is  No  Defense  to 
charge  of  theft,  if  intention  of  accused  at  time  of  taking  was  to 
deve&t  owner  of  his  property. 

Approved  in  Beed  v.  State,  16  Tex.  Ap.  591,  reaffirming  rule;  Hud- 
son V.  State,  10  Tex.  Ap.  230,  and  Keonio  v.  State,  4  Tex.  Ap.  174, 
charge  of  rule  not  error;  Hirshfield  t.  State,  12  Tex.  Ap.  216,  con- 
viction for  swindling  may  be  had  under  indictment  for  theft.  See 
notes,  57  Am.  Dec.  281;  88  Am.  St.  Bep.  561. 

1  Tex.  Ap.  72-74,  TBEVINO  v.  STATE. 

It  Seems  That  the  Action  of  the  I«ower  Court  Befosing  First  Con- 
tinuance will  be  examined  where  shown  by  statement  of  facts. 

Approved  in  Mitchell  v.  State,  2  Tex.  Ap.  405,  and  Bertrong  v. 
State,  2  Tex.  Ap.  162,  motion  for  new  trial  will  not  be  considered  in 
absence  of  statement  of  facts. 

Defendant  Should  be  Granted  a  Continuance  on  Oroimd  of  Absence 

of  witnesses  where  he  has  had  little  time  to  prepare  for  trial  and  has 
used  due  diligence  to  procure  their  attendance. 

Approved  in  White  v.  State,  6  Tex.  Ap.  481,  refusing  continuance 
on  ground  for  new  trial  where  diligence  not  used. 

1  Tex.  Ap.  74-81,  HABBIS  v.  STATE. 

Where  Statement  of  Facts  Made  by  Judge  Fails  to  Mention  certain 
evidence  admitted  over  exception  by  accused,  but  bill  of  exceptions 
discloses  it,  the  objection  and  ruling  thereon,  court  of  appeals  will 
revise  such  ruling. 

Approved  in  Hardy  v.  State,  31  Tex.  Cr.  292,  20  S.  W.  561,  bill  of 
exceptions  controls  statement  of  facts  as  to  contradictions. 

Hearsay  Beports  of  Transactions  or  Statements,  whether  verbal 
or  written,  given  by  person  not  produced  as  a  witness  are  inadmis- 
sible. 

Approved  in  Estes  v.  State,  23  Tex.  Ap.  611,  5  S.  W.  177,  revers- 
ing judgment  where  conviction  had  upon  hearsay  evidence;  Ezzell  v. 
State,  29  Tex.  Ap.  523,  16  S.  W.  782,  and  Stringf ellow  v.  Montgomery, 
57  Tex.  352,  both  excluding  hearsay  evidence. 

1  Tex.  Ap.  81-82,  BELL  V.  STATE. 

Judgment  will  be  Beversed  Where  Venue  not  proven. 

Approved  in  Moore  v.  State,  2  Tex.  Ap.  351,  proof  of  venue  should 
not  be  left  to  intendment  or  presumption;  Turman  v.  State,  4  Tex. 
Ap.  588,  and  Boston  v.  State,  5  Tex.  Ap.  386,  32  Am.  Bep.  576,  both 
holding  venue  must  be  proved. 
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1  Tex.  Ap.  82-87,  GREEN  v.  STATE. 

Challenge  to  Array  of  Grand  Jnrles  can  Only  be  Made  for  two 
causes:  1.  When  list  of  persons  summoned  by  sheriff  was  not  selected 
by  county  court  ^  2.  In  case  grand  juror  was  summoned  by  county 
court,  that  sheriff  acted  corruptly  in  summoning  one  or  more  jurors. 

Approved  in  Mahl  v.  State,  1  Tex.  Ap.  129,  objection  that  grand 
jury  not  properly  formed  cannot  be  taken  as  plea  in  abatement;  State 
V.  Colly er,  17  Nev.  280,  30  Pac.  893,  court  cannot  originate  new 
ground  of  challenge.  See  notes,  12  Am.  St.  Bep.  907;  27  L.  B.  A.  777, 
783. 

Action  of  Lower  Court  Befnstng  Contlnnance  will  not  be  Revised 
in  absence  of  statement  of  facts. 

Beaffirmed  in  Smith  ▼.  State,  1  Tex.  Ap.  134. 

1  Tex.  Ap.  90-95,  28  Am.  Rep.  399,  WTTJJAMS  v.  STATE. 

A  Variance  is  Always  Fatal  in  Indictment  Where,  in  the  Omission 
of  one  letter,  the  meaning  is  altered  by  changing  the  word  misspelled 
into  another  of  different  meaning. 

Distinguished  in  Snow  ▼.  State,  6  Tex.  Ap.  286,  use  of  "their"  for 
"his"  does  not  invalidate  indictment. 

The  Word  ''Ravish"  When  Used  in  Indictment  for  Rape,  implies 
force,  and  that  the  sexual  intercourse  was  against  will  of  woman. 

Beaffirmed  in  Gibson  ▼.  State,  17  Tex.  Ap.  577;  Walling  v.  State, 
7  Tex.  Ap.  626.  Approved  in  Blard  v.  State,  79  Ark.  293,  97  S.  W. 
672,  indictment  for  rape  sufficient  where  allegation  "against  her  will" 
omitted.    See  note,  40  Am.  St.  Bep.  282. 

The  Allegata  and  Probata  most  Reciprocally  Correspond,  and  when 
the  pleader  sets  out  special  cause  or  ground  of  action,  he  will  be 
held  to  that  alone  and  cannot  recover  or  convict  upon  causes  not 
alleged. 

Approved  in  Milton  v.  State,  23  Tex.  Ap.  209,  4  S.  W.  575,  indict- 
ment for  assault  with  intent  to  commit  rape  will  not  support  convic- 
tion of  rape  by  fraud;  Melton  v.  State,  24  Tex.  Ap.  286,  6  S.  W.  39, 
attempt  to  rape  has  elements  which  do  not  constitute  a  technical 
assault. 

Indictment  for  Rape  Should  FoUow  the  Statute,  but  substantial 
accuracy  is  sufficient. 

Approved  in  O'Bourke  v.  State,  8  Tex.  Ap.  71,  comparing  indict- 
ment with  one  in  leading  case  as  to  description  of  person  upon  whom 
offense  committed;  Cornelius  v.  State,  13  Tex.  Ap.  353,  holding  indict- 
ment not  as  definite  as  statute  sufficient. 

1  Tez.  Ap.  96-99,  BROWNING  v.  STATE. 

In  Revising  Charge  Given  to  Jury  by  Lower  Conrt»  it  is  to  be  con- 
strued as  an  entirety,  and  in  view  of  the  facts  in  evidence. 

Beaffirmed  in  Street  v.  State,  7  Tex.  Ap.  10. 

In  Misdemeanor  Cases  Exceptions  to  Rulings  or  Charge  of  Court 
muat  be  reserved  during  trial,  otherwise  they  will  not  be  revised  on 
appeal. 

Approved  in  Porter  v.  State,  1  Tex.  Ap.  479,  Haynes  v.  State,  2  Tex. 
Ap.  86,  Goode  v.  State,  2  Tex.Ap.  523,  Campbell  v.  State,  3  Tex.  Ap. 
34,  and  Foster  v.  State,  1  Tex.  Ap.  364,  refusing  to  consider  charge  to 
jury  where  not  excepted  to  below;  Work  v.  State,  3  Tex.  Ap.  235, 
noting  exception  upon  record  does  not  fill  requirements  of  law. 
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Approved  in  Pitts  v.  State,  3  Tex.  \ //  '       «t8,  the  code 

where   felonius  intent  to  appropriate         .  .  *  .'  ,^  .     t>-«*  --♦ 

V.  State,  17  Tex.  Ap.  37,  50  Am.  Er     -  ;  .  ^^™-  ^'^  *''' 

action.    See  notes,  57  Am.  Dec.  2'/        "  .   reaffirming  nUe; 

322;  88  Am.  St.  Hep.  601.  /  ..  •  ^^^  TZrn*.v.  o- 

'  ^  ■     •  .  *inff  seals  of  attoTDeys  o. 

Consent  of  Owner,  if  Obtain^;  ^^^j  *  directory, 

charge  of  theft,  if  intention   '    )^ 
deve&t  owner  of  his  property.    ^  x'ATB. 

Approved  in  Reed  v.  Stp    /  .jclng  of  Property  alleged  to  have 

son  V.  State,  10  Tex.  Ap  .ent  of  crime  of  theft,  and  mitft  be 

charge  of  rule  not  erro  ^oed  by  circumstantial  evidence, 

viction  for  swindling  <  ^ate,  49  Tex.  Cr.  134,  122  Am.  St.  Rep.  806, 

notes,  57  Am.  Dec.  2''       .  State,  42  Tex.  Or.  580,  61  S.  W.  926,  both  re- 

V.  State,  4  Tex.  Ap.  248,  sustaining  judgment 
1  Tex.  Ap.  72-74,  '    y^  consent  proven;  Rains  v.  State,  7  Tex.  Ap.  589, 

It  Seems  Tbat   ^^t  where  want  of  consent  proven  by  circumstantial 
tlnuance  will  Y  ^^V.  State,  10  Tex.  Ap.  608,  Wilson  v.  State,  12  Tex.  Ap. 

Approved  J  '^  State,  15  Tex.  Ap.  354,  and  Stewart  v.  State,  9  Tex.  Ap. 
State,  2  Tey  y  consent  may  be  proven  by  circumstantial  evidence.  See 
absence  of  >^*^.  Dec.  271. 

Def  enc*  ■  «^et  Judge  must  Either  OiTe,  With  or  Without  ModiftcatlOD, 
of  witr  /^5  asked  or  else  refuse  them,  but  when  given  in  modified 
used  r       ^  modification  must  be  made  in  writing. 


A^      tao^^  in  Cameron  v.  State,  9  Tex.  Ap.  335,  Evans  v.  State,  13 
on         >p.  243,  both  reaffirming  rule;  Jackson  v.  State,  8  Tex.  Ap.  61, 
j^  to  refuse  to  modify  and  give  instructions  asked. 

^        1^  Ap.  108-113,  CAMPLIN  V.  STATE. 

jiidictment  for  Theft  Describing  Stolen  Property  as  "two  work- 

j^en,  the  property  of  one  T.  A.  J.,"  is  sufficient. 

Approved  in  Duval  v.  State,  8  Tex.  Ap.  371,  "one  beeT'  definite 
enough  description  in  indictment  without  word  "cattle." 

Fraudulent  Taking  of  Property  of  Another  ImpUes  That  Taker  knew 
it  was  not  his  own,  and  that  it  was  taken  to  deprive  owner  of  its 
value. 

Approved  in  Knutson  v.  State,  14  Tex.  Ap.  575,  reversing  judgment 
where  fraudulent  intent  not  proven. 

In  Prosecution  for  Theft,  Where  Evidence  Introduced  to  Prove  tak- 
ing was  in  good  faith,  under  claim  of  right,  refusal  to  instruct  jury 
to  consider  such  evidence  is  error. 

Approved  in  Smith  v.  State,  7  Tex.  Ap.  383,  reaffirming  rule;  Banks 
V.  State,  7  Tex.  Ap.  592,  sustaining  judgment  where  jury  properly  in- 
structed. 

1  Tex.  Ap.  114-117.  PEBKIN8  v.  STATE. 

A  Party  is  Entitled  to  a  Continuance  When  He  Brings  Eboself 
strictly  within  the  statute. 

Approved  in  Vickery  v.  State,  7  Tex,  Ap.  402,  reversing  judgment 
vrhere  continuance  improperly  refused. 


I 
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1  Tez.  Ap.  118-121,  JOHNSON  v.  STATE. 

Indictment  for  Stealing  Cattle  is  Snfllcient  If  It  Describes  Cattle  as 
"one  cow"  and  proof  of  its  color  and  description  are  admissible  there- 
under. 

Approved  in  Duval  ▼.  State,  8  Tex.  Ap.  371,  description  given  as 
"one  beef"  eafScient;  State  v.  Hoffman,  53  Kan.  705,  37  Pac.  139, 
description  "four  neat  cattle"  sufficient. 

While  not  Essential  That  Judge  Should  Give  Statutory  Definition  of 
theft  in  instructions,  he  should  inform  jury  of  its  substantial  elements 
and  ingredients. 

Approved  in  Hutto  v.  State,  7  Tex.  Ap.  48,  reaffirming  rule;  Cady 
V.  State,  4  Tex.  Ap.  238,  reversing  judgment  where  jury  not  instructed 
as  to  what  constitutes  theft;  Ham  v.  State,  4  Tex.  Ap.  678,  reversing 
judgment  where  law  of  case  not  given  jury. 

Whenerer  Intention  With  Which  Property  is  Taken  is  not  felonious 
or  fraudulent,  the  party  taking  it  is  not  guilty  of  theft. 

Approved  in  Bobinson  v.  State,  11  Tex.  Ap.  408,  40  Am.  Bep.  793, 
fraudulent  intent  is  gist  of  offense  of  theft;  Wolf  v.  State,  14  Tex. 
Ap.  211,  Morrison  v.  State,  17  Tex.  Ap.  37,  50  Am.  Bep.  121,  Guest  v. 
State,  24  Tex.  Ap.  241,  5  S.  W.  842,  and  Dow  v.  State,  12  Tex.  Ap. 
345,  reversing  judgment  where  no  fraudulent  intent  shown.  See  note, 
94  Am.  Dec.  322. 

1  Tez.  Ap.  121-127,  TBAMMELL  v.  STATE. 

Judgment  will  be  Beversed  Where  It  Appears  of  Becord  that  accused 
has  been,  without  his  fault,  deprived  of  any  rights  accorded  him  by 
law. 

Approved  in  Bryans  v.  State,  29  Tex.  Ap.  248,  15  S.  W.  288,  reaffirm- 
ing rule;  Bich  v.  State,  1  Tex.  Ap.  208,  and  O'Mealy  v.  State,  1  Tex. 
Ap.  182,  reversing  judgment  where  defendant  not  tried  according  to 
law;  Holden  v.  State,  1  Tex.  Ap.  234,  conviction  cannot  be  had  under 
indictment  failing  to  conclude  "against  the  peace  and  dignity  of  the 
state";  Babb  v.  State,  8  Tex.  Ap.  176,  reversing  judgment  where  in- 
struction upon  weight  of  evidence;  Buston  v.  State,  15  Tex.  Ap.  337, 
reversing  judgment  where  defendant  deprived  of  important  rights; 
Anginano  v.  State  (Tex.  Cr.),  57  S.  W.  816,  defendant  is  entitled  to 
statement  of  facts;  Bichardson  v.  State,  15  Wyo.  475,  479,  89  Pac. 
'1030,  1032,  holding  new  trial  proper  where  party  lost  benefit  of  his  < 
exceptions  through  court  stenographer  mislaying  his  stenographic 
notes. 

Distinguished  in  Ferrell  v.  State,  2  Tex.  Ap.  403,  as  being  unlike 
leading  case  in  every  material  respect. 

If  District  Judge  cannot  Approve  Statement  of  Facts  submitted  by 
parties,  he  should,  if  necessary,  keep  his  court  open  to  full  limit  to 
perfect  statement  of  his  own,  in  which  he  can  require  aid  of  attorneys 
who  conducted  trial,  though  by  appointment. 

Approved  in  Longley  v.  State,  3  Tex.  Ap.  614,  judge  not  required  to 
make  out  statement  of  facts  in  first  instance  and  of  his  own  motion. 

Where  No  Statement  of  Facts  Appears,  the  Case  will  not  be  further 
examined  by  appellate  court  than  to  see  that  indictment  will  sustain 
charge. 

Distinguished  in  Carlson  v.  State,  5  Tex.  Ap.  203,  where  not  shown 
that  defendant  injured  by  admission  of  evidence. 
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1  Tez.  Ap.  127-130,  MAHL  ▼.  STATE. 

Without  a  Statement  of  Facts,  Court  of  Appeals  will  Consider  suffi- 
ciency of  indictment,  but  will  not  revise  inatructiona  given  or  refused 
by  lower  court. 

Approved  in  Morton  v.  State,  3  Tez.  Ap.  512,  Bobson  ▼.  State,  3 
Tez.  Ap.  498,  Gindrat  v.  State,  3  Tez.  Ap.  573,  and  Longley  v.  State, 
3  Tez.  Ap.  613,  all  reaffirming  rule;  Boper  v.  Territory,  7  N.  M.  263, 
33  Pac.  1016,  reversing  judgment  where  shown  that  court  erred  in  re- 
fusing change  of  venue. 

Plea  That  Twelve  of  the  Grand  Jnxors  Who  Fonnd  the  indictment 
could  neither  speak  nor  understand  English  was  properly  stricken  out. 

See  note,  28  L.  B.  A.  205. 

1  Tez.  Ap.  130-133,  jrOHNSON  ▼.  STATE. 

Statements  of  Defendant,  Admissible  In  Criminal  Actfons;  are  con- 
fined to  euch  as  are  made  at  the  time  the  act  was  committed. 

Approved  in  Bobinson  v.  State,  3  Tez.  Ap.  257,  admission  of  declara- 
tions of  party  in  his  behalf  limited  to  such  as  are  res  gestae. 

Several  Persons  may  be  Charged  In  One  Indictment  with  the  com- 
mission of  an  offense. 

Approved  in  Davis  t.  State,  3  Tez.  Ap.  93,  sustaining  indictment 
against  two  defendants  though  reversing  judgment  on  ground  of 
erroneous  instruction. 

1  Tez.  Ap.  133-137,  SMITH  v.  STATE. 
Objections  to  Admissibility  of  Evidence  cannot  be  Primarily  raised 

in  appellate  court;  nor  will  they  be  considered  though  urged  below, 
unless  duly  reserved  by  bill  of  ezceptions. 

Approved  in  Walker  v.  State,  7  Tez.  Ap.  264,  and  Higginbotham  v. 
State,  3  Tez.  Ap.  450,  refusing  to  revise  ruling  of  court  refusing  testi- 
mony where  no  ezception  taken. 

The  Act  of  Defendant  in  Recording  Brand  of  Cattle  he  was  charged 
with  stealing  may  be  considered  by  the  jury,  if  it  was  done  in  good 
faith. 

See  note,  11  L.  B.  A.  (n.  s.)  90. 

1  Tez.  Ap.  137-145,  BOWDEN  v.  STATE. 

Where  an  Indictment  has  Been  Dismissed  as  to  one  defendant  on 
account  of  his  turning. state's  evidence,  he  cannot  be  prosecuted  for 
same  offense  where  he  has  not  violated  agreement. 

Approved  in  Holmes  v.  State,  20  Tez.  Ap.  517,  Ez  parte  Greenhaw, 
41  Tez.  Gr.  283,  53  S.  W.  1026,  both  reaffirming  rule;  Hardin  v.  State, 
12  Tez.  Ap.  190,  Gamron  v.  State,  32  Tez.  Gr.  182,  40  Am.  St.  Bep. 
766,  22  S.  W.  683,  and  Lopez  v.  State,  12  Tez.  Ap.  29,  reversing  judg- 
ment where  agreement  not  broken  by  party  agreeing  to  turn  state's 
evidence;  Commonwealth  v.  McGlusky,  151  Mass.  490,  25  N.  £.  73, 
entry  of  nolle  prosequi  is  no  bar  to  subsequent  prosecution;  Wood- 
worth  V.  Mills,  61  Wis.  51,  20  N.  W.  731,  nolle  prosequi  puts  end  to 
that  particular  indictment;  Whitney  v.  State,  53  Neb.  304,  73  N.  W. 
701,  nolle  prosequi  no  defense  where  agreement  violated.  See  notes, 
40  Am.  St.  Bep.  774;  24  L.  B.  A.  (n.  s.)  441. 

1  Tez.  Ap.  146-152,  JOHNSON  v.  STATE. 

The  Certainty  Bequlred  in  Indictment  is  Sach  as  will  Enable  accused 
to  plead  judgment  thereunder  in  bar  of  subsequent  prosecution  for 
same  offense. 
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Approved  in  Mosely  v.  State,  18  Tex.  Ap.  313,  quashing  indictment 
I  for  uncertainty. 

'  Where  Particular  Intent  is  Material  Fact  in  Description  of  ofiFense, 

it  must  be  stated  in  indictment;  but  where  intent  is  to  defraud,  it  is 
I  unnecessary  to  name  person  intended  to  be  defrauded. 

Approved  in  Labbaite  v.  State,  6  Tex.  Ap.  262,  indictment  for  intent 
I  to  defraud  need  not  name  party  intended  to  be  defrauded;  State  v. 

i  Child,  42  Kan.  614,  22  Pac.  722,  reversing  judgment  where  intent  not 

alleged  in  indictment  for  assault  to  murder. 

Evidence  of  Intoxication  of  Defendant,  Charged  With  Felony,  may 
be  introduced  to  show  state  of  mind  as  regards  intent. 
I  Approved  in  Wood  v.  State,  34  Ark.  345,  36  Am.  Bep.  15,  one  too 

I  drunk  to  form  intent  is  not  guilty  of  larceny  if  goods  relinquished 

I  before  intent  could  be  formed. 

1  Tez.  Ap.  162-164,  BBIXJi  v.  STATE. 

Plea  of  Autrefois  Acquit  is  Sustainable  Only  Where  Accused  was 
previously  acquitted  of  some  charge,  by  jury,  in  competent  court;  dis- 
missal of  prior  prosecution  will  not  support  such  plea. 
I  Approved  in  Ex  parte  Porter,  16  Tex.  Ap.  324,  reaffirming  rule; 

Mays  V.  State,  51  Tex.  Cr.  34,  101  S.  W.  234,  holding  dismissal  of  in- 
formation cannot  be  pleaded  as  former  acquittal  to  new  information; 
Bx  parte  Bogers,  10  Tex.  Ap.  665,  dismissal  is  no  bar  to  subsequent 
prosecution. 

I  Tex.  Ap.  154-159,  BBOWN  v.  STATE. 

Though  Necessary  In  Criminal  Cases  That  Corpus  Delicti  must  be 
proven,  it  may  be  proven  by  circumstantial  eviden<>e;  the  legal  test  of 
its  sufficiency  is  whether  it  satisfies  mind  of  jury  beyond  reasonable 
doubt. 

Approved  in  Willard  v.  State,  27  Tex.  Ap.  390,  11  Am.  St.  Bep.  198, 

II  S.  W.  453,  corpus  delicti  may  be  established  by  circumstantial  evi- 
dence; Kugadt  V.  State,  38  Tex.  Cr.  692,  44  S.  W.  995,  sustaining  judg- 
ment where  corpus  delicti  proven  by  circumstantial  evidence;  State  v. 
Cardelli,  19  Nev.  325,  10  Pac.  437,  and  Gay  v.  State,  40  Tex.  Cr.  262, 
49  S.  W.  618,  circumstantial  evidence  sufficient  to  prove  corpus  delicti. 
See  notes,  78  Am.  Dee.  253;  97  Am.  St.  Bep.  786;  68  L.  B.  A.  66. 

Where  the  Evidence  is  Conflicting,  the  Jury  must  Find  on  Evidence 
which  in  their  judgment  is  most  entitled  to  credit,  and  their  verdict 
will  not  be  disturbed  by  this  court. 

Approved  in  Jones  v.  State,  5  Tex.  Ap.  88,  and  Taylor  v.  State,  5 
Tex.  Ap.  2,  refusing  to  disturb  verdict  where  evidence  conflicting. 

It  is  not  Error  to  Instruct  Juiy  That  the  Doubt  on  Which  they 
should  acquit  is  not  a  mere  speculative  doubt. 

Approved  in  Ham  v.  State,  4  Tex.  Ap.  676,  "reasonable  doubt"  is 
best  given  to  jury  in  words  of  statute.  See  notes,  76  Am.  Dec.  66; 
17  L.  B.  A.  705. 

A  Naked,  Uncorroborated  Confession  is  not  Sufilclent  to  establish 
corpus  delicti,  nor  support  a  conviction. 

Beaffirmed  in  Jackson  v.  State,  29  Tex.  Ap.  464,  16  S.  W.  249. 

1  Tez.  Ap.  159-168,  DDEBBE  v.  STATE. 

To  Constitute  Murder  in  First  Degree,  the  Killing  must  be  De- 
liberate, by  person  sufficiently  self-possessed  to  comprehend  conse- 
quences of  his  act,  and  with  malicious  intent  to  kill  or  do  serious 

4  Tex.  Notes — 66 
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bodily  injury  to  deceased.  The  law  defines  no  precise  time  necessary 
for  deliberation. 

Approved  in  Hall  v.  State,  33  Tex.  Cr.  196,  26  S.  W.  72,  mind  need 
not  be  perfectly  calm,  unruffled  or  self-possessed;  separate  opinion  in 
Spears  v.  State,  41  Tex.  Cr.  537,  56  S.  W.  351,  majority  not  sustaining 
charge  as  to  "unruffled  eonditic:i  of  mind"  in  homicide  case.  See 
notes,  18  Am.  Dec.  781,  782,  783,  786;  78  Am.  Dec.  529. 

Limited  in  Spears  v.  State,  41  Tex.  Cr.  535,  56  S.  W.  349,  to  con- 
stitute murder  in  first  degree,  express  malice  must  be  formed  and 
carried  out  in  a  sedate  and  deliberate  mind. 

Instance  "Wliere  Jnry  were  Instructed  as  to  All  Degrees  of  homi- 
cide supported  by  evidence. 

Approved  in  Smith  v.  State,  7  Tex.  Ap.  417,  sustaining  charge  as 
to  murder  in  first  degree  where  supported  by  evidence;  Jones  v.  State, 
29  Tex.  Ap.  340,  15  S.  W.  403,  all  degrees  of  homicide  suggested  by 
evidence  shoilld  be  given  jury. 

Acts  and  Omissions,  or  Other  Langaage  of  Prisoner,  may  often  be 
pertinent  evidence  even  after  mortal  stroke  or  killing,  as  tending  to 
prove  express  malice. 

Approved  in  Lewis  v.  State,  29  Tez.  Ap.  205,  25  Am.  St.  Bep.  722, 
15  S.  W.  643,  statement  made  by  slayer  before,  at  time  of,  and  after 
killing  admissible  to  show  malice. 

1  Tez.  Ap.  168-174,  WABBIKaTON  v.  STATE. 

Indictment  for  Theft  "Wliere  Property  was  Obtained  under  false  pre- 
text should  set  out  and  describe  matter  constituting  false  pretext  and 
positively  negative  truth  of  such  matters. 

Approved  in  Hirsch.  v.  State,  1  Tex.  Ap.  394,  indictment  for 
swindling  must  aver  defendant  knew  pretenses  false;  Moore  v.  State, 
20  Tex.  Ap.  239,  indictment  for  obtaining  money  by  false  pretenses 
should  set  out  and  describe  false  matter  alleged. 

An  Allegation  in  an  Indictment  Which  Describes,  Defines,  or  Lim- 
its a  matter  material  to  be  charged,  is  a  descriptive  averment,  and 
must  be  proved  as  laid. 

Approved  in  McAllister  ▼.  State,  55  Tex.  Cr.  266,  115  &  W.  584, 
locality  where  gaming  took  place,  having  been  alleged,  though  un- 
necessarily, must  be  proved;  Butts  v.  State,  47  Tex.  Cr.  495,  84  S.  W. 
586,  in  prosecution  for  impersonating  sheriff,  allegation  of  name  of 
sheriff  falsely  assumed  must  be  proved  as  alleged;  Bose  v.  State,  1 
Tex.  Ap.  402,  cited  to  leading  case  as  to  distinctions  between  variance 
and  surplusage;  Courtney  v.  State,  3  Tqx.  Ap.  261,  Hampton  v.  State, 
5  Tex.  Ap.  469,  Murphy  v.  State,  6  Tex.  Ap.  556,  Mayo  v.  State,  7 
Tex.  Ap.  346,  Allen  v.  State,  8  Tex.  Ap.  361,  Jones  v.  State,  8  Tex. 
Ap.  650,  Blunt  v.  State,  9  Tez.  Ap.  237,  and  Banjel  v.  State,  1  Tex. 
Ap.  463,  all  holding  where  description  of  article  named  in  indictment 
described  with  unnecessary  particularity,  it  must  be  so  proven;  Boaeh 
V.  State,  8  Tex.  Ap.  490,  where  indictment  charges  murder  with  poison, 
it  must  be  so  proven;  Marmilsky  v.  State,  9  Tex.  Ap.  379,  charge  set- 
ting forth  pretenses  must  be  strictly  proven;  McAdams  v.  State,  10 
Tex.  Ap.  318,  no  part  of  descriptive  identity  of  offense  can  be  dis- 
pensed with  as  surplusage;  Simpson  v.  State,  10  Tex.  Ap.  683,  Ex 
parte  Bogers,  10  Tex.  Ap.  664,  all  allegations  of  indictment  must  be 
proven  as  laid;  Gray  v.  State,  11  Tex.  Ap.  411,  reversing  judgment 
where  variance  between  allegations  and  proof;  Davis  v.  State,  13  Tex. 
Ap.  219,  Childers  v.  State,  16  Tex.  Ap.  528,  Sharps  t.  State,  17  Tex. 
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Ap.  512,  and  Jones  ▼.  State,  12  Tex.  Ap.  425,  unnecessary  partieu- 
laritj  in  description  in  indictment  cannot  be  regarded  as  surplusage; 
Hoore  v.  State,  20  Tex.  Ap.  279,  Withers  v.  State,  21  Tex.  Ap.  213, 
17  S.  W.  726,  Loyd  v.  State,  22  Tex.  Ap.  649,  3  S.  W.  671,  Nicholas  v. 
State,  23  Tex.  Ap.  327,  5  S.  W.  242,  McLaurine  y.  State,  28  Tex.  Ap. 
531,  13  S.  W.  992,  and  Moore  v.  State,  20  Tex.  Ap.  240,  party  making 
description  unnecessarily  minute  must  prove  it  as  alleged. 

Distinguished  in  Smith  y.  State,  7  Tex.  Ap.  384,  allegation  that 
party  impounded  animal  in  manner  required  by  law,  not  descriptiye. 

Allegations  in  an  Indictment  WUch  Might  be  Omitted  without 
affecting  charge  may  be  treated  as  surplusage,  unless  they  are  de- 
scriptive of  that  which  is  essential  to  charge. 

Approved  in  Holden  v.  State,  18  Tex.  Ap.  105,  where  averments  are 
divisible,  part  unessential  to  charge  may  be  stricken  out;  Werbiski  v. 
State,  20  Tex.  Ap.  132,  striking  out  unnecessary  recitals  in  citation  as 
Burpliisage. 

1  Tex.  Ap.  174-180,  MUBEAY  v.  STATE. 

Application  for  Continuance  Based  upon  Absence  of  Witnesses, 
which  alleges  procurement  of  attachments  for  them,  is  fatally  defect- 
ive in  failing  to  show  diligence  by  showing  attachments  delivered  to 
proper  officer. 

Beaffirmed  in  Cantu  v.  State,  1  Tex.  Ap.  404;  Murray  v.  State,  1 
Tex.  Ap.  420;  Coates  v.  State,  2  Tex.  Ap.  20;  Grant  v.  State,  2  Tex. 
Ap.  165;  Jackson  y.  State,  4  Tex.  Ap.  295;  Henderson  v.  State,  5  Tex. 
Ap.  138;  Bucker  v.  State,  7  Tex.  Ap.  55Sf;  Pullen  y.  State,  11  Tex.  Ap. 
91;  Dill  y.  State,  1  Tex.  Ap.  288. 

Connter-affldaylts  may  be  Bead,  on  Hearing  of  Application  for  con- 
tinuance, to  show  want  of  diligence  on  part  of  applicant,  or  that 
absent  testimony  cannot  be  obtained. 

See  note,  67  Am.  Dec.  639. 

1  Tez.  Ap.  180-183,  O'MEALY  v.  STATE. 

New  Trial  will  not  be  Oranted  tn  Felony  Case  because  of  non- 
citizenship  of  juror,  where  not  shown  that  defendant  was  injured 
thereby  or  that  he  used  due  diligence  to  ascertain  qualifications  of 
juror. 

Approved  in  Brill  y.  State,  1  Tex.  Ap.  578,  previous  service  of  juror 
in  former  trial  does  not  vitiate  verdict;  Trueblood  v.  State,  1  Tex.  Ap. 
651,  sustaining  verdict  where  no  injury  done  by  incompetent  juror;  Allen 
V.  State,  4  Tex.  Ap.  585,  Matthews  v.  State,  6  Tex.  Ap.  40,  Frye  v.  State, 
7  Tex.  Ap.  98,  and  Baker  v.  State,  4  Tex.  Ap.  229,  refusing  new  trial 
where  no  injury  done  by  service  of  disqualified  juror;  Sewell  v.  State, 
15  Tex.  Ap.  63,  reversing  judgment  where  juror  disqualified  by  statute; 
Sutton  V.  State,  31  Tex.  Cr.  298,  20  S.  W.  564,  Bandell  v.  State  (Tex. 
Cr.),  64  S.  W.  256,  and  Leeper  v.  State,  29  Tex.  Ap.  71,  14  S.  W.  399, 
affirming  judgment  where  no  injury  done  by  service  of  incompetent 
juror.    See  note,  18  L.  B.  A.  474. 

Distinguished  in  Armendares  v.  State,  10  Tex.  Ap.  45,  where  jurors 
not  competent  to  serve  in  any  case. 

If  the  laaw  Applicable  to  the  Case  is  Olyen  Jury,  and  further  in- 
structions are  desired,  the  court  must  be  asked  to  give  them  at  time 
of  trial. 

Beaffijrmed  in  Haynes  y.  State,  2  Tex.  Ap.  86. 
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1  Tex.  Ap.  18S-187,  JOBE  v.  STATE. 

The  Jndge  must  Deliver  to  the  Jury,  In  Writing,  in  All  Felony 
Cases,  a  charge  distinctlj  setting  forth  the  law  applicable  to  case  and 
every  legitimate  deduction  which  jury  may  draw  from  facta. 

Approved  in  Lister  v.  State,  3  Tex.  Ap.  26,  court's  duty  is  performed 
when  instruction  given  on  all  points. 

In  Prosecution  for  Assault  With  Intent  to  Morder,  intent  to  take 
life  must  be  proved. 

Approved  in  Cage  v.  State  (Tex.  Cr.),  77  S.  W.  806,  holding  in 
assault  with  intent  to  murder,  intent  shown  by  dangerous  character  of 
wounds  or  deadly  weapon  used. 

1  Tex.  Ap.  187-194,  BOQEBS  v.  STATE. 

To  Baise  Presumption  of  Consent  in  Bape  Case,  acts  of  illicit  inter- 
course by  prosecutrix  with  accused  are  competent  evidence,  but  such 
acts  with  others  are  not  competent. 

Approved  in  Lawson  v.  State,  17  Tex.  Ap.  302,  Wilson  v.  State,  17 
Tex.  Ap.  533,  botli  reaffirming  rule;  Bamsey  v.  State  (Tex.  Cr.),  63  S. 
W.  875,  jury  may  consider  failure  to  make  outcry  without  special  in- 
structions; State  V.  Ogden,  39  Or.  210,  65  Pac.  454,  holding  defendant 
in  rape  charge  may  show  acts  of  intimacy  with  himself  only.  See 
note,  14  L.  B.  A.  (n.  s.)  724. 

For  Purpose  of  Impeaching  Prosecntrlz  In  Bape  Case,  it  is  compe- 
tent to  prove  her  failure  to  make  outcry,  call  for  obtainable  aid,  or 
disclose  offense  within  reasonable  time. 

Approved  in  Bhea  v.  State,  30  Tex.  Ap.  486,  17  S.  W.  932,  recent 
complaint  by  injured  person,  appearance,  marks  of  violence,  and  con- 
dition of  clothing  may  be  proved  as  original  evidence. 

Charge  to  Jury  Need  Only  Comprise  the  Law  Applicable  to  all 
deductions  which  can  legitimately  be  drawn  from  facts  proven. 

Approved  in  Evans  v.  State,  13  Tex.  Ap.  242,  reaffirming  rule;  Baker 
V.  State,  4  Tex.  Ap.  231,  court  must  charge  the  jury  as  to  law  ap- 
plicable to  all  possible  deductions;  Heath  v.  State,  7  Tex.  Ap.  466, 
reversing  judgment  where  jury  not  properly  instructed. 

Miscellaneous. — Buston  v.  State,  15  Tex.  Ap.  326,  holding  evidence 
insufficient  to  authorize  denial  of  bail  in  rape  case. 

1  Tex.  Ap.  194-204,  MITCHELL  v.  STATE. 
In  Application  for  Continuance,  the  Facts  Expected  to  be  Proved 

by  absent  witnesses  must  be  clearly  and  definitely  stated. 

Approved  in  Miller  v.  State,  31  Tex.  Cr.  635,  37  Am.  St.  Bep.  839, 
21  S.  W.  926,  denying  continuance  where  allegations  in  application 
indefinite. 

Though  Indictment  Charged  Billing  Done  With  Express  Malice 
aforethought,  conviction  will  not  be  disturbed  because  proof  showed, 
not  only  such  malice,  but  also  that  killing  jraa  done  in  perpetration 
of  burglary  or  robbery. 

Approved  in  Jones  v.  State,  53  Tex.  Cr.  136,  126  Am.  St.  Bep.  776, 
110  S.  W.  742,  reaffirming  rule;  Boach  v.  State,  8  Tex.  Ap.  491,  sus- 
taining verdict  of  murder  in  first  degree  though  done  in  perpetration 
of  robbery;  Gonzales  v.  State,  19  Tex.  Ap.  400,  murder  in  perpetration 
of  robbery  is  per  se  murder  in  first  degree.    See  note,  63  L.  B.  A.  394. 

1  Tex.  Ap.  204-206,  MADDEN  y.  STATE. 

Article  672,  Code  of  Criminal  Procedure,  Prescribes  the  only  eaoaes 
for  which  new  trial  will  be  granted  in  felony  cases. 
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Approved  in  Boothe  v.  State,  4  Tex.  Ap.  217,  absence  of  counsel  no 
ground  for  new  trial  unless  presence  would  have  aftected  aspect  of 
case. 

Tbe  Obtainizig  of  a  Parcel  from  a  Carrier's  Servant  hj  falsely  pre- 
tending to  be  the  owner  of  it  is  theft. 

See  notes,  88  Am.  St.  Bep.  574;  4  L.  B.  A.  292. 

1  Tex.  Ap.  206-211,  BICH  v.  STATE. 

Judgment  in  Felony  Oases  will  be  Beversed  Where  Record  does  not 
show  trial  by  full  jury,  sworn  according  to  law. 

Approved  in  Morton  v.  State,  3  Tex.  Ap.  515,  reaffirming  rule; 
Ewing  V.  State,  1  Tex.  Ap.  363,  reversing  judgment  where  not  shown 
that  jury  was  cworn;  Marks  v.  State,  10  Tex.  Ap.  336,  reversing  judg- 
ment where  defendant  not  tried  by  legal  jury;  Gerard  v.  State,  10 
Tex.  Ap.  693,  reversing  judgment  where  record  does  not  show  full 
jury;  Jester  v.  State,  26  Tex.  Ap.  369,  9  S.  W.  617,  reversing  judg- 
ment where  trial  had  by  six  jurors;  Brown  v.  State,  29  Fla.  546,  10  So. 
736,  reversing  judgment  where  record  fails  to  show  jury  sworn;  State 
V.  Mitchell,  199  Mo.  107,  97  S.  W.  562,  holding  record  failing  to  state 
jnry  was  sworn  insufficient.    See  note,  43  L.  B.  A.  49,  73. 

Motion  for  New  Trial  on  Oromid  That  Codefendant,  who  was  ac- 
quitted, is  material  witness  where  codefendant's  affidavit  shows  his 
presence  when  offense  was  committed,  should  be  granted. 

Approved  in  Gill  v.  State,  56  Tex.  Cr.  204,  119  S.  W.  685,  reaffirm- 
ing rule;  Sanders  v.  State,  52  Tex.  Cr.  467,  124  Am.  St.  Bep.  1101,  107 
S.  W.  840,  holding  new  trial  granted  to  obtain  evidence  of  codefend- 
ant  acquitted  after  conviction  of  other;  French  v.  State,  47  Tex.  Cr. 
573,  85  S.  W.  5,  holding  new  trial  proper  to  permit  testimony  of  one 
acquitted  of  same  offense;  Huebner  v.  State,  3  Tex.  Ap.  463,  granting 
new  trial  on  ground  of  new  evidence  to  be  introduced  by  codef endant 
after  acquittal;  Brown  v.  State,  6  Tex.  Ap.  314,  refusing  new  trial 
where  new  testimony  offered  only  went  to  impeach  witness;  Bucker 
T.  State,  7  Tex.  Ap.  561,  refusing  new  trial  where  proposed  testimony 
of  eodef endant  is  immaterial;  Gibbs  v.  State,  30  Tex.  Ap.  584,  18  S.  W. 
88,  granting  new  trial  where  evidence  of  codef  endant  shown  material; 
State  V.  Drake,  11  Or.  404,  4  Pae.  1208,  affirming  judgment  where  pre- 
pared testimony  of  codef  endant  not  shown  material. 

1  Tez.  Ap,  211-215,  WHITE  v.  STATE. 

Wliere  Apparent  from  Becord  That  Defendant  was  Convicted  on 
indictment  defective  in  substance,  conviction  will  be  set  aside,  though 
no  exception  taken  below,  or  in  assignment  of  errors. 

Approved  in  Bich  v.  State,  1  Tex.  Ap.  208,  reaffirming  rule;  Holden 
V.  State,  1  Tex.  Ap.  234,  setting  aside  judgment,  under  indictment 
not  ending  "against  the  peace  and  dignity  of  the  state";  Simms  v. 
State,  2  Tex.  Ap.  114,  offense  should  be  set  forth  with  certainty  and 
particularity  in  indictment;  Coleman  v.  State,  2  Tex.  Ap.  515,  indict- 
ment need  not  specify  by  name  property  accused  intended  to  steal; 
Bodriguez  v.  State,  12  Tex.  Ap.  553,  and  Webster  v.  State,  9  Tex. 
Ap.  76,  quashing  indictment  not  charging  all  constituent  elements  of 
crime  of  theft. 

1  Tex.  Ap.  215-220,  28  Am.  Bep.  402,  SHEABMAK  v.  STATE. 

Judgments  Entered  of  Becord  on  Sunday  are  Absolutely  void. 

Beaffirmed  in  Hanover  Fire  Ins.  Co.  v.  Shrader,  89  Tex.  40,  59  Am. 
St.  Bep.  26,  33  S.  W.  112,  30  L.  B.  A.  498. 
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Article  685,  Code  of  Oriminal  Procedure,  cod  tains  the  only  positive 
provisions  of  our  legislation  relative  to  judicial  proceedings  on  Sun* 
day  in  criminal  cases. 

Approved  in  Stinson  v.  State,  5  Tex.  Ap.  33,  article  1424,  Pasefaal's 
Digest,  relating  to  filing  papers  on  Sunday,  applies  only  to  civil  suits. 

Verdict  of  Jury  may  be  Received  and  Entered  of  Becord  on  Sun- 
day. 

Followed  in  McKinney  v.  State,  8  Tex.  Ap.  645;  Powers  t.  State, 
23  Tex.  Ap.  69,  5  S.  W.  160;  Walker  v.  State,  13  Tex.  Ap.  640;  Brown 
V.  State,  32  Tex.  Cr.  134,  22  S.  W.  602. 

1  Tex.  Ap.  220-224,  28  Am.  Bep.  405,  ULLBIAN  y.  STATE. 

Boaxden  in  Boarding-liouee  are  not  Inliabitante  within  provisions 
of  article  739,  Penal  Code.  Hence,  if  one  boarder  commits  theft 
from  another's  room,  his  offense  is  not  mitigated  by  the  proviaicns  of 
that  article. 

Approved  in  Holland  v.  State,  47  Tex.  Cr.  624,  85  S.  W.  798,  hold- 
ing inmate  of  house  unlawfully  entering  room  of  another  inmate  is 
guilty  of  burglary;  Pullman  Palace  Car  Co.  v.  Lowe,  28  Neb.  247,  26 
Am.  St.  Bep.  330,  44  N.  W.  228,  6  L.  B.  A.  809,  defining  'lodger." 
See  note,  2  Am.  St.  Bep.  389,  390. 

1  Tex.  Ap.  225-248,  HOLDEN  V.  STATE. 

Failure  of  Indictment  to  Oondnde  "Against  the  Peace  and  dignity 
of  the  state"  is  fatal  defect,  whether  excepted  to  or  not. 

Approved  in  Cox  v.  State,  8  Tex.  Ap.  307,  34  Am.  Bep.  748,  Hardin  ▼. 
State,  106  Ga.  387, 388,  71  Am.  St.  Bep.  272,  32  S.  E.  366,  both  reaifirm- 
ing  rule;  Wade  v.  State,  52  Tex.  Cr.  620,  108  S.  W.  678,  where  in- 
dictment for  violation  of  local  option  law  alleged  particular  election, 
and  publication  under  it,  such  matter  is  of  substance  and  not  amend- 
able; Hardin  v.  State,  14  Tex.  Ap.  145,  applying  rule  to  heading  of 
indictment.    See  note,  3  Am.  St.  Bep.  283. 

Judge  Need  not  Instruct  as  to  Distinction  Between  Degrees  of 
murder  where  there  is  no  evidence  to  support  it,  but  if  court  is  in 
doubt  as  to  which  degree  is  established,  then  he  should  charge  law 
as  to  both. 

Approved  in  Oatlin  v.  State,  5  Tex.  Ap.  542,  Hines  v.  State,  3 
Tex.  Ap.  486,  Pugh  v.  State,  2  Tex.  545,  both  refusing  charge  as  to 
lesser  degree  where  not  supported  by  evidence;  Williams  v.  State, 
7  Tex.  Ap.  398,  all  doubts  of  judge  as  to  instructions  should  he  given 
in  favor  of  prisoner;  Powell  v.  State,  13  Tex.  Ap.  253,  sustaining 
charge  as  to  both  degrees  of  murder  where  warranted  by  evidence. 
See  note,  78  Am.  Dec.  529. 

Subsequent  Statute  Wbich  Berifled  Entire  Subject  Matter  of  Prior 
One,  and  which  is  intended  as  a  substitute  therefor,  repeals  prior  one, 
though  it  contain  no  repealing  clause. 

Reaffirmed  in  Dickinson  v.  State,  38  Tex.  Cr.  479,  41  S.  W.  760; 
Ex  parte  Coombs,  38  Tex.  Cr.  656,  44  S.  W.  858;  Merrill  v.  Rohe^t^ 
64  Tex.  445.  Approved  in  Ex  parte  Vaccarezza,  52  Tex.  Cr.  313, 
314,  106  S.  W.  393,  394,  applying  rule  to  statutes  relating  to  selling  in- 
toxicants; Bagazine  v.  State,  47  Tex.  Cr.  49,  84  S.  W.  833,  applying 
rule  to  statutes  defining  theft  of  oysters. 

Denied  in  Buse  v.  Bartlett,  1  Tex.  Civ.  340,  21  S.  W.  54,  provision 
of  act  of  1886,  attaching  Wichita  county  to  Clay  county  when  latter 
organized  not  repealed  by  act  of  1870  and  amendatory  act  of  1884. 
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Every  laaw  Enacted  by  fhe  Legislature  shall  Embrace  but  One 
object,  and  that  shall  be  expressed  in  its  title. 

Approved  in  Albrecht  v.  State,  8  Tex.  Ap.  220,  34  Am.  Bep.  739, 
holding  "the  bell-punch  law"  of  April  3,  1879,  constitutional.  See 
note,  7S  Am.  Dec.  218. 

No  Valid  Judgment  can  be  Rendered  on  a  Verdict  tn  Oriminal  Oase 
where  there  has  been  neither  arraignment  or  plea. 

Approved  in  Wilson  v.  State,  17  Tex.  Ap.  537,  no  valid  judgment  can 
be  rendered  on  verdict  where  neither  arraignment  nor  plea.  See  note, 
13  L.  B.  A.  (n.  s.)  812. 

In  All  Felony  Oases  the  Conrt  most,  Wbetber  Asked  or  not,  give 
written  instructions,  distinctly  setting  out  the  law  applicable  to  the 
ease  as  made  by  the  proofs. 

Approved  in  Baker  v.  State,  4  Tex.  Ap.  231,  reaffirming  rule;  Davis 
V.  State,  2  Tex.  Ap.  604,  and  Priesmuth  v.  State,  1  Tex.  Ap.  483, 
"law  applicable  to  the  case"  means  case  as  made  by  proofs;  Boyett 
T.  State,  2  Tex  Ap.  99,  affirming  judgment  where  proper  instructions 
given. 

1  Tex.  Ap.  248-277,  28  Am.  Bep.  409,  EABLY  v.  STATE. 

A  Oonviction  will  be  Set  Aside  Where  No  Arraignment  or  Plea 
appears  of  record. 

Approved  in  Plasters  v.  State,  1  Tex.  Ap.  685,  Lester  v.  State,  1 
Tex.  Ap.  745,  Pringle  v.  State,  2  Tex.  Ap.  301,  Avard  v.  State,  2  Tex. 
Ap.  420,  Smith  v.  State,  1  Tex.  Ap.  413,  Parchman  v.  State,  3  Tex. 
Ap.  226,  Stacey  v.  State,  3  Tex.  Ap.  123,  and  Holden  v.  State,  1  Tex. 
Ap.  247,  all  reaffirming  rule;  Cole  v.  State,  11  Tex.  Ap.  71,  reversing 
where  arraignment  was  made  after  the  testimony  and  argument;  Pate 
V.  State,  21  Tex.  Ap.  198,  17  S.  W.  463,  statute  requiring  plea  of  de- 
fendant to  be  entered  upon  minutes  of  court  is  mandatory;  Browning 
V.  State,  54  Neb.  204,  208,  74  N.  W.  631,  632,  arraignment  and  plea 
must  be  before  trial.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

Distinguished  in  Wilson  v.  State,  17  Tex.  Ap.  537,  affirming  judg- 
ment where  plea  but  no  arraignment  apparent  of  record. 

Where  Jury  In  Oriminal  Oase  Inevitably  Separated,  the  fact  that 
defendant  made  no  objection  to  trial  proceeding  did  not  waive  his 
right  and  new  trial  will  be  granted. 

Approved  in  Hill  v.  State,  10  Tex.  Ap.  623,  624,  discussed  and 
approved  in  connection  with  point  that  defendant's  silence  in  crim- 
inal ease  does  not  waive  any  rights.     See  note,  24  L.  B.  A.  (n.  s.)  781. 

Distinguished  in  Pierson  v.  State,  21  Tex.  Ap.  58,  17  S.'  W.  469, 
defendant's  standing  mute  as  to  acceptance  of  juror  tendered  waives 
rights. 

After  Jury  Sworn  and  Impaneled  to  Try  Felony  Oase,  they  shall  not 
be  permitted  to  separate  until  verdict-  returned,  unless  by  permission 
of  court,  with  consent  of  district .  attorney  and  defendant,  and  in 
charge  of  an  officer. 

Approved  in  Warren  v.  State,  9  Tex.  Ap.  631,  reaffirming  rule; 
Gant  V.  State,  55  Tex.  Cr.  289,  116  S.  W.  803,  reversing  where 
jury  was  permitted  to  separate  without  being  in  charge  of  officer;  Por- 
ter V.  State,  1  Tex.  Ap.  400,  reversing  judgment  where  jury  permitted 
to  separate;  Webb  v.  State,  5  Tex.  Ap.  610,  Grissom  v.  State,  4  Tex. 
Ap.  389,  both  granting  new  trial  where  jury  separated  without  de- 
fendant's consent;  Sterling  v.  State,  15  Tex.  Ap.  256,  defendant  must 
expressly  waive  right  to  haive  jury  together,  in  order  to  be  estopped; 
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Wilson  V.  State,  18  Tex.  Ap.  585,  reverfling  where  juror  permitted 
to  depart  alone  where  stipulated  he  should  be  accompanied  by  sher- 
iflf;  Robinson  r.  State,  30  Tex.  Ap.  462,  17  S.  W.  1083,  Kelly  v.  State, 
28  Tex.  Ap.  121,  12  S.  W.  505,  both  reversing  where  jury  permitted 
to  separate  without  defendant's  consent;  McCampbell  v.  State,  37 
Tex.  Cr.  609,  40  S'.  W.  496,  reversing  judgment  where  jury  separated 
and  unattended  by  officer.     See  note,  43  Am.  Dec.  86,  87. 

Separation  of  Jury  Before  Verdict  In  Capital  Case  does  not  per  8» 
render  verdict  void,  but  such  verdiet  will  be  set  aside  or  not,  accord- 
ing to  circumstances. 

Approved  in  Davis  v.  State,  3  Tex.  Ap.  102,  refusing  new  trial  be- 
cause of  separation  of  jury  where  no  injury  resulted;  Martin  v.  State, 
9  Tex.  Ap.  296,  affirming  judgment  where  no  injury  appeared  from 
presence  of  officer  in  jury-room;  Wright  v.  State,  17  Tex.  Ap.  161, 
reversing  judgment  for  misconduct  of  jury  and  officer  in  charge.  See 
notes,  62  Am.  Dec.  563;  103  Am.  St.  Bep.  171. 

1  Tex.  Ap.  278-289,  DILL  v.  STATE. 

Hnsband  and  Wife  cannot  Testify  Against  Each  Other  except  in 
cases  of  personal  injury  inflicted  by  one  upon  the  other.  This  rule 
disqualifies  either  as  witness  against  codefendant  jointly  on  trial  with 
him  or  her. 

Reaffirmed  in  Daffin  v.  State,  11  Tex.  Ap.  78.  Approved  in  Bowmer 
V.  State,  55  Tex.  Cr.  421,  116  S.  W.  800,  applying  rule  where  two  per- 
sons were  separately  indicted,  one  for  theft  and  the  other  for  receiv- 
ing the  stolen  property.     See  note,  34  Am.  Bep.  444. 

Where  Doubtful  as  to  Mode  in  Which  Homicide  was  Oommltted,  it 
is  good  pleading  to  frame  as  many  counts  in  indictment  as  are  deemed 
necessary  to  meet  evidence,  and  district  attorney  should  not  be  re- 
quired to  elect  upon  which  count  he  will  proceed. 

Reaffirmed  in  Dal  ton  v.  State,  4  Tex.  Ap.  335;  Mathews  v.  State,  10 
Tex.  Ap.  286;  Gonzales  v.  State,  12  Tex.  Ap.  663,  664.  See  note,  92 
Am.  Dec.  661. 

The  Wife  of  an  Accomplice  is  Competent  Witness  to  corroborate  hi» 
testimony. 

Approved  in  Bluman  v.  State,  33  Tex.  Cr.  58,  21  S.  W.  1028,  Woods 
V.  State,  76  Ala.  41,  52  Am.  Bep.  316,  both  reaffirming  rule;  Hardin 
V.  State,  51  Tex.  Cr.  562,  103  S.  W.  402,  holding  in  murder  trial  wife 
of  witness  may  corroborate  husband's  testimony;  Daffin  v.  State,  11 
Tex.  Ap.  79,  whenever  evidence  of  codefendant  is  admissible,  evidesee 
by  his  wife  is  admissible;  Bluman  v.  State,  33  Tex.  Cr.  60,  26  S.  W. 
76,  wife  of  principal  may  be  permitted  to  testify  against  accomplice. 
See  notes,  71  Am.  Dec.  677;  98  Am.  St.  Bep.  171. 

Distinguished  in  Brock  v.  State,  44  Tex.  Cr.  340,  100  Am.  St.  Rep. 
859,  71  S.  W.  21,  60  L.  B.  A.  465,  in  prosecution  for  rape,  wife  in- 
competent to  testify  against  husband. 

The  Evidence  of  an  Accomplice'  must  be  Corroborated,  not  merely 
as  to  commission  of  crime,  but  also  by  evidence  of  fact  that  accused 
was  engaged  in  its  commission. 

Approved  in  Gilliam  v.  State,  3  Tex.  Ap.  137,  testimony  of  aceom- 
plice  must  be  corroborated  as  to  material  facts;  Tooney  v.  State,  5 
Tex.  Ap.  193,  reversing  conviction  upon  uncorroborated  testimony 
of  accomplice;  Boach  v.  State,  8  Tex.  Ap.  492,  reversing  conviction 
on  uncorroborated  testimony  of  accomplice. 

Where  Crime  has  Been  Proven,  and  Circumstances  Point  to  accused 
as  perpetrator,  facts  tending  to  show  motive,  though  remote,  are  ad- 
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missible,  though  jury  should  exercise  great  caution  in  attaching  im- 
portance  to  it. 

Approved  in  Jones  v.  State,  4  Tex.  Ap.  442,  Bucker  v.  State,  7  Tex. 
Ap.  560,  Gravely  v.  State,  45  Neb.  882,  64  N.  W.  454,  all  reaffirming 
rule;  Anderson  v.  State,  53  Tex.  Cr.  346,  110  S.  W.  57,  admitting 
evidence  tending  to  show  undue  intimacy  between  defendant  and  wife 
of  deceased;  MoEinney  v.  State,  8  Tex.  Ap.  639,  evidence  of  former 
quarrels  and  grudges  are  admissible  to  prove  motive  and  malice; 
Powell  V.  State,  13  Tex.  Ap.  252,  admitting  evidence  of  defendant's 
prior  conviction  for  burglary  of  deceased's  house,  to  show  malice  in 
killing;  Baines  v.  State,  43  Tex.  Cr.  494,  66  S.  W.  848,  allowing  evi- 
dence of  acts  of  familiarity  showing  attempt  to  seduce  prosecutrix 
in  shooting  affair.     See  note,  62  L.  B.  A.  211,  344. 

Application  for  Third  Oontinuance  is  Defective  which  fails  to  show 
what  was  done  with  attachment  issued  for  witness  whose  absence  is 
alleged  cause  of  application. 

Approved  in  Murray  v.  State,  1  Tex.  Ap.  420,  Canter  v.  State,  1  Tex. 
Ap.  404,  both  refusing  continuance  where  not  shown  to  whom  attach- 
ment delivered. 

Evidence  of  Accomplice  mnst  be  Corroborated. 

Approved  in  Simmons  v.  State,  50  Tex.  Cr.  528,  97  S.  W.  1052,  hold- 
ing court  erred  in  not  instructing  as  to  necessity  of  corroborating  ac- 
complice's testimony. 

1  Tex.  Ap.  289-297,  THOMAS  v.  STATE. 

It  is  not  Necessary,  in  Order  to  Constitute  Theft,  that  possession 
and  ownership  of  property  be  in  the  same  person  at  the  time  of  tak- 
ing. 

Approved  in  Bagley  v.  State,  3  Tex.  Ap.  167,  proof  that  real  owner 
of  stolen  money  was  different  person  than  alleged  immaterial  where 
alleged  owner  was  entitled  to  possession. 

Distinguished  in  Case  v.  State,  12  Tex.  Ap.  229,  where  no  privity 
shown  between  owner  and  party  from  whom  property  stolen. 

The  Court  Should  Allow  Testimony  to  be  Introdnced  at  any  time 
before  argument  concluded  if  apparent  that  it  is  necessary  to  due 
administration  of  justice. 

Approved  in  Hamilton  v.  State  (Tex.  Cr.),  58  S.  W.  95,  admission 
of  testimony  after  argument  commenced  within  sound  discretion  of 
the  court. 

Indictment  for  Theft  mnst  Charge  That  Property  was  stolen  from 
possession  of  owner,  or  some  one  holding  same  for  owner.  ' 

Approved  in  Watts  v.  State,  6  Tex.  Ap.  264,  quashing  indictment 
not  alleging  possession  from  which  property  taken.  See  note,  82  Am. 
Dec.  607. 

1  Tez.  Ap.  298-299,  KEESEE  v.  STATE. 

Under  Article  765,  Penal  Code,  Theft  of  a  Oeldlng  is  Theft  of  par- 
ticular kind  of  property  where  punishment  is  specially  prescribed,  and 
is  therefore  not  within  purview  of  articles  756,  757,  Penal  Code. 

Approved  in  Johnson  v.  State,  16  Tex.  Ap.  409,  and  Brisco  v.  State, 
4  Tex.  Ap.  221,  30  Am.  Bep.  163,  indictment  for  stealing  horse  will 
not  be  sustained  upon  proof  of  mare  or  gelding;  Persons  v.  State,  3 
Tex.  Ap.  243,  theft  of  gelding  and  theft  of  mare  are  separate  offenses; 
Martinez  v.  Territory  of  Arizona,  5  Ariz.  56,  44  Pac.  1089,  holding 
where  steer  alleged  stolen,  proof  showing  animal  was  cow  is  fatal 
variance.    See  note,  88  Am.  St.  Bep.  588. 
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1  Tex.  Ap.  299-301,  8HABP  ▼.  STATE. 

In  Habeas  Corpus  Oases  Court  ^dU  not  Discuss  the  evidence. 

Approved  in  State  v.  Hartzell,  13  N.  D.  357,  100  N.  W.  746,  on  ap- 
plication for  bail  court  will  not  discuBs  facts  or  law. 

1  Tex.  Ap.  301-303,  IBVIK  v.  STATE. 

A  Conviction  cannot  be  had  upon  Testimony  of  an  Accomplice,  un- 
less it  is  corroborated  in  some  material  matter  to  connect  def aidant 
directlj  with  transaction. 

Approved  in  Nourse  v.  State,  2  Tex.  Ap.  317,  Davis  v.  State,  2  Tex. 
Ap.  605,  and  Hauck  v.  State,  1  Tex.  Ap.  361,  all  sustaining  convic- 
tion upon  testimonj  of  accomplice  where  corroborated  on  material 
points;  Smith  v.  State,  13  Tex.  Ap.  511,  Toonej  v.  State,  5  Tex.  Ap. 
193,  and  Hasselmeyer  v.  State,  1  Tex.  Ap.  701,  all  reversing  convic- 
tion where  testimony  of  accomplice  uncorroborated;  dissenting  opinion 
in  McElroy  v.  State,  53  Tex.  Cr.  60,  111  S.  W.  949,  majority  holding 
whether  witness  was  an  accomplice  to  be  question  for  jury.  See  note, 
71  Am.  Dec.  678. 

Court  must  Instruct  Jury  as  to  All  Matters  Necessary  for  them  to 
determine. 

Approved  in  Boach  v.  State,  4  Tex.  Ap.  51,  reaffirming  rule;  Sweat  v. 
State,  4  Tex.  Ap.  624,  court  need  only  instruct  upon  such  points  as 
are  supported  by  evidence. 

The  Word  '^Accomplice,"  xmder  Paschal's  Digest,  Article  8118,  is 
used  in  different  sense,  and  should  receive  broader  interpretation  than 
as  defined  in  article  219,  Criminal  Code. 

Approved  in  Jones  v.  State,  3  Tex.  Ap.  579,  Ham  v.  State,  4  Tex. 
Ap.  675,  House  v.  State,  16  Tex.  Ap.  33,  and  Hornsberger  v.  State, 
19  Tex.  Ap.  343,  all  reaffirming  rule;  Grown  v.  State,  6  Tex.  Ap.  313, 
to  treat  witness  as  accomplice  there  must  be  circumstances  creating 
reasonable  presumption  of  guilty  complicity. 

1  Tex.  Ap.  304-307,  SHEPPAED  v.  STATE. 
Indictment  for  Oamlng  at  Particular  Place  need  not  allege  ownership 

thereof.  * 

Approved  in  Herrin  v.  State,  50  Tex.  Cr.  352,  97  S.  W.  89,  holding 
in  prosecution  for  gaming  at  private  house,  indictment  need  not  al- 
lege ownership  thereof. 

1  Tez.  Ap.  307-311,  INCLE  v.  STATR 

Admissions  may  be  Implied  from  the  Acquiescence  of  the  party, 
but  such  acquiescence  must  be  dearly  shown. 

Approved  in  Long  v.  State,  13  Tex.  Ap.  213,  excluding  evidence  of 
admission  where  not  proven  that  defendant  heard  and  acquiesced  in 
remarks  made  by  third  parties. 

1  Tez.  Ap.  311-314,  BOBEBT80N  ▼.  STATE. 

In  Charging  Theft  of  Cattle,  a  Designation  of  the  Species  is  suffi- 
cient without  using  the  generic  term  "cattle." 

Approved  in  Mooro  v.  State,  2  Tex.  Ap.  351,  description  in  indict- 
ment "one  beef  steer,  neat  cattle,"  sufficient;  Grant  v.  State,  3  Tex. 
Ap.  5,  "one  certain  calf  of  neat  cattle  kind"  sufficient  description  in 
indictment;  Trafton  v.  State,  5  Tex.  Ap.  483,  "yearling"  sufficient 
description  of  cattle  in  indictment;  Duval  v.  State,  8  Tex.  Ap.  371, 
"one  beef  cattle"  sufficient  description  in  indictment;  Rivers  v.  State, 
10  Tex.  Ap.  179,  "hog"  included  in  and  synonymous  with  "swine"; 
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Pullen  T.  State,  11  Tex.  Ap.  91,  "colt''  Bufficient  description  of  horse 
in  indictment. 

1  Tex.  Ap.  314-323,  COLBEBT  v.  STATE. 

False  Pretenses  may  he  Indictable,  Tbongh  not  Oalcnlated  to  de- 
ceive man  of  ordinary  prudence  or  caution. 

Approved  in  Harrison  v.  State,  44  Tex.  Cr.  244,  70  S.  W.  422,  ap- 
plying rule  where  false  claim  presented  for  payment  to  county  judge 
and  false  representation  could  have  been  ascertained;  Buckalew  v. 
State,  11  Tex.  Ap.  354,  the  essential  element  in  swindling  is  that 
party  injured  relied  upon  fraudulent  representations;  Johnson  v.  State, 
36  Ark.  248,  it  is  as  criminal  to  defraud  the  unwary  as  the  .prudent 
and  cautious;  Lefler  v.  State,  153  Ind.  83,  74  Am.  St.  Bep.  301,  54  N.  E. 
439,  45  L.  B.  A.  424,  any  pretense  which  deceives  person  defrauded 
is  sufficient  to  sustain  indictment.  See  notes,  40  Am.  Bep.  78,  79;  6 
L.  B.  A.  (n.  s.)  371;  10  L.  B.  A.  305. 

Indictment  for  Swindling  mart  Allege  to  "Wliom  False  pretenses 
were  made. 

Approved  in  Hunter  v.  State,  46  Tex.  Cr.  505,  81  S.  W.  732,  holding 
indictment  for  swindling  insurance  company  defective  in  not  alleging 
false  pretenses  were  made  to  some  one  to  defraud  said  company. 

Miscellaneous. — Bichardson  v.  State,  2  Tex.  Ap.  323,  tautology  does 
not  vitiate  an  indictment. 

1  Tex.  Ap.  323-326,  LEWIS  v.  8TATR 

Assault  With  Intent  to  Murder  Being  Different  Offense  than  threat 
to  kill,  a  former  conviction  for  one  is  no  defense  to  indictment  for 
the  other,  though  both  founded  on  incidents  of  same  difficulty. 

Approved  in  Taylor  v.  State,  41  Tex.  Cr.  570,  55  S.  W.  963,  several 
distinct  offenses  may  be  committed  in  one  transaction;  Buble  v.  State, 
51  Ark.  173,  10  S.  W.  263,  sale  of  liquor  without  license  and  its  sale  to 
minor  without  parents'  consent  are  separate  offenses.  See  note,  92 
Am.  St.  Bep.  144. 

Distinguished  in  State  v.  Thompson,  10  Mont.  562,  27  Pac.  352, 
plea  of  former  jeopardy  cannot  be  maintained  to  second  trial  ob- 
tained on  defendant's  motion. 

Where  Evidence  Necessary  to  Support  a  Second  Indictment  would 
have  been  sufficient  to  procure  legal  conviction  upon  first,  the  plea 
of  former  acquittal  is  generally  good. 

Beaffirmed  in  Swancoat  v.  State,  4  Tex.  Ap.  120. 

1  Tez.  Ap.  327-333,  LINDSAY  v.  STATE. 

'    Verdict  is  Sufficient  in  Criminal  Case  if  Judgment  on  It  can  be 

pleaded  in  bar  of  another  indictment  for  same  offense. 

Approved  in  Wooldridge  v.  State,  13  Tex.  Ap.  456,  44  Am.  Bep. 
710,  reaffirming  rule;  Taylor  v.  State,  5  Tex.  Ap.  571,  Beynolds  v. 
State,  17  Tex.  Ap.  426,  both  holding  bad  spelling  does  not  vitiate 
verdict. 

Verdicts  are  to  have  a  Beasonable  Intendment  and  receive  reason- 
able construction,  and  not  to  be  avoided  unless  from  necessity, 
originating  in  doubt  of  import,  immateriality  of  issue  found,  or  mani- 
fest tendency  to  work  injustice. 

Approved  in  McMillan  v.  State,  7  Tex.  Ap.  102,  reaffirming  rule; 
Bland  v.  State,  4  Tex.  Ap.  18,  "We,  the  jury,  find  defendant  guilty 
of  the  crime''  good  verdict;   Henderson  v.  State,  5   Tex.  Ap.  140, 
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"defendant  guilty  as  charged  in  indictment"  is  sufficient;  Williams 
V.  State,  5  Tex.  Ap.  233,  234,  "find  the  defendant  Jno.  William  guilty" 
good  verdict;  Curry  y.  State,  7  Tex.  Ap.  92,  "guilty  as  charged  in 
indictment"  good  verdict.    See  note,  23  L.  B.  A.  723. 

It  is  tbe  Duty  of  the  Ooort  to  Instruct  the  Jury  as  to  Law  upon  all 
matters  put  in  issue. 

Approved  in  Erwin  v.  State,  10  Tex.  Ap.  703,  reversing  judgment 
where  court  refused  to  instruct  upon  issue  of  temporary  insanity; 
Boddy  V.  State,  14  Tex.  Ap.  541,  reversing  judgment  where  law  of 
self-defense  not  given  jury  where  evidence  in  support  of  it. 

1  Tex.  Ap.  333-345,  JOHNSON  v.  STATE. 

Testimony  of  Witness,  Since  Deceased,  Taken  at  Preliminary  ex- 
amination of  accused  in  justice  court,  is  admissible,  and  may  be  in- 
troduced in  evidence  by  state. 

Approved  in  Pratt  v.  State,  53  Tex.  Cr.  287,  109  S.  W.  141,  admit- 
ting testimony  of  witness,  since  deceased,  upon  former  trial;  Black 
V.  State,  1  Tex.  Ap.  383,  permitting  witness  to  testify  as  to  evidence 
given  by  deceased  witness  at  former  trial;  Bay  v.  State,  4  Tex.  Ap. 
455,  admitting  written  testimony  of  deceased  witness,  taken  before 
examining  court;  Sullivan  v.  State,  6  Tex.  Ap.  339,  342,  32  Am.  Bep. 
582,  584,  applying  rule  to  testimony  of  witness  who  is  absent  at 
instance  of  opposing  P&i'ty;  Garcia  v.  State,  12  Tex.  Ap.  340,  admit- 
ting former  testimony  of  absent  witness  where  defendant  had  chance 
to  cross-examine;  Kerry  v.  State,  17  Tex.  Ap.  184,  admitting  testi- 
mony of  absent  witness,  taken  at  preliminary  examination;  Steagald 
V.  State,  22  Tex.  Ap.  490,  3  S.  W.  777,  the  admission  of  testimony 
of  absent  or  deceased  witnesses  taken  at  former  trial  arises  from 
necessity;  Hair  v.  State,  16  Neb.  605,  21  N.  W.  466,  admitting  evi- 
dence of  deceased  witness  given  on  former  examination,  at  subse- 
quent trial;  dissenting  opinion  in  Cline  v.  State,  36  Tex.  Cr.  362, 
368,  61  Am.  St.  Bep.  880,  884,  37  S.  W.  727,  730,  majority  not  allow- 
ing reading  of  testimony  given  on  preliminary  examination.  See 
note,  61  Am.  St.  Bep.  880,  884,  891. 

Distinguished  in  Sehell  v.  State,  2  Tex.  Ap.  33,  34,  error  to  admit 
testimony  of  deceased  given  at  time  of  term  of  imprisonment  where 
pardon  not  proven  before  testimony  given.  Overruled  in  Cline  v. 
State,  36  Tex.  Cr.  339,  345,  61  Aql  St.  Bep.  855,  862,  36  8.  W.  1101, 
1104,  testimony  of  deceased  witness  taken  at  examining  trial  cannot 
be  used  as  original  evidence  on  final  or  subsequent  trial. 

Unrecorded  Marks  are  Competent  to  Prove  Title  or  ownership  of 
animals  alleged  to  have  been  stolen,  article  4655,  Paschal's  Digest, 
being  confined  to  unrecorded  brands. 

Approved  in  Kelly  v.  State,  1  Tex.  Ap.  634,  Lockhart  v.  State,  3 
Tex.  Ap.  569,  Fisher  v.  State,  4  Tex.  Ap.  183,  Hutto  v.  State,  7  Tex. 
Ap.  47,  Dreyer  v.  State,  11  Tex.  Ap.  641,  Love  v.  State,  15  Tex.  Ap. 
566,  and  Lawrence  v.  State,  20  Tex.  Ap.  541,  all  reaffirming  rule; 
State  V.  Cardelli,  19  Nev.  329,  10  Pac.  440,  act  of  1873  (Gen.  Stats. 
757-767)  does  not  apply  to  use  of  marks  or  brands  in  identifying 
cattle  in  criminal  prosecution  for  larceny;  Territory  v.  Chavez,  6  N. 
M.  459,  30  Pac.  904,  identity  of  cattle  may  be  proven  by  recorded 
brand.    See  note,  11  L.  B.  A.  (n.  s.)  90. 
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1  Tez.  Ap.  346-357,  JENKINS  v.  STATE. 

In  Trial  for  Bape  by  Force,  Wherein  Jury  must  Determine  whether 
force  was  kind  and  degree  defined  by  statute,  failure  of  eourt  to 
define  force  as  applicable  to  offense  is  reversible  error. 

Approved  in  Goode  v.  State,  2  Tex.  Ap.  523,  distinguishing  between 
procedure  upon  instructions  in  felony  and  misdemeanor  cases;  Jones 
V.  State,  10  Tez.  Ap.  559,  where  rape  alleged  by  "force  and  threats," 
failure  of  court  to  define  "force"  is  error;  Beynolds  v.  State,  17  Tex. 
Ap.  424,  defendant  cannot  complain  of  instructions  not  unfavorable 
to  him;  Brown  v.  State,  27  Tex.  Ap.  337,  11  S.  W.  413,  court  must 
define  force  in  instruction  in  prosecution  for  rape. 

In  Prosecution  for  Bape  by  Force,  Something  More  Than  Mere  Want 
of  consent  must  be  shown.  There  must  have  been  resistance,  de- 
pending in  amount  upon  surrounding  circumstances,  and  relative 
strength  of  parties. 

Approved  in  Perez  ▼.  State,  50  Tex.  Cr.  37,  94  S.  W.  1038,  and 
Anschicks  v.  State,  6  Tex.  Ap.  534,  both  reaffirming  rule;  Smith  v. 
State,  56  Tex.  Cr.  323,  120  S.  W.  192,  where  resistance  might  have 
been  feigned  and  did  not  extend  to  carnal  act  itself;  Hollis  v.  State, 
27  Fla.  403,  9  So.  71,  granting  new  trial  where  no  evidence  of  fear 
or  resistance  on  part  of  prosecutrix  though  of  tender  years;  Favors 
V.  State,  20  Tex.  Ap.  161,  sustaining  instruction  charging  rule.  See 
note,  80  Am.  Dec.  365. 

The  Evidence  by  Which  Character  of  Prosecntrlz  in  Bape  Case  may 

be   impeached   must  be  by  general   evidence   of  reputation  in  that 
respect,  and  not  by  particular  acts  of  unchastity. 

Approved  in  Knowles  v.  State,  44  Tex.  Cr.  326,  72  S.  W.  400,  State 
V.  Ogden,  39  Or.  210,  65  Pac.  454,  Lawson  v.  State,  17  Tex.  Ap.  302, 
and  Wilson  v.  State,  17  Tex.  Ap.  534,  all  reaffirming  rule;  Mayo  v. 
State,  7  Tex.  Ap.  349,  prosecutrix  in  rape  cannot  be  questioned  as 
to  sexual  intercourse  with  others  than  defendant.  See  note,  14  L.  B. 
A.  (n.  8.)  714. 

1  Tex.  Ap.  357-362,  HAUCK  v.  STATE. 

Competency,  as  Evidence,  of  Admissions  of  Party  in  custody,  is 
question  of  law  for  the  court,  determinable  by  article  3127,  PaschaPs 
Digest,  and  where  admitted  the  court  must  instruct  as  to  how  the 
law  applies  such  evidence  to  the  case. 

Approved  in  Walker  v.  State,  7  Tex.  Ap.  264,  admitting  confession 
of  defendant  under  instructions  not  to  regard  it  if  not  freely  given. 

New  Trial  will  not  be  Granted  for  Purpose  of  Procuring  Evidence 
to  impeach  witness  who  had  testified  at  trial. 

Approved  in  Thompson  v.  State,  2  Tex.  Ap.  290,  Terry  v.  State, 
3  Tex.  Ap.  239,  Higginbotham  v.  State,  3  Tex.  Ap.  450,  Iiove  v. 
State,  3  Tex.  Ap.  501,  Boothe  v.  State,  4  Tex.  Ap.  218,  Brown  v. 
State,  6  Tex.  Ap.  314,  Polser  v.  State,  6  Tex.  Ap.  512,  and  Ogden  v. 
State,  13  Neb.  438,  14  N.  W.  166,  all  reaffirming  rule;  Thomason  v. 
State,  2  Tex.  Ap.  559,  cited  to  leading  case  as  giving  rules  regulating 
granting  of  new  trials  on  ground  of  new  evidence;  Montgomery  v. 
State,  4  Tex.  Ap.  143,  refusing  new  trial  where  materiality  of  new 
evidence  not  suf&cient. 

Defects  as  to  Matten  of  Torn  In  Xndictment  may  be  Cured  by 

amendment. 
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Approved  in  Collins  v.  State,  6  Tex.  Ap.  648,  Thomas  ▼.  State, 
18  Tex.  Ap.  221,  and  Osborne  v.  State,  23  Tex.  Ap.  443,  5  S.  W. 
252,  all  reaffirming  rule;  Frasher  v.  State,  3  Tex.  A  p.  279,  exceptions 
to  matters  not  of  substance  must  be  taken  before  trial  by  motion 
to  quash;  Walker  v.  State,  7  Tex.  Ap.  53,  defect  in  form  not  cured 
by  amendment  is  good  ground  upon  which  to  quash. 

1  Tez.  Ap.  362-363,  EWIKa  v.  STATE. 

An  Indictment  is  Fatally  Defective  107hlch  Fails  to  Allege  that 
accused  "did"  the  acts  charged  as  constituting  the  offense. 

Approved  in  Walker  v.  State,  9  Tex.  Ap.  178,  Barfield  v.  State,  39 
Tex.  Cr.  342,  45  S.  W.  1015,  and  Moore  v.  State,  7  Tex.  Ap.  43,  all 
quashing  indictment  failing  to  allege  that  defendant  "did"  acts; 
Woodard  v.  State,  9  Tex.  Ap.  414,  the  word  "did"  not  absolutely 
necessary  in  matters  merely  descriptive;  Scroggins  v.  State,  36  Tex. 
Cr.  118,  35  S.  W.  968,  indictment  for  burglary  describing  house  as 
"occupied  S.,"  instead  of  "occupied  by  S.,"  fatally  defective;  Menasco 
V.  State  (Tex.  Ap.),  11  S.  W.  898,  holding  omission  of  word  "did" 
in  perjury  indictment  fatal;  State  v.  Hagan,  164  Mo.  660,  65  S.  W. 
250,  indictment  for  murder  should  allege  death  of  murdered  person. 

1  Tex.  Ap.  363-364,  F08TEB  v.  STATE. 

In  Trials  for  MisdemeanotB  Accused  miut  Beserve  Exceptions  to 
action  of  court  below  during  trial,  and  ask  such  instructions  as 
desired,  otherwise  this  court  will  not  consider  errors  assigned  on 
rulings  or  instructions. 

Approved  in  Porter  v.  State,  1  Tex.  Ap.  479,  Haynes  v.   State, 

2  Tex.  Ap.  86,  Goode  v.  State,  2  Tex.  Ap.  523,  Campbell  v.  State, 

3  Tex.  Ap.  34,  and  Hobbs  v.  State,  7  Tex.  Ap.  119,  all  reaffirming 
rule;  Forrest  v.  State,  3  Tex.  Ap.  233,  party  should  ask  such  addi- 
tional instructions  as  he  desires;  Harberger  v.  State,  4  Tex.  Ap.  29, 
sustaining  judgment  where  action  of  court  not  excepted  to. 

Instruction  That  Possession  of  Property  Becently  Stolen  raises  a 
presumption  of  guilt  is  a  charge  upon  weight  of  evidence,  and  is 
prohibited. 

Approved  in  Alderson  v.  State,  2  Tex.  Ap.  12,  Williams  ▼.  State, 
11  Tex.  Ap.  277,  both  reaffirming  rule;  Hannah  v.  State,  1  Tex. 
Ap.  583,  reversing  judgment  where  charge  given  upon  weight  of 
evidence. 

Distinguished  in  McCall  v.  State,  14  Tex.  Ap.  364,  where  instruc- 
tion given  regarding  possession  of  stolen  property  differed  from 
that  in  leading  case. 

1  Tex.  Ap.  364-^68,  TQTTLE  ▼.  STATE. 

Under  Constitution  of  1876  Jurisdiction  of  Justices'  Conrts  is  limited 
to  criminal  cases  where  punishment  is  by  fine  not  exceeding  two 
hundred  dollars,  but  such  courts  may  imprison  for  nonpayment  of 
costs  or  to  assert  and  protect  their  authority. 

Distinguished  in  Solon  v.  State,  5  Tex.  Ap.  306,  county  and  justices* 
courts  each  have  jurisdiction  to  hear  misdemeanor  cases  where  maxi- 
mum fine  does  not  exceed  two  hundred  dollars. 

"Pool,"  Being  Game  Prohibited  by  Statute,  is  Unlawful  whether 
played  upon  licensed  billiard- table  or  elsewhere,  if  money  is'  bet. 

Approved  in  Stone  v.  State,  3  Tex.  Ap.  676,  reaffirming  rule;  Dnn- 
dar  V.  State,  34  Tex.  Cr.  596,  31  8.  W.  401,  and  Humphreys  v.  State. 
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34  Tex.  Cr.  434,  30  S.  W.  1066,  playing  for  drinks  constitutes  betting; 
Hall  V.  State  (Tex.  Cr.),  34  S.  W.  122,  it  is  an  offense  where  loser  in 
pool  game  pays  table  fees.  See  notes,  33  Am.  Dec.  136;  19  L.  R.  A. 
(n.  s.)  914. 

In  Prosecntion  for  Oamtng  for  Money,  table  fees  and  drinks  are 
money  within  the  statute. 

Approved  in  Hopkins  v.  State,  122  Ga.  585,  50  S.  E.  352,  69  L.  R. 
A.  117,  holding  in  gaming  prosecution,  table  fees  paid  to  owner  by 
losing  party  was  gaming  for  money.    See  note,  121  Am.  St.  Rep.  699. 

1  Tez.  Ap.  368-392,  BIiACK  v.  STATE. 

Testimony  of  Qualified  Witness  as  to  Substance  of  Testimony  of 
deceased  witness  regarding  dying  declarations  of  deceased  in  caso 
of  homicide,  given  in  first  trial  for  that  offense,  is  admissible  on 
second  trial  for  same  offense. 

Approved  in  Sullivan  ▼.  State,  6  Tex.  Ap.  339,  32  Am.  Rep.  581, 
Dunlap  V.  State,  9  Tex.  Ap.  188,  Walker  v.  State,  13  Tex.  Ap.  639, 
Avery  v.  State,  10  Tex.  Ap.  213,  and  Simms  v.  State,  10  Tex.  Ap. 
166,  witness  called  to  prove  what  deceased  witness  testified  to  on 
former  trial  need  only  state  substance;  Nixon  v.  State,  53  Tex.  Cr. 
327,  109  S.  W.  932,  rejecting  testimony  of  absent  witness  at  prelimi- 
nary examination  for  want  of  proper  basis;  Hobbs  v.  State,  53  Tex. 
Cr.  77,  112  S.  W.  311,  admitting  testimony  of  absent  witness  at 
inquest,  where  defendant  cross-examined;  Gillbreath  v.  State,  26  Tex. 
Ap.  318,  9  S.  W.  618,  proving  by  two  witnesses  what  absent  wit- 
nesses had  testified  to  at  former  trial;  dissenting  opinion  in  Cline 
V.  State,  36  Tex.  Cr.  361,  364,  61  Am.  St.  Rep.  879,  882,  37  S.  W. 
726,  730,  majority  not  allowing  reading  of  deceased  witness'  testi- 
mony given  at  examining  trial.  See  notes,  61  Am.  St.  Rep.  879,  882, 
883,  891,  892;  56  L.  R.  A.  452. 

Overruled  in  Cline  v.  State,  36  Tex.  Cr.  345,  61  Am.  St.  Rep.  862, 
36  S.  W.  1104,  testimony  of  deceased  witness  taken  at  examining  trial 
cannot  be  used  as  original  evidence  on  final  or  subsequent  trial. 

In  Trial  for  Murder,  Refusal  of  the  Court  to  Instruct  that  the  bur- 
den of  proof  to  show  the  truth  of  the  charge  is  at  all  times  on  the 
state,  is  error. 

Reaffirmed  in  Phillips  v.  State,  26  Tex.  Ap.  248,  8  Am.  St.  Rep. 
477,  9  S.  W.  560;  Slade  v.  State,  29  Tex.  Ap.  392,  16  S.  W.  254. 

On  Trial  for  Murder,  Wliere  the  Evidence  is  Circumstantial,  it  is 
error  to  refuse  to  charge  an  acquittal  if  jury  believed  from  the  evi- 
dence that  there  was  a  reasonable  doubt  as  to  the  presence  of  the 
accused  at  the  time  and  place  of  the  commission  of  the  murder. 

Approved  in  Priesmuth  v.  State,  1  Tex.  Ap.  484,  court  must  instruct 
as  to  reasonable  doubt  in  felony  cases;  Treadway  v.  State,  1  Tex. 
Ap.  672,  law  of  reasonable  doubt  should  be  given  in  misdemeanor 
cases  when  asked  and  in  felony  cases  whether  asked  or  not.  See 
note,  97  Am.  St.  Rep.  778. 

Distinguished  in  Ex  parte  Walker,  3  Tex.  Ap.  674,  where  case 
decided  upon  sufficiency  of  evidence  instead  of  matters  of  law;  Ake 
V.  State,  6  Tex.  Ap.  415,  32  Am.  Rep.  587,  burden  of  proof  is  at  all 
times  upon  the  state;  Thurmond  v.  State,  27  Tex.  Ap.  371,  11  S.  W. 
452,  where  special  instruction  as  to  reasonable  doubt  not  asked. 

Circumstantial  Evidence  to  Support  Conviction  must  establish 
hypothesis  contended  for  by  prosecution,  and  must  exclude  every 
other  hypothesis   but  that   of   defendant's  guilty  and  each  link  in 


1  Tex.  Ap.  393-400    NOTES  ON  TEXAS  BEPOBTa  1050 

chain  of  circumstances  must  be  clearly  proven  and  be  consistent  with 
the  others. 

Approved  in  Hunt  v.  State,  7  Tex.  Ap.  235,  Barr  v.  State,  10 
Tex.  Ap.  513,  and  Pogue  v.  State,  12  Tex.  Ap.  294,  all  reaffirming  rule; 
Noftsinger  v.  State,  7  Tex.  Ap.  322,  evidence  of  strange  conduct, 
agitation,  emotion,  etc.,  admissible  to  prove  guilt  in  oases  of  circum- 
stantial evidence;  Hill  v.  State,  11  Tex.  Ap.  469,  sustaining  charge 
containing  rule;  Knude  v.  State,  22  Tex.  Ap.  99,  3  S.  W.  331,  revers- 
ing judgment  where  circumstantial  evidence  insufficient  to  support 
conviction.  See  notes,  78  Am.  Dec.  253;  97  Am.  St.  Bep.  780;  17  L. 
B.  A.  709. 

Oonstitutional  Bight  of  Aociued  to  Confront  Witaesses  against 
him  is  not  impaired  hj  admitting  dying  declarations  of  deceasod  in 
cases  of  homicide. 

See  note,  56  L.  B.  A.  357. 

Objections  to 'the  Admission  of  Dying  Declarations  cannot  be 
raised  for  first  time  in  appellate  court. 

See  note,  56  L.  B.  A.  451. 

Defendant  is  Presomed  Innocent  Utatil  Proven  Chiilty,  and  in  case 
of  reasonable  doubt  as  to  guilt  he  should  be  acquitted. 

Approved  in  Hampton  v.  State,  1  Tex.  Ap.  657,  658,  Coffin  v.  United 
States,  156  U.  S.  457,  15  Sup.  Ct.  Bep.  404,  39  L.  492,  both  reaffirm- 
ing rule;  Templeton  v.  State,  5  Tex.  Ap.  408,  Bland  v.  State,  4  Tex. 
Ap.  18,  both  sustaining  charge  as  to  rule;  McMuIlen  v.  State,  5  Tex. 
Ap.  578,  held  error  not  to  instruct  as  to  rule;  Myers  v.  State,  6  Tex. 
Ap.  20,  instruction  on  circumstantial  evidence  must  be  so  formed  as 
to  guard  jury  from  mere  surmises;  Mace  v.  State,  6  Tex.  Ap.  474, 
error  to  refuse  to  instruct  as  to  rule;  Hutto  v.  State,  7  Tex.  Ap. 
48,  omission  to  give  rule  in  charge  not  reversible  error. 

Miscellaneous. — ^Ex  parte  Walker,  3  Tex.  Ap.  670,  cited  as  having 
been  appealed  at  former  term;  Smith  v.  State,  21  Tex.  Ap.  307,  17 
S.  W.  473,  permitting  counsel  to  read  rules  of  law  in  cited  case  to 
j'lry. 

1  Tex.  Ap.  393-394,  HIBSH  ▼.  STATB. 
An  Indictment  for  Swindling  must  Allege  That  the  Accused  Knew 

the  pretenses  to  be  false. 

Approved  in  Bichardson  v.  State,  2  Tex.  Ap.  323,  tautology  does  not 
vitiate  indictment. 

1  Tex.  Ap.  394-400,  POBTBB  ▼.  STATE. 
The  Best  Evidence  must  be  Produced  Which  the  Nature  of  the  Case 

admits,  or  its  absence  accounted  for. 

Approved  in  Lawrence  v.  State,  2  Tex.  Ap.  486,  cited  as  proper 
rule  governing  production  of  best  evidence;  Scott  v.  State,  3  Tex. 
Ap.  104,  Barnell  v.  State,  5  Tex.  Ap.  116,  Bodrigues  v.  State,  5  Tex. 
Ap.  263,  Butler  v.  State,  3  Tex.  Ap.  51,  all  reversing  judgment  where 
best  evidence  not  produced;  Wyers  v.  State,  13  Tex.  Ap.  58,  excluding 
parol  evidence  to  prove  brands  where  absence  of  record  of  brand 
not  accounted  for;  Baldwin  v.  State,  15  Tex.  Ap.  286,  reversing  judg- 
ment where  best  evidence  not  produced. 

Distinguished  in  Lanham  v.  State,  7  Tex.  Ap.  138,  rule  not  appli- 
cable to  facts  in  case  at  bar;  Stewart  v.  State,  9  Tex.  Ap.  324,  rule 
not  applicable  where  no  objection  made  to  admission  of  inferior  evi- 
dence. 
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In  Felony  Case  Separation  of  Jury  During  Ttlal,  even  with  consent 
of  court  and  defendant,  is  reversible  error. 

Approved  in  English  ▼.  State,  28  Tex.  Ap.  502,  13  S.  W.  776, 
McCampbell  v.  State,  37  Tex.  Or.  609,  40  S.  W.  496,  and  Defriend 
V.  State,  22  Tex.  Ap.  571,  2  S.  W.  642,  all  reversing  judgment  where 
jury  allow^  to  separate  while  not  in  charge  of  officer;  Oant  v.  State, 
65  Tex.  Cr.  289,  116  S.  W.  803,  reversing  where  jury  permitted  to 
separate  without  being  in  charge  of  officer.  See  note,  103  Am.  St. 
Bep.  167. 

Want  of  Owner's  Consent  to  Taking  of  Qooda  alleged  to  have  been 
stolen  may  be  proven  by  evidence  of  owner  or  party  from  whom 
taken,  or  by  circumstantial  evidence. 

Approved  in  Erskine  v.  State,  1  Tex.  Ap.  406,  proving  want  of 
consent  of  owner  to  taking  by  circumstantial  evidence;  People  v. 
Jacks,  76  Mich.  221,  42  N.  W.  1135,  proving  want  of  owner's  consent 
by  evidence  of  third  party. 

Presomptiye,  Prima  Fade,  or  Oircmnatantial  Evldenee  cannot  be 
resorted  to  to  prove  a  fact  till  all  sources  of  direct  evidence  are 
exhausted. 

Reaffirmed  in  Moore  v.  State,  2  Tex.  Ap.  352;  Hunter  v.  State,  13 
Tex.  Ap.  18;  Dixon  v.  State,  15  Tex.  Ap.  485;  Miller  v.  State,  18  Tex. 
Ap.  38;  Thompson  v.  State,  30  Tex.  Ap.  329,  17  S.  W.  450.  See  note, 
97  Am.  St.  Bep.  788. 

1  Tez.  Ap.  400-402,  BOSE  y.  STATE. 

An  Indictment  or  Information  most  Describe  the  Offense  with 
such  certainty  as  will  enable  accused  to  plead  the  judgment  in  bar  of 
second  prosecution  for  same  offense. 

Approved  in  Mosely  v.  State,  18  Tex.  Ap.  313,  reversing  judgment 
where  indictment  uncertain. 

An  Indictment  Founded  on  Article  714  of  Penal  Code,  enacted 
for  protection  of  dumb  animals,  need  not  allege  ownership  of  animal 
injured,  but  if  alleged  it  must  be  proved. 

Approved  in  Irwin  v.  State,  7  Tex.  Ap.  79,  reaffirming  rule;  Tur- 
man  v.  State,  4  Tex.  Ap.  587,  explaining  object  of  statute;  Banjel 
v.  State,  1  Tex.  Ap.  463,  Gordon  v.  State,  2  Tex.  Ap.  158,  Soria  v. 
State, '2  Tex.  Ap.  298,  Meuly  v.  State,  3  Tex.  Ap.  383,  McGee  v. 
State,  4  Tex.  Ap.  626,  Sweat  v.  State,  4  Tex.  Ap.  624,  Watson  v. 
State,  5  Tex.  Ap.  27,  Smith  v.  State,  7  Tex.  Ap.  384,  Allen  v.  State, 
8  Tex.  Ap.  361,  Blunt  v.  State,  9  Tex.  Ap.  237,  Childers  v.  State, 
16  Tex.  Ap.  528,  Withers  v.  State,  21  Tex.  Ap.  213,  17  S.  W.  726, 
and  McLaurine  v.  State,  28  Tex.  Ap.  531,  13  S.  W.  992,  all  holding 
that  where  description  needlessly  minute  it  must  be  proven  as  alleged. 

Wbere  Bill  of  EzceptionB  Taken  to  Baling  of  Court  Below,  such 
matters  will  be  examined  by  this  court  on  appeal. 

Approved  in  Long  v.  State,  1  Tex.  Ap.  473,  objections  to  form  of 
indictment  cannot  be  heard  for  first  time  on  appeal. 

1  Tex.  Ap.  402-405,  OANTU  ▼.  STATE. 

When  Application  for  Oontinnance  Addressed  to  Discretion  of 
lower  court  was  overruled,  and  error  is  assigned  thereon,  this  court 
will  only  reverse  judgment  of  conviction  where  plainly  shown  that 
continuance  was  improperly  refused. 

Approved  in  Clampitt  v.  State,  9  Tex.  Ap.  31,  reaffirming  rule; 
Bichardson   v.   State,   2   Tex.   Ap.   324,   refusing   continuance   where 
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materiality  of  evidence  not  shown;  Fernandez  y.  State,  4  Tex.  Ap. 
422,  absence  of  testimony  not  inconsistent  with  guilt  no  groand  for 
continuance. 

Nothing  is  Preromed  in  Payor  of  Application  for  continnance, 
but  party  is  presumed  to  have  stated  facts  most  strongly  in  his  own 
favor. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  648,  burden  of  proof 
is  upon  party  seeking  continuance,  to  show  himself  entitled  thereto; 
Thomas  v.  State,  17  Tex.  Ap.  440,  application  must  set  ont  faets 
expected  to  be  proved  by  absent  witness. 

Process  for  Witnesses  Should  be  Sued  Out  Within  Beasonable  Time, 
and  application  for  continuance  for  want  of  their  testimony  should 
show  to  whom  and  when  subpoenas  delivered  and  when  and  by  whom 
returned. 

Approved  in  Murray  y.  State,  1  Tex.  Ap.  420,  application  for  con- 
tinuance for  absence  of  witnesses  must  show  to  whom  subpoena  de- 
livered; Bowen  v.  State,  3  Tex.  Ap.  624,  Fields  v.  State,  5  Tex.  Ap. 
620,  Cooper  v.  State,  7  Tex.  Ap.  200,  and  Donovan  v.  State,  4  Tei. 
Ap.  373,  all  refusing  continuance  where  not  shown  to  whom  proces 
delivered. 

1  Tez.  Ap.  405-407,  EBSKINE  ▼.  STATE. 

Want  of  Consent  to  Taking  of  Property  Stolen  may  be  Proven  br. 
o'v^ner  or  person  in  possession  of  property  stolen  or  by  circumstantial 
evidence. 

Approved  in  Spruill  v.  State,  10  Tex.  Ap.  697,  reaffirming  rule; 
Stewart  v.  State,  9  Tex.  Ap.  323,  324,  objection  to  proving  want  of 
consent  by  circumstantial  evidence  cannot  be  raised  for  first  time  on 
appeal;  Wilson  v.  State,  12  Tex.  Ap.  487,  Perry  v.  State,  44  Neb.  417, 
63  N.  W.  27,  and  Jackson  v.  State,  7  Tex.  Ap.  364,  all  reversing  whero 
want  of  consent  proven  by  circumstantial  evidence  where  direct  evi- 
dence obtainable;  People  v.  Jacks,  76  Mich.  221,  42  N.  W.  1135,  want 
of  consent  of  owner  may  be  proven  by  anyone  having  knowledge  of 
facts.  Overruled  in  Frazier  v.  State,  18  Tex.  Ap.  442,  443,  possession 
by  servants  is  not  necessary  to  and  will  not  support  allegation  of  ^ 
session  or  ownership  of  stolen  property. 

1  Tez.  Ap.  408-416,  SMITH  Y.  STATE. 

Until  Pinal  Judgment  in  Lower  Court,  Ko  Appeal  will  Lie,  either  i& 
civil  or  criminal  case. 

Approved  in  Smith  v.  State,  1  Tex.  Ap.  518,  reaffirming  rule;  Map« 
y.  State,  13  Tex.  Ap.  91,  Madison  y.  State,  17  Tex.  Ap.  485,  hoth  hold- 
ing appeal  will  not  lie  until  judgment  entered;  Darnell  v.  State,  ^* 
Tex.  Ap.  8,  5  S.  W.  523,  there  is  no  conviction  until  judgment  entered; 
dissenting  opinion  in  McCorquodale  v.  State,  54  Tex.  Gr.  368,  98  S.  ^• 
888,  majority  holding  appellate  court  may  correct  judgment. 

Pinal  Judgment  in  Criminal  Case  may  be  Bendered  None  Pro  W 
at  a  term  subsequent  to  trial. 

Approved  in  Nettles  v.  State,  4  Tex.  Ap.  343,  Ferrell  v.  Hales,  H^ 
N.  C.  212,  25  S.  E.  822,  all  reaffirming  rule;  Vestal  v.  State,  3  Tex. 
Ap.  654,  even  final  judgment  in  murder  case  may  be  entered  nunc  pf'^ 
tunc  at  subsequent  term;  Benedict  v.  State,  44  Ohio  St.  685,  11  ^- * 
128,  rule  applies  to  criminal  as  well  as  civil  cases.  See  note,  i 
St.  Bep.  828. 
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« 

VHum  Becoxd  In  Felony  Case  Shows  That  Oath  prescribed  for  jury 
by  statnte  has  been  disregarded,  eonyiction  will  be  reversed,  but 
where  record  merely  recites  that  jury  was  sworn,  jury  is  presumed  to 
have  been  given  proper  oath. 

Approved  in  Clampitt  v.  State,  3  Tex.  Ap.  641,  Leer  v.  State,  2 
Tex.  Ap.  497,  both  reversing  where  di£Ferent  than  statutory  oath  given 
jury. 

In  Fdlony  Case  Charge  most  be  in  Writing  and  Signed  by  judge, 
and  on  appeal  record  must  show  that  charge  in  question  was  given 
or  refused,  and  bear  file-mark  of  clerk  embodied  in  transcript. 

Approved  in  Lindsay  v.  State,  1  Tex.  Ap.  585,  reversing  where 
charge  given  not  written  and  signed  by  judge;  West  v.  State,  2 
Tex.  Ap.  215,  reversing  where  charge  not  signed  by  judge;  Long  v. 
State,  4  Tex.  Ap.  83,  84,  Carr  v.  State,  5  Tex.  Ap.  154,  McLain  v. 
State,  30  Tex.  Ap.  483,  28  Am.  St.  Bep.  934,  17  S.  W.  1092,  and  Hay- 
nie  V.  State,  3  Tex.  Ap.  224,  reversing  where  record  does  not  show 
charge  of  court  signed  and  filed. 

In  Capital  Cases  Arraignment  cannot  be  Dispensed  With,  and  it 
should  precede  the  trial  before  the  jury. 

Approved  in  Cordova  v.  State,  6  Tex.  Ap.  224,  sustaining  judg- 
ment, though  arraignment  had  at  irregular  time;   Pringle  v.   State, 

2  Tex.  Ap.  301,  Avara  v.  State,  2  Tex.  Ap.  420,  Parchman  v.  State, 

3  Tex.  Ap.  226,  Steagald  v.  State,  22  Tex.  Ap.  487,  3  S.  W.  776,  and 
Lester  v.  State,  1  Tex.  Ap.  745,  reversing  where  no  arraignment  or 
plea  of  record.     See  note,  10  L.  B.  A.  92. 

A  Verdict  wUl  not  be  Disturbed  Simply  Because  Arraignment  and 
Plea  were  had  at  improper  time. 

Overruled  in  Wilson  v.  State,  17  Tex.  Ap.  536,  and  Cole  v.  State, 
11  Tex.  Ap.  71,  reversing  where  arraignment  not  had  before  trial. 

Denied  in  Browning  v.  State,  54  Neb.  208,  see  74  N.  W.  633,  judg- 
ment cannot  stand  where  no  arraignment  before  trial. 

1  Tex.  Ap.  417--431,  IffUBBAT  ▼.  STATE. 

Application  for  Continuance  on  Oround  of  Absence  of  Witnesses 
should  show  subpoena  issued,  to  whom  delivered,  and  by  whom  re- 
turned. 

Approved  in  Dill  ▼.  State,  1  Tex.  Ap.  288,  Summerlin  v.  State, 
3  Tex.  Ap.  446,  Bowen  v.  State,  3  Tex.  Ap.  624,  Bobles  v.  State, 
5  Tex.  Ap.  355,  Fields  v.  State,  5  Tex.  Ap.  620,  Labbaite  v.  State,  6 
Tex.  Ap.  260,  Cooper  v.  State,  7  Tex.  Ap.  200,  Walker  v.  State,  13 
Tex.  Ap.  648,  Thomas  y.  State,  17  Tex.  Ap.  440,  and  Buie  v.  State, 
1  Tex.  Ap.  456,  refusing  continuance  where  not  shown  what  was 
done  with  subpoena. 

If  Fresh  Provocation  Intervened  Between  Preconceived  Malice  and 
the  killing,  the  antecedent  malice  will  not  be  presumed,  but  may 
be  proved. 

See  note,  5  L.  B.  A.  (n.  s.)  820. 

Distinguished  in  Drake  v.  State,  29  Tex.  Ap.  274,  15  S.  W.  729, 
explaining  under  what  circumstance  such  charge  should  be  given 
and  how  elaborated. 

While  the  Law  Implies  Malice  on  Proof  of  Voluntary  Homicide, 
it  does  not  impute  express  malice,  which  must  be  proved  to  war- 
rant conviction  of  murder  in  first  degree. 

Approved  in  Bicharte  v.  State,  5  Tex.  Ap.  363,  express  malice 
must  be  proved.    See  notes,  18  Am.  Dec.  784;  78  Am.  Dec.  529. 
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In  Trials  for  Mnrder,  the  Law  of  Beasonable  Doubt  should  be 
charged  not  only  upon  question  of  guilt  or  innocence,  but  also  be- 
tween different  degprees  of  culpable  homicide. 

Approved  in  Blake  v.  State,  3  Tex.  Ap.  584,  reaffirming  rule; 
Bland  v.  State,  4  Tex.  Ap.  18,  charge  of  law  on  reasonable  doubt 
couched  in  words  of  statute  is  all  that  is  required;  Eanes  v.  State, 
10  Tex.  Ap.  452,  reversing  where  law  of  reasonable  doubt  not  given 
jury;  Powell  v.  State,  28  Tex.  Ap.  397,  law  of  reasonable  doubt 
need  not  be  in  precise  language  of  the  statute;  Lester  v.  State,  1 
Tex.  Ap.  743,  Priesmuth  v.  State,  1  Tex.  Ap.  484,  both  reversing 
where  law  of  reasonable  doubt  not  charged.  See  note,  72  Am.  Dec. 
543. 

Thougli  Constitation  of  1876  Contains  No  Provision  empowering 
juries  in  capital  cases  to  substitute  life  imprisonment  at  hard  labor 
in  lieu  of  death  penalty,  it  does  not  abrogate  that  provision  with 
respect  to  capital  felonies  perpetrated  while  constitution  of  1869 
was  in  force. 

Approved  in  Cox  t.  State,  8  Tex.  Ap.  290,  reaffirming  rule;  Walker 
V.  State,  7  Tex.  Ap.  257,  provision  of  Revised  Penal  Code  regarding 
penalty  in  murder  cases  does  not  invalidate  conviction  nor  abrogate 
penalty  prescribed  and  adjudged  prior  to  statute;  Mclnturf  ▼.  State, 
20  Tex.  Ap.  352,  law  found  in  Oldham  &  White's  Digest  regarding 
punishment  for  murder  remained  in  force  until  adoption  of  Penal 
Code  in  1879. 

In  Felony  Cases  the  Court  must  Charge  the  Law  applicable  to  the 
case,  but  cannot  be  called  upon  to  do  more,  except  to  charge  law  of 
reasonable  doubt. 

Approved  in  Lister  v.  State,  3  Tex.  Ap.  27,  reversing  where  law 
of  self-defense  not  given  jury  where  evidence  supports  it;  McKinney 
V.  State,  8  Tex.  Ap.  644,  affirming  judgment  where  law  of  case  given 
to  jury.     See  note,  76  Am.  Dec.  66. 

Jury  Finding  Party  Quilty  of  Murder  Shall  Also  Find  whether  in 
first  or  second  degree,  and  if  in  latter,  they  shall  tx,  penalty. 

Approved  in  Bootbe  v.  State,  4  Tex.  Ap.  212,  Nettles  v.  State,  5 
Tex.  Ap.  o90,  and  Ex  parte  Hunt,  28  Tex.  Ap.  364,  13  S.  W.  146, 
all  reaffirming  rule;  Brown  v.  State,  3  Tex.  Ap.  316,  reversing  where 
jury  did  not  find  degree  of  murder. 

Failure  of  Jury  to  Assess  Punishment  in  Verdict  of  Guilty  of  mur- 
der in  first  degree  does  not  vitiate  verdict. 

Approved  in  Mclnturf  v.  State,  20  Tex.  Ap.  353,  Mrous  v.  State, 
31  Tex.  Cr.  599,  37  Am.  St.  Rep.  835,  21  S.  W.  764,  both  reaffirming 
rule;  Calloway  v.  State,  7  Tex.  Ap.  586,  article  426  of  Bevised  Code 
of  Criminal  Procedure  is  ex  post  facto. 

Any  Radical  Change  in  the  Law  Which  Affects  Mode  or  Degree 
of  punishment  should  be  condemned  as  ex  post  facto  and  uncon- 
stitutional, unless  clearly  a  mitigation  of  former  punishment. 

Approved  in  Bland  v.  State,  4  Tex.  Ap.  19,  aastaining  verdict  in 
misdemeanor  case  where  intention  clear. 

1  Tex.  Ap.  4S2-438,  HENDERSON  ▼.  STATE. 

Witness  may  be  Impeached  by  Proof  That  He  Made  Statements 
out  of  court  contrary  to  his  testimony  on  trial,  but  such  statements 
must  be  relevant  to  the  issue. 

Approved  in  Hart  v.  State,  15  Tex.  Ap.  233,  Rider  v.  State,  26 
Tex.  Ap.  341,  9  S.  W.  690,  and  Taussig  v.  Schields^  26  Mo.  Ap.  327, 
all  reaffirming  rule. 


1061  NOTES  ON  TEXAS  BEPOBTS.    1  Tex.  Ap.  438-444 

In  Laying  Predicate  to  Impeacli  Witness  \}y  Proof  of  Contradictory 
statements  made,  it  is  necessary  to  ask  witness  specifically  as  to  tixnCi 
place,  and  person  involved  in  such  contradiction. 

Approved  in  McKinney  v.  State,  8  Tex.  Ap.  642,  reaffirming  rule. 

Where  Verdict  Depends  upon  Evidence  of  Prosecuting  Witness 
Alone,  and  defense  proved  that  witness  several  times  made  state- 
ments materially  contradictory,  the  court  should  instruct  as  to  legal 
principles  controlling  application  and  effect  of  impeaching  evidence. 

Limited  in  Thurmond  v.  State,  27  Tex.  Ap.  371,  11  S.  W.  452,  rule 
applies  only  in  extraordinary  and  peculiar  cases. 

On  Trial  for  Eml)ezzlement  of  Money  Intrusted  to  Accused,  where 
evidence  introduced  to  show  prosecutrix  authorized  accused  to  use 
it,  refusal  of  court  to  instruct  jury  to  acquit  if  they  believed  he  had 
such  authority   is  error. 

See  note,  98  Am.  Dee.  134. 

New  Trial  will  not  be  Granted  on  Ground  of  Newly  Discovered 
Evidence  where  such  evidence  is  merely  cumulative  of  evidence  ad- 
duced at  trial. 

Beaffirmed  in  Thomason  v.  State,  2  Tex.  Ap.  559;  Harmon  v. 
State,  3  Tex.  Ap.  55;  Terry  v.  State,  3  Tex.  Ap.  239;  Higginbotham 
V.  State,  3  Tex.  Ap.  450;  Boothe  v.  State,  4  Tex.  Ap.  215. 

1  Tex.  Ap.  438-440,  SATOHELIi  v.  STATE. 

Indictment  UUder  Article  2425,  Pascbal's  Digest,  for  fraudulently 
selling  mortgaged  property,  must  aver  that  mortgage  was  valid,  sub- 
sisting, and  unpaid  at  time  of  sale.  The  fraudulent  intent  is  gist 
of  offense,  and  must  be  averred  and  proved. 

Approved  in  Bobberson  v.  State,  3  Tex.  Ap.  505,  reaffirming  rule; 
Jones  V.  State,  35  Tex.  Cr.  569,  34  S.  W.  632,  mortgage  need  not  be 
set  out  in  indictment;  M'Caskell  v.  State,  68  Ark.  491,  60  S.  W. 
234,  dismissing  indictment  for  removing  mortgaged  property  where 
no  proof  of  debt  supporting  lien;  State  v.  Wilson,  73  Kan.  358,  84 
Pac.  742,  in  prosecution  for  fraudulent  sale  of  property  as  unencum- 
bered, validity  of  mortgage  must  be  proved. 

1  Tex.  Ap.  440--444,  SEABCT  V.  STATE. 

Cliarge  Assuming  Material  Facts  Charged  as  Having  Been  Proven 
is  reversible  error. 

Approved  in  Brown  v.  State,  3  Tex.  Ap.  314,  reversing  where 
charge  assumed  guilt  of  defendant;  Bice  v.  State,  3  Tex.  Ap.  455, 
Jones  V.  State,  22  Tex.  Ap.  682,  see  3  S.  W.  479,  both  reversing 
where  charge  upon  weight  of  evidence;  Arismendis  v.  State,  41  Tex. 
Cr.  377,  54  S.  W.  601,  instance  of  reversible  charge  in  cattle  stealing 
case.     See  notes,  62  Am.  Dec.  562;  72  Am.  Dec.  543. 

Though  Improbability  of  Statements  may  Lessen  Credibility  of 
witness,  it  is  error  to  charge  jury  to  disregard  it. 

Approved  in  Butler  v.  State,  3  Tex.  Ap.  50,  reaffirming  rule  under 
similar  instruction.     See  note,  76  Am.  Dec.  66. 

New  Trial  Should  be  Granted  for  Erroneous  Charge  as  to  penalty 
assessable  for  crime,  though  jury  actually  assess  penalty  within 
limits. 

Approved  in  Wilson  v.  State,  14  Tex.  Ap.  528,  reversing  where 
jury  misinstructed  as  to  penalty  for  murder  in  second  degree;  Qar- 
denhire  v.  State,  IS  Tex.  Ap.  566,  error  in  charge  as  to  penalty. 
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though  in  favor  of  defendant,  fatal;  Stockholm  v.  State,  24  Tex. 
Ap.  602,  7  S.  W.  339,  reversing  where  instruction  injurious  to  de- 
fendant. 

Indictment  Alleging  Burglary  to  have  Been  Committed  hy  dis- 
charge of  firearms — namely,  a  pistol — ^into  a  house  with  intent  to 
murder,  is  sufficient  under  article  2362,  Paschal's  Digest. 

Approved  in  Garner  v.  State,  31  Tex.  Cr.  24,  19  S.  W.  334,  holding 
similar  indictment  good. 

Miscellaneous. — Collins  v.  State,  6  Tex.  Ap.  648,  holding  indiet- 
ment  failing  to  lay  venue  to  offense  charged  fatally  defective. 

1  Tex.  Ap.  448-452,  28  Am.  Bep.  414,  LXTNSFOBI)  y.  STATE. 

Where  Oharge  to  Jury  has  Been  Lost  Before  Trajucrlpt  made  oat, 
appellant,  if  he  desires  to  assign  error  thereon,  should  take  steps  to 
supply  it  in  lower  court,  so  as  to  have  it  brought  up  for  revision. 

Approved  in  Mottley  v.  State,  2  Tex.  Ap.  192,  reaffirming  rule. 

The  Word  "Horse"  in  Article  2409,  Paschal's  Digest*  is  used  in 
specific,  and  not  generic,  sense,  not  including  mares,  geldings,  etc.; 
hence  an  indictment  for  theft  of  one  specified  animal  will  not  be 
supported  by  proof  of  theft  of  another. 

Approved  in  Brisco  v.  State,  4  Tex.  Ap.  221,  30  Am.  Bep.  163, 
proof  of  stealing  ridgling  will  not  support  indictment  for  theft  of 
gelding;  Johnson  v.  State,  16  Tex.  Ap.  409,  proof  of  stealing  horse 
will  not  support  indictment  for  theft  of  gelding;  South  etc.  Ala. 
B.  B.  V.  Bees,  82  Ala.  342,  2  So.  753,  holding  "horse"  is  generic 
term,  and  includes  "mare";  State  v.  Buckles,  26  Kan.  241,  proof 
of  stealing  gelding  does*  not  support  indictment  for  theft  of  horse. 
See  notes,  8  Am.  St.  Bep.  450;  24  Am.  St.  Bep.  27;  88  Am.  fit.  Bep. 
588. 

1  Tex.  Ap.  452-458,  BX7IE  T.  STATE. 

On  Application  for  Change  of  Venne  on  Acconnt  of  Prejndice,  the 
court  may  hear  counter-affidavits,  and  may  examine  defendant's 
affiants  touching  their  means  of  knowledge  of  matters  alleged  in 
their  affidavits. 

Approved  in  Cox  v.  State,  8  Tex.  Ap.  283,  Bothschild  v.  State,  7 
Tex.  Ap.  535,  and  Dupree  v.  State,  2  Tex.  Ap.  617,  court  may  have 
affiants  sworn  and  examined  as  to  means  of  knowledge;  Hoaillion 
V.  State,  3  Tex.  Ap.  544,  counter-affidavits  may  be  received  on  ap- 
plication for  change  of  venue;  McCarty  v.  State,  4  Tex.  Ap.  471, 
Labbaito  v.  State,  6  Tex.  Ap.  259,  260,  and  Johnson  v.  State,  4  Tei. 
Ap.  271,  refusing  to  revise  ruling  on  motion  for  change  of  vonoe 
where  not  shown  that  court  abused  discretion. 

Application  for  Continuance  to  Obtain  Testimony  of  absent  wit- 
ness must  show  issuance  of  process  for  witness,  its  delivery  to  proper 
officer,  and  his  return  thereon. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  648,  denying  new  trial 
where  due  diligence  not  shown  to  procure  witnesses;  Thomas  v. 
State,  17  Tex.  Ap.  440,  nothing  is  presumed  in  aid  of  application  for 
continuance;  Bowen  v.  State,  3  Tex.  Ap.  624,  Johnson  v.  State,  4 
Tex.  Ap.  272,  Fields  v.  State,  5  Tex.  Ap.  620,  Labbaite  v.  SUte, 
6  Tex.  Ap.  260,  Cooper  v.  State,  7  Tex.  Ap.  200,  and  Grant  v.  State„ 

2  Tex.   Ap.    165,   all   refusing   continuance   where   not   shown  what 
was  done  with  subpoena. 
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Defendant  Waives  Objectiona  to  Jxay  or  Its  Organization  by  ac- 
cepting it  as  summoned. 

Approved  in  Lester  v.  State,  2  Tex.  Ap.  446,  Margpraves  ▼.  State 
(Tex.  Or.),  50  S.  W.  1017,  both  reaffirming  rule;  Yanez  ▼.  State, 
6  Tex.  Ap.  432,  32  Am.  Rep.  592,  Caldwell  v.  State,  12  Tex.  Ap.  316, 
McMahon  v.  State,  17  Tex.  Ap.  331,  and  Houillion  v.  State,  3  Tex. 
Ap.  542,  acceptance  of  jury  waives  right  to  impeach  its  organiza- 
tion; O'Toole  V.  State,  40  Tex.  Cr.  580,  51  S.  W.  ^45,  defendant  ex- 
pressly waiving  proceedings  is  bound  thereby. 

1  Tex.  Ap.  458-461,  GBESHAM  ▼.  STATE. 

Where  Party  Convicted  of  Felony  Escapes  Pending  Appeal,  and 
appeal  dismissed,  motion  to  reinstate  appeal  will  not  be  considered 
until  his  surrender. 

Reaffirmed  in  Gentry  v.  State,  91  Ga.  673,  17  S.  E.  958;  Allen  v. 
Georgia,  166  TJ.  S.  142,  17  Sup.  Cft.  Rep.  527,  41  L.  950.  See  notes, 
41  Am.  Dec.  272,  273;  68  Am.  Dec.  227. 

It  Seems  That  the  Act  of  Augast  21,  1876,  B^ative  to  Appeals 
by  escaped  prisoners,  is  constitutional. 

Reaffirmed  in  Brown  v.  ^tate,  5  Tex.  Ap.  128. 

1  Tex.  Ap.  461-463,  BANJEL  v.  STATE. 

Where  Indictment  for  Theft  of  Horse  Alleges  Brand  on  Horse  as 
part  of  description,  brand  must  be  proved  precisely  as  alleged. 

Approved  in  Allen  v.  State,  8  Tex.  Ap.  361,  Loyd  v.  State,  22  Tex. 
Ap.  649,  3  S.  W.  671,  both  reaffirming  rule;  Murphy  v.  State,  6  Tex. 
Ap.  556,  aUegation  that  order  signed  "Pat  Whelan"  not  supported 
by  proof  of  being  signed  **P.  Whelan"  or  "D.  Whelan." 

Distinguished  in  Stoneham  v.  State,  3  Tex.  Ap.  596,  where  letters 
in  brand  alleged  joined  and  proof  that  they  are  separate  not  fatal 
variance. 

1  Tez.  Ap.  463-464,  OOTTENHAM  v.  STATE. 

Article  764  of  Penal  Code,  Punishing  Theft  from  a  House  as 
specific  offense,  was  repealed  August  21,  1876;  hence,  indictment  dated 
August  26,  1876,  and  trial  and  conviction  thereunder  are  without 
authority  of  law. 

Approved  in  Simms  v.  State,  2  Tex.  Ap.  112,  entering  house  with 
intent  to  steal  constitutes  crime  of  burglary  whether  the  theft  would 
be  felony  or  not;  Tuton  v.  State,  4  Tex.  Ap.  473,  and  Montgomery 
V.  State,  2  Tex.  Ap.  621,  no  such  offense  as  stealing  from  a  house. 

1  Tez.  Ap.  465,  WIUJAMS  v.  STATE. 

It  Seems  That  an  Indictment  for  Mnrder  Should  Set  Oat  the  por- 
tion of  the  body  upon  which  the  mortal  wound  was  inflicted. 

Overruled  in  Wilkerson  v.  State,  2  Tex.  Ap.  270,  Williams  v.  State, 
3  Tex.  Ap.  129,  both  holding  indictment  need  not  allege  part  of  body 
upon  which  mortal  wound  inflicted. 

1  Tex.  Ap.  466-476,  LONG  v.  STATE. 

Charge  upon  the  Weight  of  the  Evidence  is  error. 

Approved  in  Rice  v.  State,  3  Tex.  Ap.  455,  following  rule;  Jerni- 
gan  V.  State,  10  Tex.  Ap.  551,  reversing  where  court,  in  charge, 
assumed  facts  proven. 

A  Case  will  not  be  Reversed  on  Account  of  Objection  to  form  of 
indictment  when  exception  not  taken  at  proper  time  in  lower  court. 
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Followed  in  Hannah  t.  State,  1  Tex.  Ap.  581;  Frasher  v.  State, 
3  Tex.  Ap.  279. 

Defects  in  Indictment  Ctoing  Only  to  Matters  of  Fozm  maj  be 
corrected  by  amendment  if  pointed  ont  in  time. 

Approved  in  Walker  v.  State,  7  Tex.  Ap.  53,  and  Collins  ▼.  8tat«, 
6  Tex..  Ap.  648,  indictment  may  be  amended  as  to  matters  of  form; 
Osborne  v.  State,  23  Tex.  Ap.  443,  5  S.  W.  252,  and  Thomas  t.  State, 
18  Tex.  Ap.  221,  defects  in  form  may  be  corrected  by  amendment 
while  matters  of  substance  cannot. 

Felonious  Intent  is  Necessary  to  Constitute  Larceny. 

See  note,  94  Am.  Dec.  322. 

1  Tex.  Ap.  477-480,  POBTEB  y.  STATE. 

Court  of  Appeals  will  not  Bevise  Action  of  Trial  Court  in  mis- 
demeanor cases,  unless  exception  taken  at  trial,  and  unless  defendant 
asked  other  instructions  than  those  given. 

Approved  in  Haynes  v.  State,  2  Tex.  Ap.  86,  Goode  ▼.  State,  S 
Tex.  Ap.  523,  Campbell  v.  State,  3  Tex.  Ap.  34,  and  Work  v.  State, 
3  Tex.  Ap.  235,  all  reaffirming  rule;  Forrest  v.  State,  3  Tex.  Ap. 
233,  additional  instructions  wanted  must  be  asked  for. 

1  Tex.  Ap.  480-485,  PBIESBfUTH  T.  STATE. 
However  Correct  in  the  Abstract  a  Bequested  Charge  may  1m,  its 

refusal  is  not  error  where  there  is  no  evidence  to  which  it  Lb  ap- 
plicable. 

Approved  in  Baker  v.  State,  4  Tex.  Ap.  232,  refusing  inappropriate 
charge;  Tsurda  v.  Farm,  18  Haw.  436,  holding  in  replevin  of  horse 
variance  between  allegation  of  brand  and  evidence  was  not  fatal, 
there  being  other  marks  of  identification. 

In  Criminal  Cases  Where  Judge  has  Charged  Law  applicable  to 
the  case  as  made  by  evidence,  nothing  more  can  be  required  of  him, 
except  to  charge  as  to  reasonable  doubt. 

Approved  in  Jones  v.  State,  5  Tex.  Ap.  133,  reaffirming  rule; 
McMuUen  v.  State,  5  Tex.  Ap.  578,  reversing  where  court  refused 
to  instruct  as  to  presumption  of  innocence;  Spinks  v.  State,  8  Tex. 
Ap.  126,  affirming  judgment  where  law  applicable  to  case  given  jury; 
Chamberlain  v.  State,  25  Tex.  Ap.  401,  8  S.  W.  475,  'law  applicable 
to  case"  means  the  case  as  made  by  evidence;  Coffin  v.  United 
States,  156  U.  S.  457,  15  Sup.  Ct.  Sep.  404,  39  L.  492,  reversing  where 
instructions  as  to  presumptions  of  innocence  refused. 

Where  Becorded  Brand  is  the  Only  or  Principal  Evidence  of  Ovn- 
ership  of  alleged  stolen  cattle,  verdict  will  be  set  aside  where  proof 
does  not  locate  brand  as  set  out  on  record. 

Reaffirmed  in  Hayes  v.  State,  30  Tex.  Ap.  405,  17  S.  W.  941;  Has- 
sey  V.  State,  31  Tex.  Cr.  92,  19  S.  W.  909;  Myers  v.  State,  24  Tex. 
Ap.  341,  6  S.  W.  195. 

Brand,  Becorded  Subsequently  to  Date  of  Alleged  Theft,  is  admis- 
sible as  circumstance  proving  ownership  of  stolen  property. 

Approved  in  Turner  v.  State,  39  Tex.  Cr.  327,  45  S.  W.  1021,  Ches- 
nut  V.  State,  21  Colo.  522,  42  Pac.  659,  and  State  v.  Hanna,  35  Or. 
200,  57  Pac.  630,  all  reaffirming  rule;  Harvey  v.  State,  21  Tex.  Ap. 
183,  17  S.  W.  159,  admitting  record  of  brand  in  evidence  though  not 
recorded  until  after  theft;  Harwell  v.  State,  22  Tex.  Ap.  255,  2  8. 
W.  159,  variance  between  description  of  location  of  brand  in  record 
and  location  upon  cattle  does  not  destroy  its  admissibility  as  en* 
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dence;  Groom  t.  State,  23  Tex.  Ap.  87,  3  S.  W.  670,  record  of  brand 
inflttffieient  to  prove  ownership  in  company  where  not  recorded  in 
company's  name.    See  note,  11  L.  B.  A.  (n.  s.)  89. 

1  Tex.  Ap.  485-487,  JONES  ▼.  STATE. 

Act  of  April  27,  1871,  Prescribes  Form  of  Recognizance  in  all  cases 
bailable  on  appeal;  and  act  of  August  18,  1876,  makes  that  form 
applicable  in  appeals  from  county  court  to  this  court. 

Approved  in  Wright  v.  State,  22  Tex.  Ap.  672,  3  S.  W.  347,  recog- 
nizance not  binding  principal  to  appear  before  court  at  fixed  time 
invalid;  Arnold  v.  State,  3  Tex.  Ap.  437,  dismissing  appeal  where  no 
recognizance  given;  Young  v.  State,  1  Tex.  Ap.  65,  dismissing  appeal 
where  record  shows  no  final  judgment  shown  by  record. 

1  Tez.  Ap.  488-494,  28  Am.  Bep.  416,  LOZA  ▼.  STATE. 

A  Felonioos  Intent  is  an  Essential  Ingredient  of  Crime  of  Theft, 
and  must  exist  at  time  of  taking. 

Approved  in  Wilson  v.  State,  18  Tex.  Ap.  273,  51  Am.  Bep.  310,  re- 
affirming rule;  Beagan  v.  State,  28  Tex.  Ap.  233,  19  Am.  St.  Bep. 
836,  12  S.  W.  603,  felonious  intent  must  be  clearly  proved;  Wood  v. 
State,  34  Ark.  345,  36  Am.  Bep.  15,  where  party  too  drunk  to  form 
intent  and  returns  property  before  intent  could  arise,  there  is  no 
larceny.  See  notes,  67  Am.  Dec.  675;  94  Am.  Dec.  322;  11  L.  B.  A. 
813. 

Where  Facts  Baised  Question  Wbether  Intent  was  Felonious  or 
only  tortious,  the  court  should  instruct  upon  distinction  between  theft 
and  trespass. 

Approved  in  Schultz  v.  State,  30  Tex.  Ap.  94,  16  S.  W.  756,  re- 
affirming rule;  Dunham  v.  State,  3  Tex.  Ap.  468,  court  must  instruct 
as  to  every  legitimate  deduction  which  jury  may  draw  from  evidence. 

Intoxication  is  No  Excuse  for  Crime  Where  Offense  consists  merely 
in  doing  criminal  act,  without  regard  to  intention. 

See  notes,  40  Am.  Bep.  560;  7  Am.  St.  Bep.  21;  19  Am.  St.  Bep. 
837;  73  Am.  St.  Bep.  758;  36  L.  B.  A.  469. 

Where  the  Taking  of  a  Horse,  if  Felonious  at  All,  would  make  a 
case  of  robbery  rather  than  theft,  it  seems  that  an  indictment  for 
theft  would  be  insufficient. 

Approved  in  Miller  v.  State,  28  Tex.  Ap.  446,  13  S.  W.  646,  distin- 
guishing between  theft  and  robbery. 

1  Tex.  Ap.  494-501,  28  Am.  Bep.  419,  MORALES  y.  STATE. 

Counsel  for  the  State  Should  Fairly  State  His  Case,  and  law  upon 
which  he  relies,  in  opening  address.  If  he  defers  this  till  second 
address,  the  court  may  allow  defendant's  counsel  to  reply  and  state's 
counsel  to  close. 

Beaffirmed  in  Cross  v.  State,  11  Tex.  Ap.  88. 

1  Tex.  Ap.  501-610,  SINGLETON  ▼.  STATE. 

Express  Malice  may  be  Proved  by  Circumstantial  Evidence,  such 
as  lying  in  wait,  antecedent  menaces,  former  grudges,  nature  and 
character  of  act  done,  etc. 

See  notes,  18  Am.  Dec.  784;  78  Am.  Dec.  529. 

Murder  Committed  in  the  Perpetration  of,  or  the  Attempt  to  perpe- 
trate, arson,  rape,  robbery  or  burglary,  is  murder  in  the  first  degree. 

See  note,  63  L.  B.  A.  356,  360,  361,  393. 
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1  Tez.  Ap.  510-514,  MILES  ▼.  STATE* 

Jury  an  Presumed  to  have  Been  Oiyen  Statutory  Oatb  where  reeoid 
recites  that  jury  was  duly  sworn,  but  otherwise  where  record  recites 
oath  other  than  statutory  oath  as  having  been  administered. 

Approved  in  Smith  v.  State,  1  Tex.  Ap.  518,  no  presumptions  can 
be  indulged  in  to  contradict  record. 

Charge  in  Criminal  Case  Giving  Mere  Oeneral  Principles  of  law 
defining  offense  is  insufficient;  law  applicable  to  case  proved  should 
be  given. 

Approved  in  Davis  v.  State,  10  Tex.  Ap.  34,  Banks  v.  State,  7  Tex. 
Ap.  592,  both  sustaining  verdict  where  jury  fully  instructed;  Erwia 
V.  State,  10  Tex.  Ap.  703,  reversing  where  proper  instructions  on  law 
of  insanity  refused  where  supported  by  evidence. 

1  Ttac.  Ap.  514-616,  ALLEN  v.  STATE. 

Misdirection  of  the  Jury  as  to  Penalty  of  Offense  charged  is  error, 
notwithstanding  that  punishment  assessed  by  jury  was  such  as  might, 
under  proper  instructions,  have  been  assessed. 

Approved  in  Wilson  v.  State,  14  Tex.  Ap.  528,  reversing  where 
jury  misinstructed  as  to  penalty;  Gardenhire  v.  State,  18  Tex.  Ap. 
5d6,  where  charge  regarding  penalty  wrong,  judgment  cannot  stand, 
though  instruction  in  favor  of  defendant. 

1  Tex.  Ap.  516-519»  SMITH  v.  STATE. 

An  Appeal  will  not  Lie  Before  Final  Judgment  entered  in  lower 
court. 

Approved  in  Darnell  v.  State,  24  Tex.  Ap.  8,  5  S.  W.  523,  no  appeal 
lies  before  entry  of  judgment;  dissenting  opinion  in  McCorquodale  v. 
State,  54  Tex.  Cr.  368,  98  S.  W.  888,  majority  holding  court  of  ap- 
peals might  correct  judgment. 

Charge  of  Court  Need  not  Define  Offense  Charged  In  Words  of 
Statute,  but  must  give  nature,  elements  and  ingredients  of  crime. 

Approved  in  Hodges  v.  State,  3  Tex.  Ap.  473,  Holmes  v.  State,  11 
Tex.  Ap.  237,  Babb  v.  State,  12  Tex.  Ap.  495,  and  Williams  v.  SUte, 
3  Tex.  Ap.  318,  319,  naked  definition  of  murder  is  not  sufficient  with- 
out definition  of  malice. 

Where  Appeal  was  Attempted  Before  Final  Judgment,  appeal  will 
lie  from  judgment  nunc  pro  tunc  on  verdict  rendered  at  former  tenn. 

See  note,  20  L.  B.  A.  146. 

1  Tex.  Ap.  622-525,  28  Am.  Bep.  422,  SHEPPABD  v.  STATE. 

Act  of  August  21,  1876,  Bepealed  Article  2408»  Paschal's  Digest, 

which   made   theft   from   a   house   an   offense,  without   saving   past 
offenses  or  pending  prosecutions. 
Approved  in  Chaplin  v.  State,  7  Tex.  Ap.  90,  Hubbard  v.  State, 

2  Tex.  Ap.  507,  both  reaffirming  rule;  Hall  v.  State,  52  Tex.  Cr.  19S, 
107  S.  W.  150,  applying  rule  in  prosecution  for  violating  law  pro- 
hibiting sale  of  fish  caught  in  certain  waters,  which  was  repealed; 
Long  V.  Green  (Tex.  Civ.),  95  S.  W.  80,  applying  rule  in  action 
for  recovery  of  statutory  penalty  for  infraction  of  liquor  dealer's 
bond;  Whisenhunt  v.  State,  18  Tex.  Ap.  493,  Etter  v.  Missouri  Pac. 
By.,  2  Tex.  Ap.  Civ.  50,  Q.  C.  etc.  By.  v.  Lett,  2  Tex.  Ap.  Civ.  52, 
Higginbotham  v.  State,  19  Fla.  560,  and  Walker  v.  State,  7  Tex.  Ap. 
257,  all  holding  rule  applies  to  eases  on  appeal  as  well  as  those  in 
lower  courts;  Kenyon  v.  State,  31  Tex.  Cr.  14,  23  S.  W.  191,  reversing 
and  dismissing  case  where  repealing  law  annuls  conviction;   Tutoa 
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T.  State,  4  Tex.  Ap.  473,  ftnd  Montgomery  v.  State,  2  Tex.  Ap.  621, 
after  passage  of  act  of  August  21,  1876,  there  was  no  such  offense 
as  theft  from  a  house;  Phoenix  Ins.  Co.  v.  Shearman,  17  Tex.  Civ. 
461,  43  S.  W.  1064,  where  new  statute  deals  with  procedure  only,  it 
applies  to  all  cases.  See  notes,  12  Am.  Dec.  480;  70  Am.  Dec.  309; 
23  L.  R.  A.  (n.  s.)  243. 

Indictment  for  Theft  must  Allege  a  ValTia  to  Articles  stolen. 

Reaffirmed  in  Watts  v.  State,  6  Tex.  Ap.  264;  Simpson  v.  State, 
10  Tex.  Ap.  684;  Pittman  v.  State,  14  Tex.  Ap.  578. 

1  Tex.  Ap.  525-531,  MAETIN  ▼.  STATE. 

Indictment  for  Burglariously  Entering  Honae  is  Sufficient  in  charg- 
ing entry  with  intent  to  commit  theft  without  setting  out  specifically 
the  property  intended  to  be  stolen. 

Approved  in  Coleman  v.  State,  2  Tex.  Ap.  515,  and  Black  ▼.  State, 
18  Tex.  Ap.  128,  all  reaffirming  rule;  Davis  v.  State  (Tex.  Cr.),  23 
S.  W.  688,  indictment  for  burglary  need  not  describe  the  property 
stolen;  Cabrera  v.  State,  56  Tex.  Cr.  175,  118  S.  W.  1070,  arguendo. 

Thongli  Entrance  was  Effected  at  Nii^t  Through  an  Open  Door, 
yet,  if  accused  unlocked  or  unlatched  an  inner  door,  with  intent  to 
commit  felony,  his  offense  was  burglary. 

Reaffirmed  in  Anderson  v.  State,  17  Tex.  Ap.  311.  See  note,  2  Am. 
St.  Rep.  388. 

1  Tez.  Ap.  631-533,  FOSTER  v.  STATE* 

Plea  of  Misnomer  in  Indictment  is  Available  to  Defendant  only 
by  plea  in  abatement  before  plea  to  indictment. 

Approved  in  Bassett  v.  State,  4  Tex.  Ap.  44,  misnomer  no  defense 
under  plea  of  not  guilty;  Mayo  v.  State,  7  Tex.  Ap.  345,  misnomer  in 
immaterial  allegation  may  be  treated  as  surplusage. 

MisspelUng  of  Defendant's  Name  in  Indictment  is  immaterial  where 
two  names  are  idem  sonans. 

Approved  in  Goode  v.  State,  2  Tex.  Ap.  524,  Williams  v.  State, 
5  Tex.  Ap.  231,  Milontree  v.  State,  30  Tex.  Ap.  153,  16  S.  W.  765, 
Cline  v.  State,  34  Tex.  Cr.  416,  31  S.  W.  176,  and  Trial  v.  Lepori, 
1  Tex.  Ap.  Civ.  738,  all  reaffirming  rule;  Roberts  v.  State,  2  Tex. 
Ap.  6,  variance  of  spelling  name  "Lindsey"  instead  of  "Lindsay'* 
does  not  vititate  indictment;  Howard  v.  State  (Tex.  Cr.),  65  S.  W. 
520,  3  Tex.  Ct.  Rep.  507,  "Mallie"  and  "MoUie"  are  idem  sonans.  L'^se 
notes,  28  Am.  Rep.  439;  100  Am.  St.  Rep.  346. 

1  Tex.  Ap.  633-^38,  28  Am.  Bep.  424,  BEAUMONT  Y.  STATE. 

Indictment  for  Arson,  Charging  That  House,  When  Burned,  con- 
tained a  little  child,  who  was  seriously  injured  by  the  fire,  is  not  bad 
for  duplicity. 

See  note,  81  Am.  Dec.  75. 

Verdict  of  Jury  may  be  Beceived  in  Absence  of  Defendant's  coun- 
sel, where  defendant  present  himself  and  suffered  no  prejudice. 

Reaffirmed  in  Richardson  v.  State,  7  Tex.  Ap.  492.  Approved  in 
Derden  v.  State,  56  Tex.  Cr.  401,  120  S.  W.  487,  reversing  where  de- 
fendant was  out  on  bail  and  was  notified  of  verdict  by  telephone. 
See  notes,  68  Am.  Dec.  225;  28  Am.  Dee.  630. 

1  Tex.  Ap.  539-541,  ELKINS  ▼.  STATE. 

Under  Act  of  Angnst  1,  1876,  Where  No  Jury  has  Been  Selected 
before  given  term  of  court,  judge  shall  immediately  take  necessary 
steps  to  supply  a  jury. 
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Approved  in  Green  v.  State,  53  Tex.  Cr.  499,  110  S.  W.  926,  22  L. 
E.  A.  (n.  B.)  706,  sheriff,  on  court's  order,  may  select  jury  for  fourth 
week,  where  commission  had  selected  jury  for  three  weeks  only; 
Williams  v.  State,  24  Tex.  Ap.  34,  5  S.  W.  669,  overruling  challenge 
to  jury  because  not  selected  at  previous  term. 

A  Lawful  Jury  cannot  be  Formed  Otherwise  Than  as  Provided  by 
statute. 

Eeaffirmed  in  Shackleford  v.  State,  2  Tex.  Ap.  387.  Approved  in 
State  V.  Austin,  183  Mo.  495,  82  S.  W.  10,  holding  drawing  of  jury 
by  the  prosecuting  attorney  was  unauthorized  by  statute  and  motion 
to  quash  panel  should  have  been  sustained. 

1  Tex.  Ap.  541-548,  8PENCE  ▼.  STATE. 

Act  of  August  21,  1876,  Amendatory  of  Article  757  of  the  Penal 
Code,  does  not  repeal  article  758. 

Reaffirmed  in  Kelly  v.  State,  1  Tex.  Ap.  633. 

1  Tex.  Ap.  548-551,  COFFEE  Y.  STATE. 

In  All  Criminal  Cases  Where  Criminal  Intent  Is  of  Essence  of 
crime,  evidence  of  defendant's  general  character  is  relevant  and  ad- 
missible. 

Approved  in  Johnson  v.  State,  17  Tex.  Ap.  573,  Lann  v.  State,  25 
Tex.  Ap.  497,  8  Am.  St.  Rep.  447,  8  S.  W.  651,  both  reaffirming 
rule;  People  v.  Albers,  137  Mich.  689,  100  N.  W.  912,  holding  in 
prosecution  for  perjury,  evidence  of  accused's  reputation  for  truth 
and  veracity  was  admissible;  Jones  v.  State,  10  Tex.  Ap.  557,  refusal 
to  admit  evidence  of  general  character  error;  Linecum  v.  State,  29 
Tex.  Ap.  332,  25  Am.  St.  Rep.  728,  15  S.  W.  818,  prosecution  cannot 
call  witness  to  prove  bad  character  of  defendant  unless  in  rebuttal. 
See  notes,  50  Am.  Rep.  98;  103  Am.  St.  Rep.  906;  20  L.  R.  A.  613. 

Jury  may  Consider  Evidence  of  Defendant's  Good  Character  to 
determine  whether  it  warrants  acquittal  under  circumstances  of 
case. 

Approved  in  Lockhart  v.  State,  3  Tex.  Ap.  569,  reaffirming  rule; 
Lee  V.  State,  2  Tex.  Ap.  341,  if  evidence  sufficient,  jury  must  find 
defendant  guilty  notwithstanding  good  character;  Coffee  v.  State, 
6  Tex.  Ap.  546,  on  second  appeal. 

1  Tex.  Ap.  551-^5,  SPEIGHTS  ▼.  STATE. 

Defendant  must  Take  Consequences  of  Unfavorable  Testimony 
elicited  by  him  at  trial,  and  cannot  have  it  excluded  because  un- 
favorable to  him. 

Reaffirmed  in  Moore  v.  State,  6  Tex.  Ap.  565;  McDade  v.  State, 
27  Tex.  Ap.  689,  11  Am.  St.  Rep.  223,  11  S.  W.  675;  Capps  v.  State, 
40  Tex.  Cr.  104,  48  S.  W.  518. 

Other  Offenses  Directly  Connected  With  Offense  for  Whicli  defend- 
ant is  on  trial  are  part  of  res  gestae,  and  are  circumstances  estab- 
lishing guilt. 

Approved  in  Satterwhite  v.  State,  6  Tex.  Ap.  613,  reaffirming  rule; 
Conoly  V.  State,  2  Tex.  Ap.  419,  admitting  confession  made  before 
arrest;  Wright  v.  State,  10  Tex.  Ap.  479,  defendant's  statements  at 
time  of  arrest  explaining  possession  of  stolen  goods  admissible;  Ham 
V.  State,  4  Tex.  Ap.  674,  Davis  v.  State,  8  Tex.  Ap.  514,  Kennon  v. 
State,  11  Tex.  Ap.  362,  Collins  v.  State,  24  Tex.  Ap.  151,  5  S.  W.  851, 
and  Burfey  v.  State,  3  Tex.  Ap.  522,  all  admitting  confession  where 
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it  led  to  discovery  of  stolen  property.    See  notes,  62  L.  B.  A.  316; 
53  L.  B.  A.  404. 

1  Tex.  Ap.  556,  NELSON  y.  STATE. 

Indictment  most  Gliarge  Commission  of  Offense  at  a  Date  anterior 
to  presentment  of  indictment. 

Approved  in  Williams  v.  State,  12  Tex.  Ap.  227,  Goddard  t.  State, 
14  Tex.  Ap.  566,  and  York  v.  State,  3  Tex.  Ap.  17,  all  qnashing  in- 
formation where  offense  alleged  committed  subsequent  to  filing. 

1  Tex.  Ap.  656-663,  HABBT  ▼.  STATE. 

Failure  of  Record  to  Show  Presentment  of  Indictment  in  open  court 
by  grand  jury  is  fatal;  hence  indictment  should  be  quashed. 

Beaffirmed  in  Moore  v.  State,  46  Tex.  Cr.  522,  81  S.  W.  49;  Will- 
iams V.  State,  17  Tex.  Ap.  524;  Walker  ▼.  State,  7  Tex.  Ap.  54;  Cox 
T.  State,  7  Tex.  Ap.  499;  English  ▼.  State  (Tex.  Ap.),  18  S.  W.  679; 
Denton  v.  State,  3  Tex.  Ap.  638. 

Distinguished  in  Coates  v.  State,  2  Tex.  Ap.  17,  Houlllion  v.  State, 
3  Tex.  Ap.  545,  and  Alderson  v.  State,  2  Tex.  Ap.  14,  all  holding  rule 
not  applicable  where  objection  to  indictment  not  taken  at  proper 
time. 

Unlen  Exceptions  Taken  in  "Lower  Court  to  Proceedings  prior  to 
indictment,  appellate  court  will  presume  them  regular,  and  they  need 
not  be  set  out  in  transcript. 

Beaffirmed  in  Jinks  v.  State,  5  Tex.  Ap.  71;  Bowlett  v.  State,  23 
Tex,  Ap.  197,  4  S.  W.  583. 

1  Tex.  Ap.  663-672,  MA8SET  y.  STATE. 

Where  the  State  Introduces  a  Part  of  the  Conversation,  accused 
is  entitled  on  cross-examination  to  have  witness  state  the  remainder 
thereof. 

Approved  in  Epson  v.  State,  29  Tex.  Ap.  608,  16  S.  W.  780,  where 
state  proves  incriminative  act  of  defendant  or  elicits  part  of  con- 
versation by  him  in  connection  therewith,  defendant  may  call  for 
full  explanation;  Thalheim  v.  State,  38  Fla.  199,  20  So.  947,  defend- 
ant has  right  to  have  whole  of  conversation,  introduced  by  state, 
before  jury. 

Bill  of  Exceptions  to  Exclusion  of  Explanation  of  Possession  of 
stolen  property  should  show  what  explanation  was. 

Approved  in  Bobinson  v.  State,  3  Tex.  Ap.  257,  following  rule; 
Martin  v.  State,  44  Tex.  Cr.  287,  70  S.  W.  977,  holding  bill  of  ex- 
ception to  exclusion  of  evidence  must  show  purpose  of  evidence. 

Reasonable  Doubt  may  not  Only  Arise  Out  of  the  Evidence,  but 
may  be  the  result  of  the  want  of  it;  instructions  to  jurors  thereon 
should  follow  the  statute  without  further  explanation. 

Approved  in  Ham  v.  State,  4  Tex.  Ap.  676,  reaffirming  rule;  Terri- 
tory T.  Barth,  2  Ariz.  325,  15  Pac.  676,  holding  law  only  requires 
reasonable  doubt  as  to  guilt  of  accused,  proof  of  guilt  to  moral  cer- 
tainty not  being  necessary;  Walker  v.  State,  13  Tex.  Ap.  639,  refusing 
instruction  explaining  reasonable  doubt;  Z wicker  v.  State,  27  Tex. 
Ap.  560,  11  S.  W.  634,  reaffirming  rule  where  similar  charge  given; 
Abram  v.  State,  36  Tex.  Cr.  47,  35  S.  W.  390,  court  must  not  discuss 
what  reasonable  doubt  is;  Bramlette  v.  State,  21  Tex.  Ap.  619,  2 
S.  W.  767,  and  Bobertson  v.  State,  10  Tex.  Ap.  609,  instructions  on 
reasonable  doubt  should  follow  statute,  without  explanation. 
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Distin^ished  in  Suit  v.  State,  30  Tex.  Ap.  325,  17  S.  W.  460,  where 
charge  on  reasonable  doubt  differed  from  one  in  leading  case. 

It  is  Error  for  tlie  Court  to  Charge  upon  the  Weight  of  the  evi- 
dence. 

Approred  in  Rice  t.  State,  3  Tex.  Ap.  455,  Johnson  v.  State,  1  Tex. 
Ap.  613,  both  reversing  where  jury  charged  upon  weight  of  evidence. 

PossesBion  of  Property  Recently  Stolen  is  Fact  or  Oircnmstance 
which  may  be  considered  by  jury  in  determining  guilt  or  innocence 
of  accused. 

Reaffirmed  in  Watkins  t.  State,  2  Tex.  Ap.  74. 

1  Tex.  Ap.  572-€78,  BRILL  ▼.  STATE. 

Promise  to  Betnm  Stolen  Cattle  When  Overtaken  by  Owner  while 
driving  cattle  off,  and  driving  them  part  way  back  and  then  taming 
them  loose,  does  not  bring  person  within  statute  for  benefit  of  person 
voluntarily  returning  stolen  property. 

Approved  in  Bird  v.  State,  16  Tex.  Ap.  531,  reversing  where  stolen 
animal  returned  within  reasonable  time. 

That  Juror  Sat  on  Former  Jnry  Impaneled  to  Try  Oanse,  in  which 
mistrial  was  had,  is  not  error  where  juror's  affidavit  shows  him  to 
have  been  impartial,  and  accused  makes  no  showing  to  contrary  or 
shows  no  prejudice. 

Approved  in  Trueblood  v.  State,  1  Tex.  Ap.  651,  affirming  judg- 
ment though  one  juror  under  age;  Parchman  v.  State,  2  Tex.  Ap. 
244,  hearing  evidence  at  former  trial  does  not  disqualify  juror;  Allen 
V.  State,  4  Tex.  Ap.  ^85,  fact  that  jury  was  summoned  by  state's 
witness  no  ground  for  new  trial.  See  notes,  6S  L.  R.  A.  873,  885; 
18  L.  R.  A.  474. 

1  Tez.  Ap.  578-^84,  HANNAH  y.  STATE. 

Omission  of  Signature  of  Foreman  of  Grand  Jury  does  not  invali- 
date indictment;  it  may  be  supplied  by  amendment. 

Approved  in  Campbell  v.  State,  8  Tex.  Ap.  88,  reaffirming  rule; 
Weaver  v.  State,  19  Tex.  Ap.  565,  failure  of  foreman  to  sign  does 
not  affect  validity  of  indictment. 

Explanations  Offered  by  Accused  to  Account  for  His  Possession, 
when  charged  with  having  stolen  property,  are  competent  evidence 
either  for  or  against  him. 

Approved  in  Watkins  v.  State,  2  Tex.  Ap.  74,  reaffirming  rule; 
Wright  V.  State,  10  Tex.  Ap.  479,  admitting  explanation  by  defend- 
ant at  time  of  arrest  as  to  possession  of  the  property;  Truax  v.  State. 
12  Tex.  Ap.  231,  possession  of  stolen  property  is  not  in  itself  sufficient 
to  support  conviction. 

The  Mere  Possession  of  Property  Recently  Stolen  does  not  of  Itself 
shift  the  burden  of  proof  from  state  to  accused. 

Approved  in  Hernandez  v.  State,  9  Tex.  Ap.  291,  burden  of  proof 
is  upon  the  state;  Irvine  v.  State,  13  Tex.  Ap.  501,  Roberts  v.  State, 
17  Tex.  Ap.  87,  and  Johnson  v.  State,  12  Tex.  Ap.  391,  state  must 
prove  explanation  of  possession  of  stolen  property  false. 

1  Tex.  Ap.  584-585,  LINDSAY  V.  STATE. 

A  Paper  Copied  into  Transcript  of  Felony  Case,  purx>orting  to  be 
charge  of  court,  but  not  signed  by  judge,  will  not  be  recognized  by 
this  court  as  charge  of  lower  court. 

Approved  in  Haynie  v.  State,  3  Tex.  Ap.  224,  225,  reaffirming  rule 
under  similar  facts;  McLain  v.  State,  30  Tex.  Ap.  483,  28  Am.  St. 
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Bep.  935,  17  S.  W.  1092;  Parchmaxi  ▼.  State,  3  Tex.  Ap.  226,  both 
reversing  judgment  where  not  apparent  that  charge  was  flled. 

1  Tez.  Ap.  586-591,  MABTIN  ▼.  STATE. 

Indictment  for  Falsely  Personating  Another,  and  authenticating 
a  conveyance  for  registration  should  set  out  falsely  authenticated 
instrument  or  explain  its  absence,  describe  property,  aver  purpose  of 
acknowledgment,  and  negative  authority  of  accused. 

Approved  in  Freeman  v.  State,  20  Tex.  Ap.  564,  indictment  sub- 
stantially conforming  to  number  318,  Willson's  Eorms,  sufficient  to 
charge  offense  of  false  impersonation. 

1  Tez.  Ap.  591-n693,  STEVENS  ▼.  STATE. 

Evidence  of  Character  of  Party  Assaulted  Is  not,  as  a  Oeneral  Bule, 
admissible,  unless  part  of  the  res  gestae. 

Beaffirmed  in  Cooper  v.  State,  7  Tex.  Ap.  201. 

In  Trials  for  Murder  the  Beputatlon  of  Deceased  may  be  given  in 
evidence  where  circumstances  of  case  raise  a  doubt  as  to  whether  ac- 
cused acted  in  self-defense. 

Approved  in  Hudson  v.  State,  6  Tex.  Ap.  573,  Creswell  v.  State, 
14  Tex.  Ap.  17,  Moore  v.  State,  15  Tex.  Ap.  16,  West  v.  State,  18 
Tex.  Ap.  652,  and  Upthegrove  v.  State,  37  Ohio  St.  664,  all  reaffirm- 
ing rule;  Boberts  v.  State,  5  Tex.  Ap.  147,  Bond  v.  State,  21  Fla. 
756,  both  excluding  evidence  of  character  of  deceased  where  defend- 
ant not  in  danger  at  time  of  killing. 

1  Tez.  Ap.  593-598,  DUNMAN  V.  STATE. 

When  an  Offense  Is  Actually  Committed  by  One  or  More  Persons, 
but  others  are  present,  and,  knowing  unlawful  intent,  aid  by  acts,  or 
encourage  by  words  or  gestures,  those  actually  engaged,  such  per- 
sons are  principals. 

Approved  in  Kemp  v.  State,  25  Tex.  Ap.  592,  8  S.  W.  805,  woman 
who  encourages  and  aids*  party  in  commission  of  offense  is  a  principal. 
See  note,  51  Am.  Dec.  375. 

1  Tez.  Ap.  598-605,  BELL  ▼.  STATE. 

Motions  for  New  Trial  on  Account  of  Newly  Discovered  Evidence 
are  governed  by  same  rules  in  criminal  as  in  civil  cases. 

Beaffirmed  in  Bums  v.  State,  12  Tex.  Ap.  278. 

Indictment  Charging  Several  Persons  With  Bobbery  need  only 
charge  that  all  committed  crime,  without  alleging  conspiracy. 

Approved  in  Gallagher  v.  State,  34  Tex.  Cr.  307,  30  S.  W.  557, 
reaffirming  rule;  Burns  v.  State,  12  Tex.  Ap.  276,  common-law  form 
of  indictment  for  robbery  sufficient.    See  note,  103  Am.  St.  Bep.  696. 

1  Tez.  Ap.  605-609,  28  Am.  Bep.  425,  GABNET  V.  STATE. 

rallure  of  Court  to  Charge  Law  Applicable  to  Case  is  reversible 
error. 

Approved  in  Gardenhiro  v.  State,  18  Tex.  Ap.  566,  Wilson  v.  State, 
14  Tex.  Ap.  528,  both  reversing  where  jury  misinstructed  as  to 
penalty  though  error  in  favor  of  defendant. 

The  Offense  of  Maliciously  Administering  Poison  Is  not  an  Assault 
with  intent  to  murder  or  an  assault  of  any  kind. 

Approved  in  Miller  v.  State,  37  Tex.  Cr.  579,  40  S.  W.  315,  in  abor- 
tion, injured  female  is  not  accomplice  with  regard  to  law  of  cor- 
roboration of  such  testimony.    See  note,  98  Am.  St.  Bep.  360. 


1  Tex.  Ap.  609-627    NOTES  ON  TEXAS  EEPOBTa  1072 

Disapproved  in  Bice  ▼.  State,  54  Tex.  Or.  165,  112  S.  W.  307,  in 
trial  for  uxoricide  by  poisomng,  wife's  dying  declarstions  admissible 
against  husband. 

1  Tex.  Ap.  609-614,  JOHNSON  ▼.  STATE. 
The  Intont  Is  an  Essential  Ingredient  of  a  Correct  Deflnitloii  of 

assault  with  intent  to  murder. 

Reaffirmed  in  Davis  v.  State,  15  Tex.  Ap.  479. 

Charge  of  Court  upon  Weight  of  Evidence,  if  First  Objected  to  hj 

motion  for  new  trial,  will  not  be  considered  error  unless  shown  of 
record  that  defendant  was  injured  thereby. 

Approved  in  Harberger  v.  State,  4  Tex.  Ap.  29,  affirming  judgment 
where  erroneous  charge  not  excepted  to  and  defendant  not  preju- 
diced. 

Weight  of  Evidence  is  for  Jury  Except  Where  Law  provides  other- 
wise as  to  certain  species  of  evidence. 

Approved  in  State  v.  Crofford,  121.  Iowa,  408,  96  N.  W.  894,  hold- 
ing instruction  discussing  comparative  weight  of  facts  and  eircom- 
stances  was  erroneous.    See  note,  97  Am.  St.  Bep.  800. 

1  Tex.  Ap.  614-615,  HABBI8  v.  STATE. 

A  Becognizance  Falling  to  Show  Defendant  Accused  of  any  offense 
known  to  law  is  defective. 

Approved  in  McLaren  v.  State,  3  Tex.  Ap.  682,  quashing  bail  bond 
naming  offense  as  "malicious  mischief." 

Miscellaneous. — Cited  in  Garling  ▼.  State,  2  Tex.  Ap.  45. 

1  Tex.  Ap.  615-616,  HABBI8  ▼.  STATE. 
A  Becognizance  Conditioned  to  Become  Void  if  Defendant  is  guilty 

of  the  offense  with  which  he  is  charged  does  not  substantially  comply 
with  the  statutory  form  and  confers  no  jurisdiction. 

Approved  in  Harris  v.  State,  1  Tex.  Ap.  615,  recognizance  on  appeal 
charging  defendant  "with  carrying  a  gun  on  election  day"  is  in- 
sufficient. 

1  Tex.  Ap.  620-627,  SBUTU  v.  STATE. 

Indictment  for  Perjury  must  Aver  Statements  to  have  been  "de- 
liberately and  willfully"  made. 

Approved  in  West  v.  State,  8  Tex.  Ap.  122,  indictment  must  allege 
false  statement  deliberately  and  willfully  made.  See  notes,  85  Am. 
Dec.  495;  124  Am.  St.  Bep.  678. 

Indictment  for  Perjury  most  Aver  That  Alleged  False  Testimonj 

was  material  to  issue,  unless  its  materiality  be  apparent  of  record. 

Approved  in  Mattingly  v.  State,  8  Tex.  Ap.  349,  Harrison  v.  State, 
41  Tex.  Cr.  276,  53  S.  W.  864,  both  reaffirming  rule;  Morris  v.  SUte, 
47  Tex.  Cr.  424,  83  S.  W.  1127,  indictment  for  perjury  failing  to 
allege  materiality  of  false  testimony  in  theft  case  fatally  defective; 
Massie  v.  State,  5  Tex.  Ap.  85,  charge  that  false  testimony  was  ma- 
terial on  trial  sufficient;  Martinez  v.  State,  7  Tex.  Ap.  396,  quashing 
indictment  where  matter  assigned  not  alleged  material;  Oabrielsky 
V.  State,  13  Tex.  Ap.  438,  false  testimony  must  be  set  out  in  indict- 
ment; State  V.  Guse,  21  Wash.  272,  57  Pac.  832,  allegation  of  ma- 
teriality must  be  broad  enough  to  cover  facts  sworn  to  by  defendant. 
See  note^  85  Am.  Dec.  499. 
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1  Tex.  Ap.  ^7-628,  SIMMS  ▼.  STATE. 

In  Apidication  for  New  Trial  on  Ground  of  Newly  Discovered  Evi- 
dence, the  affidavit  must  be  such  as  would  have  sufficed  for  con- 
tinuance, should  disclose  affiant's  source  of  information,  affirm  his 
belief  in  its  truth,  and  show  due  diligence  to  obtain  it  at  trial. 

Approved  in  Love  v.  State,  3  Tex.  Ap.  501,  new  evidence  simply 
to  impeach  witness  no  ground  for  new  trial;  Gross  v.  State,  4  Tex. 
Ap.  250,  refusing  new  trial  where  diligence  not  used  to  procure  evi- 
dence before. 

Miscellaneous. — ^Philbrick  v.  State,  2  Tex.  Ap.  519,  to  constitute 
theft  of  personal  property  a  felony,  in  1876,  after  burglarious  entry 
it  must  be  of  value  of  twenty  dollars  or  over. 

1  Tex.  Ap.  628-638,  KELLY  ▼.  STATE. 

A  Mark  la  Admiflsible  as  Proof  of  Ownership  of  an  Animal,  though 
not  recorded. 

Approved  in  Gregory  v.  Nunn  (Tex.  Civ.),  25  S.  W.  1084,  State  v. 
Cardelli,  19  Nev.  329,  10  Pac.  440,  both  reaffirming  rule;  Butler  v. 
State,  3  Tex.  Ap.  51,  identity  of  animal  cannot  be  established  by 
testimony  which  presupposes  existence  of  better  evidence;  Lockhart 
V.  State,  3  Tex.  Ap.  569,  other  evidence  than  record  of  brand  is  ad- 
missible to  establish  identity  of  stock. 

A  Conviction  cannot  be  had  upon  Testimony  of  Accomplice  unless 
corroborated  by  other  evidence  tending  to  connect  defendant  with 
offense. 

Approved  in  Tooney  v.  State,  5  Tex.  Ap.  193,  reaffirming  rule; 
Brown  v.  State,  6  Tex.  Ap.  313,  there  must  appear  facts  or  circum- 
stances establishing  guilt  of  witness  in  order  to  treat  him  as  accom- 
plice; Hornsberger  v.  State,  19  Tex.  Ap.  343,  and  House  v.  State, 
16  Tex.  Ap.  33,  "accomplice,"  as  used  in  Code  of  Criminal  Procedure, 
includes  principal  and  accessory;  Ortis  v.  State,  18  Tex.  Ap.  283, 
defining  "accomplice";  Stone  v.  State,  22  Tex.  Ap.  191,  2  S.  W.  587, 
reversing  where  conviction  had  upon  uncorroborated  testimony  of 
accomplice;  dissenting  opinion  in  McElroy  v.  State,  53  Tex.  Cr.  60, 
111  S.  W.  949,  majority  holding  whether  witness  was  an  accomplice 
to  be  question  for  jury. 

1  Tex.  Ap.  638-640,  BTJTLEB  V.  STATE. 

Ko  Appeal  will  Lie  to  Conrt  of  Appeals  Until  Entry  of  Final  Judg- 
ment in  court  below. 

Approved  in  Boberts  v.  State,  3  Tex.  Ap.  47,  Labbaite  v.  State, 
4  Tex.  Ap.  170,  and  Butler  v.  State,  2  Tex.  Ap.  530,  appeal  does  not 
lie  from  judgment  overruling  motions  for  new  trial;  Darnell  v.  State, 
^  Tex.  Ap.  8,  5  S.  W.  523,  judgment  in  ex  parte  proceeding  upon 
issue  of  insanity  of  accused  will  not  support  appeal;  dissenting  opin- 
ion in  McCorquodale  v.  State,  54  Tex.  Cr.  367,  368,  98  S.  W.  888, 
majority  holding  court  of  appeals  might  correct  judgment. 

1  Tez.  Ap.  640-643,  SHEFFIELD  V.  STATE. 

Wlien  Question  is  Wliether  Assault  With  a  Deadly  Weapon  has 
been  proved,  and  the  weapon  is  one  which  might  or  might  not  be 
deadly,  according  to  manner  used,  the  question  is  one  for  the  jury 
under  proper  instructions. 

Approved  in  Lockwood  v.  State,  1  Tex.  Ap.  752,  reversing  where 
jury  not  instructed  as  to  law  of  case.  See  note^  21  L.  B.  A.  (n.  s.) 
50O,  507. 

4  Tex.  Notes— 68 
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Verdict  of  OuUty  of  ^'Assault  Witli  Intent  to  KiU"  will  not  rapport 
judgment  under  indictment  for  assault  with  intent  to  murder. 

Distinguished  in  Bobinson  v.  State,  11  Tex.  Ap.  313,  robbery  and 
assault  with  intent  to  rob  are  offenses  under  the  code. 

1  Tex.  Ap.  643-646^  WEATHEBBY  ▼.  STATE. 

Motion  In  Arrest  of  Judgment  on  Ground  That  Indictment  charges 
two  offenses  is  properly  overruled  in  absence  of  motion  to  quash  or 
to  compel  an  election,  where  court  instructed  jury  to  return  verdict 
on  one  count  only. 

Approved  in  Dalton  v.  State,  4  Tex.  Ap.  335,  Parks  v.  State,  29 
Tex.  Ap.  598,  16  S.  W.  533,  both  reaffirming  rule  under  similar  charge; 
Smith  V.  State,  34  Tex.  Cr.  123,  29  S.  W.  775,  charge  of  court  to  find 
on  one  count  only  is  tantamount  to  election  by  state. 

Duplicity  l8  the  Joinder  in  One  Count  of  Two  or  More  Distinct 
offenses.  Two  or  more  offenses  may  be  charged  in  separate  counts 
of  same  indictment,  but  the  charging  of  a  felony  and  misdemeanor 
in  same  indictment  is  disapproved. 

Approved  in  Waddell  v.  State,  1  Tex.  Ap.  722,  and  Irving  v.  State, 
8  Tex.  Ap.  47,  both  reaffirming  rule;  Barnwell  v.  State,  1  Tex.  Ap. 
748,  evidence  of  several  libels  and  assaults  may  be  received  on  same 
indictment;  Bucker  v.  State,  7  Tex.  Ap.  554,  indictment  may  contain 
as  many  counts  as  pleader  deems  necessary;  Mathews  v.  State,  10 
Tex.  Ap.  286,  indictment  may  contain  as  many  counts  as  are  neces- 
sary to  meet  contingencies  of  evidence;  Boles  v.  State,  13  Tex.  Ap. 
656,  and  Gonzales  v.  State,  12  Tex.  Ap..  664,  where  several  counts 
substantially  charge  same  offense,  state  cannot  be  required  to  elect; 
Nicholas  v.  State,  23  Tex.  Ap.  326,  5  S.  W.  241,  duplicity  ia  tolerated 
in  criminal  practice  only  in  rare  exceptional  cases;  Mason  v.  State, 
29  Tex.  Ap.  30,  14  S.  W.  71,  indictment  may  charge  separate  offenses 
in  separate  counts;  Stebbins  v.  State,  31  Tex.  Cr.  295,  20  S.  W.  553, 
it  is  not  necessary  that  each  count  should  have  formal  ending.  See 
notes,  58  Am.  Dec.  239,  248,  250;  92  Am.  Dec.  661. 

1  Teoc  AlK.  647-649,  WASHINGTON  ▼.  STATE. 

Where  Evidence  Demonstrates  That  Homicide  Is  not  Less  than 
murder  in  first  degree,  there  is  no  occasion  to  instruct  as  to  a  lees 
degree. 

Approved  in  Smith  v.  State,  15  Tex.  Ap.  149,  Pugh  v.  State,  2 
Tex.  Ap.  545,  both  reaffirming  rule;  Neyland  ▼.  State,  13  Tex.  Ap. 
547,  error  to  instruct  as  to  manslaughter  where  no  evidence  of  that 
offense;  Blocker  v.  State,  27  Tex.  Ap.  43,  10  S.  W.  442,  court  may  re- 
fuse to  instruct  as  to  less  degree  than  that  supported  by  evidence. 

Fact  That  Defendants  were  Penitentiary  OonvictB,  and  kiUed  their 
guard  to  escape,  is  not  circumstance  reducing  homicide  below  murder 
in  first  degree. 

Beaffirmed  in  Wallace  v.  State,  20  Tex.  Ap.  374.  See  note,  66  L. 
B.  A.  380. 

Miscellaneous. — ^Hernandez  v.  State,  4  Tex.  Ap.  427,  party  may  be 
brought  out  of  penitentiary  to  be  tried  for  murder. 

1  Tex.  Ap.  660-651,  TBUEBLOOD  ▼.  STATE. 

New  Trial  will  not  be  Granted  for  Disqualification  of  Petit  Juror 
not  discovered  until  after  trial  unless  defendant  shown  to  have  used 
due  diligence  and  to  have  been  prejudiced  thereby. 
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Beaffirmed  in  Lister  ▼.  State,  2  Tex.  Ap.  446;  Franklin  v.  State, 
2  Tex.  Ap.  9;  Self  v.  State,  39  Tex.  Cr.  460,  47  S.  W.  29.  See  note, 
18  L.  B.  A.  476. 

Distinguished  in  Whittle  ▼.  State,  43  Tex.  Cr.  472,  66  S.  W.  771, 
holding  a  challenge  to  the  array  cannot  be  made  to  jury  selected  by 
jury  commissioners. 

1  Tex.  Ap.  652-663,  HAMPTON  ▼.  STATE. 

To  Warrant  Oonviction  on  Circumstantial  Evidenca,  each  fact  must 
be  proved  by  competent  evidence,  beyond  reasonable  doubt,  and  must 
be  consistent  with  each  other  and  with  main  fact  to  be  proved,  and 
all  taken  together  must  be  conclusive  and  establish  to  reasonable 
and  moral  certainty  that  accused  and  no  other  committed  offense 
charged. 

Approved  in  Jones  v.  State,  5  Tex.  Ap.  132,  Bodriguez  v.  State, 
5  Tex.  Ap.  262,  and  Pogue  v.  State,  12  Tex.  293,  all  reaffirming 
rule;  Myers  v.  State,  6  Tex.  Ap.  20,  charge  on  circumstantial  evi- 
dence should  confine  jury  to  facts,  not  surmises;  Bay  v.  State,  13 
Tex.  Ap.  56,  citing  leading  case  as  correct  one  to  follow  in  charging 
on  circumstantial  evidence.     See  note,  97  Am.  St.  Bep.  780. 

In  Criminal  Trials  Accused  is  Entitled  to  Benefit  of  Legal  presump- 
tion of  innocence,  which,  in  doubtful  cases,  is  sufficient  to  turn  scale 
in  his  favor. 

Approved  in  Wallace  v.  State,  9  Tex.  Ap.  300,  and  Barr  v.  State, 
10  Tex.  Ap.  513,  both  reaffirming  rule;  Bland  v.  State,  4  Tex.  Ap. 
18,  charge  on  presumption  of  innocence  in  words  of  statute  sufficient; 
dissenting  opinion  in  Dent  v.  State,  43  Tex.  Cr.  165,  65  S.  W.  642, 
majority  holding  judgment  of  conviction  of  principal  prima  facie 
evidence  of  principal's  guilt  in  trial  of  accessory. 

In  Trial  for  Murder,  Where  Evidence  is  Circumstantial,  refusal  to 
instruct  as  to  presumption  of  innocence  is  reversible  error,  where  no 
equivalent  instruction  given. 

Approved  in  Wilkins  v.  State,  15  Tex.  Ap.  430,  Mace  v.  State,  6 
Tex.  Ap.  474,  and  McMuUin  v.  State,  5  Tex.  Ap.  579,  all  following 
rule;  Treadway  v.  State,  1  Tex.  Ap.  672,  reasonable  doubt  should  be 
charged  in  misdemeanor  as  well  as  felony  cases;  Baker  v.  State, 
4  Tex.  Ap.  232,  court  need  not  instruct  as  to  murder  in  first  degree 
upon  second  trial  where  defendant  formerly  convicted  of  murder 
in  second  degree;  Myers  v.  State,  7  Tex.  Ap.  657,  refusal  of  special 
charge  as  to  presumption  of  innocence  not  error  when  substantially 
given  in  general  charge. 

All  are  Principals  Who  are  Guilty  of  Acting  Together  in  the  com- 
mission of  an  offense. 

Beaffirmed  in  Taylor  v.  State,  3  Tex.  Ap.  200. 

Miscellaneous. — State  v.  Coella,  3  Wash.  117,  28  Pac.  33,  cited  as 
one  of  the  authorities  which  counsel  proposed  to  read  from  in  his 
argument  to  jury. 

1  Tex.  Ap.  664-668,  BASBEBBY  ▼.  STATE. 

Information  Need  not  be  Signed  Officially  by  County  or  district 
attorney. 

Approved  in  Adams  v.  State,  47  Tex.  Cr.  38,  81  S.  W.  964,  holding 
information  invalid  because  it  failed  to  show  presentment  by  county 
attorney  although  signed  by  him;  Jones  v.  State,  30  Tex.  Ap.  427,  17 
S.  W.  1080,  failure  of  county  attorney  to  officially  sign  information 
does  not  invalidate  it. 
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Information  Alleging  Assault  With  Hominy  Pestle  infficiently 
charged  an  aggravated  assault  and  battery. 

See  note,  2  L.  B.  A.  (n.  s.)  507. 

Where  Violence  is  Permitted  to  Effect  a  Lawful  Purpose,  only  that 
degree  of  force  mast  be  used  which  is  necessary  to  effect  such  pni- 
pose. 

See  note,  6  L.  B.  A.  425. 

I  Tez.  Ap.  668-672,  TBEADWAY  ▼.  STATE. 

In  Order  to  Impeach  a  Witness  by  Introducing  His  Verbal  State- 
ments made  out  of  court,  contradictory  to  his  testimony,  it  is  neces- 
sary first  to  interrogate  him  respecting  time,  place,  and  person 
involved  in  such  statements. 

Reaffirmed  in  McKinney  ▼.  State,  8  Tez.  Ap.  642.  See  note,  73 
Am.  Dec.  764. 

Action  of  Lower  Court  in  Refusing  Becall  of  Witness  will  not  b« 
revised  where  not  apparent  of  record  that  such  recall  was  necessarj 
to  due  administration  of  justice. 

Approved  in  Garza  v.  State,  3  Tex.  Ap.  292,  McMillan  v.  State, 
7  Tez.  Ap.  144,  and  Noftsinger  v.  State,  7  Tex.  Ap.  322,  all  reaffirm- 
ing rule;  Ham  v.  State,  4  Tex.  Ap.  673,  manner  of  examining  wit- 
ness must  in  general  be  left  to  discretion  of  judge.  See  note,  73 
Am.  Dec.  766. 

In  Trial  of  Felonies,  the  Doctrine  of  Seasonable  Doubt  should, 
whether  asked  or  not,  be  given  in  charge  to  jury,  and  in  misdemeanor 
cases,  whenever  asked. 

Reaffirmed  in  Goode  v.  State,  2  Tex.  Ap.  523;  McMnllen  v.  State, 
5  Tex.  Ap.  579;  May  v.  State,  6  Tex.  Ap.  194. 

The  Court  Should  Allow  Testimony  to  be  Introduced  at  anj  timo 
before  argument  of  a  cause  is  concluded  if  it  appears  necessary  to 
due  administration  of  justice. 

Approved  in  Bennett  v.  State,  28  Tex.  Ap.  540,  13  S.  W.  1005, 
Fuller  V.  State,  30  Tex.  Ap.  563,  17  S.  W.  1109,  and  Grosse  v.  SUte, 

II  Tex.  Ap.  377,  rule  applies  to  predicate  for  proposed  evidence  as 
well  as  evidence  itself. 

Miscellaneous. — ^Work  v.  State,  3  Tex.  Ap.  236,  mistake  in  charge 
as  to  penalty  no  ground  for  reversal  where  no  injury  resulted. 

1  Tez.  Ap.  673-685,  PIiASTEBS  v.  STATE. 

An  Arresting  Officer  shall  not  Take  the  Life  of  a  Person  resisting 
arrest,  unless  he  has  just  grounds  to  fear  his  own  life  will  he  taken, 
or  that  he  will  suffer  great  bodily  injury  making  arrest. 

Approved  in  Nash  v.  State,  2  Tex.  Ap.  366,  mere  threats  of  dan- 
gerous person  no  justification  for  killing;  Cheek  v.  State,  4  Tez.  Ap. 
449,  reasonable  apprehension  of  great  bodily  harm  sufficient  to  jus- 
tify killing;  Mamoch  v.  State,  7  Tex.  Ap.  276,  reversing  where  proper 
charge  refused  as  to  law  of  self-defense.  See  notes,  61  Am.  Dec.  160; 
67  L.  R.  A.  301,  304. 

It  is  the  Duty  of  an  Of&cer  Attempting  to  Arrest  to  make  known 
his  purpose  and  capacity  in  which  he  acts,  but  if  that  purpose  and 
capacity  are  known  to  party  when  arrest  attempted,  and  arrest  ii 
lawful,  submission  is  a  duty,  and  resistance  unlawful. 

Approved  in  Montgomery  v.  State,  43  Tex.  Cr.  308,  65  S.  W.  540, 
55  L.  R.  A.  866,  reaffirming  rule;  Smith  v.  State,  48  Tex.  Cr.  239,  8& 
S.  W.  820,  holding  in  prosecution  for  murder  of  officer,  executing  writ 
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of  posseBsion,  resistance  was  unjustifiable,  although  officer  failed  to 
declare  his  official  character  and  purpose,  same  being  known  to  de* 
fendant;  Lynch  v.  State,  41  Tex.  Cr.  513,  57  S.  W.  1132,  officer  must 
make  known  his  authority  and  reasons  for  arrest.  See  notes,  42  L. 
B.  A.  675,  682;  67  L.  B.  A.  311. 

Where  Record  Shows  That  Accused  Pleaded  not  Guilty,  but  is  silent 
respecting  an  arraignment,  appellate  court  will  presume  arraignment 
and  not  reverse  for  lack  thereof,  but  where  record  shows  neither  plea 
or  arraignment,  judgment  will  be  set  aside. 

Approved  in  Wilson  v.  State,  17  Tex.  Ap.  537,  Steagald  v.  State,  22 
Tex.  Ap.  488,  3  S.  W.  776,  and  West  v.  State,  40  Tex.  Cr.  150,  49  S. 
W.  96,  all  reaffirming  rule;  Parchman  v.  State,  3  Tex.  Ap.  226,  and 
Lister  v.  State,  1  Tex.  Ap.  745,  reversing  judgment  where  no  record 
of  arraignment  or  plea. 

Express  Malice  may  be  Proved  by  Any  Olrcomstances  which  will 
satisfy  the  minds  of  jury  beyond  reasonable  doubt. 

Approved  in  Bicharte  v.  State,  5  Tex.  Ap.  363,  express  malice  must 
be  proved  to  support  conviction  of  murder  in  first  degree;  Sharpe  v. 
State,  17  Tex.  Ap.  499,  sustaining  charge  giving  rule.  See  note,  78 
Am.  Dee.  529. 

Where  One  KUls  Another  Suddenly,  Without  Any,  or  Without  con- 
siderable, provocation,  the  law  implies  malice. 

Beaffirmed  in  Martinez  v.  State,  30  Tex.  Ap.  137,  28  Am.  St.  Bep. 
896,  16  S.  W.  768.    See  note,  21  L.  B.  A.  235. 

Evidence  of  General  Character  of  Deceased  for  Honesty  inadmissible 
in  murder  trial. 

See  note,  124  Am.  St.  Bep.  1025. 

1  Tex.  Ap.  685-688,  IiAVABBE  V.  STATE. 

Indictment  for  Theft  of  Coin  Should,  if  Practicable,  particularly 
describe  coin,  but  if  impracticable,  should  so  allege,  after  giving  such 
description  as  is  practicable. 

Approved  in  W^ells  v.  State,  4  Tex.  Ap.  24,  25,  sustaining  indict- 
ment stating  kind  and  value  of  money  stolen;  Cook  v.  State,  4  Tex. 
Ap.  267,  Sansbury  v.  State,  4  Tex.  Ap.  103,  both  sustaining  indict- 
ment partially  describing  money  and  alleging  further  description  un- 
known; Winston  v.  State,  9  Tex.  Ap.  144,  description  should  stato 
of  what  country  or  state  notes  are  currency;  Spencer  v.  State  (Tex. 
Cr.),  55  S.  W.  58,  "lawful  currency  of  the  United  States"  is  sufficient 
description  of  money;  Statp  y.  Quackenbush,  98  Minn.  519,  108  N. 
W.  955,  holding  indictment  for  unlawfully  accepting  deposit  in  bank, 
describing  the  money  as  lawful  money  dnd  alleging  letter  descrip- 
tion unknown,  is  sufficient;  State  v.  Segermond,  40  Kan.  110,  10  Am. 
St.  Bep.  172,  19  Pac.  372,  "twenty-five  dollars  in  money"  insufficient 
description  in  indictment.    See  note,  51  Am.  Dec.  235. 

In  Absence  of  Statement  of  Facts,  the  Inquiry  on  Appeal  will  be 
limited  to  ascertain  whether  or  not  the  indictment  will  sustain  charge 
and  finding  of  jury. 

Beaffirmed  in  State  v.  Segermond,  40  Kan.  Ill,  10  Am.  St.  Bep.  173, 
19  Pac.  372. 

1  Tex.  Ap.  688-689,  TALLEY  v.  STATR 

Where  There  is  Ko  Statement  of  Pacts^  tha  Inquiry  on  Appeal  is 
limited  to  ascertain  sufficiency  of  indictment  to  sustain  charge  and 
finding  of  jury. 
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Heaffirmed  in  Lavarre  v.  State,  1  Tex.  Ap.  686;  Bertrong  t.  State, 

2  Tex.  Ap.  162;  Mitchell  v.  State,  2  Tex.  Ap.  405;  Edwards  t.  8Ute« 

2  Tex.  Ap.  526;  Bobson  v.  State,  3  Tex.  Ap.  498;  Gindrat  ▼.  8tat«, 

3  Tex.  Ap.  573;  Longl«7  v.  State,  3  Tex.  Ap.  613;  Book«r  v.  State, 

4  Tex.  Ap.  566;  State  v.  Segermond,  40  Kan.  Ill,  10  Am.  St.  Bep. 

173,  19  Pac.  372. 
Miscellaneous. — State  ▼.  Segermond,  40  Kan.  112,  10  Am.  St.  Bepu 

174,  19  Pac.  373,  cited  to  point  of  description  of  stolen  money  neces- 
sary in  indictment. 

1  Tex.  Ap.  690-702,  RASSELMETEB  ▼.  STATE. 
Section  17  of  Article  12,'  Oonstitiition  of  1869,  Beqnires  an  Act 

of  legislature  to  embrace  but  one  object,  and  that  object  to  be  ex- 
pressed in  the  title  of  the  act. 

Approved  in  Ham  y.  State,  4  Tex.  Ap.  669,  act  to  provide  for  de- 
tention and  conviction  of  forgers  of  land  titles  constitutional;  Al- 
brecht  v.  State,  8  Tex.  Ap.  220,  34  Am.  Bep.  739,  "bell-punch  law"  of 
April  3,  1879,  is  constitutional.    See  note,  73  Am.  Dec.  218. 

Objection  That  Names  of  Jnron  were  not  Drawn  as  required  by 
jury  law  should  be  made  by  challenge  when  jury  impaneled,  and  is  not 
available  by  motion  in  arrest  or  for  new  trial. 

Approved  in  Caldwell  v.  State,  12  Tex.  Ap.  317,  Pocket  ▼.  State, 

5  Tex.  Ap.  565,  both  following  rule;  Yanez  v.  State,  6  Tex.  Ap.  432, 
32  Am.  Bep.  592,  and  Houillion  y.  State,  3  Tex.  Ap.  542,  acceptance 
of  jury  without  objection  waives  right  to  impeach  its  organization. 

Conviction  cannot  be  liad  npon  the  Testimony  of  an  Aoeomplioe 
unless  it  is  corroborated  by  other  evidence  tending  in  some  material 
matter  to  connect  the  defendant  directly  with  the  commission  of  the 
offense. 

Approved  in  dissenting  opinion  in  McElroy  v.  State,  53  Tex.  Gr. 
60,  111  S.  W.  949,  majority  holding  whether  witness  was  an  accom- 
plice to  be  question  for  jury. 

1  Tex.  Ajh  702-700,  OHESTEB  ▼.  STATE. 
It  is  not  Error  to  Befnse  to  Instmct  upon  Legal  Presnmptioni 

and  weight  of  evidence  unless  some  part  of  testimony  comes  within 
exceptions  to  general  rules. 

Beaffirmed  in  Marshall  v.  State,  4  Tex.  Ap.  553.  See  notes,  86  Am. 
Dec.  328,  330;  97  Am.  St.  Bep.  799. 

Distinguished  in  Hunt  v.  State,  7  Tex.  Ap.  237,  not  applicable  where 
evidence  wholly  circumstantial. 

When  an  Attempt  has  Been  Made  to  Impeadi  a  Witneefl^  the  judge 
cannot  instruct  jury  to  disregard  his  testimony  if  they  believe  him  . 

successfully  impeached.  I 

Beaffirmed  in  Satterwhite  v.  State,  6  Tex.  Ap.  6l5;  McMillan  t. 
State,  7  Tex.  Ap.  102;  Cooper  v.  State,  7  Tex.  Ap.  202. 

The  Charge  of  Court  may  be  Looked  to  for  Purpose  of  Ascertaining 
offense  of  which  the  verdict  convicts  accused. 

Beaffirmed  in  Hutto  v.  State,  7  Tex.  Ap.  47;  Wooldridge  v.  State, 
13  Tex.  Ap.  456,  44  Am.  Bep.  710;  Foster  v.  State,  21  Tex.  Ap.  87, 
17  S.  W.  550;  O'Docharty  v.  State  (Tex.  Cr.),  57  S.  W.  658. 

1  Tex.  Ap.  709-720,  LONG  ▼.  STATE. 

Constitution  of  1876,  Article  5,  Section  1,  in  Effect  AboUdied  all 
criminal  district  courts  created  under  constitution  of  1869,  except 
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criminal  district  coart  of  Galveston  and  Harris  counties,  and  conse- 
quently abrogates  all  laws  establishing  court  abolished. 
Beaffirmed  in  Ex  parte  Coombs,  38  Tex.  Or.  657,  44  S.  W.  858. 

Law  Declaring  Which  LawB  Should  Oontlnod  la  Force  excludes  all 
others. 

Approved  in  dissenting  opinion  in  Ex  parte  Hart,  41  Tex.  Cr.  593,  50 
8.  W.  340,  majority  construing  Acts  of  26th  Legislature,  page.  40. 

Appellate  Court  will  Take  Judicial  Notice  of  the  Location  of  county 
seats. 

Approved  in  Carson  v.  Dalton,  59  Tex.  502,  following  rule;  State  v. 
Buralli,  27  Nev.  48,  71  Pac.  533,  holding  indictment  charging  offense 
was  committed  in  town  of  Dayton,  county  of  Lyon,  instead  of  Lyon 
county,  was  sufficient. 

The  Court  must  Instruct  fhe  Jury  as  to  the  Law  applicable  to  the 
case  in  all  criminal  cases. 

Approved  in  Lockwood  v.  State,  1  Tex.  Ap.  752^  reversing  judgment 
where  law  of  ease  not  given  jury. 

1  Tez.  Ap.  720-722,  WADDELL  ▼.  STATE. 

An  Indictment  may.  In  Distinct  Counts,  charge  two  or  more  offensej 
of  the  same  character,  though  differing  in  degree. 

Approved  in  Barnwell  v.  State,  1  Tex.  Ap.  748,  Dalton  v.  State,  4 
Tex.  Ap.  335,  and  Mason  V.  State,  29  Tex.  Ap.  30,  14  S.  W.  71,  all 
reaffirming  rule;  Bucker  v.  State,  7  Tex.  Ap.  554,  indictment  may 
contain  as  many  counts  as  pleader  deems  necessary;  Stebbins  v. 
State,  31  Tex.  Cr.  295,  20  S.  W.  553,  it  is  unnecessary  for  each  court 
to  have  formal  beginning  and  conclusion;  concurring  opinion  in  Hall 
V.  State,  32  Tex.  Cr.  476,  24  S.  W.  407,  majority  holding  indictment 
for  keeping  disorderly  house  may  allege  different  days  in  different 
counts.    See  note,  58  Am.  Dec.  248. 

JolndexB  of  Misdemeanors  will  not,  In  Oeneral,  Vitiate  the  indict- 
ment. 

Approved  in  Stebbins  v.  State,  31  Tex.  Cr.  296,  20  S.  W.  553,  re- 
affirming rule;  Jarrett  v.  State,  55  Tex.  Cr.  550,  117  S.  W.  834, 
indictment  may  contain  several  counts  charging  different  misde- 
meanors; Floyd  V.  State  (Tex.  Cr.),  68  S.  W.  690,  upholding  informa- 
tion charging  several  misdemeanors,  alleging  different  phases  of  same 
transaction;  Alexander  v.  State,  27  Tex.  Ap.  536,  11  S.  W.  629,  indict- 
ment may  charge  general  misdemeanors;  Street  ▼.  State,  7  Tex.  Ap. 
8,  query,  whether  right  of  election  obtains  in  misdemeanors.  See 
note,  58  Am.  Dec.  250. 

Practice  is  to  Becelve  Evidence  of  Several  Libels  or  assaults  upon 
the  same  indictment. 
Beaffirmed  in  Gage  v.  State,  9  Tex.  Ap.  260. 

In  an  Indictment  Containing  Two  or  More  Counts,  state  cannot  be 
made  to  elect. 

Denied  in  Wells  T.  State,  52  Tex.  Cr.  153,  105  S.  W.  820,  holding 
in  indictment  for  unlawfully  carrying  pistol,  court  charging  as  to 
certain  date,  two  dates  being  in  evidence,  was  tantamount  to  election 
by  state. 

Though  a  Son  may  Forcibly  Bepel  an  ITnlawful  Attac!:  upon  his 
parent,  he  is  not  allowed,  when  his  parent  is  the  assaiianti  to  inAict 
injury  on  the  party  assailed. 

See  note,  45  L.  B.  A.  703. 
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1  Tez.  Ap.  728-729,  CHAPMAN  ▼.  STATE. 

Borden  of  Proof  In  Case  of  Theft  is  Always  upon  State,  and  jorx 
must  acquit  unless  guilt  is  proved  beyond  reasonable  doubt. 

Followed  in  Ake  v.  State,  6  Tex.  Ap.  415,  ZZ  Am.  Bep.  587;  Horn 
▼.  State,  30  Tex.  Ap.  544,  17  S.  W.  109f>. 

Charge,  in  Case  of  Theft,  Inapplicable  to  Evidence  and  calculated 
to  mislead  jury,  is  reversible  error. 

Approved  in  Alderson  v.  State,  2  Tex.  Ap.  12,  reversing  where 
charge  was  upon  weight  of  evidence. 

1  Tex.  Ap.  730-734,  ANDEBSON  ▼.  STATE. 

In  Trial  for  Assault  With  Intent  to  Murder,  court  should  charge 
jury  on  acts  constituting  murder  and  on  law  of  malice. 

Approved  in  Williams  v.  State,  3  Tex.  Ap.  317,  Daniels  v.  State,  4 
Tex.  Ap.  430,  both  reaffirming  rule;  Hodges  v.  State,  3  Tex.  Ap.  473, 
jury  must  be  instructed  es  to  "malice"  in  murder  cases;  Holmes  v. 
State,  11  Tex.  Ap.  237,  reversing  where  proper  charge  not  given; 
Babb  V.  State,  12  Tex.  Ap.  495,  reversing  conviction  in  murder  ease 
where  "malice"  not  defined  in  instructions;  Davis  v.  State,  15  Tex. 
Ap.  479,  intent  is  essential  ingredient  in  murder. 

In  Trials  for  Assault  With  Intent  to  Murder  it  is  unnecessary  t^ 
notice  distinction  between  express  and  implied  malice. 

Beaffirmed  in  Wilson  v.  State,  4  Tex.  Ap.  642. 

1  Tez.  Ap.  734-739,  8TAPP  ▼.  STATE. 
Where  the  Evidence  Leaves  It  Doubtful  Whether  Deceased  or  de- 

fendant  made  the  first  hostile  demonstration,  evidence  of  the  uncom- 
municated  threats  of  the  deceased  is  admissible. 

Approved  in  Pape  v.  State,  54  Tex.  Gr.  464,  113  S.  W.  760,  reaffirm- 
ing rule. 

1  Tex.  Ap.  739-745,  USTEB  V.  STATE. 

Dying  Declarations  of  Party  Killed  axe  Competent  Evidence  to 
prove  his  name  as  laid  in  indictment. 

Beaffirmed  in  Doyle  v.  State,  105  Ind.  474,  55  Am.  Bep.  222,  5  N. 
E.  206.  Approved  in  Clark  v.  State,  29  Tex.  Ap.  359,  16  S.  W.  187, 
name  of  deceased  must  be  proved  by  the  state. 

Judgment  in  Murder  Cases  will  be  Beversed  Where  Record  fails  to 
show  arraignment  and  plea  of  not  guilty  by  accused. 

Approved  in  Pringle  v.  State,  2  Tex.  Ap.  301,  reversing  where  no 
arraignment  or  plea  apparent  of  record.  See  note,  13  L.  B.  A.  (n.  s.) 
812. 

Distinguished  in  Wilson  v.  State,  17  Tex.  Ap.  537,  rule  not  appli- 
cable where  record  shows  affirmatively  that  defendant  pleaded. 

Dying  Declarations,  to  be  Admissible,  must  be  Made  voluntarily 
in  consciousness  of  approaching  death,  when  party  is  in  sound  mind, 
and  not  in  answer  to  pleading  interrogatories. 

Approved  in  Lister  v.  State,  3  Tex.  Ap.  24,  reaffirming  rule  on 
second  appeal;  Garza  v.  State,  3  Tex.  Ap.  292,  Krebs  v.  State,  8  Tex. 
Ap.  27,  Carter  v.  State,  8  Tex.  Ap.  375,  Warren  v.  State,  9  Tex.  Ap. 
628,  35  Am.  Bep.  746,  and  Hunnicutt  v.  State,  18  Tex.  Ap.  516,  all 
admitting  dying  declarations  where  proper  predicate  laid.  See  note, 
56  L.  B.  A.  416. 

Dying  Declarations  are  Admissible  to  Such  Facta  Only  which  would 
have  been  competent  had  deceased  testified. 
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Approved  in  Connell  v.  State,  46  Tex.  Cr.  266,  81  S.  W.  750,  where, 
in  indictment  for  murder,  dying  declaration  that  "John  done  it  with- 
out cause"  was  admissible,  being  taken  together  with  other  statements 
of  manner  of  death. 

1  Tex.  Ap.  745-749,  BABNWELL  ▼.  STATE. 
Two  or  More  OffenseB  of  tbe  Same  Cliaracter  may  be  Joined  in  one 

indictment,  provided  each  be  charged  in  a  separate  count. 

Approved  in  Mason  v.  State,  29  Tex.  Ap.  30,  14  S.  W.  71,  State  v. 
Zimmerman,  47  Kan.  244,  27  Pac.  1000,  both  reaffirming  rule;  Floyd 
V.  State  (Tex.  Or.),  68  S.  W.  690,  upholding  information  alleging  sev- 
eral misdemeanors  of  separate  offenses;  Bucker  v.  State,  7  Tex.  Ap. 
554,  indictment  may  contain  as  many  counts  charging  same  offenee  as 
pleader  deems  necessary;  Dunham  v.  State,  9  Tex.  Ap.  331,  burglary 
and  theft  may  be  joined  in  indictment;  Stebbins  v.  State,  31  Tex.  Cr. 
295,  20  S.  W.  553,  separate  counts  need  not  have  formal  conclusion. 

If  XTtterer  of  Forged  Note,  Made  Payable  to  Himself,  represents 
maker  as  engaged  in  particular  business  at  particular  place,  evidence 
that  it  is  not  that  person's  note  is  sufficient  prima  facie  proof  of 
forgery. 

Eeaffirmed  in  Davis  v.  State,  34  Tex.  Cr.  118,  29  S.  W.  478. 

1  Tez.  Ap.  749-752,  LOCKWOOD  ▼.  STATE. 

Where  the  Certificate  of  Authentication  of  Transcript  is  defective, 
the  case  will  not  be  dismissed,  but  another  and  complete  transcript, 
duly  authentit^ated,  will  be  required  to  be  sent  up. 

Approved  in  Pilot  v.  State,  38  Tex.  Cr.  517,  43  S.  W.  112,  Sweeney 
V.  State,  5  Tex.  Ap.  43,  both  ordering  clerk  of  supreme  court  to  order 
clerk  of  lower  court  to  send  up  complete  transcript,  properly  authenti- 
cated. 

An  Assault  Wltb  Intent  to  Kill  is  not  an  Offense  Known  to  laws  of 
this  state,  nor  does  that  phrase  denote  the  offense  of  assault  with  in- 
tent to  murder. 

Approved  in  Bobinson  v.  State,  11  Tex.  Ap.  313,  robbery  and  assault 
with  intent  to  rob  are  offenses  under  code;  Davis  v.  State,  15  Tex. 
Ap.  479,  assault  must  be  coupled  with  intent  to  kill. 

Judgment  will  be  Reversed  in  Murder  Cases  where  law  applicable 
to  case  is  not  given  in  charge  to  jury. 

Approved  in  Hodges  v.  State,  3  Tex.  Ap.  472,  and  Haynes  v.  State, 

2  Tex.  Ap.  85,  court  should  define  murder  in  cases  of  assault  to  mur- 
der; Ham  V.  State,  4  Tex.  Ap.  678,  reversing  where  law  of  case  not 
given  jury. 

1  Tez.  Ap.  753-757,  EX  PASTE  GBIEOOBY. 

Kg  County,  City,  or  Town  in  This  State  has  Power  to  levy  occupa- 
tion tax  exceeding  one-half  the  rate  levied  by  the  state,  nor  tax  prop- 
erty in  excess  of  one-half  state  tax,  except  for  purposes  and  under 
limitations  specified  in  section  9,  article  8,  constitution  of  1876. 

Approved  in  Ex  parte  Slaren,  3  Tex.  Ap.  668,  following  rule;  Man- 
tel V.  State,  55  Tex.  Cr,  458,  131  Am.  St.  Rep.  818,  117  S.  W.  856, 
ordinance  invalid  which  prescribed  different  penalties  for  offenses 
defined  in  state  pure  food  law;  Ex  parte  Gregory,  20  Tex.  Ap.  216, 
218,  222,  54  Am.  Bep.  519,  521,  525,  holding  license  on  hacks,  etc.,  of 
November  4,  1879,  imposed  by  city  of  Galveston  not  occupation  tax. 
See  notes,  36  L.  B.  A.  414;  30  L.  B.  A.  420. 
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1  Tex.  Ap.  767-759,  EZ  PABTE  STUBBLEFIELD. 
In  AlMence  of  County  Farms  and  WorkhouBes  Contemplated  by  set 

of  1876,  and  failure  to  Mre  prisoner  oat,  he  is  entitled  to  diBebarge 
under  articles  3152  and  3159,  Paschars  Digest. 

Reaffirmed  in  Ghilders  v.  State,  25  Tex.  Ap.  660,  8  S.  W.  928.  See 
note,  27  L.  B.  A.  611. 


NOTES 

ON  THE 


TEXAS  REPOETS. 


GASES  IN  2  TEXAS  APPEALS. 


2  Tex.  Ap.  1-3,  BBOOES  v.  STATE. 

Refusal  of  Continuance  by  Lower  Court  will  not  be  Revised  hj 
court  of  appeals  unless  bill  of  exceptions  was  duly  taken. 

Reaffirmed  in  Blankenship  v.  State,  5  Tex.  Ap.  219. 

A  Document  in  a  Criminal  Case  Purporting  to  be  a  Statement  of 
facts,  signed  by  the  attorneys,  but  without  the  signature  or  approval 
of  the  judge  is  not  a  statement  of  facts,  and  is  no  part  of  record. 

Approved  in  Gindrat  v.  State,  3  Tex.  Ap.  573,  Edwards  v.  State, 
2  Tex.  Ap.  526,  White  v.  State,  9  Tex.  Ap.  42,  and  Lawrence  v.  State, 
7  Tex.  Ap.  193,  reaffirming  rule  under  similar  facts;  Lavarre  v.  State, 

1  Tex.  Ap.  686,  Talley  v.  State,  1  Tex.  Ap.  689,  Trevinio  v.  State,  2 
Tex.  Ap.  92,  Bobson  v.  State,  3  Tex.  Ap.  498,  Bertrong  v.  State,  2  Tex. 
Ap.  162,  Longley  v.  State,  3  Tex.  Ap.  613,  Owens  y.  State,  4  Tex.  Ap. 
155,  Carlson  v.  State,  5  Tex.  Ap.  202,  and  Weathersby  y.  State,  1  Tex. 
Ap.  644,  all  holding,  where  no  statement  of  facts',  only  sufficiency  of 
indictment  will  be  looked  to;  Cordova  v.  State,  6  Tex.  Ap.  447,  and 
Allen  y.  State,  4  Tex.  Ap.  583,  objections  to  rulings  of  lower  court 
cannot  be  raised  for  first  time  on  appeal. 

Pascbal's  Digest,  Article  1490,  Requires  a  Statement  of  the  Pacts 
to  be  prepared  and  submitted  to  the  opposite  party  during  the  term. 
Reaffirmed  in  Carter  y.  State,  5  Tex.  Ap.  461. 

2  Teiz.  Ap.  4-7,  ROBERTS  ▼.  STATE. 

Repugnancy  Between  tbe  Purport  and  Tenor  Clauses  in  indictment 
is  fatal. 

Approved  in  Fischl  v.  State,  54  Tex.  Cr.  58,  111  S.  W.  412,  revers- 
ing for  variaiice  between  bill  of  lading  and  copy  thereof  set  forth  in 
indictment;  Edgerton  v.  State  (Tex.  Cr.),  70  S.  W.  91,  in  indictment 
for  forgery,  instrument,  if  accessible,  should  be  set  out  and  strictly 
proved;  Ex  parte  Rogers,  10  Tex.  Ap.  665,  variance  between  attesta- 
tion clause  of  deed  and  that  set  out  in  indictment  disqualifies  deed  as 
proof;  Baker  v.  State,  14  Tex.  Ap.  338,  where  instrument  is  set  out  in 
indictment,  pleader  is  bound  to  strictest  accuracy  in  proof;  English  v. 
State,  30  Tex.  Ap.  472,  18  S.  W.  95,  variance  between  instrument  as 
set  out  in  purport  and  tenor  clause  fatal;  Westbrook  v.  State,  23  Tex. 
Ap.  403,  6  S.  W.  249,  variance  in  names  "C.  J.  Chapman"  and  "C.  J. 
Chatman^'  in  tenor  and  purport  clauses  {atal;  Thulemeyer  v.  State,  38 

(1083). 
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Tex.  Or.  350,  43  S.  W.  83,  and  Thoxnag  v.  State,  18  Tex.  Ap.  222,  vari- 
ance between  purport  and  tenor  claase  of  indictment  fatal;  Becker  t. 
State  (Tex.  Ap.),  18  S.  W.  551,  instance  where  such  variance  in  in- 
dictment for  fraudulent  making  of  false  instrument  was  fatal. 

Distinguished  in  Hocker  v.  State,  34  Tex.  Cr.  361,  53  Am.  St.  Rep. 
717,  30  S.  W.  784,  where  fictitious  name  in  indictment  simply  descrip- 
tive. 

'Xindsay,**  "Lindsey,"  and  'TJndBy"  are  Idem  Sonana;  but  neither 
can  be  held  idem  sonans  with  "Lindly." 

Approved  in  Selman  v.  Orr,  75  Tex.  530,  12  S.  W.  697,  setting  aside 
judgment  in  name  of  "Lindsey"  where  proceeding  in  name  of  ''Ldnd- 
sley."     See  note,  28  Am.  Rep.  439. 

Vaxiance  Between  Kama  Alleged  In  Indictment  and  that  proved  ia 
fatal. 

Approved  in  Burgamy  v.  State,  4  Tex.  Ap.  573,  "Abie,"  "A vie,"  and 
"Ovie,"  are  not  idem  sonans  in  rape  indictment;  Owens  v.  State,  7 
Tex.  Ap.  336,  where  party  called  both  "Sofia"  and  "Sofira,"  indictment 
describing  her  as  "Sofia"  is  not  afifected  by  proof  that  "Sofira"  is  true 
name;  Campbell  v.  State,  35  Tex.  Gr.  183,  32  S.  W.  899,  indictment 
describing  instrument  made  by  "M.  W.  Leonard"  not  supported  by 
proof  of  forgery  by  "W.  W.  Linard";  Milontree  v.  State,  30  Tex.  Ap. 
152,  153,  16  S.  W.  765,  holding  fatal,  variance  between  names  "Wm. 
Seaffers"  and  proof  of  "W.  Seaforth"  or  "Seafort";  Murphy  v.  State, 
6  Tex.  Ap.  556,  variance  between  name  "Pat"  and  initial  "P"  or  "D" 
is  fatal. 

2  Tex.  Ap.  7-8,  WBAYBOUBN  ▼.  STATE. 

A  Becognizance  must  Show  That  Defendant  is  Accoaed  of  an  offense 
against  the  laws  of  this  state. 

Affirmed  in  McLaren  v.  State,  3  Tex.  Ap.  682,  quashing  bail  bond 
describing  offense  as  "malicious  mischief." 

2  Tex.  Ap.  8-10,  FBANKUN  v.  STATE. 

Fact  That  Petit  Juror  was  One  of  the  Grand  Jurors  who  found  in- 
dictment, though  good  ground  of  challenge,  is  not  cause  for  new  trial, 
where  fact  was  ascertainable  by  diligence,  and  no  diligence  shown. 

Approved  in  Self  v.  State,  39  Tex.  Cr.  460,  47  S.  W.  29,  refusing 
new  trial  where  diligence  not  used  to  discover  disqualification  of  juror. 

In  Misdemeanor  Cases  Exception  most  be  Taken  at  time  verbal 
charge  given.    It  comes  too  late  after  verdict. 

Approved  in  Garrison  v.  State,  54  Tex.  Cr.  601,  114  S.  W.  128, 
Goode  V.  State,  2  Tex.  Ap.  523,  Wilson  v.  State,  15  Tex.  Ap.  155,  all 
reaffirming  rule;  Carr  v.  State,  5  Tex.  Ap.  155,  reversing  judgment 
where  exception  taken  below. 

2  Tex.  Ap.  10-15,  ALDEBSON  v.  STATE. 

Though  Indictment  Charges  Theft  of  Two  AnlmalB,  evidence  estab- 
lishing theft  of  but  one  warrants  verdict  of  guilty. 

Approved  in  Edwards  v.  People,  26  Colo.  541,  59  Pac.  57,  Edson 
V.  State,  148  Ind.  284,  47  N.  E.  625,  both  reaffirming  rule;  Mansfield 
V.  State,  17  Tex.  Ap.  472,  applying  rule  to  case  where  defendant  car- 
ried on  business  without  paying  state  or  county  tax  where  averments 
as  to  taxes  divisible. 

Jury  Should  not  be  Charged  That  Poraession  of  Property  recently 
stolen  raises  presumption  of  guilt,  but  auch  a  charge  is  not  error  If 
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not  objected  to  at  the  time,  unless  it  was  calculated  to  prejudice  the 
rights  of  accused. 

Beaffirmed  in  Williams  v.  State,  11  Tex.  Ap.  277;  Williams  v.  State, 
4  Tex.  Ap.  181;  Harberger  v.  State,  4  Tex.  Ap.  29;  Longlejr  ▼.  State, 
3  Tex.  Ap.  616. 

If  No  Objection  was  Made  In  Oonrt  Below  to  Admission  of  evi- 
dence, its  admissibility  cannot  be  questioned  on  appeal. 

Beaffirmed  in  Mills  v.  State,  4  Tex.  Ap.  264;  Blake  v.  State,  3  Tex. 
Ap.  585;  Thomas  ▼.  State,  17  Tex.  Ap.  440. 

The  Pact  That  an  Indictment  was  not  Presented  in  Open  Court  by 
the  grand  jury,  and  that  neither  its  presentment  nor  style  of  the 
cause  was  entered  on  court's  minutes,  are  matters  available  on  motion 
to  quash  but  not  after  verdict. 

Approved  in  Cox  v.  State,  7  Tex.  Ap.  499,  reaffirming  rule;  Coates 
▼.  State,  2  Tex.  Ap.  17,  Houillion  v.  State,  3  Tex.  Ap.  545,  Bowlett 
V.  State,  23  Tex.  Ap.  197,  4  S.  W.  583,  and  Hill  v.  State,  4  Tex.  Ap. 
561,  objection  that  record  fails  to  show  indictment  filed  in  open  court 
comes  too  late  after  verdict. 

Possession  of  Proi>erty  Becently  Stolen  is  a  fact  or  circumstance  to 
be  considered  by  jury  in  connection  with  all  other  evidence  in  deter- 
mining guilt  or  innocence  of  accused. 

Beaffirmed  in  Allen  v.  State,  4  Tex.  Ap.  585;  Grant  v.  State,  2  Tex. 
Ap.  168. 

2  Tez.  Ap.  20-21,  SKIDMOBE  ▼.  STATE. 

No  Greater  Porce  shall  be  Resorted  to,  by  Arresting  Of&cer,  than  is 
necessary  to  secure  arrest  and  detain  accused. 

Approved  in  Beaverts  v.  State,  4  Tex.  Ap.  177,  affirming  judgment 
against  police  where  attack  made  upon  unresisting  party;  State  v. 
Smith,  127  Iowa,  537,  109  Am.  St.  Bep.  402,  103  N.  W.  945,  70  L. 
B.  A.  246,  officer  trying  to  make  arrest  of  one  committing  mis- 
demeanor was  not  justified  in  taking  life.  See  notes,  31  Am.  Bep. 
628;  67  L.  B.  A.  302;  8  li.  B.  A.  533. 

2  Tex.  Ap.  21-25,  BBINOBAM  ▼.  STATE. 

Municipal  By-laws  must  be  in  Harmony  With  General  Laws  of  the 
state  and  provisions  of  municipal  charter  and  must  give  way  when 
they  conflict  with  either. 

Approved  in  Ex  parte  Oliver,  3  Tex.  Ap.  346,  municipal  ordinance 
making  drunkenness  an  offense  not  inconsistent  with  constitution  and 
state  laws. 

2  Tex.  Ap.  26-30,  LEWIS  v.  STATE. 

Where  Statute  Making  Certain  Act  an  Offense  also  makes  certain 
exceptions,  the  indictment  must  negatively  show  that  defendant  was 
not  within  the  exception. 

Approved  in  Williamson  v.  State,  41  Tex.  Cr.  465,  55  S.  W.  570, 
following  rule  in  indictment  for  unlawfully  selling  intoxicating 
liquors. 

2  Tex.  Ap.  30-36,  SGHELL  ▼.  STATE. 

To  Admit  Testimony  of  Par^  Convicted  of  Pelony  and  Pardoned, 
the  pardon,  under  great  seal,  must  be  proved  by  its  production. 

Approved  in  Hunnicutt  v.  State,  18  Tex.  Ap.  520,  51  Am.  Bep.  334, 
where  pardon  lost  it  can  only  be  proved  by  certified  copy  under  great 
seal. 
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Jadgment  of  Oonvlctlon  of  Felony,  in  Order  to  Diaqnalify  Witness, 
can  OQly  be  proven  by  record  itself  or  certified  copy,  which  objector 
must  prodnee  and  offer  at  trial. 

Reaffirmed  in  Cooper  ▼.  State,  7  Tex.  Ap.  199. 

2  Tex.  Ap.  36-39,  GHII^S  ▼.  STATE. 

Sixty  Years'  Imprisonment  is  not  ExcessiTO  Pnnidiment  for  murder 
where  deliberately  and  wantonly  committed. 

Approved  in  Hankins  t.  People,  106  HI.  634,  construing  section  127 
of  Criminal  Code. 

2  Tex.  Ap.  39-44,  HABT  ▼.  STATE. 
If  Statute  Makes   Two  or  More  Distinct  Acts  Connected  with 

same  transaction  indictable,  it  is  proper  to  state  the  acts  conjunc- 
tively in  the  indictment  where  it  embraces  all  of  the  prohibited  acts, 
though  they  are  stated  disjunctively  in  the  statute;  otherwise  it  will 
be  defective  for  uncertainty. 

Approved  in  LeweUen  v.  State,  54  Tex.  Cr.  641,  114  S.  W.  1179, 
charging  defendant  with  carrying  pistol  on  "or"  about  his  person,  in- 
sufficient; Countryman  v.  State,  52  Tex.  Cr.  24,  105  8.  W.  181,  indict- 
ment charging  unlawful  carr3ring  of  knuckles  on  or  about  defend- 
ant's person  was  insufficient  in  not  alleging  offense  conjunctively; 
State  V.  Lonne,  15  N.  D.  278,  107  N.  W.  525,  holding  indictment 
for  embezzlement  uncertain  in  alleging  disjunctively  different  acts 
constituting  offense;  Tompkins  v.  State,  4  Tex.  Ap.  162,  quashing  in- 
dictment joining  separate  offenses  with  word  "or"  instead  of  '*and'*; 
Antle  V.  State,  6  Tex.  Ap.  204,  information  in  words  of  statute  is, 
as  a  general  rule,  sufficient;  Copping  v.  State,  7  Tex.  Ap.  62,  sus- 
taining indictment  charging  several  offenses  where  word  "and"  used 
in  joining  them;  Boach  v.  State,  8  Tex.  Ap.  490,  indictment  may 
state  conjunctively  several  offenses  stated  disjunctively  in  statute; 
Johnson  v.  State,  9  Tex.  Ap.  252,  sustaining  indictment  charging  in- 
strument "false  and  forged";  Wells  v.  State  (Tex.  Cr.),  21  S.  W. 
370,  recognizance  under  indictment  charging  extortion  should  use 
"and"  instead  of  "or"  in  reciting  objects  of  offense;  Burrows  v. 
State  (Tex.  Ap.),  17  S.  W.  257,  Parker  v.  State  (Tex.  Cr.),  20  S.  W. 
707,  Garza  v.  State  (Tex.  Cr.),  22  S.  W.  140,  and  Young  v.  State  (Tex. 
Cr.),  42  S.  W.  564,  all  holding  recognizance  reciting  charge  of  car- 
rying pistol  on  "or"  about  defendant's  person  is  insufficient;  Davis 
V.  State,  23  Tex.  Ap.  639,  5  S.  W.  150,  and  Walker  v.  State,  32  Tex. 
Cr.  518,  24  S.  W.  909,  quashing  indictment  stating  offenses  disjunc- 
tively; Alford  V.  State,  37  Tex.  Cr.  387,  35  S.  W.  657,  recognizance 
reciting  offense  as  set  out  in  indictment  sufficient;  Morganstem  v. 
Commonwealth,  94  Ya.  790,  26  S.  E.  403,  sustaining  indictment  stating 
offenses  conjunctively. 

Distinguished  in  Nelson  v.  State  (Tex.  Cr.),  66  S.  W.  775,  rule  not 
applicable  where  the  assault  was  alleged  as  made  with  a  knife  or  some 
hard  substance  unknown. 

2  Tex.  Ap.  46-47,  BE0N80N  ▼.  STATE. 

Indictment  for  Aggravated  Assault  Keed  not  Allege  an  Intent  to  in- 
jure. 

Beaffirmed  in  Ferguson  v.  State,  4  Tex.  Ap.  157. 

Only  Such  Instructions  as  are  Applicable  to  Every  Deduction  jury 
might  legitimately  draw  from  facts  need  be  given  in  a  criminal  case. 
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Beaffirmed  in  Jones  ▼.  State,  5  Tex.  Ap.  133;  Gatlin  v.  State,  5  Tex. 
Ap.  542;  Evans  v.  State,  13  Tex.  Ap.  242. 

Where  There  la  Doaht  npon  Point  of  Negligence,  or  as  to  character 
or  materiality  of  newly  discovered  evidence  relied  on  for  new  trial 
in  criminal  case,  it  becomes  matter  of  discretion  for  lower  court,  and 
appellate  court  will  not  interfere. 

Beaffirmed  in  White  v.  State,  10  Tex.  Ap.  172. 

2  Tez.  Ap.  47-^52,  BBOWNTNG  ▼.  STATE. 

Indictment  for  Aggravated  Assanlt  and  Battery  should  allege  par- 
ticular acts  or  circumstances  necessary,  under  Penal  Code,  to  con- 
stitute offense,  but  this  rule  does  not  apply  to  indictments  for  simple 
assaults  and  batteries,  of  assaults  with  intent  to  murder. 

Approved  in  Allen  v.  State,  13  Tex.  Ap.  30,  reaffirming  rule;  Will- 
iamson V.  State,  5  Tex.  Ap.  487,  information  for  aggravated  assault 
must  charge  offense  as  such,  and  set  forth  circumstances  of  aggrava- 
tion; Meier  v.  State,  10  Tex.  Ap.  42,  words  "aggravated  assault"  not 
necessary  in  charging  that  offense. 

It  Seems  That  an  Indictment  for  Aiwanlt  With  Intent  to  Murder 
ne^  not  allege  instrument  or  means  used  or  circumstances  or  par- 
ticular place  where  assault  made. 

Beaffirmed  in  Nash  v.  State,  2  Tex.  Ap.  364;  Burton  v.  State,  3 
Tex.  Ap.  411,  30  Am.  Bep.  ,148;  Hines  v.  State,  3  Tex.  Ap.  487;  Meier 
V.  State,  10  Tex.  Ap.  41;  Price  v.  State,  22  Tex.  Ap.  116,  2  S.  W. 
623. 

2  Tez.  Ap.  66-58,  BOWDEN  ▼.  STATE. 

In  Absence  ftom  Becbrd  of  Any  Charge  to  Jnry,  court  of  appeals 
presumes  that  law  of  case  was  correctly  charged. 

Beaffirmed  in  Carr  v.  State,  5  Tex.  Ap.  155. 

Party  Fifty  Tears  of  Age,  With  One  Arm  Crippled,  is  ''Decrepit'* 
within  meaning  of  article  6536,  2  Paschal's  Digest,  regarding  ag- 
gravated assaults. 

Approved  in  Hall  v.  State,  16  Tex.  Ap.  12,  49  Am.  Bep.  826,  re- 
affirming rule  under  similar  facts. 

Where,  in  Consequence  of  Disagreement  of  Attorneys,  the  judge 
alone  certifies  statement  of  facts  in  criminal  case,  his  certificate  need 
not  show  such  disagreement. 

Approved  in  Brown  v.  State,  56  Tex.  Cr.  89,  119  S.  W.  313,  Lozano 
V.  State  (Tex.  Cr.),  81  S.  W.  37,  and  Hess  v.  State,  30  Tex.  Ap.  479, 
17  S.  W.  1099,  all  reaffirming  rule;  Moore  v.  State,  7  Tex.  Ap.  609, 
signature  of  judge  to  statement  of  facts  sufficient  authentication  to 
authorize  it  to  become  part  of  record. 

.    Where  the  Parties  Agree  to  Statement  of  Facts,  the  judge  approv- 
ing it  is  only  required  to  sign  his  name  thereto. 

Approved  in  Guerrero  v.  State,  41  Tex.  Cr.  163,  53  S.  W.  120,  of- 
ficial signature  of  judge  is  sufficient  without  anything  else  indicating 
his  approval. 

2  Tex.  Ap.  6&-59,  DODD  ▼.  STATE. 

A  Middle  Name  or  Initial  is  not  Known  in  Law,  and  will  not  be 
noticed  unless  its  omission  or  insertion  has  occasioned  injury  to  a 
party  other  than  the  one  intended  to  be  designated. 

Approved  in  Delphino  v.  State,  11  Tex.  Ap.  31,  English  v.  State, 
30  Tex.  Ap.  471,  18  S.  W.  95,  both  reaffirming  rule;  Olibare  v.  State 
(Tex.  Cr.),  48  S.  W.  70,  an  error  in  middle  name  is  not  material. 
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DiBtinguished  in  Walter  v.  State,  6  Tex,  Ap.  256,  where  contro- 
versy is  as  to  first  name  and  initial. 

2  Tex.  Ap.  59-61,  ItASINDO  ▼.  STATE. 

Information  must  Set  Forth  the  Offense  in  Plain  and  intelligible 
words. 

Eeaffirmed  in  Tompkins  v.  State,  4  Tex.  Ap.  161. 

2  Tex.  Ap.  62-68,  CONEY  ▼.   STATE. 

The  Proper  Time  to  Except  to  an  Indictment,  on  account  of  dupli- 
city, is  before  verdict. 

Eeaffirmed  in  Dalton  v.  State,  4  Tex.  Ap.  335;  Nicholas  v.  State, 
23  Tex.  Ap.  327,  5  S.  W.  241;  Bumage  v.  State  (Tex.  Cr.),  55  S.  W. 
64;  Sanders  v.  State,  55  Ark.  369,  18  S.  W.  377.  Approved  in  Irwin 
V.  State,  52  Fla.  56,  41  So.  786,  question  of  duplicity  of  indictment  for 
keeping  gaming  table  cannot  be  raised  on  motion  in  arrest  of  judg- 
ment. 

Indictment  for  Aggravated  Assault  Under  Subdivision  9,  article 
2150,  PasehaPs  Digest,  is  not  bad  for  duplicity,  because  it  unneces- 
sarily alleged  that  means  used  was  a  deadly  weapon. 

Eeaffirmed  in  Tucker  v.  State,  6  Tex.  Ap.  254. 

2  Tex.  Ap.  69-73,  PEITCHFOEB  V.  STATE. 

On  Trial  Eefore  County  Court  for  Aggravated  Assault  by  two 
defendants,  it  is  proper  to  submit  to  jury,  along  with  general  issue, 
one's  plea  of  autrefois  acquit  and  other's  plea  of  autrefois  convict 
by  justice's  court  on  a  charge  based  on  same  breach  of  the  peace. 

Approved  in  Punderburk  v.  State  (Tex.  Cr.),  64  S.  W.  1060,  re- 
affirming rule;  Williams  v.  State,  13  Tex.  Ap.  288,  setting  out  what 
plea  of  autrefois  convict  should  contain. 

2  Tex.  Ap.  73-74,  WATKINS  V.  STATE. 

An  Instruction  That  Party  Found  in  Possession  of  Property  recently 
stolen  is  held  accountable  for  theft  unless  he  explains  such  possession 
is  erroneous. 

Approved  in  Williams  v.  State,  11  Tex.  Ap.  277,  reversing  judg- 
ment where  similar  charge  given  as  in  leading  case. 

The  Possession  of  Properly  Eecently  Stolen  is  Merely  a  Fact  or  cir- 
cumstance to  be  considered  by  jury  in  determining  guilt  or  innocence 
of  possessor. 

Reaffirmed  in  Territory  v.  Livingston,  13  N.  M.  329,  84  Pac.  1024; 
State  V.  Bliss,  27  Wash.  467,  68  Pac.  89;  Johnson  v.  Territory  of 
Oklahoma,  5  Okl.  700,  50  Pac.  92;  Bryant  v.  State,  16  Tex.  Ap. 
149;  Gose  v.  State,  6  Tex.  Ap.  129;  State  v.  Walters,  7  Wash.  251,  34 
Pac.  940. 

2  Tex.  Ap.  74-82,  EX  PAETE  SCWAETZ. 

Writ  of  Habeas  Corpus  Does  not  Operate  as  an  Appeal,  writ  of 

error,  or  certiorari,  nor  has  it  the  force  or  effect  of  those  proceedings. 

Approved  in  Milliken  v.  City  Council,  54  Tex.  392,  Ex  parte  Slaren, 

3  Tex.  Ap.  668,  Griffin  v.  State,  5  Tex.  Ap.  457,  Ex  parte  Mabry, 
5  Tex.  Ap.  100,  Ex  parte  McGill,  6  Tex.  Ap.  501,  Ex  parte  Boland, 
11  Tex.  Ap.  166,  Ex  parte  Degener,  30  Tex.  Ap.  576,  17  S.  W. 
1114,  Ex  parte  Dickerson,  30  Tex.  449,  17  S.  W.  1077,  Ex  parte 
English  (Tex.  Cr.),  53  S.  W.  106,  In  re  Betts,  36  Neb.  285,  54  N. 
W.  525,  and  Ex  parte  Hays,  15  Utah,  82,  47  Pac.  614,  all  reaffirming 
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rule;  Ex  parte  Cox,  53  Tex.  Cr.  241,  242,  109  S.  W.  369,  conviction 
of  misdemeanor  in  county  court  cannot  be  attacked  hy  habeas  cor- 
pus; Ex  parte  White,  50  Tex.  Cr.  474,  98  S.  W.  85,  holding  in  trial 
of  theft,  minority  of  defendant  not  being  shown,  writ  of  habeas 
corpus  was  not  available  as  an  appeal,  judgment  being  voidable  only; 
Bronk  t.  State,  43  Fla.  469,  99  Am.  St.  Bep.  119,  31  So.  251,  holding 
writ  of  habeas  corpus  is  not  available  where  judge  merely  failed 
to  exact  bond  before  issuing  writ  of  ne  exeat;  Ex  parte  Call,  2 
Tex.  Ap.  502,  action  of  county  court  on  appeal  from  justice's  court 
cannot  be  revised  on  habeas  corpus,  where  it  had  jurisdiction;  Ex 
parte  Kramer,  19  Tex.  Ap.  125,  proceedings  under  void  law  may  be 
attacked  on  habeas  corpus;  Ex  parte  Crofford,  39  Tex.  Cr.  549,  47 
S.  W.  533,  habeas  corpus  cannot  be  resorted  to  for  purpose  of  dis- 
charging applicant  on  plea  of  former  jeopardy;  Ex  parte  Heeler,  41 
Tex.  Cr.  241,  53  S.  W.  858,  habeas  corpus  cannot  be  used  to  revise 
irregularities.     See  notes,  26  Am.  Dec.  40,  41,  49;  11  L.  B.  A.  695. 

Illegality  in  Habeas  Corpus  is  Piedicable  of  Radical  Defects  Only, 
and  signifies  that  which  is  contrary  to  the  principles  of  law  as  con- 
tradistinguished from  mere  rules  of  procedure.  It  denotes  a  com- 
plete defect  in  the  proceedings. 

Beaffirmed  in  Ex  parte  Boland,  11  Tex.  Ap.  167;  Ex  parte  Grace, 
9  Tex.  Ap.  387. 

The  Oonstitntional  Guaranty  of  the  Bight  of  Ball  is  not  operative 
after  trial  and  conviction. 

Beaffirmed  in  United  States  v.  Hudson,  65  Fed.  75;  Ford  v.  State, 
42  Neb.  420,  60  N.  W.  961;  In  re  Boulter,  5  Wyo.  270,  39  Pac.  878. 

Irregolarities  in  Boles  of  Procedure  are  Voidable.  Acts  violating 
principles  of  law  are  illegalities  and  void. 

Approved  in  Chenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21, 
applying  rule  in  trial  for  violation  of  local  option  law,  order  to 
make  law  effective  not  being  published  as  required;  Ex  parte  Conley 
(Tex.  Cr.),  75  S.  W.  301,  holding  an  election  for  adoption  of  local 
option  law  was  void  in  not  complying  with  requirements  as  to  post- 
ing notice. 

2  Tez.  Ap.  82-88,  THOMPSON  ▼.  STATE. 

An  Indictment  Charging  That  Accused  Did  Unlawfully  Keep  a  dis- 
orderly house,  ''said  house  then  and  there  being  kept  for  the  purpose 
of  public  prostitution,"  is  good. 

Beaffirmed  in  Brown  v.  State,  2  Tex.  Ap.  191;  Lowe  v.  State,  4 
Tex.  Ap.  37.    See  note,  4  L.  B.  A.  676. 

After  Trial  It  is  too  Iiate  to  Urge  Improper  Transfer  of  cause 
from  district  court  to  county  court. 

Approved  in  Scrivener  v.  State,  44  Tex.  Cr.  234,  70  S.  W.  215, 
holding  mistake  in  date  of  filing  indictment  cannot  be  taken  advan- 
tage of  by  motion  in  arrest  of  judgment. 

2  Tez.  Ap.  84-88,  HATNES  ▼.  STATE. 

Court  of  Appeal  will  not,  in  Misdemeanor  Cases,  Eeylse  Errors  to 
which  no  exceptions  were  taken  below,  though  rule  may  be  relaxed 
when  apparent  that  radical  error  by  misinstruction  to  jury  has  oc- 
curred, to  prejudice  of  accused. 

Approved  in  Marks  v.  State,  10  Tex.  Ap.  335,  Spears  v.  State,  8 
Tex.  Ap.  470,  Veal  v.  State,  8  Tex.  Ap.  478,  Sanders  v.  State,  17 
Tex.  Ap.  224,  and  Comer  v.  State,  26  Tex.  Ap.  514,  10  S.  W.  108, 
all  reaffirming  rule;  Yiser  v.  State,  10  Tex.  Ap.  89,  reversing  where 

4  Tex.  Notes — 69 
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charge  essentially  erroneous;  Street  t.  State,  7  Tex.  Ap.  9,  sostain- 
ing  judgment  where  no  objection  taken  to  erroneous  instruction 
and  defendant  uninjured;  Allen  v.  State,  7  Tex.  Ap.  300,  reversing 
where  erroneous  instruction  given  jury  as  to  penalty;  Irvin  v.  State, 
25  Tex.  588,  see  8  S.  W.  682,  reversing  where  defendant  prejudiced 
by  erroneous  instruction;  Warren  v.  State,  22  Tex.  Ap.  392,  3  S.  W. 
242,  reversing  where  instruction  assumed  offense  proven.  See  notes, 
76  Am.  Dec.  66;  99  Am.  Dec.  132. 

An  Instruction  Which  Assumes  That  Defendant  is  Guilty  of  One  or 
the  other  offense  named  is  erroneous. 

Approved  in  Schwartz  v.  State,  53  Tex.  Cr.  450,  111  S.  W.  400,  con- 
demning instruction  which  assumed  that  property  stolen  was  worth 
more  than  fifty  dollars. 

Distinguished  in  Benson  ▼.  State,  56  Tex.  Cr.  59,  118  S.  W.  1052, 
holding  instruction  did  not  direct  jury  to  find  defendant  guilty  of 
either  murder  in  the  second  degree  or  manslaughter* 

2  Tex.  Ap.  8&-90,  HENDEBSON  ▼.  STATE. 

If  One  Offense  is  Sufficiently  Oharged  in  an  Indictment*  and  a  dif- 
ferent offense  is  defectively  set  out  therein,  the  latter  will  be  treated 
as  surplusage. 

Approved  in  United  States  v.  Kelsey,  42  Fed.  889,  reaffirming  rule; 
Dent  V.  State,  43  Tex.  Cr.  140,  151,  65  S.  W.  628,  634,  holding  verdict 
supported  by  specific  count  renders  defective  count  harmless. 

2  Tex.  Ap.  90-92,  TBEVINO  v.  STATE. 

The  Only  Seals  Beqnisite  to  Transcript  on  Appeal  in  Criminal  Case 
are  one  to  the  concluding  certificate,  and  another  over  the  tie;  sep- 
arate certificate  and  seal  to  each  entry 'is  unnecessary  and  improper. 

Approved  in  Carlson  v.  State,  5  Tex.  Ap.  202,  seals  of  attorneys 
and  judges  unnecessary  in  certifying  statement  of  facts. 

2  Tex.  Ap.  93-102,  BOYETT  ▼.  STATE. 

In  Absence  of  Anything  Being  Shown  to  the  Contrary,  court  of 
appeals  will  indulge  a  strong  presumption  in  favor  of  ruling  of  court 
refusing  to  quash  special  venire  facias,  and  as  to  the  truthfulness  of 
the  court's  statements  concerning  the  facts  upon  which  the  ruling  was 
based. 

Approved  in  Bichardson  v.  State,  7  Tex.  Ap.  491,  refusing  new  trial 
where  not  shown  that  jury  was  illegally  selected  or  any  juror  wanting 
in  qualifications. 

In  Trial  for  Mnrder,  It  is  Unnecessary  to  Instruct  Jury  as  to  law  of 
manslaughter  where  evidence  showed  killing  to  have  been  voluntary 
homicide  without  adequate  cause. 

Reaffirmed  in  Neyland  v.  State,  13  Tex.  Ap.  547. 

The  Passion  That  Benders  a  EJlling  Manslaughter  is  one  of  the 
emotions  known  as  anger,  rage,  sudden  resentment,  or  terror,  render- 
ing the  mind  incapable  of  cool  reflection. 

See  note,  5  L.  B.  A.  (n.  s.)  816. 

To  Make  a  Homicide  Manslaughter,  .the  Passion  Must  Arise  at  the 
time  of  the  killing,  and  cannot  be  the  result  of  a  former  provocation. 

See  note,  5  L.  B.  A.  (n.  s.)  813. 

The  Passion  Besulting  from  Insulting  Words  or  Oestnres  will  not 
make  a  homicide  manslaughter. 

See  note,  4  L.  B.  A.  (n.  s,)  155. 
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2  Tez.  Ap.  102-110,  HABRI8  ▼.  STATE. 

If  Grand  Jury  Know  Only  Surname  of  Defendant,  it  is  sufficient  for 
indictment  to  state  his  surname,  and  that  his  given  name  is  unknown, 
without  assigning  any  fictitious  name  as  a  description  of  him. 

Beaffirmed  in  Victor  v.  State,  15  Tex.  Ap.  92;  Wilcox  v.  State,  35 
Tex.  Cr.  632,  34  S.  W.  958. 

Under  Texas  Code,  Indictment  for  Theft  Need  not,  in  Charging  in- 
tent to  defraud  and  intent  to  appropriate,  aver  time  and  place  sep- 
arately to  each  intent;  the  conjunction  ''and"  without  the  words 
'then  and  there"  being  sufficient  to  extend  the  original  allegation  as 
to  time  and  place  to  the  averments  so  introduced. 

Beaffirmed  in  Smith  v.  State,  36  Tex.  Cr.  443,  37  S.  W.  743;  Gompton 
▼.  State,  13  Tex.  Ap.  274;  Hardin  v.  State,  4  Tex.  Ap.  371.  Approved 
in  Butler  v.  State,  46  Tex.  Cr.  289,  81  S.  W.  743,  holding  time  and 
venue  alleged  in  first  part  of  indictment  cured  omission  of  words 
"then  and  there"  before  charging  clause,  connection  being  shown  by 
conjunction  "and";  Campbell  v.  State,  43  Tex.  Cr.  604,  68  S.  W.  515, 
words  "grand  jurors  do  further  say,"  in  beginning  of  indictment,  is 
sufficient  without  repetition  at  every  allegation. 

Distinction  Between  Trespass  and  Theft  Should  be  QiTen  in  charge 
to  jury  whenever  there  is  evidence  tending  to  show  that  property  was 
taken  under  an  honest  claim  of  ownership,  or  without  fraudulent  in- 
tent. 

Approved  in  Schultz  v.  State,  30  Tex.  Ap.  94,  16  S.  W.'  756,  Cole- 
man V.  Stfite  (Tex.  Cr.),  55  S.  W.  837,  both  reaffirming  rule;  Winn 
V.  State,  17  Tex.  Ap.  2^6,  recommending  charge  of  law  of  honest  tak- 
ing where  supported  by  evidence;  Lopez  v.  State,  2  Tex.  Ap.  204,  de- 
ciding case  on  principles  de<uded  in  leading  case. 

Becital  That  Jury  Were  "Sworn  According  to  Law  to  try  the  said 
defendant"  does  not  import  that  the  oath  was  administered  in  those 
words.  It  simply  means  that  jury  was  sworn  according  to  law,  and 
words  "to  try  said  defendant"  are  redundant. 

Beaffirmed  in  Smith  v.  State,  4  Tex.  Ap.  628. 

2  Tex.  Ap.  110-114,  SIMMS  ▼.  STATE. 

It  is  Burglary  to  Enter  a  House  With  Intent  to  Steal  Therefrom, 
without  reference  to  value  of  property  to  be  stolen,  or  fact  as  to 
whether  the  theft  would  be  a  felony. 

Beaffirmed  in  Conoly  v.  State,  2  Tex.  Ap.  418. 

Where  Burglarious  Entry  Is  Charged,  With  Intent  to  Commit  Theft, 
the  law  of  theft,  as  well  as  that  of  burglary,  should  be  given  jury. 

Beaffirmed  in  Struckman  v.  State,  7  Tex.  Ap.  582;  Ham  v.  State, 
4  Tex.  Ap.  678;  Castenada  v.  State,  11  Tex.  Ap.  390.  Approved  in 
Sancedo  v.  State  (Tex.  Cr.),  69  S.  W.  143,  child  ten  years  of  age  in 
prosecution  for  rape  was  competent  witness,  it  being  shown  she 
understood  word  truth;  State  v.  King,  117  Iowa,  489,  91  N.  W.  770, 
in  prosecution  for  rape,  child  ten  years  not  understanding  obligation 
of  an  oath  is  incompetent.    See  note,  124  Am.  St.  Bep.  297. 

Where  Burglarious  Entry  is  Charged  With  Intent  to  Commit  Theft, 
the  felony  or  crime  which  defendant  intended  to  commit  must  be  set 
forth  with  certainty  and  particularity. 

Approved  in  Brown  v.  State,  7  Tex.  Ap.  622,  reversing  where  in- 
dictment for  rape  did  not  set  out  clearly  the  intent.  See  notes,  94 
Am.  Dec.  260;  19  L.  B.  A.  610. 
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2  Tex.  Ap.  115-127,  BBOWN  ▼.  STATE. 

Court  of  Appeals  will  not  Bevise  the  Admissloii  or  exelnaion  of 
evidence  by  lower  court,  if  there  is  no  bill  of  exceptions. 

Beaffirmed  in  Mason  v.  State,  2  Tex.  Ap.  193,  196;  Boberts  y.  State, 
5  Tex.  Ap.  149;  Walker  v.  State,  7  Tex.  Ap.  264;  Cooper  v.  State,  7 
Tex.  Ap.  198;  Thomas  v.  State,  17  Tex.  Ap.  440;  Harrell  v.  State,  37 
Tex.  Or.  615,  40  S.  W.  801;  Brazil  v.  State  (Tex.  Or.),  63  S.  W.  130. 

There  is  No  Precise  Age  Within  Which  a  Ohlld  is  Held  Incompetent 
to  testify.  At  fourteen,  a  person  is  presumed  to  be  competent;  under 
that  age  his  competency  is  practically  determined  by  trial  court  on 
an  examination  respecting  his  natural  intelligence,  education,  etc. 

B«affirmed  in  Ake  v.  State,  6  Tex.  Ap.  402. 

A  Conviction  Based  on  Testimony  of  an 'Infant  Witness  will  not 
be  reversed  unless  it  clearly  appears  that  the  court's  discretion  in 
determining  his  competency  was  abused. 

Beaffirmed  in  Burk  v.  State,  8  Tex.  Ap.  343;  Williams  t.  State,  12 
Tex.  Ap.  137;  Taylor  v.  State,  22  Tex.  Ap.  544,  58  Am,  Bep.  657,  3 
S.  W.  755;  State  v.  Jackson,  9  Or.  460. 

Where  Yomig  Child  Permitted  to  Testify  for  the  State,  and  his  tes- 
timony was  in  some  respects  contradicted  by  witnesses  for  defense, 
instruction  that  if  jury  could  not  reconcile  conflict  of  testimony  they 
might  consider  age,  intelligence,  interest,  apparent  prejudice,  etc.,  in 
determining  credibility  of  witnesses,  not  error. 

Beaffirmed  in  Gockerell  v.  State,  32  Tex.  Or.  593,  25  S.  W.  422. 

Distinguished  in  Muely  v.  State,  31  Tex,  Or.  170,  19  S.  W.  917, 
where  objection  made  to  instruction  regarding  testimony  of  defend- 
ant. 

The  Same  Degree  of  Particnlarlty  is  not  Beqnired  in  setting  out 
facts  of  an  unexecuted  conspiracy  as  when  the  act  has  been  consum- 
mated. 

See  note,  3  Am.  St.  Bep.  482. 

2  Tex.  Ap.  127-134,  QAT  ▼.  STATE. 

An  Indictment,  Thongh  Badly  Worded  and  nngnunmatlcal,  is  suffi- 
cient as  to  setting  forth  the  offense,  if  its  words,  taken  as  a  whole, 
can  be  put  together  and  comprehended,  and  the  offense  is  stated  with 
such  accuracy  as  not  to  prejudice  accused  and  enable  him  to  j^ead  it 
as  a  prior  conviction  or  acquittal. 

Approved  in  Taylor  v.  State,  29  Tex.  Ap.  501,  16  S.  W.  303,  reaffirm- 
ing rule;  Hudson  y.  State,  10  Tex.  Ap.  228,  bad  spelling  does  not 
vitiate  indictment. 

Verbal  Confessions  of  GnUt,  When  Deliberate  and  Voluntary,  are 
effectual  as  proof,  but  should  be  received  and  weighed  with  great 
caution. 

Approved  in  Hunnicutt  v.  State,  20  Tex.  Ap.  G42,  reaffirming  rule; 
Thuston  V.  State,  18  Tex.  Ap.  34,  charge  of  rule  to  jury  is  charge  upon 
weight  of  evidence. 

Limited  in  Horn  y.  State,  12  Wyo.  125,  73  Pac.  713,  where,  in  mur- 
der trial,  defendant  admitted  making  confession  as  a  joke,  it  was  not 
error  to  refuse  instruction  that  it  be  received  with  caution,  it  being 
for  jury  to  determine  whether  confession  was  sincere. 

Distinguished  in  Jackson  y.  State,  49  Tex.  Or.  216,  91  S.  W.  789, 
holding  confession  of  guilt  of  burglary  made  to  officer  after  having 
been  warned  of  effect  of  same  was  admissible. 

Conyiction  of  Incest  cannot  be  Sostained  on  Testimony  merely  rais- 
ing suspicion. 
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Approved  in  Cude  v.  State,  50  Tex.  Cr.  373,  97  S.  W.  486,  applying 
rale  in  trial  of  incest,  where  evidence  created  merelj  suspicion  un- 
corroborated hj  facts,  easily  obtained. 

2  Tex.  Ap.  134-139,  HABBIS  ▼.  STATE. 

After  Dismissal  of  Appeal  by  Court  of  Appeals  for  Want  of  suffi- 
cient recognizance,  the  lower  court,  at  subsequent  term,  cannot  allow 
appellant  to  perfect  his  appeal  by  filing  new  recognizance  nunc  pro 
tune. 

Approved  in  Miller  v.  State  (Tex.  Gr.),  26  S.  W.  71,  recognizance 
cannot  be  amended  after  the  term  at  which  entered.  See  notOi  65 
Am.  Dec.  132. 

Miscellaneous. — Cited  in  Lopez  v.  State,  2  Tex.  Ap.  204. 

2  Tez.  Ap.  148-154,  BEBa  ▼.  STATE. 

A  Oonvlction  for  Theft  of  Property  Obtained  with  owner's  consent, 
but  by  false  pretext,  cannot  be  sustained  without  proof  that  defend- 
ant appropriated  it  to  his  own  use  and  benefit. 

Approved  in  Dunham  v.  State,  3  Tex.  Ap.  468,  Jinks  v.  State,  5 
Tex.  Ap.  74,  and  Eeonio  v.  State,  4  Tex.  Ap.  174,  all  reaffirming  rule; 
Lucas  V.  State,  33  Tex.  Cr.  291,  26  S.  W.  214,  there  must  be  appro- 
priation of  property  with  intent  to  deprive  owner  of  value  thereof; 
Swanner  v.  State  (Tex.  Cr.),  65  S.  W.  187,  theft  may  be  proved  by 
false  pretext.  See  notes,  46  Am.  Bep.  184;  57  Am.  Dec.  278;  88  Am. 
St.  Bep.  580. 

2  Tez.  Ap.  164r-169,  GOBDON  ▼.  STATE. 

Bedundant  Allegations  in  an  Indictment,  not  Matter  of  description, 
are  regarded  as  surplusage. 

Approved  in  Dent  v.  State,  43  Tex.  Cr.  151,  65  S.  W.  634,  holding 
indictment  for  accessory  to  murder  in  aiding  convict  to  escape  need 
not  set  out  aid  or  means  employed. 

2  Tox.  Ap.  160-162,  BEBTBONQ  v.  STATE. 

In  Absence  of  Statement  of  Facts,  Court  of  Appeals  will  not  con- 
sider motion  for  new  trial  based  upon  facts  of  case,  nor  revise  charge 
of  court  if  it  could,  under  any  statement  of  facts,  be  held  correct. 

Approved  in  Longley  v.  State,  3  Tex.  Ap.  613,  this  court  will  only 
look  to  sufficiency  of  indictment  in  absence  of  statement  of  facts. 

One  Wlio  Shoots  and  Kills  Another,  Taking  Him  for  wild  game,  is 
guiltless  if  he  exercised  the  care  and  caution  of  a  man  of  ordinary 
prudence. 

See  notes,  3  L.  B.  A.  (n.  s.)  1154,  1159;  61  L.  B.  A.  296. 

2  Tex.  Ap.  162-163,  DAVIS  ▼.  STATE. 

Withont  Statement  of  Facts  or  Bill  of  Exceptions  court  of  appeals 
need  not  examine  further  into  misdemeanor  case  than  to  determine 
whether  indictment  is  sufficient  and  proper  under  state  of  the  evi- 
dence. 

Beaffirmed  in  Longley  v.  State,  3  Tex.  Ap.  613.  Approved  in  Hol- 
loway  V.  State,  53  Tex.  Cr.  250,  110  S.  W.  748,  refusing  to  consider 
erroneous  instruction  because  want  of  evidence  may  have  rendered  it 
innocuous. 
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2  Tex.  Ap.  163-168,  GRANT  ▼.  STATE. 

Application  for  a  Continuance  on  Account  of  Absent  Witnesses  does 
not  show  diligence  by  alleging  timely  issuance  of  process  for  them, 
without  stating  what  was  done  with  it. 

Approved  in  Jackson  ▼.  State,  4  Tex.  Ap.  295,  reaffirming  rale; 
Cooper  ▼.  State,  7  Tex.  Ap.  200,  and  Labbaite  v.  State,  6  Tex.  Ap. 
260,  refusing  continuance  where  not  shown  to  whom  attachment  for 
witnesses  delivered;  Fields  v.  State,  5  Tex.  Ap.  620,  refusing  contin- 
uance where  not  shown  that  subpoena  was  placed  with  officer  in  ample 
time. 

Description  as  "a  Certain  Hog^  is  Sufficient  in  an  Indictment  for 
the  statutory  theft  of  such  property.  The  identification  of  the  hog  is 
a  matter  of  evidence. 

Approved  in  Cook  v.  State,  4  Tex.  Ap.  267,  "one  twenty  dollar 
bill.  United  States  paper  currency  money,  of  the  value  of  twenty  dol- 
lars," sufficient  description,  where  more  particular  description  im- 
practicable; State  V.  Stelly,  48  La.  Ann.  1480,  21  So.  90,  and  SUte 
V.  Carter,  33  La.  Ann.  1215,  "one  hog,  the  property  of  A  B,"  suffi- 
cient description  in  information  for  larceny. 

Defendant's  Offer  to  Betnm  a  Dead  Animal  for  a  Uve  One  does  not 
entitle  him  to  the  statutory  mitigation  of  punishment  on  return  of 
stolen  property. 

Approved  in  Guest  v.  State,  24  Tex.  Ap.  533,  7  S.  W.  243,  jury 
should  be  instructed  as  to  law  of  voluntary  return  where  character 
of  stolen  property  not  changed. 

Article  759,  Penal  Code,  Never  Contemplated  That  a  Thief  caught 
in  possession  of  property  stolen  by  him  could  reduce  felony  to  mis- 
demeanor by  simply  offering  to  give  up  property  or  pay  for  it. 

Approved  in  Stephenson  v.  State,  4  Tex.  Ap.  593,  Harris  v.  State, 
29  Tex.  Ap.  104,  25  Am.  St.  Rep.  720,  14  S.  W.  391,  Hyatt  v.  State, 
32  Tex.  Cr.  581,  25  S.  W.  292,  Boze  v.  State,  31  Tex.  Cr.  348,  20  S.  W. 
753,  and  Stepp  v.  State,  31  Tex.  Cr.  351,  20  S.,W.  754,  all  reaffirming 
rule;  Bird  v.  State,  16  Tex.  Ap.  531,  giving  conditions  under  which 
^olen  property  may  be  returned. 

If  a  Cbarge  on  Weight  of  Evidence  in  Criminal  Case  is  presented 
for  first  time  on  motion  for  new  trial,  court  of  appeals  will  not  con- 
sider it  unless  it  appears  to  have  prejudiced  defendant's  rights. 

Approved  in  Longley  v.  State,  3  Tex.  Ap.  616,  sustaining  judgment 
where  defendant  uninjured  by  charge. 

The  Proper  Time  to  Challenge  the  Array  of  Grand  Jurors  ifl  before 
they  have  been  interrogated  respecting  their  qualifications. 

See  note,  28  L.  B.  A.  204;  27  L.  B.  A.  777. 

2  Tex.  Ap.  16&-176,  HAYKIE  ▼.  STATE. 

To  Prove  Handwriting  a  Witness  Is  not  Competent  unless  he  has 
seen  the  person  write,  or  is  familiar  with  his  handwriting. 

Approved  in  Haynie  v.  State,  3  Tex.  Ap.  223,  on  subsequent  sp* 
peal;  Long  v.  State,  10  Tex.  Ap.  197,  convict  cannot  testify  as  to 
handwriting  while  in  custody;  Caldwell  v.  State,  28  Tex.  Ap.  575,  14 
S.  W.  123,  admitting  writing  of  deceased  where  proved  by  comparison  I 

by  expert  witnesses.     See  notes,  91  Am.  Dec.  320;  12  L.  B.  A.  458. 

Distinguished  in  Speiden  v.  State,  3  Tex.  Ap.  159,  admitting  testi- 
mony  of  bank  tellers  as  to  genuineness  of  handwriting. 

Confessions  of  Defendant  in  Custody  are  not  Available  unloBS  made 
in  compliance  with  rules  laid  down  in  code. 


J 
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Reaffirmed  in  Powers  ▼.  State,  23  Tex.  Ap.  6(J,  5  S.  W.  158.  Ap- 
proved  in  McCoUoh  v.  State,  44  Tex.  Cr.  153,  69  S.  W.  141,  holding 
tinder  indictment  charging  burglary,  incriminating  letters  of  defend- 
ant not  legally  warned  were  inadmissible.  See  note,  18  L.  B.  A. 
(n.  8.)  792. 

Distinguished  in  Jackson  v.  State,  49  Tex.  Cr.  216,  91  S.  W.  789, 
holding  confession  made  to  officer,  who  informed  accused  he  might 
die  in  an  hour,  was  admissible,  no  hope  of  escaping  punishment  being 
held  out  to  him. 

Where  Confession  of  Defendant  to  Main  Fact  In  Issae  would  not 
be  admissible,  it  is,  as  a  general  rule,  inadmissible  to  permit  evidence 
of  his  confession  of  collateral  facts  necessary  to  establish  the  maia 
fact. 

Reaffirmed  in  Marshall  y.  State,  5  Tex.  Ap.  293;  Williams  v.  State, 
10  Tex.  Ap.  527;  Austin  v.  State,  15  Tex.  Ap.  393.  See  note,  63  L. 
R.  A.  973,  979. 

ConTiction  will  be  Bevenad  Because  of  Illegal  Evidence  material 
and  pertinent  to  issue,  though  cumulative  only,  however  certain  it  is 
that  jury  would  have  found,  upon  other  evidence,  a  verdict  of  guilty. 

Reaffirmed  in  Drake  v.  State,  29  Tex.  Ap.  277,  15  S.  W.  731;  Hester 
V.  State,  15  Tex.  Ap.  573. 

A  Conyictlon  for  Threats  to  Take  Life  Unless  Money  is  Paid  is 
not  justified  without  jury  believing  that  defendant  intended  to  kill  if 
he  did  not  get  the  money,  and  they  should  be  so  instructed. 

Approved  in  Thrasher  v.  State,  3  Tex.  Ap.  285,  reaffirming  rule; 
March  y.  State,  3  Tex.  Ap.  108,  reversing  where  threat  made  in 
moment  of  anger,  and  no  attempt  made  to  carry  it  out;  Tynes  v. 
State,  17  Tex.  Ap.  127,  distinguishing  between  threats  to  kill  and 
sending  threatening  letter  with  view  of  extortion. 

2  Tez.  Ap.  177-184^  MBBBITT  v.  STATE. 

Application  for  nnrt  Continuance  Which  Is  in  Strict  Compliance 
with  the  statute  should  be  granted  as  a  matter  of  right. 
Beaffirmed  in  State  v.  Walters,  7  Wash.  256,  34  Pac.  1100. 

Instmction  Tliat  Statements  of  Defendant  Explaining  his  possession 
of  stolen  property  were,  if  reasonable  and  consistent,  a  circumstance 
in  his  favor  or  vice  versa,  is  charge  upon  weight  of  evidence. 

Approved  in  Evans  v.  State,  13  Tex.'  Ap.  242,  and  Baker  v.  State, 
4  Tex.  Ap.  231,  jury  should  be  charged  as  to  law  applicable  to  every 
legitimate  deduction  which  jury  may  reasonably  draw  from  facts. 

To  Sostain  Conyiction  There  Must  be  Eyidence  Sufficient  to  prove 
that  offense  was  committed,  and  also  to  inculpate  defendant  in  its 
commission. 

Approved  in  Willard  y.  State,  27  Tex.  Ap.  390,  11  Am.  St.  Bep. 
198,  11  S.  W.  453,  corpus  delicti  may  be  proven  by  circumstantial 
evidence;  State  v.  Hall,  31  W.  Ya.  509,  7  S.  £.  424,  in  murder  case 
corpus  delicti  must  be  proven* 

2  Tez.  Ap.  184-187,  DAVIS  y.  STATE. 

Act  of  June  16,  1876,  to  Organize  County  Courts  and  Define  their 
powers  and  jurisdiction,  makes  the  affidavit  upon  which  an  informa- 
tion is  based  a  fundamental  part  thereof. 

Approved  in  Daniels  v.  State,  2  Tex.  Ap.  361,  citing  leading  case 
as  showing  relationjBhip  between  information  and  affidavit. 
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An  Information  Mnst  Oliarge  Same  Offense  as  That  Charged  in  affi- 
davit upon  which  it  is  based,  and  it  must  be  an  offense  within  juris- 
diction of  the   county  court. 

Approved  in  Smith  v.  State,  3  Tqx.  Ap.  551,  Williamson  v.  State,  5 
Tex.  Ap.  486,  Wilson  v.  State,  6  Tex.  Ap.  157,  Kinley  v.  State,  29 
Tex.  Ap.  533,  16  S.  W.  339,  Morris  v.  State,  2  Tex.  Ap.  504,  informa- 
tion  not  based  upon  proper  affidavit  fatally  defective;  Lackey  v. 
State,  53  Tex.  Gr.  460,  110  S.  W.  903,  difference  of  year  in  time  ot 
offense  between  affidavit  and  information  fatal  though  obvious  cler- 
ical error;  Paschal  v.  State,  9  Tex.  Ap.  206,  Calvert  v.  State,  8  Tex. 
Ap.  539,  and  Johnson  v.  State,  4  Tex.  Ap.  594,  variance  between  in- 
formation and  affidavit  fatal;  Johnson  v.  State  (Tex.  Cr.),  49  S.  W. 
619,  if  complaint  is  defective,  information  cannot  stand. 

Under  Act  of  June  16,  1876,  Informations  or  Prosecationa  in  county 
court  shall  be  based  upon  affidavit  of  some  credible  person  and  filed 
with  county  clerk  by  county  or  district  attorney. 

Approved  in  Thomberry  v.  State,  3  Tex.  Ap.  38,  Dishongh  v. 
State,  4  Tex.  Ap.  158,  both  reaffirming  rule;  Turner  v.  State,  3  Tex. 
Ap.  552,  affidavit  of  some  credible  person  is  absolutely  essential  to 
validity  of  information;  Irvin  v.  State,  7  Tex.  Ap.  110,  affidavit  is 
fundamental  part  of  information;  Gustavenson  v.  State,  10  Wyo.  316, 
68  Pac.  1007,  where  failure  of  clerk  of  court  to  attach  seal  to  jurat 
of  information  did  not  render  verification  void,  it  not  being  jurisdic- 
tional fact. 

2  Tex.  Ap.  187-189,  CAMPBELL  ▼.  STATE. 

Plea  of  Former  Conviction  ia  not  Effective,  Unless  It  be  Proved 
that  conviction  was  for  the  same  offense  as  that  for  which  defendant 
is  on  trial. 

Beaffirmed  in  Taylor  v.  State,  4  Tex.  Ap.  31;  Ex  parte  Bogers,  10 
Tex.  Ap.  665.  Approved  in  Miller  v.  State  (Tex.  Cr.),  72  8.  W.  857, 
holding  defendant's  gaming  on  two  different  occasions  on  same  day 
were  separate  offenses;  conviction  of  one  is  no  bar  to  the  other. 

Party  Keeping  Gaming  Table  or  Bank  for  Oamlng  is  Punishable 
by  fine  of  not  less  than  twenty-five  dollars  nor  more  than  one  hundred 
dollars,  and  imprisonment  in  county  jail  not  to  exceed  thirty  days. 

Beaffirmed  in  Williams  v.  State,  6  Tex.  Ap.  147. 

Indictment  Alleging  That  Defendant  did  'IXnlawfnlly  Keep  and 
exhibit  a  bank  for  the  purpose  of  gaming"  is  all  that  statute  requires. 

Approved  in  Parker  v.  State,  13  Tex.  Ap.  214,  reaffiiming  rule; 
Tellison  v.  State,  35  Tex.  Gr.  389,  33  S.  W.  1082,  holding  similar  indict- 
ment not  duplicitous;  McBride  v.  State,  39  Fla.  446,  22  So.  712,  in- 
dictment for  gaming  is  sufficient  if  charged  in  words  of  statute. 

Miscellaneous. — Goode  v.  State,  2  Tex.  Ap.  523,  defendant  should 
ask  such  additional  instructions  as  desired,  and,  upon  their  refusal, 
should  save  bill  of  exceptiosjB. 

2  Tez.  Ap.  18^191,  BBOWK  v.  STATE. 

An  Information  That  Accused  "Did  Unlawfully  Keep  a  disorderly 
house,  said  house  being  then  and  there  kept  for  the  purpose  of  public 
prostitution,  and  as  a  common  resort  of  prostitutes^"  is  sufficient  where 
it  alleges  time  and  place. 

Ai^roved  in  Killman  v.  State,  2  Tex.  Ap.  223,  28  Am.  Bep.  432, 
reaffirming  rule;  Lowe  v.  State,  4  Tex.  Ap.  37,  holding  similar  indict- 
ment sufficient.    See  note,  18  L.  B.  A.  (n.  s.)  700. 
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If  One  Lives  in  a  DiBorderly  House  and  Keeps  a  Bar  There,  it  is 
sufficient  prima  facie  to  support  conviction  for  keeping  a  disorderly 
house. 

Distinguished  in  Smallej  y.  State,  11  Tex.  Ap.  148,  where  no  evi- 
dence to  support  conviction;  McElhaney  v.  State,  12  Tex.  Ap.  233, 
fact  that  saloon  was  frequented  by  prostitutes  does  not  constitute  it 
a  disorderly  house. 

2  Tex.  Ap.  192-196,  BCASOK  ▼.  STATE. 

A  Boy  SeTen  Yean  Old  may  be  a  Witness  in  a  criminal  case. 

Approved  in  Anderson  v.  State,  53  Tex.  Cr.  347,  110  S.  W.  57,  ad- 
mitting testimony  of  girl  fourteen  years  old,  though  she  disclaimed 
knowledge  of  the  obligation  of  an  oath. 

2  Tex.  Ap.  196-203,  EX  PABTE  SCHMIDT. 

The  Oonstitatiim  of  Texas  Prescribes  Umits  to  legislature's  power 
over  the  subjects  and  rates  of  taxation. 

See  note,  34  Am.  Dec.  635. 

An  Agent  of  a  Fire  and  Marine  Insurance  Company  is  liable  to 
punishment  for  carrying  on  its  business  in  a  city  where  his  prin- 
cipal has  not  paid  the  tax  and  taken  out  a  license  therefor  as  required 
by  city  ordinance. 

Beaffirmed  in  Nashville  etc.  By.  v.  Attalla,  118  Ala.  368,  24  So.  452. 

Municipality  Keeping  Within  Limits  Prescribed  by  Constitation 
and  laws  may  impose  occupation  tax. 

Approved  in  City  pf  Troy  v.  Harris,  102  Mo.  Ap.  60,  76  S.  W. 
665,  holding  agent  of  corporation  selling  goods  was  not  merchant 
within  city  ordinance  imposing  license  and  ad  valorem  tax. 

2  Tex.  Ap.  204-209,  LOPEZ  v.  STATE. 
A  Verdict  in  a  Murder  Trial  Finding  Defendant  '^ot  anilty  as 

charged,"  but  "guilty  of  murder  in  the  second  degree,"  does  not 
acquit  defendant  of  anything  but  murder  in  the  first  degree,  and 
finds  him  guilty  of  murder  in  second  degree. 

Beaffirmed  in  Marshall  v.  State,  4  Tex.  Ap.  553;  Charles  v.  State, 
13  Tex.  A  p.  ^64.  Approved  in  dissenting  opinion  in  Cornelius  v. 
State,  54  Tex.  Cr.  207,  112  S.  W.  1064,  majority  holding  evidence 
of  murder  admissible,  though  defendant  can  only  be  convicted  of 
manslaughter. 

Under  the  Statute,  if  the  Jury  Find  Any  Person  Qoilty  of  Murder, 
they  shall  also  find  by  their  verdict  whether  it  is  first  or  second 
degree. 

Approved  in  Parker  v.  State,  22  Tex.  Ap.  107;  3  S.  W.  102,  and 
Cheek  v.  State,  4  Tex.  Ap.  448,  party  found  guilty  of  murder  in 
second  degree  cannot,  where  new  trial  granted,  be  tried  for  greater 
offense. 

Instance  of  Evidence  Disclosing  a  wanton  murder. 

Approved  in  Aiken  v.  State,  10  Tex.  Ap.  617,  holding  the  killing 
not  a  negligent  homicide.    See  note,  3  L.  B.  A.  645. 

2  T^X.  Ap.  209-216,  WEST  ▼.  STATE. 

Kewly  Discovered  Evidence,  to  Warrant  New  Trial,  must  have 
been  discovered  since  trial,  and  be  such  as  could  not  be  obtained 
by  diligence  at  trial,  be  material,  not  merely  cumulative  or  col- 
lateral, nor  to  impeach  witness,  and  likely  on  another  trial  to  pro- 
duce different  result. 
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Approved  in  Terry  v.  State,  3  Tex.  Ap.  238,  Montgomerj  ▼.  State, 
4  Tex.  Ap.  143,  HutcMnson  v.  State,  6  Tex.  Ap.  4G9,  and  Burns  t. 
State,  12  Tex.  Ap.  278,  all  reaffirming  rule;  Boothe  v.  State,  4  Tex. 
Ap.  218,  Brown  v.  State,  6  Tex.  Ap.  314,  and  Thompson  v.  State,  2 
Tex.  Ap.  290,  all  refusing  new  trial  where  new  evidence  simplj  tends 
to  impeach  witness;  Shultz  v.  State,  5  Tex.  Ap.  395,  and  Boothe  t. 
State,  4  Tex.  Ap.  215,  new  trial  will  not  be  granted  where  new 
evidence  is  merely  cumulative;  White  v.  State,  10  Tex.  Ap.  174, 
refusing  new  trial  where  diligence  not  used  to  procure  evidence. 

In  Consideriiig  Wliethor  Verdict  in  Felony  Case  is  supported  by 
evidence,  the  charge  of  court  must  be  examined,  whether  excepted  to 
or  not. 

Reaffirmed  in  Carr  v.  State,  5  Tex.  Ap.  155. 

A  Paper  Copied  into  Record  of  Criminal  Case,  Imt  not  Signed  or 
certified  by  the  judge,  cannot  be  considered  as  a  charge  to  the  jury, 
though  it  purports  to  be  such. 

Reaffirmed  in  McLain  v.  State,  30  Tex.  Ap.  483,  28  Am.  St.  Bep. 
935,  17  S.  W,  1092. 

Miscellaneous. — Cited  in  West  v.  State,  7  Tex.  Ap.  151,  on  another 
appeaL 

2  Tex.  Ap.  215-222,  28  Am.  Bep.  429,  BELL  ▼.  STATE. 

If  a  Mere  Unsworn  Written  Statement  of  a  Witness  in  a  Criminal 
Case  is  offered  in  lieu  of  the  witness  himself,  such  document  should 
be  excluded  on  mere  naked  objection,  for  it  is  on  its  face  incompe- 
tent. 

Distinguished  in  Ogden  v.  State  (Tex.  Cr.),  58  S.  W.  1021,  where 
unsworn  witness  permitted  to  testify,  after  argument,  with  consent 
of  defendant. 

In  All  Criminal  Proeecntiona,  Accused  shall  be  Confronted  with 
witness  against  him,  and  have  the  right  of  cross-examination. 

Reaffirmed  in  concurring  opinion  in  State  v.  Mannion,  19  Utah, 
519,  57  Pac.  545,  majority  holding  defendant  has  right  to  meet  wit- 
nesses against  himself  face  to  face  while  they  are  testifying. 

An  Attorney  in  a  Case  Involving  the  Life  or  Liberty  of  his  client 
is  not  authorized  to  bind  him  by  agreeing  to  accept  a  written,  un- 
sworn statement  of  a  witness  for  the  prosecution  in  lieu  of  the 
witness  himself. 

Approved  in  McDuff  v.  State,  4  Tex.  Ap.  61,  Murmutt  v.  State 
(Tex.  Cr.),  63  S.  W.  634,  both  reaffirming  rule.  See  note,  129  Am.  St. 
Bep.  49. 

Distinguished  in  Allen  v.  State,  16  Tex.  Ap.  243,  where  consent  of 
defendant  given  to  reading  affidavit  in  evidence. 

If  a  Bill  of  EzceptionB  Sets  Out  Facts  to  WUcli  Exceptions  were 
taken,  judge  must  sign  it,  even  though  no  reason  for  objection  is 
stated. 

Approved  in  Fredericson  v.  State,  44  Tex.  Cr.  290,  70  S.  W.  755, 
when  bill  of  exceptions,  being  neither  approved  nor  disapproved,  was 
entitled  to  review. 

2  Tex.  Ap.  222-226,  28  Am.  Bep.  432,  EILLBCAN  ▼.  STATE. 

An  Indictment  Charging  That  Defendant  '^id  UnlawfoUy  keep  a 
disorderly  house  for  the  purpose  of  public  prostitution,  and  as  a 
common  resort  for  prostitutes  and  vagrants,"  is  good. 

Beaffirmed  in  Lowe  v.  State,  4  Tex.  Ap.  37. 


1099  NOTES  ON  TEXAS  EEPOBTS.    2  Tex.  Ap.  228-244 

A  Canvas  Tent  is  a  Stractnre,  WUcli  Comes  WitMn  Definition  of 


« 


disorderly  house  kept  for  purpose  of  public  prostitution/'  if  used 
for  that  purpose. 

See  notes,  31    Am.  Bep.   138;   8  Am.   St.   Bep.  471. 

In  Misdemeanor  Cases,  Court  Need,  not  Charge  Jury  at  AU,  but 
may  do  so  in  writing,  if  parties  request  it  and  present  their  written 
sFstructions.  The  charge  can  be  verbal  only  where  the  parties  con- 
sent. 

Beaffirmed  in  Goode  ▼.  State,  2  Tex.  Ap.  523;  Carr  y.  State,  5  Tex. 
Ap.  155;  Jordan  y.  State,  5  Tex.  Ap.  423;  Hobbs  y.  State,  7  Tex. 
Ap.  IIP;  Waechter  v.  State,  34  Tex.  Or.  298,  30  S.  W.  444. 

In  Indictment  Charging  Offense  of  Keeping  Disorderly  House,  kind 
of  structure  is  immaterial,  if  kept  for  public  prostitution. 

See  note,  82  Am.  St.  Bep.  641. 

2  Tex.  Ap.  228-244,  28  Am.  Bep.  435,  PABCHMAN  ▼.  STATXS. 

Jeopardy  Under  Former  Indictment  Attached.  Where  Accused  might 
have  been  convicted  under  it  on  proof  of  facts  by  which  second  in- 
dictment is  sought  to  be  sustained  against  him. 

Beaffirmed  in  Vestal  v.  State,  3  Tex.  Ap.  653.  Approved  in  State 
V.  Price,  127  Iowa,  305,  103  N.  W.  197,  to  indictment  charging  incest, 
plea  of  former  acquittal  under  indictment  for  rape  with  same  female 
at  same  time  is  available.  ^ 

••Franks'*  and  Trank"  are  Neither  the  Same  nor  Idem  Sonans; 
hence  indictment  charging  theft  from  "Pranks"  is  no  defense  against 
second  charging  theft  from  "Frank." 

Approved  in  Burgamy  v.  State,  4  Tex.  Ap.  573,  "Abie"  and  "Ovie" 
are  neither  the  same  name  nor  idem  sonans;  Thomas  v.  State,  18  Tex. 
Ap.  222,  names  in  indictment  must  be  met  with  exact  proof  unless 
they  are  idem  sonans;  Neiderluck  v.  State,  21  Tex.  Ap.  327,  17  S. 
W.  467,  "Wood"  and  "Woods"  are  not  idem  sonans;  Brown  v.  State, 
28  Tex.  Ap.  70,  11  S.  W.  1024,  "Wilkin"  and  "Wilkins"  are  not 
idem  sonans;  State  v.  Sullivan,  9  Mont.  496,  24  Pac.  25,  "Mays" 
and  "Maze"  are  not  idem  eonans;  Taussig  v.  Glenn,  51  Fed.  411, 
"Tanssing,  Livingston  &  Co."  is  not  idem  sonans  with  "Taussig,  Liv- 
ingston &  Co."  See  notes,  44  Am.  Bep.  716;  19  Am.  St.  Bep.  856;  27 
Am.  St.  Bep.  785;  27  Am.  St.  Bep.  858;  100  Am.  St.  Bep.  324,  351. 

The  Principal  Object  of  Section  20  of  Act  Passed  by  fifteenth  leg- 
islature, regulating  duties  of  county  attorneys,  was  to  prevent  county 
attorneys  from  compromising  with  offenders. 

Approved  in  TuUis  v.  State  (Tex.  Or.),  52  S.  W.  84,  agreement  to 
turn  state's  evidence  must  be  made  with  consent  of  district  judge: 
Williams  v.  State,  53  Tex.  Or.  398,  110  S.  W.  63,  failure  of  county 
attorney  to  file  reasons  for  dismissal  does  not  make  dismiseal  in- 
valid. 

Distinguished  in  Ex  parte  Isbell,  48  Tex.  Or.  253,  89  S.  W.  146, 
where  county  attorney  dismissed  indictment  without  stating  reasons, 
defendant  subsequently  tried  and  convicted  was  entitled  to  discharge 
under  habeas  corpus  proceedings. 

Under  Indictment  for  Theft,  a  Conviction  may,  With  Soflicient 
Proof,  and  under  proper  instructions,  be  had  for  fraudulently  re- 
ceiving stolen  property,  knowing  it  to  have  been  stolen. 

Approved  in  McCampbell  v.  State,  9  Tex.  Ap.  127,  Clayton  v. 
State,  15  Tex.  Ap.  355,  both  reaffirming  rule;  Martin  v.  State,  9 
Tex.  Ap.   296,  theft  includes  all  unlawful  acquisitions  of  personal 
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property  punishable  by  Penal  Code;  Brown  ▼.  State,  15  Tex.  Ap. 
581,  and  Vincent  y.  State,  10  Tex.  Ap.  332,  sustaining  conviction  for 
receiving  Btolen  property,  under  indictment  for  theft.  See  note,  57 
Am.  Dec.  274. 

That  a  Petit  Juror  had  Heard  the  Evidence  Adduced  at  a  previous 
trial  of  the  same  case  is  not  good  ground  of  challenge  for  cause. 

Reaffirmed  in  Thompson  v.  State,  19  Tex.  Ap.  612;  Pierson  v.  State, 
21  Tex.  Ap.  57,  17  S.  W.  469;  Wade  v.  State,  12  Tex.  Ap.  369. 

Former  Jeopardy  Does  not  Attach  Where  Court  had  no  jurisdiction, 
or  indictment  was  so  defective  as  not  to  support  valid  judgment,  or 
jur>  were  lawfully  discharged  without  verdict,  or  if  verdict  was  set 
aside  on  defendant's  motion  for  new  trial  or  arrest  of  judgment. 

Reaffirmed  in  Simco  v.  State,  9  Tex.  Ap.  347;  Powell  v.  State,  17 
Tex.  Ap.  351.  Approved  in  Dupree  v.  State,  56  Tex.  Cr.  566,  120 
S.  W.  873,  23  L.  B.  A.  (n.  s.)  596,  plea  of  former  conviction  not 
available  while  appeal  from  such  conviction  is  pending.  See  notes,  21 
Am.  Dec.  507;  58  Am.  Dec.  538. 

On  Trial  for  Theft,  Defendant's  Statement,  While  in  Custody, 
under  different  accusation,  as  to  where  he  was  going,  is,  if  objected 
to,  inadmissible  in  evidence. 

Bedffirmed  in  O'Connell  v.  State,  10  Tex.  Ap.  570. 

2  Tex.  Ap.  246-254,  8PEEE  ▼.  STATE. 

A  New  Trial  must  be  Granted  Where  Evidence  supporting  con- 
viction is  contradicted  in  its  material  features  and  an  unmistakable 
preponderance  of  evidence  disproves  the  corpus  delicti. 

Reaffirmed  in  Haines  v.  State,  7  Tex.  Ap.  33.  See  note,  78  Am.  St. 
Rep.  882. 

In  Comptiting  Time  from  the  Doing  of  an  Acty  or  the  happening 
of  an  event,  the  day  on  which  the  act  was  done,  or  the  event  hap- 
pened, is  not  to  be  counted. 

See  note,  49  L.  B.  A.  196. 

Midcellaneous. — ^Houillion  v.  State,  3  Tex.  Ap.  542,  aeeeptanee  of 
jury  without  objection  is  waiver  of  right  to  impeach  its  organization. 

2  Tex.  Ap.  255-270,  WTT.KRB80N  ▼.  STATE. 

It  is  Unnecessary,  Under  the  Codes,  That  Indictment  for  Mnrder 
should  aver  the  part  of  the  body  upon  which  the  mortal  wound  was 
inflicted. 

Approved  in  Williams  v.  State,  3  Tex.  Ap.  129,  Giebel  v.  State, 
28  Tex.  Ap.  168,  12  S.  W.  592,  both  reaffirming  rule;  Longley  v.  State, 

3  Tex.  A  p.  616,  the  kind  of  malice  need  not  be  alleged  nor  portion 
of  body  fatal  wound  inflicted  in. 

2  Tex.  Ap.  271-287,  WILUAM8  v.  STATE. 

If  Wound  was  so  Inflicted  as  to  Bender  Party  Inflicting  it  crimi- 
nally rebponsible,  and  death  follows,  he  is  amenable  for  homicide, 
though  person  wounded  would  have  died  from  other  cause,  or  from 
the  wound  irrespective  of  such  other  cause,  provided  the  wound 
really  contributed  mediately  or  immediately  to  the  death. 

Reaffirmed  in  Morgan  v.  State,  16  Tex.  Ap.  629;  Hart  v.  State,  15 
Tex.  Ap.  231.  Approved  in  Cunningham  v.  People,  195  111.  573,  63 
N.  E.  525,  holding  assailant  guilty  of  murder  where  assault  was  upon 
an  enfeebled  person,  resulting  in  death,  although  assault  would  not 
have  been  mortal  to  healthy  man.  See  note,  22  L.  B.  A.  (n.  s.)  842, 
846. 
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If  s  Person  Assaulted,  Being  Himself  Withaat  Fault,  reasonably 
apprehends  death  or  great  bodily  injury  to  himself  unless  he  kills 
his  assailant,  the  killing  is  justifiable. 

Approved  in  Lister  v.  State,  3  Tex.  Ap.  27,  reaffirming  rule;  Ed- 
wards y.  State,  5  Tex.  Ap.  594,  reversing  judgment  where  law  of 
self-defence  not  given  jury.    See  note,  3  L.  B.  A.  (n.  s.)  541. 

Tbreats  of  a  Dangerous  Man,  Unarmed  and  Doing  Nothing  to  in- 
dicate execution  of  his  threats,  will  not  justify  killing  hint. 
See  note,  3  L.  B.  A.  (n.  s.)  352. 

If  the  Attack  by  Deceased  Indicated  an  Intent  to  Commit  some 
minor  personal  injury,  before  the  killing  can  be  justified,  all  other 
means  must  be  resorted  to  to  prevent  the  injury,  except  that  the 
party  attacked  need  not  retreat. 

Disapproved  in  Terrell  v.  State,  53  Tex.  Cr.  609,  111  S.  W.  155,  it 
is  only  necessary  for  the  party  to  resort  to  all  reasonable  means  at 
hand  to  avoid  the  injury. 

Miscellaneous.-— McAvoy  ▼.  State,  39  Tex.  Cr.  687,  47  S.  W.  1002, 
perjury  can  be  predicated  upon  impeachment  of  a  witness  upon  ma- 
terial matter;  Ex  parte  Sawyers  (Tex.  Cr.),  48  S.  W.  512,  holding 
"Sawyer"  and  ''Sawyers"  idem  sonans  in  warrant  of  arrest. 

2  Tex.  Ap.  288-289,  ANDEBSON  ▼.  STATE. 

Entry  in  Minutes  of  Court  That  ''This  Day  the  Grand  Jory  Ap- 
peared in  open  court,  with  their  foreman,  and  presented  the  following 
indictment,  to  wit,"  is  sufficient  to  show  compliance  with  require- 
ments  of  Code  of  Criminal  Procedure. 

Approved  in  Houillion  v.  State,  3  Tex.  Ap.  546,  sustaining  judg- 
ment where  similar  entry  made  in  minuteii  of  court;  Tyson  v.  State, 
14  Tex.  Ap.  390,  "now  comes  grand  jury,  and,  by  their  foreman,  re- 
turned into  court  the  following  true  bill  of  indictment,  to  wit/'  suffi- 
cient entry  in  minutes  of  court. 

2  Tez.  Ap.  28&-290,  THOMPSON  ▼.  STATE. 

New  Trial  will  not  be  Granted  on  Account  of  Newly  Discovered 
evidence,  of  which  the  only  object  is  to  impeach  credit  of  witness. 

Beaffirmed  in  Boothe  v.  State,  4  Tex.  Ap.  218;  Tooney  v.  State,  5 
Tex.  Ap.  185;  Polser  v.  State,  6  Tex.  Ap.  512. 

2  Tez.  Ap.  290,  COOK  ▼.  STATE. 

Judgment  of  Conviction  of  Theft  of  Money  will  be  Bevened  where 
amount  or  value  of  money  stolen  not  proved. 

Approved  in  Cook  v.  State,  4  Tex.  Ap.  266,  same  case  on  second 
appeal;  Watts  v.  State,  6  Tex.  Ap.  264,  reversing  where  alleged  value 
of  stolen  articles  not  proven. 

2  Tez.  Ap.  293-294,  THOMAS  ▼.  STATE. 

An  Indictment  Is  not  Vitiated  by  bad  spelling. 

Approved  in  Somerville  v.  State,  6  Tex.  Ap.  438,  the  word  "eight" 
misspelled  "eiget"  will  not  invalidate  indictment;  Hudson  v.  State, 
10  Tex.  Ap.  228,  sustaining  indictment  where  meaning  clear,  though 
spelling  bad;  Wood  v.  State  (Tex.  Cr.),  51  S.  W.  235,  "one  thousand 
eight  hundred  and  nine  seven"  means  "1897"  in  an  indictment;  St. 
Louis  V.  State  (Tex.  Cr.),  59  S.  W.  890,  "fraudulently"  misspelled 
"frausulenty"  does  not  vitiate  indictment.    See  note,  28  Am.  Bep.  439. 
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2  Tex.  Ap.  295-296,  EX  PABTE  PETTON. 

Appeal  from  Order  Befnsing  to  Beleaae  Defendant  from  CuBtody 
will  be  dismissed  where  not  shown  that  defendant  is  in  eustodj. 

Approved  in  Ex  parte  Erwin,  7  Tex.  Ap.  293,  Ex  parte  Cole,  14 
Tex.  Ap.  581,  both  dismissing  appeal  where  appellant  not  in  castody. 

2  Tez.  Ap.  297-300,  80BIA  ▼.  STATE. 
XTnnecessary  DescriptiTe  Allegattona  Do  not  Vitiate  an  Indictment^ 

but  impose  upon  the  state  the  burden  of  proving  them. 

Approved  in  Hampton  v.  State,  5  Tex.  Ap.  469,  reaffirming  rule; 
Childens  v.  State,  16  Tex.  Ap.  528,  reversing  where  description  of 
money  not  proved  as  laid;  Neely  v.  State,  32  Tex.  Cr.  372,  23  S.  W. 
798,  reversing  where  names  not  proven  as  alleged. 

Separation  of  Jury,  or  of  One  of  Its  Members  from  the  Sest^  with- 
out consent  of  court  and  parties,  is  prohibited  by  the  code,  and  ordi- 
narily constitutes  ground  for  new  trial. 

Approved  in  Territory  v.  Hart,  7  Mont.  507,  17  Pac.  725,  refusing 
new  trial  where  defendant  not  injured  by  separation  of  jury.  See 
notes,  43  Am.  Dec.  82,  85. 

2  Tez.  Ap.  300-SOl,  PEXNGLE  ▼.  STATE. 

In  Absence  of  Anything  In  Eecord  of  OM^ital  Case  to  Show  that 
accused  was  either  arraigned  or  that  he  pleaded  to  indictment,  judg- 
ment of  conviction  will  be  reversed  and  cause  remanded. 

Approved  in  Parchman  v.  State,  3  Tex.  Ap.  226,  reversing  where  no 
plea  or  arraignment  apparent  of  record;  Wilson  v.  State,  17  Tex.  Ap. 
537,  affirming  judgment  where  record  shows  plea  of  "not  guilty.** 
See  note,  13  L.  B.  A.  (n.  s.)  812. 

2  Tez.  Ap.  302-303,  CHOATE  ▼.  STATE. 

No  Appeal  will  Lie  Where  There  is  No  Final  Judgment  below. 

Approved  in  Darnell  v.  State,  24  Tex.  Ap.  8,  5  S.  W.  523,  and  Lab- 
baite  v.  State,  4  Tex.  Ap.  170,  dismissing  appeal  where  no  final  judg- 
ment below;  dissenting  opinion  in  McCorquodale  v.  State,  54  Tex.  Cr. 
367,  368,  98  S.  W.  888,  889,  majority  holding  court  of  appeals  may 
correct  judgment.    See  note,  60  Am.  Dec.  439. 

2  Tex.  Ap.  303-304,  TBIMBLE  v.  STATE. 

No  Appeal  will  Lie  Where  There  is  No  Final  Judgment  below. 

Approved  in  Labbaite  v.  State,  4  Tex.  Ap.  170,  and  Darnell  v.  State, 
24  Tex.  Ap.  8,  5  S.  W.  523,  dismissing  appeal  where  no  final  judgment 
below.     See  note,  60  Am.  Dec.  439. 

Judgment  of  Conviction  of  Murder  in  First  Degree  must  adjudge 
that  defendant  be  condemned  to  be  hanged  by  the  neck  until  he  is 
dead. 

Distinguished  in  Steagald  v.  State,  22  Tex.  Ap.  485,  3  S.  W.  774, 
under  revised  code,  judgment  need  not  prescribe  mode  of  death. 

2  Tbx,  Ap.  304-321,  NOUBSE  V.  STATE. 

Beceiving  Stolen  Property  With  Knowledge  of  Theft  is  one  grade, 
and  its  concealment  with  like  knowledge  is  another  grade  of  offense 
defined  in  article  745a  of  Penal  Code. 

Approved  in  Murio  v.  State,  31  Tex.  Cr.  211,  20  S.  W.  356,  and 
Arcia  v.  State,  26  Tex.  Ap.  205,  9  S.  W.  686,  there  must  be  a  guilty 
knowledge,  a  fraudulent  intent  concurrent  with  act  of  receiving  stolen 
property. 
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Indictment  for  Becelvlng  or  Concealing  Stolen  Property  need  not 
allege  act  done  without  consent  of  owner,  or  to  defraud  owner,  or  to 
appropriate  it  to  defendant's  own  use;  these  elements  are  not  essen- 
tial to  offense. 

Beaffirmed  in  Brothers  v.  State,  22  Tex.  Ap.  462,  3  S.  W.  739. 

To  Support  Conviction  on  Testimony  of  Accomplice,  there  must  be 
corroborating  testimony  tending  to  connect  accused  with  commission 
of  offense,  but  such  evidence  need  not  conclusively  inculpate  accused. 

Approved  in  Jones  v.  State,  4  Tex.  Ap.  531,  Tooney  v.  State,  5  Tex. 
Ap.  193,  Simms  v.  State,  8  Tex.  Ap.  243,  and  Clanton  v.  State,  13 
Tex.  Ap.  157,  all  reaffirming  rule;  Moore  v.  State,  47  Tex.  Cr.  415,  83 
S.  W.  1119,  holding  in  prosecution  for  larceny,  witness  testifying  he 
aaw  stranger  riding  gray  horse  with  accomplices,  whom  he  knew,  was 
corrobative  evidence  sufficient  to  connect  accused  with  transaction; 
Jones  V.  State,  3  Tex.  Ap.  578,  sustaining  judgment  on  testimony  of 
accomplice  where  corroborated;  Jones  v.  State,  7  Tex.  Ap.  459,  revers- 
ing  judgment  where  corroborating  evidence  did  not  tend  to  connect 
accused  with  crime.    See  notes,  71  Am.  Dec.  678;  98  Am.  St.  Bep.  170. 

Distinguished  in  Ham  v.  State,  4  Tex.  Ap.  675,  where  no  complicity 
shown  between  witness  and  accused. 

In  Indictment  for  Becelvlng  Stolen  Oooda^  Intent  to  deprive  owner 
or  to  aid  thief  are  unnecessary  averments. 

Approved  in  State  v.  Richmond  (Mo.),  84  S.  W.  885,  upholding  in- 
dictment for  receiving  stolen  goods  wherein  accused  was  charged  with 
receiving  goods,  knowing  them  to  be  stolen. 

2  Tex.  Ap.  322-324,  BIOHABBSON  v.  STATE. 

Tautology  and  Repetition  Do  not  Vitiate  an  indictment. 

Reaffirmed  in  Hudson  v.  State,  10  Tex.  Ap.  228. 

Befusal  of  Continuance  for  Want  of  Testimony  will  not  be  held 
error,  unless  relevancy  and  materiality  of  testimony  appear  of  record, 
and  this  court  will  consider  it  in  connection  with  evidence  adduced 
at  trial. 

Approved  in  Clampitt  v.  State,  9  Tex.  Ap.  31,  reaffirming  rule; 
Sansbury  v.  State,  4  Tex.  Ap.  104,  first  continuance  is  matter  of  right 
where  diligence  used  and  materiality  of  absent  testimony  shown; 
Fisher  v.  State,  4  Tex.  Ap.  183,  refusing  new  trial  where  shown  that 
accused  could  have  proven  facts  by  others  than  absent  witness  upon 
whose  testimony  he  asked  continuance;  Willison  v.  State,  7  Tex.  Ap. 
400,  and  Fernandez  v.  State,  4  Tex.  Ap.  422,  refusing  continuance 
where  materiality  of  absent  testimony  not  shown. 

Where  One  Indictment  Dismissed  and  New  One  Substituted,  defend- 
ant cannot  complain  if  there  was  no  material  change  which  operated 
as  a  surprise. 

Approved  in  Hardin  v.  State,  4  Tex.  Ap.  362,  plea  in  abatement  of 
former  indictment  for  same  offense  still  pending  not  good. 

2  Tex.  Ap.  324-325,  CULBERSON  T.  STATE. 

The  Ownership  of  Property  Alleged  to  hare  Been  Stolen  must  be 
averred  in  indictment,  or  a  sufficient  reason  given  for  its  omission. 

Approved  in  Jinks  v.  State,  5  Tex.  Ap.  74,  reaffirming  rule;  Jorasco 
V.  State,  6  Tex.  Ap.  241,  Slaughter  v.  State,  7  Tex.  Ap.  124,  Mackey 
V.  State,  20  Tex.  Ap.  608,  and  Taylor  v.  State,  5  Tex.  Ap.  1,  all  sus- 
taining indictment  alleging  ownership  of  stolen  property  to  be  un- 
known; Maddox  v.  State,  14  Tex.  Ap.  447,  "did  fraudulently  take  and 
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steal  a  horse  from  the  possession  of  John  Dennis'*  is  not  an  alle^tion 
of  ownership;  Long  v.  State  (Tex.  Cr.),  20  8.  W.  577,  information 
failing  to  allege  ownership  of  stolen  property  in  anybody  is  fatally 
defective;  Melton  v.  State  (Tex.  Cr.),  56  S.  W.  67,  allegation  that 
property  stolen  was  property  of  some  person  to  grand  jury  unknown 
is  tantamount  that  name  of  owner  was  unknown. 

2  Tex.  Ap.  326-SS8,  WALKER  ▼.  STATE. 

Verbal  ConfessloiiB  of  Guilt  are  to  be  BeoelTed  with  great  caution. 

Approved  in  Hunnicutt  v.  State,  20  Tex.  Ap.  642,  reaffirming  rule; 
Thuston  V.  State,  18  Tex.  Ap.  34,  though  rule  correct,  it  ie  error  to 
give  it  in  instruction  to  jury. 

In  Texaa^  When  a  Prisoner  Makes  s  Statement  and  in  consequence 
thereof  the  stolen  property  or  instrument  with  which  he  says  the 
offense  was  committed,  or  any  other  material  fact,  is  discovered,  such 
statement  together  with  his  confession  is  admissible. 

Approved  in  Walker  v.  State,  7  Tex.  Ap.  254,  in  same  case  on  sec- 
ond appeal;  Weller  v.  State,  16  Tex.  Ap.  213,  following  rule;  Gonoly 
V.  State,  2  Tex.  Ap.  419,  admitting  confession  of  accused  where  stolen 
property  found  by  means  of  such  confession;  Weller  v.  State,  16  Tex. 
Ap.  214,  only  such  facts  and  circumstances  found  to  be  true  under 
accused's  confession  are  admissible;  Crowder  v.  State,  28  Tex.  Ap. 
54,  19  Am.  St.  Bep.  814,  11  S.  W.  836,  fact  that  after  statements  of 
accused  found  true  the  circumstances  were  found  true  by  other  means 
does  not  render  it  incompetent;  Haines  v.  State,  33  Tex.  Cr.  298,  26 
S.  W.  399,  if  facts  found  true  before  confession,  such  confession  is 
incompetent;  Winfield  v.  State  (Tex.  Cr.),  54  S.  W.  584,  allowing 
confession  made  while  under  arrest  where  stolen  property  was  found 
as  result.     See  notes,  6  Am.  St.  Bep.  250;  53  L.  B.  A.  403. 

2  Tex.  Ap.  338-342,  LEE  v.  STATE. 

Evidence  of  Good  Character  is  Admissible  as  Relevant  to  credibility 
of  evidence  against  accused,  and  may  be  considered  by  jury  in  deter- 
mining guilt  or  innocence. 

Approved  in  Saye  v.  State,  50  Tex.  Cr.  572,  99  S.  W.  553,  in  trial 
for  negligent  homicide,  evidence  of  defendant's  reputation  of  being 
a  cautious  and  prudent  officer  is  admissible;  Toung  v.  State,  31  Tex. 
Cr.  26,  19  S.  W.  431,  where  guilt  of  defendant  established,  exclusion 
of  evidence  of  good  character  is  not  reversible  error.  See  notes,  103 
Am.  St.  Bep.  893,  908,  909;  20  L.  B.  A.  618;  8  L.  B.  A.  302. 

2  Tex.  Ap.  342-350,  SUTTON  v.  STATE. 

Where  Dying  Declarations  are  not  Legal  Evidence  against  accused, 
their  admission  and  subsequent  withdrawal  does  not  entitle  accused  to 
introduce  contradictory  statements  otherwise  inadmissible. 

Approved  in  Dudley  v.  State,  40  Tex.  Cr.  35,  48  S.  W.  180,  McCand- 
less  V.  State,  42  Tex.  Cr.  59,  57  S.  W.  672,  and  Miller  v.  SUte,  31 
Tex.  Cr.  636,  37  Am.  St.  Bep.  839,  840,  21  S.  W.  926,  withdrawal  of 
testimony  erroneously  admitted  cures  error.     See  note,  56  L.  B.  A.  452. 

Beconciled  in  Felder  v.  State,  23  Tex.  Ap.  490,  59  Am.  Bep.  782, 
5  S.  W.  149,  exclusion  of  statements  made  by  deceased,  contradictory 
to  dying  declarations,  is  error. 

It  Is  Error  to  Omit  to  Instruct  as  to  law  of  self-defense,  where  sup- 
ported by  evidence,  whether  asked  or  not. 

Approved  in  Bobles  v.  State,  5  Tex.  Ap.  358,  reversing  where  doubt- 
ful as  to  degree  of  murder,  and  jury  only  instructed  as  to  one;  Luera 
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V.  State,  12  Tex.  Ap.  261,  reversing  where  instruction  not  given  as  to 
manslaughter  where  evidence  in  support  thereof. 

2  Tex.  Ap.  353-361,  DANIELS  ▼.  STATE. 

Information  Baaed  upon  Affidavit  of  County  Attorney  upon  his 
information  and  belief  is  fatally  defective,  as  such  affidavit  is  not 
warranted  by  act  of  1876. 

Approved  in  Morris  v.  State,  2  Tex.  Ap.  504,  information  not  based 
upon  proper  affidavit  fatally  defective;  Patillo  v.  State,  3  Tex.  Ap. 
443,  setting  aside  proceedings  where  affidavit  omitted  name  of  ac- 
cused; Smith  V.  State,  3  Tex.  Ap.  551,  reversing  where  complaint 
fatally  defective;  Turner  v.  State,  3  Tex.  Ap.  552,  affidavit  of  cred- 
ible person  absolutely  necessary  to  validity  of  information;  Kinley 
V.  State,  29  Tex.  Ap.  533,  16  S.  W.  339,  and  Johnson  v.  State,  4  Tex. 
Ap.  595,  variance  between  information  and  affidavit  fatal. 

Distinguished  in  Boberts  v.  State,  51  Tex.  Cr.  31,  100  S.  W.  151, 
holding  signing  and  swearing  to  complaint  by  attorney  representing 
county  attorney,  but  who  was  not  assistant  county  attorney,  was  not 
error;  Gustavenson  v.  State,  10  Wyo.  316,  68  Pac.  1007,  failure  of 
court  to  attach  seal  to  verification  of  information,  not  being  juris- 
dictional, information  not  void. 

2  Tez.  Ap.  862-369,  NASH  V.  STATE. 

Indictment  for  Assault  With  Intent  to  Murder  need  not  name 
weapon  used,  or  state  manner  of  its  use. 

Approved  in  Randle  v.  State  (Tex.  Cr.),  78  S.  W.  512,  Payne  v. 
State,  5  Tex.  Ap.  36,  Price  v.  State,  22  Tex.  Ap.  116,  2  S.  W.  623,  both 
reaffirming  rule;  Stewart  v.  State,  4  Tex.  Ap.  523,  specific  intent  to 
commit  murder  need  not  be  alleged. 

Fact  That  Petit  Juror  Said,  Immediately  Before  Trial,  that  he 
wt>uld  not  be  in  defendant's  shoes  for  ever  so  much,  does  not  show 
any  bias  or  prejudice  on  part  of  said  juror. 

Approved  in  Long  v.  State,  10  Tex.  Ap.  199,  statement  before  trial 
by  juror  that  "he  was  a  bad  juror  for  defendant,"  sufficient  to  show 
bias. 

Threats  of  a  Dangerous  Man  Do  not  Justify  an  Assault  upon  him 
when  he  is  doing  nothing  reasonably  calculated  to  induce  the  threat- 
ened party  to  believe  he  is  in  imminent  danger. 

See  note,  17  L.  B.  A.  656. 

2  Tex.  Ap.  369-379,  PBIMU8  V.  STATE. 

A  Design  to  Inflict  Ghreat  Bodily  Harm,  Though  Without  Lawful  ex- 
cuse or  justification,  and  though  fully  formed  and  fixed  in  the  mind, 
does  not  constitute  express  malice  unless  it  originates  in,  or  results 
from  a  sedate  and  deliberate  mind. 

Approved  in  Bicharte  v.  State,  5  Tex.  Ap.  363,  express  malice  must 
be  proven;  Spears  v.  State,  41  Tex.  Cr.  535,  56  S.  W.  349,  to  constitute 
express  malice,  intent  to  kill  must  be  formed  and  carried  out  in  a 
sedate  and  deliberate  mind.  See  notes,  18  Am.  Dec.  781,  782;  78  Am. 
Dee.  529. 

2  Tex.  Ap.  380-381,  EX  PABTE  COHN. 

If  Becord  of  Habeas  Corpus  Case,  Brought  ITp  by  Appeal,  shows 
that  relator  is  at  large  and  not  restrained  of  liberty,  court  of  appeals 
has  no  jurisdiction,  and  appeal  will  be  dismissed. 

4  Tex.  Notes— 70 
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Approved  in  Ex  parte  Cole,  14  Tex.  Ap.  581,  and  Ex  parte  Erwin, 
7  Tex.  Ap.  293,  dismissing  appeal  on  habeas  corpua  where  applicant  at 
large. 

2  Tez.  Ap.  381-385,  AYCOCK  v.  STATE. 

In  Trial  for  Serionsly  Threatening  to  Take  Iilfe,  prosecntion  ma^ 
prove  facts  showing  that  accused  harbored  hostile  feelings  against 
partj  threatened,  before,  at,  and  after  making  threats. 

Approved  in  Thrasher  v.  State,  3  Tex.  Ap.  284,  evidence  of  threats 
admissible  to  show  state  of  mind. 

\   When  Verdict  ia  Manifestly  Against  Weight  of  Evidence,  this  coart 
has  no  discretion,  but  must  reverse  and  remand  case. 

Approved  in  Shelton  v.  State,  56  Tex.  Or.  267,  119  S.  W.  863,  evi- 
dence sufficient  to  support  conviction;  Jones  v.  State,  5  Tex.  Ap.  88, 
reversing  judgment  not  supported  by  evidence. 

2  Tttc.  Ap.  385-388,  SHACKLEFOBD  v.  STATE. 

Jury  Act  of  1876  Repealed  AU  Conflicting  Laws,  and  since  it  went 
into  effect,  legal  juries  are  obtainable  only  in  conformity  with  its 
provisions. 

Approved  in  Hicks  v.  State,  5  Tex.  Ap.  489,  reaffirming  rule;  Green 
V.  State,  53  Tex.  Cr.  499,  110  S.  W.  925,  22  L.  B.  A.  (n.  s.)  706, 
where  fourth  week  was  added  to  term,  jury  commissioners  of  that 
term  might  select  jury  therefor;  State  v.  Austin,  183  Mo.  495,  82  S. 
W.  10,  upholding  rule  where  county  attorney  assisted  in  selecting 
jury;  Williams  v.  State,  24  Tex.  Ap.  34,  5  S.  W.  659,  affirming  judg- 
ment where  jury  properly  selected. 

Any  Explanation  Which  Par^  Fonnd  in  Possession  of  Stolen  Prop- 
erty gives  at  the  time  as  to  nature,  extent,  and  how  he  came  into 
possession  is  evidence  either  for  or  against  him. 

Approved  in  Allen  v.  State,  4  Tex.  Ap.  585,  Wright  v.  State,  10 
Tex.  Ap.  479,  both  reaffirming  rule;  Irvine  v.  State,  13  Tex.  Ap.  501, 
explanation  by  defendant  as  to  possession  of  stolen  property,  if  rea- 
sonable, puts  burden  of  proof  upon  state  to  disprove  it.  See  note,  70 
Am.  Dec.  451. 

2  Tex.  Ap.  388>389,  EX  PABTE  COOB:. 

Under  Oonstitntion  of  1876,  AU  Prisoners  are  Bailable  by  sufficient 
sureties  unless  for  capital  offenses  when  proof  is  evident;  hence,  where 
proof  not  evident  that  defendant  is  guilty  of  murder  in  first  degree, 
bail  is  allowable. 

Approved  in  Ex  parte  Coldiron,  15  Tex.  Ap.  472,  reversing  judg- 
ment refusing  bail  where  proof  not  evident. 

2  Tez.  Ap.  S80-S91,  B0BIN80N  ▼.  STATE. 

If  In  Charging  Jnry  the  Oonrt  Erroneonsly  Stated  Penalty  pre- 
scribed for  offense  charged,  the  error  necessitates  reversal. 

Approved  in  Wilson  v.  State,  14  Tex.  Ap.  528,  and  Cohen  v.  State, 
11  Tex.  Ap.  339,  reversing  judgment  where  court  erred  im  charge  as 
to  penalty. 

Later  Statute  Covering  Same  Sabject  Matter  as  Fotmer  One,  al- 
though prescribing  different  penalty,  is  repealed  by  implication. 

Approved  in  Fleeks  v.  State,  47  Tex.  Cr.  329,  83  S.  W.  382,  apply- 
ing rule  where  statutes  related  to  sale  of  intoxicants^  imposing  dif- 
ferent punishments. 
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2  Tez.  Ap.  S81-S96,  COLBATH  v.  STATE. 

Verdict  "Ghiilty  as  Cbarged  In  Indictment^"  Wliere  Offense  charged 
includes  several  degrees,  is  defective. 

Approved  in  Krebs  v.  State,  3  Tex.  Ap.  362,  and  Dubose  v.  State,  13 
Tex.  Ap.  424,  both  holding  verdict  must  find  degree  of  murder;  Mc- 
Lane  v.  Territory  of  Arizona,  8  Ariz.  155,  71  Pac.  93,  applying  rule 
under  indictment  for  grand  larceny. 

Temporary  Insanity,  Besnlting  Immediately  from  Voluntary  Intoxi- 
cation, does  not  destroy  legal  responsibility  or  constitute  defense,  but 
may  be  considered  to  show  status-  of  mind  at  time  of  killing,  when 
question  is  whether  it  was  murder  in  first  or  second  degree. 

Reaffirmed  in  Brown  v.  State,  4  Tex.  Ap.  290;  Gaitau  v.  State,  11 
Tex.  Ap.  563;  Houston  v.  State,  26  Tex.  Ap.  662,  14  S.  W.  354;  Ex 
parte  Evers,  29  Tex.  Ap.  563,  16  S.  W.  344.  See  notes,  40  Am.  Bep. 
564;  36  L.  B.  A.  473,  474. 

2  Tez.  Ap.  396-397,  CHAMBLISS  ▼.  STATE. 

Judgment  Need  not  Set  Out  Exact  Oath  Given  Jury.  If  it  merely 
recites  jury  "duly  sworn,"  this  court  will  presume  statutory  oath  to 
have  been  given. 

Beaffirmed  in  Stinson  v.  State,  5  Tex.  Ap.  32. 

2  Tez.  Ap.  398,  PHANTS  ▼.  STATE. 

When  Errors  are  not  Assigned  in  Bfflsdemeanor  Cases,  court  of  ap- 
peals will  considef  only  such  as  go  to  the  foundation  of  the  action. 

Beaffirmed  in  Smith  v.  State,  4  Tex.  Ap.  627. 

2  Tez.  Ap.  399^04,  FEBBELL  t.  STATE. 

This  Court  has  No  Authority  to  Grant  New  Trial  because  the  court 
and  respective  counsel  failed  to  prepare  statement  of  facts  for  revision 
on  appeal. 

Beaffirmed  in  Carter  v.  State,  5  Tex.  Ap.  461;  Long  v.  State,  4  Tex. 
Ap.  85. 

In  Absence  of  Statement  of  Facts,  Court  of  Appeals  will  not  revise 
charge  of  lower  court,  or  sufficiency  of  evidence  to  support  verdict,  or 
admission  or  exclusion  of  evidence  without  exception  duly  taken  and 
brought  up,  except  where  conviction  not  in  due  course  of  law,  and 
the  error  neither  waived  nor  cured  by  verdict. 

Approved  in  Carlson  v.  State,  5  Tex.  Ap.  202,  Brown  v.  State,  16 
Tex.  Ap.  199,  and  Longley  v.  State,  3  Tex.  Ap.  613,  615,  in  absence 
of  statement  of  facts,  only  the  sufficiency  of  indictment  will  be  looked 
to. 

2  Tez.  Ap.  404-407,  MITCHELL  ▼.  STATE. 

Without  Statement  of  Facts  the  Charge  to  Jury  will  not  be  revised 
except  in  felony  cases,  where  it  was  manifestly  erroneous  and  may 
have  prejudiced  the  rights  of  accused. 

Approved  in  Brown  v.  State,  16  Tex.  Ap.  199,  and  Longley  v.  State, 

3  Tex.  Ap.  613,  without  statement  of  fa^ts  only  the  sufficiency  of  in- 
dictment will  be  looked  to;  Spears  v.  State,  24  Tex.  Ap.  542,  7  S.  W. 
246,  reversing  judgment  where  defendant  prejudiced  by  erroneous  in- 
struction. 

2  Tez.  Ap.  407-408,  HIGBEE  t.  STATE. 

Positive  Affirmative  Proof  of  Venue  of  Offense  must  be  Made,  and 
nmst  appear  of  record,  otherwise  conviction  must  be  set  aside. 

Approved  in  Deggs  v.  State,  7  Tex.  Ap.  360,  explaining  rule. 
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£  Tex.  Ap.  408-412,  LOGAN  v.  STATE. 

In  Ttial  for  Theft  It  is  Error  to  8o  Charge  Jury  as  to  permit  eon- 
viction  of  accused  without  proof  of  guilty  knowledge  or  intent. 

Reaffirmed  in  Dreyer  v.  State,  11  Tex.  Ap.  643.  See  notes,  57  Am. 
Dec.  274;  88  Am.  St.  Bep.  601. 

2  Tex.  Ap.  412-419,  CONOLY  v.  STATE. 

Act  of  Aiignst  21,  1876,  Amends  Article  724,  Penal  Ck>de,  which 
partly  defines  burglary,  but  does  not  affect  article  725,  which  makes 
it  burglary  to  break  into  a  house  in  the  daytime  with  intent  to  com- 
mit a  felony. 

Approved  in  Philbrick  v.  State,  2  Tex.  Ap.  519,  and  Webster  v. 
State,  9  Tex.  Ap.  76,  "to  take,  steal,  and  carry  away"  is  not  equivalent 
to  statutory  definition  of  burglary. 

In  Charging  Burglary,  Under  Texas  Code,  It  la  Better  Practloe^ 
though  not  always  necessary,  to  allege  time  of  entry. 

Reaffirmed  in  Bravo  v.  State,  20  Tex.  Ap.  189. 

2  Tex.  Ap.  419-420,  AVABA  ▼.  STATE. 

Ccmvlction  most  be  Set  Aside  In  Capital  Cases  where  neither  ar- 
raignment nor  plea  of  not  guilty  apparent  of  record. 

Approved  in  Wilson  v.  State,  17  Tex.  Ap.  537,  affirming  judgment 
where  plea  of  defendant  appears  of  record.  See  note,  13  L.  B.  A. 
(n.  B.)  812. 

m 

2  Tex.  Ap.  422-423,  CONNELL  v.  STATE. 

Theft  may  be  Prosecuted  Either  In  County  Where  Committedt  or  in 
.i»ny  county  where  the  taker  may  be  found  in  possession  of  the  stolen 
property. 

Approved  in  Dixon  v.  State,  15  Tex.  Ap.  485,  Mischer  v.  State,  41 
Tex.  Cr.  222,  96  Am.  St.  Bep.  780,  53  S.  W.  628,  both  reaffirming  rule; 
Both  V.  State,  10  Tex.  Ap.  28,  and  Allen  v.  State,  4  Tex.  Ap.  584, 
sustaining  indictment  in  county  where  defendant  found  with  stolen 
property,  though  stolen  in  another. 

Proof  That  Croppers  were  Employed  on  Shares,  and  that  they  took 
cotton  from  the  possession  of  their  landlord,  and  that  he  was  entitled 
to  possession  until  certain  advances  were  made,  is  sufficient  proof  of 
ownership  to  sustain  conviction  of  theft. 

See  note,  57  Am.  Dec.  282. 

Evidence  That  Property  Alleged  Stolen  In  Indictment  was  pawned 
is  sufficient  proof  of  ownership  in  pawnee. 

Approved  in  Lewis  v.  State,  50  Tex.  Or.  333,  97  S.  W.  482,  apply- 
ing rule  where  pistol  alleged  stolen  proved  to  have  been  pawned  to 
person  alleged  owner. 

2  Tex.  Ap.  424-425,  TBIBBLE  v.  STATE. 

Plea  of  Former  Conviction  of  Simple  Assault  under  indictment  for 
aggravated  assault  is  bar  to  subsequent  proceeding,  where  shown  that 
such  prosecution  was  for  the  same  offense. 

Beaffirmed  in  Irvin  v.  State,  7  Tex.  Ap.  82.  See  note,  92  Am.  St 
Bep.  138. 

2  Tex.  Ap.  425-432,  DAVIS  ▼.  STATE. 
In  Absence  of  Constitutional  Bestrlctlons,  the  Legislatiire  may,  by 

charter  or  special  act,  empower  a  municipality  to  license  within  its 
limits  occupations  which  are  illegal  under  general  laws  of  state. 
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ApproTed  in  Craddock  ▼.  State,  18  Tex.  Ap.  572,  Bogers  v.  People, 
9  Colo.  453,  59  Am.  Bep.  148,  12  Pac.  845,  both  reaffirmiDg  rule;  Ex 
parte  Dupree,  101  Tex.  156,  105  S.  W.  495,  upholding  local  option  law 
and  act  of  1907  prohibiting  storage  of  liquor  for  sale  in  local  option 
districts;  Smith  v.  State,  54  Tex.  Cr.  302,  307,  113  S.  W.  290,  292,  and 
Brown  t.  State,  54  Tex.  Cr.  134,  112  S.  W.  85,  upholding  law  of  1907 
providing  for  selection  of  jurors  in  counties  having  cities  containing 
more  than  twenty  thousand  inhabitants;  Cordova  v.  State,  6  Tex.  Ap. 
221,  to  make  statute  a  public  law  of  general  obligation,  it  need  only 
apply  equally  to  all  persons  within  territorial  limits  described  therein; 
Augerhoffer  v.  State,  15  Tex.  Ap.  615,  city  charter  of  Houston  does 
not  authorize  it  to  nullify  or  abrogate  general  law  regarding  closing 
saloons  on  Sunday;  Hirshfield  v.  Dallas,  29  Tex.  Ap.  244,  4  Tex.  Ap. 
Civ.  261,  15  S.  W.  125,  sustaining  municipal  tax  on  railway  ticket 
broker;  dissenting  opinion  in  Arroyo  v.  State  (Tex.  Cr.),  69  S.  W.  505, 
majority  holding  legislature  has  no  right  to  delegate  in  municipal 
charter  power  to  city  to  enact  laws  to  supersede  state  laws. 

Distinguished  in  Ex  parte  Coombs,  38  Tex.  Cr.  659,  44  S.  W.  859, 
and  Burton  v.  Dupree,  19  Tex.  Civ.  276,  46  S.  W.  272,  under  present 
constitution  no  power  of  suspending  laws  of  the  state  can  be  exercised 
except  by  the  legislature;  Ex  parte  Lynn,  19  Tex.  Ap.  298,  local  op- 
tion law  was  enacted  under  mandatory  provision  of  our  constitution; 
Ex  parte  Garza,  28  Tex.  Ap.  383,  19  Am.  St.  Bep.  847,  13  S.  W.  780, 
rule  not  applicable  where  power  to  license  house  of  prostitution  not 
expressly  given  in  charter;  Ex  parte  Slaren,  3  Tex.  Ap.  667,  arguendo. 

Limited  in  Ex  parte  Hughes*,  50  Tex.  Cr.  618,  100  S.  W.  162,  holding 
legislature  has  constitutional  power  to  authorize  municipality  to  make 
penal  sale  of  railroad  tickets  by  other  than  agents  of  company  in  ab- 
sence of  state  laws  on  subject. 

Denied  in  Be  Bidenbaugh,  5  Idaho,  376,  49  Pac.  14,  holding  void 
ordinance  licensing  gaming  in  conflict  with  state  law. 

Where  Statutes  Conflict,  Itatest  prevails. 

Approved  in  Bagazine  v.  State,  47  Tex.  Cr.  49,  84  S.  W.  833,  apply- 
ing rule  where  statutes  defining  theft  of  oysters  were  in  conflict. 

Bepeal  of  Statute  Providing  for  Licensed  Occnpations  is  not  oper- 
ative until  licensee  is  reimbursed. 

Overruled  in  Ex  parte  Vaccarezza,  52  Tex.  Cr.  112,  105  S.  W.  1123, 
holding  defendant  amenable  to  new  law  regulating  sale  of  liquor,  al- 
though license  under  old  law  had  not  expired. 

2  Tez.  Ap.  432-451,  LESTEB  T.  STATE. 

Tbe  Freehold  or  Household  and  Other  Qnaliflcatlons  of  Jurors  re- 
quired by  section  1  of  jury  act  of  1876  cannot  be  dispensed  with  by 
the  court. 

Approved  in  State  v.  Fourchy,  51  La.  Ann.  244,  25  So.  115,  where 
court  erroneously  overrules  defendant's  challenge  for  cause,  and  there- 
after excludes  juror  on  peremptory  challenge,  such  ruling  is  assignable 
as  error  if  all  peremptory  challenges  exhausted  before  jury  filled. 

Objections  to  a  Juror  for  Want  of  Necessary  Qnaliflcatlons  should 
be  urged  when  jury  impaneled,  or  if  objection  not  then  known  and 
was  primarily  raised  in  motion  for  new  trial,  the  motion  must  be  sup- 
ported by  affidavit  rebutting  laches. 

Approved  in  Sewell  v.  State,  15  Tex.  Ap.  64,  motion  for  new  trial 
on  ground  that  juror  was  under  arrest  for  felony  must  be  supported 
by  evidence  aliunde  on  voir  dire  examination;  Self  v.  State,  39  Tex. 
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Cr.  460,  47  S.  W.  29,  objection  to  juror  cannot  be  raised  for  first  time 
on  appeal. 

Distinguished  in  Annendares  v.  State,  10  Tex.  Ap.  45,  where  jurors 
were  not  competent  to  sit  in  any  case. 

In  O&pital  Cases  the  Omission  of  Ifower  Court  to  Test  Jurors  as  to 
qualifications  required  by  section  1  of  jury  act  of  1876  would,  if  prop- 
erly taken  advantage  of,  be  error. 

See  note,  18  L.  B.  A.  474. 

Overruled  in  Leeper  v.  State,  29  Tex.  Ap.  71,  14  S.  W.  399,  to  author- 
ize new  trial  because  of  disqualification  of  juror,  injury  to  defendant 
must  be  shown. 

In  Trial  of  White  Man  for  Killing  Negro,  Jnrors  may  be  Asked  if 
they  could,  upon  the  same  evidence,  return  the  same  verdict  against 
a  white  man  for  killing  a  negro  as  for  killing  another  white  man. 

Approved  in  Fendrick  v.  State,  39  Tex.  Cr.  149,  45  S.  W.  590,  Carter 
V.  State,  39  Tex.  Cr.  356,  48  S.  W.  511,  both  reaffirming  rule;  Cavitt 
V.  State,  15  Tex.  Ap.  200,  refusing  to  allow  juror  to  be  questioned  re- 
garding prejudice  against  colored  people;  State  v.  West,  69  Mo.  403, 
and  Finder  v.  State,  27  Fla.  376,  26  Am.  St.  Bep.  78,  8  So.  839,  exam- 
ination of  jurors  need  not  be  confined  to  statutory  questions;  Baaye  v. 
State,  45  Neb.  27^,  63  N.  W.  815,  asking  juror  as  to  whether  he  would 
place  same  credit  on  defendant's  testimony  as  if  he  were  not  under 
arrest,  permissible  on  voir  dire  examination. 

Distinguished  in  Moore  t.  State,  52  Tex.  Cr.  339,  107  S.  W.  542,  hold- 
ing in  trial  for  murder,  juror  stating  he  would  not  give  same  credit  to 
negro  as  to  white  witnesses,  but  that  he  had  no  prejudice  against  de- 
fendant, was  not  objectionable. 

A  Single  Man,  not  a  Freeholder,  but  Bentlng  a  House  and  Idnd  and 
living  thereon,  is  a  householder  within  the  meaning  of  the  jury  act. 

Approved  in  Lane  v.  State,  29  Tex.  Ap.  319, 15  S.  W.  829,  party  need 
not  be  married  to  be  head  of  family. 

An  Instruction  to  Jtuj  npon  a  Case  of  a  Conflict  Broagbt  on  by 
accused,  giving  only  law  applicable  if  conflict  brought  on  with  intent 
to  kill,  is  erroneous;  the  law  applicable  to  the  contrary  hypothesis 
should  be  given. 

Approved  in  Lister  v.  State,  3  Tex.  Ap.  27,  reversing  where  law  of 
self-defense  not  charged,  where  supported  by  evidence;  King  v.  State. 
4  Tex.  Ap.  56,  30  Am.  Bep.  161,  refusal  to  charge  law  of  aggravated 
assault  not  error  where  evidence  clearly  supports  greater  offense;  Will- 
iams V.  State,  7  Tex.  Ap.  39^,  in  case  of  judge's  doubt  whether  to  sub- 
mit an  issue  to  jury,  such  doubt  should  be  resolved  in  favor  of  prisoner. 

2  Tez.  Ap.  451-454,  CHAMBEBLAIN  v.  STATE. 
By  Consent,  but  not  Otherwise,  a  Verbal  Charge  to  tbe  Jury  may 

be  given  in  a  misdemeanor  case. 

Reaffirmed  in  Carr  v.  State,  5  Tex.  Ap.  154. 

After  Jury  has  Betired,  Judge  Should  not  OAyb  them  any  further 
eral  instructions. 

Distinguished  in  Gardner  v.  State^  56  Tex.  Cr.  598,  120  S.  W.  897, 
holding  rule  changed  by  statute. 

2  Tez.  Ap.  455^56,  PBELEB  ▼.  STATE. 
A  First  Continuance  is  a  Matter  of  Bight  When  tSio  BeqnlraiiMnti 

of  statute  complied  with,  and  no  fact  discrediting  or  falsifying  the 
affidavit  is  shown,  and  under  such  circumstances  its  refusal  is  error. 
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Bcaffirmed  in  Salisbury  v.  State,  4  Tex.  Ap.  104;  Williams  v.  State, 
10  Tex.  Ap.  533;  Miller  v.  State,  18  Tex.  Ap.  256. 

2  Tex.  Ap.  456-467,  JOHNSON  ▼.  STATE. 

Newly  Dlsooyered  Evld«iice»  if  Morely  Oomulatlve,  is  not  Caase  for 
new  trial. 

Approved  in  Boothe  v.  State,  4  Tex.  Ap.  215,  Hntto  v.  State,  7  Tex. 
Ap.  50,  both  reaffirming  rule;  Bums  v.  State,  12  Tex.  Ap.  278,  rule 
applies  both  in  civil  and  criminal  eases. 

2  Tex.  Ap.  460-477,  WEST  ▼.  STATE. 

Wliere  Deceased  Attacked  Accused  by  Shootliig  at  Him  and  then 
retreated,  and  accused,  under  immediate  influence  of  sudden  passion, 
provoked  by  attack,  shot  accused,  the  killing  was  manslaughter. 

Approved  in  Beyons  v.  State,  32  Tex.  Or.  154,  22  S.  W.  592,  where 
attack  sudden,  the  vital  question  is.  What  was  the  state  of.  defendant's 
mind;  Johnson  v.  State  (Tex.  Gr.),  50  S.  W.  345,  where  deceased  was 
going  to  get  his  pistol  to  kill  defendant,  court  should  charge  on  de- 
fendant's right  to  pursue  deceased. 

There  may  be  Other  "Adequate  Oansee"  for  sudden  passion  besides 
those  mentioned  in  article  599  of  Penal  Code. 

Beaffirmed  in  Wadlington  v.  State,  19  Tex.  Ap.  273. 

In  Trial  for  Murder,  Failure  of  Court  to  Instruct  as  to  Manslaughter 
is  material  error,  where  evidence  in  support  of  it. 

Approved  in  Hawthorne  v.  State,  28  Tex.  Ap.  215,  12  S.  W.  604,  re- 
fusal to  instruct  as  to  adequate  cause  where  evidence  supporting  it  is 
material  error.    See  note,  5  L.  B.  A.  (n.  s.)  826. 

Wliere  Self-defense  la  Set  Up  in  Prosecution  for  Murder,  declara- 
tions of  deceased  when  leaving  home  as  to  his  purpose  and  destination 
are  competent. 

See  note,  89  Am.  St.  Bep.  709. 

A  Party  Assailed  and  Endangered  in  Uf e  or  Limb  is  not  bound  to 
retreat,  but  may  pursue  his  adversary  till  the  danger  is  past. 

See  note,  2  L.  B.  A.  (n.  b.)  69. 

Miscellaneous. — Thomason  v.  State,  2  Tex.  Ap.  559,  refusing  new 
trial  where  diligence  not  used  to  procure  evidence  at  first  trial;  Wag- 
ner V.  State,  53  Tex.  Cr.  307,  109  S.  W.  169,  refusing  to  reverse  for 
erroneous  admission  of  testimony,  where  fact  proved  by  other  evi- 
dence admitted  without  objection. 

2  Tez.  Ap.  479-487,  LAWBENOE  t.  STATE. 

Where  Perjury  is  Assigned  on  Testimony  Given  in  Judicial  Proceed- 
ing, indictment  must  allege  and  proof  must  show  that  the  false  testi- 
mony was  material  to  the  issue  upon  which  given. 

Approved  in  West  v.  State,  8  Tex.  Ap.  122,  Gabrielsky  v.  State,  13 
Tex.  Ap.  438,  Harrison  v.  State,  41  Tex.  Cr.  276,  53  S.  W.  864,  and 
Freeman  v.  State,  19  Fla.  557,  all  reaffirming  rule;  Martin  v.  State,  33 
Tex.  Or.  319,  26  S.  W.  401,  reversing  where  confessions  of  defendants 
excluded  as  proof  of  perjury;  Beavis  v.  State,  6  Wyo.  247,  44  Pac.  64, 
confessions  of  defendants  admissible  to  prove  perjury.  See  note,  8^ 
Am.  Dec.  493. 

False  Testimony  Is  Deemed  Material  not  Only  When  Directly  perti- 
nent to  issue  tried,  but  also  if  it  tend  to  augment  or  diminish  damagest' 
or  impart  greater  credit  to  substantial  parts  of  evidence. 

Approved  in  Bobinson  v.  State,  18  Fla.  899,  reaffirming  rule;  Gar- 
rett y.  State,  37  Tex.  Or.  203,  39  S.  W.  109,  it  is  for  the  court  to  decide 
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as  to  whether  false  testimony  was  material;  McAyoj  v.  State,  39  Tex. 
Or.  687,  47  S.  W.  1002,  materiality  of  false  testimony  is  mixed  qaes- 
tion  of  law  and  fact;  McLaren  v.  State,  4  Ga.  Ap.  645,  62  S.  E.  139, 
conviction  under  indictment  for  perjury  alleging  many  statements  as 
false  will  be  upheld  on  establishment  of  one  material  statement.  See 
note,  85  Am.  Dec.  499. 

2  Tex.  A^.  487-493,  SHAW  v.  STATE. 
Verdicts  in  Criminal  Cases  shall  be  in  Writing,  and  Wlien  Flea  is 

not  guilty,  they  shall  find  defendant  either  guilty  or  not  guilty. 

Approved  in  Harwell  v.  State,  22  Tex.  Ap.  255,  2  8.  W.  608,  Taylor 
V.  State,  5  Tex.  Ap.  572,  reversing  where  verdict  did  not  find  defend- 
ant guilty;  State  v.  Wade,  56  Kan.  76,  42  Pac.  354,  but  refusing  new 
trial  where  verdict  omitted  word  "find";  McCormick  v.  State,  42  Neb. 
868,  61  N.  W.  100,  reversing  judgment  where  verdict  uncertain* 

2  Tex.  Ap.  494-495,  HAMILTON  v.  STATE. 

Instmction  in  Felony  Case  is  ExroneouB  Which  Omits  to  State  place 
of  confinement  after  correctly  setting  out  penalty. 

Approved  in  Gardenhire  v.  State,  18  Tex.  Ap.  566,  and  Wilson  v. 
State,  14  Tex.  Ap.  528,  reversing  judgment  where  erroneous  instruc- 
tion given  as  to  penalty. 

Overruled  in  Pitner  v.  State,  23  Tex.  Ap.  378,  5  S.  W.  215,  holding 
omission  to  instruct  as  to  place  of  imprisonment  is  not  material  error. 

Where  There  is  Evideoce,  in  Theft  Case,  Tending  to  Exonerate 
accused  from  guilty  intent  in  taking  property,  defease  is  entitled  to 
instruction  directing  attention  of  jury  to  question  of  intent. 

Approved  in  Smith  v.  State,  7  Tex.  Ap.  383,  and  Dunham  ▼.  State, 

3  Tex.  Ap.  468,  reversing  where  instruction  did  not  draw  attention  of 
jury  to  question  of  intent;  Banks  v.  State,  7  Tex.  Ap.  592,  afiirming 
judgment  where  proper  instruction  given. 

2  Tex.  Ap.  495-497,  LEEB  v.  STATE. 

Judgment  will  be  Berersed  Where  Record  Shows  a  Different  Oath 
than  that  prescribed  by  law  to  have  been  administered  to  jury. 

Approved  in  Collins  v.  State,  5  Tex.  Ap.  40,  and  Everett  v.  State, 

4  Tex.  Ap.  160,  reversing  where  proper  oath  not  given  jury. 

It  is  Sufficient  if  Judgment  Becites  That  Jury  were  "duly  swom,"^ 
or  that  jury  were  "sworn  according  to  law." 

Approved  in  Collins  v.  State,  5  Tex.  Ap.  41,  calling  special  attention 
to  leading  case  as  one  to  follow;  Stinson  v.  State,  5  Tex.  Ap.  32,  pre- 
suming proper  oath  given  jury  where  record  shows  they  "were  duly 
sworn." 

2  Tex.  Ap.  497-502,  EX  FABTE  CAU.. 

Where  County  Court  has  Jurisdiction  of  an  Appeal  from  the  jus- 
tice's court,  its  judgment  thereon  is  final  and  not  reviewable. 

Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  241,  109  S.  W.  369,  convic- 
tion of  misdemeanor  in  county  court  cannot  be  attacked  by  habeas 
corpus;  Bichardson  v.  State,  3  Tex.  Ap.  69,  dismissing  appeal  from 
judgment  of  county  court  where  appeal  thereto  was  made  from  jus- 
tice's court;  Ex  parte  Bo  land,  11  Tex.  Ap.  167,  where  county  court 
gains  jurisdiction  by  appeal,  its  judgment  is  final. 

Where  Incumbent  of  an  Office  is  Exercising  Its  Functions,  his  title 
to  it  cannot  be  contested  in  a  collateral  proceeding. 


1113  NOTES  ON  TEXAS  BEPOBTS.    2  Tex.  Ap.  502-507 

Approved  in  Watts  v.  State,  22  Tex,  Ap.  579,  3  S.  W.  770,  Kingsland 
V.  Harrell,  1  Tex.  Ap.  Civ.  404,  Stubbs  v.  Galveston,  3  Tex.  Ap.  Civ. 
185,  and  State  v.Pertsdorf,  33  La.  Ann.  1413,  all  reaffirming  rule;  Baker 
V.  State,  4  Tex.  Ap.  228,  presuming  authority  of  party  acting  in  official 
capacity.    See  note,  26  Am.  Dec.  49. 

K  Incmnbent  of  an  Office  be  Appointed  to  Another  and  incompatible 
office,  bis  acceptance  of,  and  qualification  for,  the  latter  ipso  facto 
vacates  the  former. 

Beaffirmed  in  State  v.  Brinkerhoff,  66  Tex.  47,  17  S.  W.  110.  See 
note,  86  Am.  St.  Bep.  579. 

2  Tex.  Ap.  502-504,  MOBBIS  v.  STATE. 

An  Officer  Taking  an  Affidavit  most  Sign  tbe  Jurats  otherwise  it 
will  not  suffice  as  basis  of  an  information,  and  this  court  will  reverse 
judgment  upon  information  based  upon  such  document  and  dismiss 
cause. 

Approved  in  Neiman  v.  State,  29  Tex.  Ap.  362,  16  S.  W.  253,  and 
Dishough  V.  State,  4  Tex.  Ap.  158,  reversing  judgment  and  dismissing 
cause  where  information  not  based  upon  proper  affidavit;  Benedict  v. 
Peters,  58  Ohio  St.  537,  51  N.  E.  39,  paper  purporting  to  be  affidavit 
but  not  sworn  to  before  officer  is  not  an  affidavit;  Gustavenson  v. 
State,  10  Wyo.  316,  68  Pac.  1007,  failure  of  clerk  to  attach  seal  to 
jurat  to  information  is  not  jurisdictional  defect,  and  is  merely  void- 
able.    See  note,  70  Am.  Dec.  327. 

Denied  in  Bantley  v.  Finney,  43  Neb.  803,  62  N.  W.  215,  officer  tak- 
ing affidavit  need  not  sign  the  jurat. 

2  Tex.  Ap.  604-^6,  HAKET  ▼.  STATE. 

In  Trial  for  Burglary,  Verdict  Finding  Defendant  guilty  of 
"burgerally"  is  unintelligible;  "burglary"  and  "burgerally"  are  not 
idem  sonans. 

Approved  in  Taylor  v.  State,  5  Tex.  Ap.  572,  reversing  where  ver- 
dict did  not  find  defendant  "guilty";  Hutto  v.  State,  7  Tex.  Ap.  46, 
"Janury"  is  idem  sonans  with  "January";  Woollridge  v.  State,  13 
Tex.  Ap.  456,  44  Am.  Rep.  710;  "fist"  is  not  idem  sonans  with  "first"; 
Walker  v.  State,  13  Tex.  Ap.  641,  "mrder"  is  not  idem  sonans  with 
"murder";  Nelson  v.  People,  38  Mich.  623,  reversing  judgment  where 
defendant  not  found  guilty  of  offense  known  to  law.  See  notes,  28 
Am.  Bep.  439;  44  Am.  Bep.  716;  100  Am.  St.  Bep.  338,  351. 

2  Tex.  Ap.  506-607,  HXJBBABD  V.  STATE. 

Wben  a  Law  Defining  an  Offense  and  Prescribing  a  Penalty  There- 
for has  been  repealed  by  act  which  provides  no  saving  clause  for 
such  offense  already  committed,  convictions  for  such  offenses  pending 
on  appeal  must  be  set  aside. 

Approved  in  Chaplin  v.  State,  7  Tex.  Ap.  90,  Higginbotham  v. 
State,  19  Fla.  560,  both  reaffirming  rule;  Hall  v.  State,  52  Tex.  Cr. 
198,  107  S.  W.  150,  applying  rule  on  appeal  from  conviction  of 
violating  game  law;  Long  v.  Green  (Tex.  Civ.),  95  S.  W.  80, 
holding  local  option  law  terminating  law  relative  to  infraction  of 
liquor  dealer's  bond  ipso  facto  repealed  penalty  recoverable  under 
latter;  Vance  v.  Bankin,  194  111.  628,  88  Am.  St:  Bep.  173,  62  N.  E. 
808,  applying  rule  where,  pending  appeal,  act  in  relation  to  discon- 
nection of  territory  from  cities  and  repealing  act  named  therein  was 
passed;  G.  C.  &  S.  F.  By.  v.  Lott,  2  Tex.  Ap.  Civ.  52,  and  Etter 
V.  Missouri  etc.  By.,  2  Tex.  Ap.  Civ.  50,  if  law  changed  pending  ap- 
peal, ease  must  be  disposed  of  under  law  in  force  when  decision  is 
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rendered.  See  notes,  12  Am.  Dee.  480;  94  Am.  Dee.  219;  23  L.  B.  A. 
(n.  8.)  243. 

Offendera  Against  Bepealed  Law  WMch  Made  Theft  from  a  honie 
an  offense  may  be  punished  under  an  indictment  therefor,  provided  in- 
dictment sufficiently  charge  simple  theft. 

Overruled  in  Montgomery  y.  State,  2  Tez.  Ap.  621,  determining 
case  hj  article  15,  Penal  Code. 

Charges  of  the  Court  in  Felony  Cases  most  be  Signed  by  the  pre- 
siding judge. 

Approved  in  Henderson  y.  State,  5  Tex.  Ap.  140,  signing  instroe- 
tions  by  judge  is  sufficient  certification  as  required  by  law;  McLain 
y.  State,  30  Tez.  Ap.  483,  28  Am.  St.  Bep.  935,  17  S.  W.  1092,  and 
Garr  v.  State,  5  Tex.  Ap.  155,  reversing  where  charge  of  court  not 
signed  and  certified  by  judge. 

2  Tez.  Ap.  608-610,  QLADDEN  v.  STATE. 

Two  Defendants  may  be  Jointly  Indicted  as  Principals  in  mur- 
der by  allegations  charging  one  as  actual  perpetrator  and  the  other 
as  being  present,  and,  knowing  unlawful  intent  of  perpetrator,  aided 
him  by  acts,  encouraging  words  or  gestures. 

Approved  in  Watson  v.  State,  28  Tex.  Ap.  40,  12  S.  W.  404,  sus- 
taining judgment  under  indictment  charging  that  defendants  "acted 
together"  in  murder  of  deceased;  Red  v.  State,  39  Tex.  Or.  669,  73 
Am.  St.  Bep.  968,  47  S.  W.  1004,  all  are  principals  who  are  present 
and  encourage  the  act. 

2  Tez.  Ap.  512-^17,  COLEMAK  v.  STATE. 
If,  Eliminating  8uiplnsage»  Indictment  so  Avers  Oonstitiients  of 

offense  as  to  apprise  defendant  of  the  charge  and  enable  him  to 
plead  the  judgment  in  bar  of  another  prosecution,  it  is  good  in  sub- 
stance. 

Approved  in  Mayo  ▼.  State,  7  Tex.  Ap.  346,  McConnell  v.  State, 
22  Tex.  Ap.  368,  3  S.  W.  701,  Clark  v.  State,  41  Tex.  Or.  642,  56  S.  W. 
621,  and  Hall  v.  State,  40  Neb.  323,  58  N.  W.  930,  all  reaffirming 
rule;  Burke  v.  State,  5  Tex.  Ap.  76,  striking  out  meaningless  phrase 
in  indictment. 

Indictment  for  Burglary  with  intent  to  steal  need  not  specify  arti- 
cles which  accused  intended  to  steal. 

Approved  in  Black  v.  State,  18  Tex.  Ap.  128,  reaffirming  rule; 
Burke  v.  State,  5  Tex.  Ap.  77,  intent  constitutes  gist  of  crime  of 
burglarious  entry  with  intent  to  commit  rape. 

2  Tez.  Ap.  617-^19,  PHILBBICK  v.  STATE. 

Indictment  for  Burglary  Should  Clearly  Set  Ont  Facts  constituting 
offense. 

See  note,  94  Am.  Dec.  260. 

2  Tez.  Ap.  620-526,  GOODE  y,  STATE. 

Under  the  Statnte  an  Indictment  may  be  Set  Aside  where  some 
unauthorized  person  was  present  when  grand  jury  were  deliberating 
upon  the  accusation. 

Approved  in  Wilson  v.  State,  41  Tex.  Cr.  117,  51  S.  W.  916,  ar- 
guendo. 

Dismissal  of  Prosecution  Before  Trial  and  Judgment  had  is  no  bar 
to  subsequent  prosecution  for  same  offense. 

Beaffirmed  in  Pittman  y.  State,  14  Tez.  Ap.  578;  Ex  parte  Porter, 
16  Tex.  Ap.  324. 
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Informatioii  is  not  Objectionable  Becanse  Based  npon  Affidavit 
vrhich  had  served  as  basis  for  previous  information  which  was  dis- 
missed. 

Beaffirmed  in  Johnson  v.  State,  19  Tex.  Ap.  546;  Boyd  v.  State, 
11  Tex.  Ap.  83. 

In  Absence  of  Bill  of  Exceptions,  in  Misdemeanor  Oases,  rulings 
of  lower  court  and  instructions  to  jury  will  not  be  revised  on  appeal. 

Approved  in  Heilbron  v.  State,  2  Tex.  Ap.  539,  Forrest  v.  State,  3 
Tex.  Ap.  233,  Morton  v.  State,  3  Tex.  Ap.  512,  Jordan  v.  State,  5 
Tex.  Ap.  423,  and  Loyd  v.  State,  19  Tex.  Ap.  323,  all  reaffirming  rule; 
Garrison  v.  State,  54  Tex.  Cr.  601,  114  S.  W.  128,  exception  to  oral 
charge  in  criminal  case  must  be  made  at  time;  Carr  v.  State,  5  Tex. 
Ap.  155,  reversing  judgment  where  instructions  not  signed  by  judge 
and  exception  taken  below;  May  v.  State,  6  Tex.  Ap.  194,  omission  of 
court  to  charge  law  of  reasonable  doubt  in  misdemeanor  case  is  not 
error;  Hobbs  v.  State,  7  Tex.  Ap.  119,  giving  erroneous  charge  in 
misdemeanor  case  is  not  reversible  error,  where  no  exception  taken. 

Where  Two  Names  have  Same  Derivation,  or  One  Is  an  Abbrevia- 
tion or  corruption  of  the  other,  though  differing  in  sound,  and  both 
are  taken  promiscuously,  the  use  of  one  for  other  in  an  indictment 
is  not  a  material  misnomer. 

Approved  in  Williams  v.  State  (Tex.  Cr.),  53  S,  W.  862,  "Lou"  is 
an  abbreviation  of  "Lula." 

Distinguished  in  Owens  v.  State  (Tex.  Or.),  20  S.  W.  558,  holding 
that  proof  should  show  that  person  named  "Letitia"  was  also  called 
"Lettie." 

The  Name  of  Party  Assanlted  mnst  be  Proved  as  Alleged,  but 
variance  in  spelling  only  is  immaterial. 

Approved  in  Milontree  v.  State,  30  Tex.  Ap.  153,  16  S.  W.  765, 
Cline  V.  State,  34  Tex.  Cr.  416,  31  S.  W.  176,  and  Trial  v.  Lepori,  1 
Tex.  Ap.  Civ.  738,  all  reaffirming  rule;  Osborne  v.  State,  14  Tex.  Ap. 
226,  the  name  of  assaulted  party  must  be  proven  as  alleged. 

Variance  in  Spelling  of  Names  in  Indictment  Is  Immaterial  if  they 
are  idem  sonans. 

Approved  in  Wells  v.  State,  4  Tex.  Ap.  24,  "Chin  Chan"  is  idem 
sonans  with  "Chin  Chang,"  and  not  material  variance  in  indictment; 
Burgamy  v.  State,  4  Tex.  Ap.  573,  "Abie"  and  "Avie"  are  neither 
idem  sonans  nor  same  name;  Williams  v.  State,  5  Tex.  Ap.  231, 
"yTno.  William"  and  "Jno.  Williams"  are  idem  sonans.  See  note,  28 
Am.  Bep.  439. 

Separation  of  Jnry  in  Misdemeanor  Oase  is  not  Oanse  for  new  trial 
unless  injury  resulted  to  accused  therefrom. 

Beaffirmed  in  State  v.  Dugan,  52  Kan.  27,  34  Pac.  410.  See  note, 
43  Am.  Dec.  80. 

2  Tex.  Ap.  525-528,  EDWABD8  V.  STATE. 

Act  of  April  7,  1873,  Begnlating  Oondnct  of  Pnblic  Officers,  so  far 
as  it  requires  from  officers  a  report  of  public  moneys  collected  by 
them,  and  fixes  punishment  for  failure  to  do  so,  applies  only  to  min- 
isterial officers. 

See  note,  98  Am.  Dec.  168. 

Distinguished  in  Crump  v.  State,  23  Tex.  Ap.  617,  5  S.  W.  183,  jus- 
tice of  peace  is  county  officer  within  the  purview  of  article  103  of 
Penal  Code. 
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2  Tex.  Ap.  529-630,  BUTLER  v.  STATE. 

No  Appeal  wlU  Lie  to  Court  of  Appeals  where  no  final  jndgment 
below  except  in  eases  of  habeas  corpus. 

Approved  in  dissenting  opinion  in  McOorquodale  v.  State,  54  Tex. 
Cr.  367,  98  S.  W.  888,  majority  holding  court  of  appeals  may  correct 
judgment.     See  note,  60  Ani.  Dec.  438. 

2  Tex.  Ap.  630-537,  DIXON  v.  STATE. 

No  Prejudice  to  Defendant  Appearing  to  liaye  Besnlted  from  rul- 
ings of  lower  court  in  organizing  jury,  and  no  infringement  of 
jury  law  being  apparent,  court  of  appeals  will  not  revise  such  rul- 
ings. 

Heaffirmed  in  Bay  v.  State,  4  Tex.  Ap.  454;  Harkins  ▼.  State,  6  Tex. 
Ap.  454. 

On  Application  for  Continuance  Because  of  Absence  of  WitnesBea* 
counter-affidavits  are  admissible  only  to  show  want  of  diligence  or  im- 
practicability of  obtaining  attendance  of  such  witnesses. 

Approved  in  Bucker  v.  State,  7  Tex.  Ap.  559,  reaffirming  rule;  Vick- 
ery  v.  State,  7  Tex.  Ap.  402,  second  continuance  should  be  granted 
where  statute  complied  with  and  no  counter-showing  that  diligence 
had  not  been  used. 

Any  Fact  Tending  to  Show  That  Stolen  Property  Came  Honestly 
into  accused's  possession  is  competent  evidence  for  him. 

Approved  in  Allen  v.  State,  4  Tex.  Ap.  585,  reaffirming  rule;  Chil- 
dress V.  State,  10  Tex.  Ap.  699,  defendant  cannot  fabricate  evidence 
for  himself  by  his  own  declarations.     See  note,  70  Am.  Dec.  451. 

Where  Defendant  Applies  for  Change  of  Venue  on  Ground  of 
prejudice  or  combination  against  him,  the  state  may  disprove  sueh 
allegations  or  show  defendant's  supporting  affiants  not  to  be  credible 
persons. 

Approved  in  Cox  t.  State,  8  Tex.  Ap.  283,  reaffirming  role;  Lab- 
baite  v.  State,  6  Tex.  Ap.  259,  and  Johnson  v.  State,  4  Tex.  Ap.  271, 
affirming  judgment  refusing  continuance  where  not  shown  that  court 
abused  its  discretion;  Bothschild  v.  State,  7  Tex.  Ap.  535,  refusing 
change  of  venue  where  affidavits  in  support  of  motion  not  made  by 
credible  persons. 

Variance  Between  Middle  Initial  of  Party  Named  in  Indictment 
and  that  proved  does  not  vitiate  the  indictment. 

Approved  in  English  v.  State,  30  Tex.  Ap.  471,  18  S.  W.  95,  re- 
affirming rule;  Delphino  v.  State,  11  Tex.  Ap.  31,  middle  name  or 
initial  is  not  known  in  law  unless  its  omission  resulted  in  injury  to 
different  person  than  one  intended. 

2  Tex.  Ap.  537-539,  HEILBBON  v.  STATE. 

Additional  InstructlonB  Desired  Should  be  Presented  to  the  court 
in  exact  language  in  which  intended  they  should  be  given. 

Beaffirmed  in  Loyd  v.  State,  19  Tex.  Ap.  323. 

In  Misdemeanors  This  Court  will  not^  as  a  Qeneral  Bole,  notice 
unassigned  errors. 

Approved  in  Smith  v.  State,  4  Tex.  Ap.  627,  in  misdemeanor  cases 
unassigned  errors  which  do  not  go  to  foundation  of  action  will  not 
be  noticed. 

2  Tex.  Ap.  539-546,  PUGH  Y.  STATE. 

Only  the  Law  Applicable  to  Legitimate  Deductions  from  evidence 
should  be  given  jury. 
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Approved  in  Erwin  v.  State,  10  Tex.  Ap.  708,  reversing  judgment 
where  law  applicable  to  case  not  given  jury. 

Law  Applicable  to  Leas  Degrees  of  Oilense  Charged  in  Indictment 
should  not  be  given  jury  unless  there  be  evidence  in  support  thereof. 

Reaffirmed  in  Gatlin  v.  State,  5  Tex.  Ap.  542;  Winn  ▼.  State,  5  Tex. 
Ap.  624. 

Passion,  Engendered  by  Conflict  Froyoked  by  Accused,  can  sup- 
ply no  mitigation  of  offense. 

Reaffirmed  in  Hardin  v.  State,  4  Tex.  Ap.  367. 

Drunkenness  Does  not  Mitigate  voluntary  crime. 

Reaffirmed  in  Jeffries  v.  State,  9  Tex.  Ap.  605;  State  ▼.  Weaver, 
35  Or.  417,  58  Pac.  110.  See  notes,  40  Am.  Rep.  564;  36  L.  R.  A. 
466,  477. 

2  Tex.  Ap.  547-649,  WABE  v.  STATE. 

Indictment  for  Theft  of  Seyeral  Articles  may  Allege  Aggregate 
value  of  whole  without  alleging  separate  value,  but  the  proof  must 
show  theft  of  all  articles. 

Reaffirmed  in  Street  v.  State,  7  Tex.  Ap.  7.  Approved  in  Jesse 
French  Piano  etc.  Co.  v.  Phelps,  47  Tex.  Civ.  388,  105  S.  W.  227,  in 
trespass  for  breaking  into  house  and  removing  piano,  general  alle- 
gation as  to  articles  missed  and  their  value  is  sufficient;  Duren  v. 
State,  15  Tex.  Ap.  628,  arguendo. 

Distinguished  in  Smith  v.  State,  53  Tex.  Cr.  171,  109  S.  W.  127,  un- 
der indictment  for  theft  of  three  hundred  and  forty  pounds  of  brass, 
state  need  not  prove  theft  of  entire  amount. 

Under  the  Statute  the  Certainty  Bequired  in  an  Indictment  is  such 
as  will  enable  accused  to  plead  the  judgment  that  may  be  given  upon 
it  in  bar  of  any  prosecution  for  same  offense. 

See  note,  51  Am.  Dec.  235. 

Where  Married  Woman  Abandoned  by  Her  Husband,  the  ownership 
of  community  property  stolen  from  her  possession  may  be  alleged  to 
be  in  her. 

Approved  in  Jones  v.  State,  47  Tex.  Cr.  128,  122  Am.  St.  Rep.  680, 
80  S.  W.  531,  where  indictment  alleging  ownership  of  house  burglar- 
ized in  wife,  and  evidence  showed  husband  and  wife  lived  together 
and  that  same  was  community  property,  variance  fatal;  Crockett  v. 
State,  5  Tex.  Ap.  528,  if  stolen  property  is  property  of  widow  and 
her  children,  ownership  may  be  alleged  to  be  in  the  widow. 

2  Tex.  Ap.  550--559,  THOMASON  y.  STATE. 

Plea  by  Accnsed  That  He  was  in  Jail  and  Preyented  from  attend- 
ing court  and  challenging  grand  jury  is  insufficient  in  failing  to  al- 
lege against  array  or  individual  jurors  any  cause  of  challenge  specified 
in  the  code. 

Approved  in  Cordova  v.  State,  6  Tex.  Ap.  219,  reaffirming  rule  un- 
der similar  facts.     See  notes,  28  L.  R.  A.  205;  27  L.  R.  A.  778,  788. 

Want  of  Diligence  in  the  Discoyery  of  Eyidence  is  not  Excused  by 
confinement  in  jail  unless  shown  that  accused  had  no 'friends  or  coun- 
sel capable  of  rendering  necessary  assistance. 

Approved  in  Childs  v.  State,  10  Tex.  Ap.  185,  refusing  new  trial 
where  diligence  not  used  to  procure  evidence^  and  its  materiality  not 
shown. 
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2  Tez.  Ap.  560-588,  EX  PARTE  BOTHSOHILD. 
Court  of  Appeals  cannot  Bevlso  the  Opinion  of  the  Court  or  Judge 

on  incidental  questione  which  arose  on  the  hearing  of  a  habeas  corpus 
case. 

Heaffirmed  in  Ex  parte  Boland,  11  Tex.  Ap.  167. 

Under  the  Bill  of  Bights  All  Persons  diall  be  Bailable  by  snfficient 
sureties,  unless  for  capital  cases  where  the  proof  is  evident. 

Approved  in  Ex  parte  Foster,  5  Tex.  Ap.  646,  32  Am.  Bep.  577,  de- 
fining the  expression  "where  proof  is  evident." 

Allowance  of  Bail  is  of  Judicial  discretion. 

Approved  in  Stete  v.  Hartzell,  13  N.  D.  357,  100  N.  W.  746,  holding 
petitioners  not  entitled  to  bail  as  strict  legal  right. 

2  Tex.  Ap.  588-610,  DAVIS  y.  STATE. 
All  Persons  are  Accomplices  "Who  Stand  in  the  Belatlon  of  Principal 

offenders  as  defined  in  articles  214-219,  Penal  Code,  or  where  thev 
stand  in  the  technical  relation  of  accessories  as  defined  in  article  219 
of  said  code. 

Approved  in  Jackson  v.  State,  4  Tex.  Ap.  301,  citing  leading  ease 
as  one  to  follow  in  ascertaining  who  are  accomplices;  Ham  v.  State, 
4  Tex.  Ap.  675,  fact  that  witness  was  accomplice  with  defendant  in 
other  offenses  than  the  one  on  trial  does  not  constitute  him  an  ac- 
complice in  that  particular  case;  Brown  v.  State,  6  Tex.  Ap.  313,  to 
treat  witness  as  accomplice  there  must  appear  facts  or  circumstances 
which  create  reasonable  presumption  of  guilty  complicity;  Freeman 
v.  State,  11  Tex.  Ap.  95,  40  Am.  Bep.  789,  if  witness  implicates  him- 
self, it  is  immaterial  that  he  claims  he  was  coerced;  House  v.  State, 
16  Tex.  Ap.  33,  and  Ortis  v.  State,  18  Tex.  Ap.  283,  defining  "accom- 
plice"; Hornsberger  v.  State,  19  Tex.  Ap.  343,  "accomplice"  includes 
principals  and  accessories.    See  note,  71  Am.  Dec.  678. 

To  Warrant  Conviction  upon  an  Accomplice's  Testimony,  the  corrob- 
oration must  not  be  limited  to  the  corpus  delicti,  but  must  tend  to 
connect  accused  with  commission  of  the  offense. 

Approved  in  Tooney  v.  State,  5  Tex.  Ap.  193,  Roach  v.  State,  8  Tex. 
Ap.  492,  Blakely  v.  State,  24  Tex.  Ap.  625,  5  Am.  St.  Rep.  916,  7  S. 
W.  235,  and  State  v.  Hall,  31  W.  Va.  509,  7  S.  E.  424,  all  reaffirming 
rule;  Gillian  v.  State,  3  Tex.  Ap.  137,  reversing  where  testimony  of 
accomplice  not  corroborated  on  material  point;  Sweat  v.  State,  4  Tex. 
Ap.  624,  affirming  judgment  where  testimony  of  accomplice  sufficiently 
corroborated;  Clan  ton  v.  State,  13  Tex.  Ap.  157,  corroboration  of  ac- 
complice need  not  be  conclusive;  Crowell  v.  State,  24  Tex.  Ap.  411,  6 
S.  W.  320,  reversing  where  testimony  of  accomplice  not  corroborated 
as  to  material  matters. 

Admissions  of  Party  in  Jail  or  in  Custody  are  Inadmissible  un]e59 
voluntarily  made  after  party  cautioned  that  they  may  be  used  against 
him,  unless  he  stated  facts  or  circumstances  found  to  be  true  and  con- 
ducing to  establish  guilt. 

Approved  in  Weller  v.  State,  16  Tex.  Ap.  213,  reaffirming  rule;  Mar- 
shall V.  State,  5  Tex.  Ap.  293,  when  confession  of  main  fact  in  issue 
is  inadmissible,  evidence  of  collateral  facts  tending  to  establish  main 
fact  are  inadmissible;  People  v.  Wolcott,  51  Mich.  615,  17  N.  W.  79, 
admissions  of  defendant  are  inadmissible  where  obtained  by  fraud. 
See  notes,  18  L.  R.  A.  (n.  s.)  792;  53  L.  R.  A.  406. 

In  Every  Criminal  Case  the  Court  must  Deliyer  to  Jury  a  written 
charge  distinctly  setting  forth  the  law  applicable  to  the  case,  and 
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in  felonj  cases  the  judge  should  give  this  charge  whether  asked  or 
not. 

Approved  in  Boaeh  v.  State,  4  Tex.  Ap.  51,  reversing  where  proper 
instruction  as  to  accomplice  not  given. 

2  Tex.  Ap.  610-612»  28  Am.  Bep.  439,  HOLOMAN  y.  STATE. 

Selling  "Prlze-caady"  In  Boxes,  representing  each  box  to  contain 
money  or  jewelry,  is  a  device  in  the  nature  of  a  lottery,  in  violation 
of  the  Penal  Code,  subjecting  the  party  to  a  fine. 

Approved  in  Quatsoe  v.  Eggleston,  42  Or.  319,  71  Pac.  67,  holding 
contract  between  an  advertiser  of  pianos  and  merchant  to  give  piano 
to  one  receiving  most  votes  was  not  lottery,  there  being  no  element 
of  chance;  Equitable  Loan  etc.  Co.  v.  Waring,  117  Ga.  616,  97  Am. 
St.  Rep.  177,  44  S.  E.  327,  62  L.  E.  A.  93,  holding  investment  cer- 
tificates issued  by  corporation  were  not  in  nature  of  lottery  as  re- 
demption of  same  determined  by  table  of  numbers;  State  v.  Kansas 
etc.  Assn.,  45  Kan.  353,  23  Am.  St.  Eep.  729,  25  Pac.  985,  11  L.  E.  A. 
430,  a  scheme,  generally  known  as  ''playing  policy,''  is  a  lottery; 
State  V.  Boneil,  42  La.  An.  1114,  21  Am.  St.  Eep.  417,  8  So.  300,  10 
L.  E.  A.  60,  any  scheme  for  distribution  of  prizes  by  lot  or  chance 
is  a  lottery;  State  v.  Overton,  16  Nev.  150,  distributing  prizes  by  rafQe 
is  a  lottery;  Horner  v.  United  States,  147  U.  S.  463,  13  Sup.  Ct.  Eep. 
415,  37  L.  242,  any  scheme  offering  prizes,  dependent  upon  lot  or 
chance,  is  a  lottery.  See  notes,  32  Am.  Eep.  436;  16  Am.  St.  Eep.  45; 
7   L.  E.  A.  600. 

2  Tex.  Ap.  613-618,  BXTPBEE  v.  STATE. 

Where  Change  of  Venue  Asked  Because  of  Prejudice  or  combina- 
tion against  accused,  the  court  may  examine  his  supporting  affiants 
touching  their  means  of  knowledge  of  matters  stated  in  affidavits. 

Eeaffirmed  in  Eothschild  v.  State,  7  Tex.  Ap.  535;  Cox  v.  State,  8 
Tex.  Ap.  283.     See  note,  74  Am.  Dec.  244. 

The  Discretion  Vested  In  District  Judges  to  Determine  the  truth 
and  sufficiency  of  applications  for  change  of  venue  is  judicial,  and 
subject  to  revision  by  this  court  on  appeal  when  presented  by  bill  of 
exceptions. 

Eeaffirmed  in  Bohannon  v.  State,  14  Tex.  Ap.  302. 

2  Tez.  Ap.  618-621,  MONTGOMEBT  v.  STATE. 

Where  a  Bepealing  Law  Makes  No  Proyislon  for  Fending  Cases, 
under  repealed  law,  such  cases  are  controlled  by  article  15,  Penal  Code; 
hence,  offenders  against  repealed  law  cannot  be  punished. 

Eeaffirmed  in  Thomas  v.  State,  3  Tex.  Ap.  113;  Tuton  v.  State,  4 
Tex.  Ap.  473;  Halfin  v.  State,  6  Tex.  Ap.  215.  Approved  in  Hall  v. 
State,  52  Tex.  Cr.  198,  107  8.  W.  150,  applying  rule  in  prosecution 
for  violation  of  game  law.  See  notes,  12  Am.  Dec.  480;  94  Am.  Dec. 
218. 

2  Tez.  Ap.  623-645»  BX7LES  FOB  THE  SUFBEME  COUBT. 

Bule  76.  Cited  in  Eatcliff  v.  State,  29  Tex.  Ap.  250,  15  S.  W.  597, 
court  of  appeals  cannot  by  certiorari  require  clerk  of  lower  court  to 
send  up  statement  of  facts  containing  copies*  of  written  instruments 
not  contained  in  original  statement. 

Bule  82  et  seq.  Cited  in  McWhorter  v.  State,  13  Tex.  Ap.  532,  to 
effect  that  transcript  should  contain  all  the  proceedings  as  in  civil 
ease. 
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Bnlee  on  Pages  637,  638,  639  and  645.  Cited  in  Tooke  v.  State,  23 
Tex.  Ap.  12,  3  S.  W.  784^  to  effect  that  rules  of  civil  cases  apply  to 
criminal  cases. 

2  Tez.  Ap.  653-680,  BULBS  FOB  DISTBICT  COXIBT. 

Bules  Oovemlng  In  Criminal  Cases  in  County  and  district  courts. 

Cited  in  Dishongh  v.  State,  4  Tex.  Ap.  159,  admonishing  clerks  to 
put  file-marks  on  papers*  and  observe  rules  of  court  in  preparation  of 
transcripts;  Thompson  v.  State,  4  Tex.  Ap.  46,  calling  attention  of 
judges  and  attorneys  for  state  to  rules  of  supreme  court,  and  of  clerks 
to  mode  of  preparing  transcripts. 

Bnle  56.  Cited  in  McWhorter  v.  State,  13  Tex.  Ap.  531,  rule  applies 
to  criminal  as  well  as  civil  cases;  Cooper  v.  State,  7  Tex.  Ap.  198, 
statement  of  facts  should  show  that  defendant  "excepted"  to  the  evi- 
dence when  used  in  lieu  of  bill  of  exceptions. 

Bnles  110,  111,  112,  and  113.  Cited  in  Fuller  v.  State,  19  Tex.  Ap. 
388,  record  of  organization  of  grand  jury  constitutes  no  part  of  record 
essential  to  be  included  in  transcript. 

Bnle  116.  Cited  in  Kerrigan  v.  State,  21  Tex.  Ap.  493,  2  8.  W.  757, 
certificate  to  statement  of  facts  need  not  in  so  many  words  state  that 
statement  contains'  all  the  facts  proved. 
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3  Tez.  Ap.  1-7,  GRANT  v.  STATE. 

Appellate  Conrt  will  not  Beyise  Ruling  Denying  Motion  for  eon< 
tinuance  when  appellant  does'  not  save  point  by  proper  bill  of  excep- 
tions. 

Approved  in  Blan^jienship  v.  State,  5  Tex.  Ap.  219,  reaffirming  rule; 
Allen  V.  State,  4  Tex.  Ap.  583,  exception  to  ruling  noted  in  minutes 
not  sufficient  for  revision  on  appeal;  Harris  v.  State,  6  Tex.  Ap.  Ill, 
refusing  to  revise  denial  of  continuance  where  transcript  does  not 
show  exceptions. 

Indictment  Describing  Property  Stolen  by  Both  Qeneric  and  specific 
name  is  sufficient. 

Approved  in  Trafton  v.  State,  5  Tex.  Ap.  483,  indictment  describ- 
ing stolen  property  as  a  yearling,  species  of  neat  cattle,  is  sufficient; 
Mizell  V.  State,  38  Fla.  23,  20  So.  770,  indictment  charging  property 
stolen  as  one  cow  sufficient. 

8  Tex.  Ap.  8-13,  MYERS  ▼.  STATE. 

Persons  Obarged  as  Accomplices  Either  In  Same  or  Different  Indict- 
ments, when  either  indictment  has  been  dismissed,  or  they  have  been 
acquitted,  are  competent  witnesses  for  each  other. 

Approved  in  Morrill  v.  State,  5  Tex.  Ap.  449,  reaffirming  rule;  Bur- 
dett  V.  State,  61  Tex.  Cr.  347,  101  S.  W.  989,  applying  rule  in  trial  for 
theft  where  codefendant  pleaded  guilty  and  accepted  judgment;  Ham 
V.  State,  4  Tex.  Ap.  675,  accomplice  can  testify  when  not  indicted  with 
defendant;  Moore  v.  State,  7  Tex.  Ap.  20,  witness'  indicted  for  same 
offense  not  competent  to  testify;  Bangel  v.  State,  22  Tex.  Ap.  645,  3 
S.  W.  789,  erroneous  to  introduce  accomplices  charged  with  same 
offense  by  separate  indictments. 

Miscellaneous. — Myers  v.  State,  8  Tex.  Ap.  324,  referring  historically 
to  former  appeal. 

3  Tez.  Ap.  13-15,  EOUNS  ▼.  STATE. 

Error  not  to  Correct  Charge  Instructing  npon  Other  Statutory 
grounds  of  aggravated  assault,  by  special  instruction  upon  assault 
alleged  in  indictment. 

Approved  in  Parker  v.  State,  22  Tex.  Ap.  107,  3  S.  W.  103,  Steagald 
V.  State,  22  Tex.  Ap.  491,  3  S.  W.  778,  and  Blige  v.  State,  20  Fla.  753, 
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51  Am.  Bep.  630,  all  reaffirming  mle;  Ferguson  v.  State,  4  Tex.  Ap. 
157,  error  to  charge  upon  aggravated  circumstanees  not  contained  in 
information;  Tooney  v.  State,  5  Tex.  Ap.  193,  reversing  where  court 
charged  upon  issue  not  contained  in  information;  McQee  v.  State,  5 
Tex.  Ap.  493,  reversing  where  court  charged  upon  premeditated  design 
not  alleged  in  information;  Kennedy  v.  State,  9  Tex.  Ap.  403,  revers- 
ing where  court  charged  upon  other  statutory  aggravated  circum- 
stances not  alleged;  Lott  v.  State,  17  Tex.  Ap.  601,  reversing  where 
judge*  did  not  limit  his  charge  to  information. 

In  Criminal  Cases,  the  Cluurge  must  Set  Forth  Law  Applicable  to 
the  case,  and  the  case  is  the  offense  charged  in  the  indictment. 

Approved  in  Williamson  t.  State,  5  Tex.  Ap.  487,  indictment  is  in- 
sufficient in  not  charging  a  statutory  ground  of  aggravated  assault. 

When  Indictment  Charges  Assault  With  a  Weapon,  which  may  or 
may  not  be  a  deadly  weapon,  jury  should  be  instructed  upon  meaning 
of  deadly  weapons. 

Approved  in  Hunt  v.  State,  6  Tex.  Ap.  664,  reaffirming  rule;  Mc- 
Beynolds  v.  State,  4  Tex.  Ap.  328,  deadly  weapon  is  one  capable  of 
producing  death  in  manner  used;  Briggs  v.  State,  6  Tex.  Ap.  146,  sus- 
taining conviction  where  defendant  inflicted  wounds  with  a  knife; 
Howard  v.  State,  18  Tex.  Ap.  351,  reversing  where  court  failed  to 
charge  that  knife  was  a  deadly  weapon;  Tollett  v.  State  (Tex.  Cr.), 
55  S.  W.  335,  Wilson  v.  State,  37  Tex.  Cr.  159,  38  S.  W.  1015,  both  sus- 
taining conviction  where  court  correctly  charged  upon  meaning  of 
deadly  weapon;  Campbell  v.  State,  111  Wis.  162,  86  X.  W.  859,  whether 
chair  used  in  an  affray  is  a  deadly  weapon  is  for  the  jury. 

Whether  a  Chair  is  a  Deadly  Weapon  Depends  upon  Its  Size,  weight 
and  manner  in  which  it  is  used. 

Approved  in  Campbell  v.  State,  111  Wis.  162,  86  N.  W.  859,  holding 
in  trial  for  murder,  question  whether  or  not  chair  alleged  used  by 
accused  was  deadly  weapon  depends  upon  the  manner  in  which  it  was 
used  and  is  for  jury.     See  note,  21  L.  B.  A.  (n.  s.)  506. 

8  Tex.  Ap.  15-17,  TOBK  ▼.  STATE. 

An  Information  must  Allege  Time  of  Commission  of  the  Offense  to- 
be  some  date  anterior  to  filing  thereof. 

Approved  in  Adkins  v.  State,  103  Ga.  12,  29  S.  E.  435,  allegation 
of  commission  of  crime  after  filing  information  is  defective.  See 
note,  2  L.  B.  A.  (n.  s.)  253. 

3  Tex.  Ap.  17-31,  USTEB  v.  STATE. 

Recalling  Witnesses  or  Introducing  New  Witnesses  after  close  of 
case  is  discretionary  with  judge,  and  will  not  be  reversed  unless  judge 
abuses  his  discretion. 

Approved  in  Ham  v.  State,  4  Tex.  Ap.  673,  permitting  witnesses  to 
hear  testimony  is  discretionary;  Noftsinger  v.  State,  7  Tex.  Ap.  322, 
permitting  introduction  of  testimony  after  announcement  of  close  is 
discretionary. 

Jury  Shoold  be  Instructed  as  to  Law  Applicable  to  All  Deductions. 
which  jury  may  draw  from  facts  in  evidence. 

Approved  in  Steagald  v.  State,  22  Tex.  Ap.  491,  3  S.  W.  778,  re- 
affirming rule;  Dunham  v.  State,  3  Tex.  Ap.  468,  jury  should  be  in- 
structed on  all  deductions  from  the  evidence;  Wasson  v.  State,  3  Tex. 
Ap.  481,  jury  must  be  instructed  regarding  law  applicable  to  special 
facts. 
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Wbere  Eyidence  Shows  Deceased  was  Armed  and  Acted  in  threaten- 
ing manner,  jury  should  bo  instructed  on  question  of  self -defense,  and 
matter  left  to  their  decision. 

Approved  in  Edwards  ▼.  State,  5  Tex.  Ap.  594^  reaf&rming  rule; 
Cheek  y.  State,  4  Tex.  Ap.  449,  reasonable  apprehension  of  great  bodily 
harm  excuses  use  of  force  to  protect  life;  Pogue  v.  State,  12  Tex.  Ap. 
297,  error  not  to  charge  upon  law  of  self-defense  where  jury  were  to 
determine  matter;  Hopkins  v.  State  (Tex.  Cr.),  50  S.  W.  382,  where 
various  circumstances  tend  to  show  adequate  cause  in  homicide  case, 
court  should  instruct  thereon. 

Evidence  of 'Bad  Character  of  Two  Aaaociatea  of  Deceased  and  of 
their  attempt  to  rob  him  while  he  was  dying,  is  inadmissible. 

See  note,  3  L.  B.  A.  (n.  s.)  366. 

3  Tez.  Ap.  S1-S3,  IHOHOLSON  ▼.  STATE. 

Indictment  Under  Article  713,  Penal  Code,  providing  punishment 
of  person  willfully  killing  certain  animals,  must  allege  the  amount  of 
injury  done  the  owner. 

Approved  in  Street  t.  State,  7  Tex.  Ap.  7,  reaffirming  rule;  TJecker 
V.  State,  4  Tex.  Ap.  236,  reversing  where  complaint  did  not  allege  in- 
jury to  owner.    See  notes,  32  Am.  Dec.  670;  128  Am.  St.  Bep.  173. 

3  Tex.  Ap.  33-34,  CAMPBELL  ▼.  STATE. 

Appellate  Court  will  not  Eeyise  Baling  in  Case  of  misdemeanor  un- 
less exceptions  are  taken  at  trial  and  set  forth  in  bill  of  exceptions. 

Beaffirmed  in  Forrest  v.  State,  3  Tex.  Ap.  233;  Work  v.  State,  3  Tex. 
Ap.  235;  Hobbs  v.  State,  7  Tex.  Ap.  119;  Loyd  v.  State,  19  Tex.  Ap. 
323. 

8  Tex.  Ap.  36-39,  THOBNBBBBT  v.  STATE. 

Under  Article  404,  Code  of  Criminal  Procedure,  and  under  act  of 
1876,  information  filed  without  any  affidavit  or  sworn  complaint  charg- 
ing accused  with  commission  of  any  offense  against  the  law,  is  suffi- 
cient to  support  a  conviction. 

Approved  in  Johnson  v.  State,  4  Tex.  Ap.  595,  offense  in  informa- 
tion must  correspond  to  that  alleged  in  affidavit;  Williamson  v.  State, 
5  Tex.  Ap.  486,  information  must  correspond  to  affidavit;  Calvert  v. 
State,  8  Tex.  Ap.  539,  reversing  where  there  is  variance  between  in- 
formation and  affidavit;  State  v.  Wilkinson,  36  Mo.  Ap.  380,  quashing 
information  when  not  based  on  sworn  statement  of  informant. 

3  Tex.  Ap.  39-40,  WAKEFIELD  ▼.  STATE. 

Statement  of  Facte  will  not  be  Considered  by  Coart  of  Appeals  un- 
less approved  and  signed  by  the  trial  judge. 

Approved  in  Lawrence  v.  State,  7  Tex.  Ap.  193,  statement  of  facts 
must  be  signed  by  judge. 

Exception  to  Baling  of  Court  Noted  in  Becord  will  not  be  con- 
sidered on  appeal  unless  taken  up  in  bill  of  exceptions. 

Beaffirmed  in  Carlson  v.  State,  5  Tex.  Ap.  202. 

8  Tex.  Ap.  40-46,  ADDISON  ▼.  STATE. 

Indictment  Charging  Theft  of  Three  Different  Animals  from  three 
different  persons  taken  at  same  time  and  from  same  place  is  not  de- 
fective. 

Approved  in  Peck  v.  State,  54  Tex.  Cr.  83,  111  S.  W.  1020,  Rucker  v. 
StatOi  7  Tex.  Ap.  554,  Hudson  v.  btate,  9  Tex.  Ap.  154,  35  Am.  Rep. 
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734,  and  State  v.  Nash,  86  N.  C.  655,  all  reaffirming  rule;  Adams  t. 
State,  16  Tex.  Ap.  171,  stealing  different  articles  from  different  people 
at  same  time  and  place  is  subject  to  one  indictment;  Furnace  ▼.  State, 
153  Ind.  95,  54  N.  E.  442,  sustaining  conviction  of  larceny  for  stealing 
property  of  different  persons  at  same  time.  See  note,  41  Am.  Bep. 
476. 

It  is  the  Provloco  of  the  Jnry  to  Consider  and  Pass  upon  conflicting 
testimony,  and  to  determine  -weight  and  credit  to  be  given  to  wit- 
nesses. 

Approved  in  Taylor  v.  State,  5  Tex.  Ap.  2,  sustaining  conviction 
where  evidence  was  sufficient,  though  error  was  committed;  Walker  v. 
State,  14  Tex.  Ap.  629,  conviction  will  be  sustained  when  supported 
by  sufficient  evidence. 

3  Tex.  Ap.  47-48,  BOBEBTS  ▼.  STATE. 

No  Appeal  Iiies  from  a  Judgment  Overmllng  Motion  for  new  trial 
or  in  arredt  of  judgment  in  criminal  case. 

Approved  in  Labbaite  v.  State,  4  Tex.  Ap.  170,  reaffirming  rule; 
White  V.  Pease,  15  Utah,  172,  49  Pac.  417,  dismissing  appeal  from 
order  denying  new  trial;  dissenting  opinion  in  McCorquodale  v.  State, 
54  Tex.  Gr.  367,  98  S.  W.  888,  majority  holding  court  of  appeals  might 
correct  judgment.     See  note,  28  L.  B.  A.  628,  631. 

Statement  of  Facts  mnst  be  Certified  by  judge. 

Approved  in  Carlson  v.  State,  5  Tex.  Ap.  202,  reaffirming  rule;  Law- 
rence V.  State,  7  Tex.  Ap.  193,  sustaining  motion  to  quash  where  judge 
did  not  certify  statement  of  facts. 

3  Tex.  Ap.  4&-51,  BUTLEB  ▼.  STATE. 

To  Impeach  Witness^  Bad  Character  for  Tmth  most  be  Notorloos  in 
the  community  in  which  he  lived,  and  proof  of  such  character  by  one 
witness  will  generally  be  deemed  unsatisfactory. 

Approved  in  Stephens  v.  State,  10  Tex.  Ap.  124,  reaffirming  rule; 
Rider  v.  State,  26  Tex.  Ap.  341,  9  S.  W.  690,  one  witness  cannot  im- 
peach state's  witness;  Bradshaw  v.  State,  44  Tex.  Gr.  224,  70  S.  W.  216, 
holding  in  trial  for  robbery,  impeachment  of  witness  for  truth  by  an- 
other witness,  insufficient,  but  credibility  of  testimony  along  with  other 
testimony  was  for  jury.     See  note,  19  L.  B.  A.  741. 

Court  cannot  Instruct  Jury  to  Discard  Certain  Evidence,  but  must 
confine  itself  to  law  applicable  to  case. 

Approved  in  Cooper  v.  State,  7  Tex.  Ap.  202,  reaffirming  rule;  Ben- 
son v.  State,  56  Tex.  Cr.  60,  118  S.  W.  1053,  condemning  instruction 
that  jury  might  give  such  weight  to  impeaching  testimony  as  they  saw 
fit;  Dobbs  V.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  where,  upon  trial 
for  murder,  there  was  evidence  of  accused  purchasing  cartridges, 
charge  that  if  jury  believed  cartridges  were  bought  to  kill  was  er- 
roneous; State  V.  Barry,  11  N.  D.  450,  92  N.  W.  818,  where,  in  murder 
trial,  charge  expressed  views  of  judge  as  to  e£fect  of  evidence  offered 
by  state,  it  was  erroneous;  Bice  v.  State,  3  Tex.  Ap.  455,  reversing 
where  judge  charged  weight  of  certain  evidence;  Benfro  v.  State,  9 
Tex.  Ap.  231,  reversing  where  court  intimated  in  its  charge  certain 
evidence  was  untrue.     See  notes,  72  Am.  Dec.  543;  76  Am.  Dec.  66. 

Testimony  Presupposing  the  Existence  of  Other  and  better  evi- 
dence is  objectionable,  and  not  conclusive. 

Approved  in  Bostick  v.  State,  11  Tex.  Ap.  132,  reversing  where 
court  refused  admittance  of  cumulative  testimony;  Hunter  v.  State, 
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13  Tex.  Ap.  18,  best  evidenee  must  be  introdueed  or  its  absence  satis- 
factorilj  accounted  for. 

8  Tex.  Ap.  51-56,  HABMON  ▼.  STATE. 

Ileclarations  of  a  Party  In  His  Own  Behalf  are  Only  Admissible 
when  made  at  time  of  transaction  and  expressive  of  its  character, 
motive  or  object. 

Approved  in  Bay  v.  State,  4  Tex.  Ap.  455,  declarations  of  defend- 
.ant  on  evening  of  homicide  not  admissible;  Powell  v.  State,  5  Tex. 
Ap.  243,  defendant's  declarations  before  time  of  killing  not  admis- 
sible; Jones  V.  State,  8  Tex.  Ap.  652,  defendant's  letters  written  after 
committing  offense  not  admissible;  White  v.  State,  18  Tex.  Ap.  63, 
refusing  admittance  of  defendant's  declarations  not  made  at  time  of 
theft;  Hurley  v.  State,  30  Tex.  Ap.  338,  28  Am.  St.  Bep.  922,  17  S.  W. 
458,  self-serving  declarations  are  not  admissible;  Bobinson  v.  State, 
3  Tex.  Ap.  257,  such  declarations  are  only  admissible  when  part  of  res 
gestae;  Threadgill  v.  State,  32  Tex.  Or.  454,  24  S.  W.  512,  excluding 
declaration  relative  to  stolen  article  made  thirty  days  after  the  taking. 

Distinguished  in  Sager  v.  State,  11  Tex.  Ap.  113,  permitting  in- 
troduction on  cross-examination  of  defendant's  declarations  made  after 
committing  offense. 

New  Trial  will  not  be  Granted  for  Newly  Discovered  ETldence  when 
party  with  due  diligence  could  have  found  it  before  trial. 

Approved  in  Thomason  v.  State,  2  Tex.  Ap.  559,  Terry  v.  State, 
3  Tex.  Ap.  240,  and  Shultz  v.  State,  5  Tex.  Ap.  395,  all  reaffirming 
rule;  Tooney  v.  State,  5  Tex.  Ap.  185,  refusing  new  trial  when  de- 
fendant could  have  found  testimony;  Tuttle  v.  State,  6  Tex.  Ap.  561, 
refusing  new  trial  where  affidavit  is  made  by  attorney  and  does  not 
negative  defendant's  knowledge  of  testimony;  Hutto  v.  State,  7  Tex. 
Ap.  50,  refusing  new  trial  where  defendant  does  not  follow  rules  re- 
garding such  evidence. 

Objection  to  Admissibility  of  Evidence  Should  be  Made  when  its 
introduction  is  proposed. 

Approved  in  Daffin  v.  State,  11  Tex.  Ap.  79,  objection  to  incom- 
petent evidence  should  be  made  before  verdict. 

8  Tez.  Ap.  58-63,  MIUBS  v.  STATE. 

Court  must  See  from  Verdict  that  the  Issue  of  Ouilt  and  penalty 
assessed  by  jury  is  in  harmony  with  each  other. 

Approved  in  Thalheim  v.  State,  38  Fla.  206,  20  So.  949,  Meadow- 
croft  V.  People,  163  111.  89,  45  N.  E.  312,  35  L.  E.  A.  176,  reversing 
where  verdict  does  not  state  sum  defendant  embezzled,  though  sen- 
tencing him. 

3  Tex.  Ap.  63-67,  WILSON  v.  STATE. 

Bobbery  may  be  Oommitted  by  Assault  and  Putting  in  Fear  of  life 
or  bodily  injury,  or  by  violence  and  putting  in  fear  of  life  or  bodily 
injury. 

Reaffirmed  in  Williams  v.  State,  10  Tex.  Ap.  11,  12;  People  v.  Cal- 
vin, 60  Mich.  122,  26  N.  W.  853.     See  note,  70  Am.  Dec.  178. 

Distinguished  in  Williams  v.  State,  12  Tex.  Ap.  242,  assault  must 
be  proved  to  subtain  indictment. 

Because  a  Juror  had  Been  Peremptorily  Challenged  by  defendant  on 
former  trial  is  not  a  good  cause  for  challenge. 

Approved  in  Easterwood  v.  State,  34  Tex.  Cr.  40o,  31  S.  W.  294, 
overruling  defendant's  challenge  where  he  did  not  show  prejudice  of 
juror. 
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A  Taking  of  Property  from  the  Person  of  Another,  but  without  put- 
ting him  in  fear,  is  not  robbery. 
See  note,  57  L.  E.  A.  434. 
Miscellaneous. — Cited  in  Bond  v.  State,  20  Tex.  Ap.  436. 

8  Tex.  Ap.  67-68,  CHAPMAK  v.  STATE. 

Beasonahle  Doubt  is  That  State  of  the  Case  which,  after  considera- 
tion of  the  whole  evidence,  leaves  minds  of  jurors  in  such  condition 
that  they  cannot  say  they  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge. 

Beaffirmed  in  Ham  v.  State,  4  Tex.  Ap.  676. 

Exact  Language  of  Code  of  Civil  Procedure  Conyeys  Meaning  of 
reasonable  doubt  better  than  labored  efforts  to  explain  it. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  639,  refusing  instruction 
which  attempted  to  explain  meaning  of  reasonable  doubt. 

3  Tex.  Ap.  69-70,  EICHABDSON  v.  STATE. 

No  Appeal  to  Court  of  Appeals  Lies  from  Judgment  of  county  court 
in  case  appealed  from  justice's  court  where  the  fine  imposed  was  less 
than  one  hundred  dollars. 

Reaffirmed- in  Johnson  v.  State,  26  Tex.  Ap.  397,  9  S.  W.  612. 

Bond  Double  the  Amount  of  Fine  and  Costs  Imposed  must  be  filed 
before  taking  appeal  from  justice's  to  county  court. 

Approved  in  Miller  v.  State,  21  Tex.  Ap.  276,  17  S.  W.  430,  re- 
affirming rule;  Shields  v.  State  (Tex.  Cr.),  57  S.  W.  670,  dismissing 
appeal  where  appeal  bond  was  not  double  amount  of  fine. 

3  Tex.  Ap.  70-71,  WALEEB  y.  STATE. 

Penal  Code  Omits  Words  "Carried  Away"  in  Defining  Theft  and 
dispenses  with  proof  of  asportation. 

Approved  in  Thompson  v.  State,  35  Tex.  Cr.  522,  34  S.  W.  630,  sus- 
taining indictment  which  did  not  allege  property  was  carried  away. 

3  Tex.  Ap.  72,  JACK  y.  STATE. 

Venue  of  Offense  is,  a  Jurisdictional  Fact»  which  must  be  alleged  in 
indictment  proved  as  alleged,  and  on  appeal,  be  affirmatively  shown 
by  statement  of  facts. 

Approved  in  Harrison  ▼.  State,  3  Tex.  Ap.  565,  Orr  ▼.  State,  25  Tex, 
Ap.  453,  8  S.  W.  645,  both  reaffirming  rule;  Turman  v.  State,  4  Tex. 
Ap.  588,  reversing  where  venue  was  not  proved. 

3  Tex.  Ap.  73-74,  ELMOBE  y.  STATE. 

Where  Appellant  Fails  to  File  Transcript  on  Appeal  from  judgment 
of  conviction  for  misdemeanor,  the  clerk  may  certify  such  facts  to 
appellate  court  and  the  judgment  will  be  affirmed. 

Reaffirmed  in  Chancellor  v.  State,  6  Tex.  Ap.  143. 

Distinguished  in  Perry  v.  State,  9  Tex.  Ap.  371,  vacating  judgment 
of  affirmance. 

3  Tex.  Ap.  74-76,  LIVINGSTON  V.  STATE. 

Statute  Prohibiting  Carrying  of  Arms  Near  Election  Polls  makes 
no  exception  for  those  who  attempt  to  show  threatened  danger. 

Approved  in  Barkley  v.  State,  28  Tex.  Ap.  101,  12  S.  W.  496,  per- 
mitting carrying  of  arms  near  election  polls  to  defend  life  from  openly 
threatened  danger. 
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3  Tax.  Ap.  76-90,  SWOFFOBD  ▼.  STATE. 

Statute  Authorizes  Taking  of  Depositions  in  a  Criminal  Case  at  de- 
fendant's request  when  witness  is  outside  of  state. 

Approved  in  Conner  v.  State,  23  Tex.  Ap.  384,  6  S.  W.  191,  ad- 
mitting testimony  of  witness  outside  of  state  given  at  preliminary  ex- 
amination. 

Application  for  First  Continuance,  Where  Affidavit  Complies  with 
statutory  requirements,  must  be  granted,  and  does  not  rest  on  discre- 
tion of  judge. 

Approved  in  Tooney  ▼.  State,  5  Tex.  Ap.  186,  Farrar  ▼.  State,  5 
Tex.  Ap.  491,  both  reaffirming  rule;  Brown  v.  State,  3  Tex.  Ap.  310, 
subsequent  application  for  continuance  for  obtaining  another  wit- 
ness' testimony  should  be  granted  when  it  conforms  to  statute;  Ste- 
phenson V.  State,  5  Tex.  Ap.  80,  reversing  where  application  for  con- 
tinuance complying  with  statute  was  denied. 

After  Special  Venire  has  Been  Summoned  SherifT  most  Betum  the 
special  venire  facias  with  his  action  upon  it  to  the  clerk  of  the  court. 

Approved  in  Johnson  v.  State,  4  Tex.  Ap.  274,  not  necessary  to 
serve  defendant  with  venire  of  jurors;  Hardin  v.  State,  4  Tex.  Ap. 
363,  no  error  for  state  to  examine  jury  as  to  their  qualifications  be- 
fore defendant. 

Under  Statate,  the  Only  Oround  for  Challenge  to  the  Array  is  that 
officer  summoning  jury  has  acted  corruptly  and  has  willfully  sum- 
moned persons  upon  jury  known  to  be  prejudiced  to  accused  and 
with  view  to  injure  him. 

Reaffirmed  in  Harris  v.  State,  6  Tex.  Ap.  107. 

Where  a  Mistake  has  Been  Made  in  the  Name  of  a  Juror,  the  proper 
practice  is  to  have  the  juror  set  aside  on  motion. 

Beaffirmed  in  Thompson  v.  State,  19  Tex.  Ap.  612;  Hudson  v.  State, 
28  Tex.  Ap.  339,  13  8.  W.  390;  MitcheU  v.  State,  36  Tex.  Cr.  301,  33 
S.  W.  369. 

Wrong  Name  of  Jnror  in  Copy  of  Venire  served  on  accused  is  not  re- 
versible error. 

Approved  in  Territory  v.  Cordova,  11  N.  M.  377,  68  Pac.  922,  apply- 
ing rule  where,  in  copying  list  of  jurors,  name  of  Aliano  Cariago  was 
written  instead  of  Aliano  Torres,  defendant  not  objecting  before  trial. 

3  Tex.  Ap.  90-91,  THABF  ▼.  STATE. 

Only  the  Oath  Prescribed  by  Statate  can  be  legally  administered  to 
jury. 

Approved  in  Collins  v.  State,  5  Tex.  A  p.  40,  41,  reversing  where  jury 
was  not  sworn  according  to  statutory  oath. 

3  Tez.  Ap.  91-103,  DAVIS  ▼.  STATE. 

It  is  Unnecessary  to  Allege  in  Indictment  the  Facts  Belied  upon 
to  show  the  defendant  to  be  a  principal,  though  he  did  not^  actually 
commit  the  offense. 

Approved  in  Watson  v.  State,  28  Tex.  Ap.  40,  12  S.  W.  404,  sus- 
taining conviction  where  defendant  was  jointly  charged  with  com- 
mitting murder;  Red  v.  State,  39  Tex.  Cr.  669,  73  Am.  St.  Rep.  968, 
47  S.  W.  1004,  not  necessary  to  allege  facts  showing  party  was  prin- 
cipal when  his  acts  make  him  one;  Henry  v.  State,  43  Tex.  Cr.  177, 
63  S.  W.  642,  holding  all  persons  present  and  abetting  principal  com- 
mitting offense  are  principals. 
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The  Acts  or  Dedftrations  of  Defendant  are  not  Admissible  evidence 
for  him  unless  tkey  oecurred  within  period  covered  by  criminating 
evidence,  or  tend  to  explain  some  fact  or  eircumstance  proved  against 
him,  or  to  impair  or  destroy  force  of  evidence  for  prosecution. 

Approved  in  Williams  v.  State,  4  Tex.  Ap.  9,  reaffirming  rule;  Rob- 
inson V.  State,  3  Tex.  Ap.  257,  declarations  of  party,  to  be  admissible, 
must  be  such  as  are  considered  res  gestae;  Turner  v.  State,  7  Tex.  Ap. 
599,  admitting  what  defendant  said  at  time  of  transaction;  Fields  v. 
State,  46  Fla.  91,  35  So.  187,  improper  in  trial  for  assault  to  ask  wit- 
ness whether  defendant  had  asked  him  as  officer  for  protection  against 
"B.,"  upon  whom  assault  was  made. 

Distinguished  in  Greene  v.  State,  17  Tex.  Ap.  406,  admitting  declara- 
tions of  defendant  not  considered  res  gestae  to  explain  his  declara- 
tions introduced  by  state. 

When  Fart  of  a  Conversation  is  Drawn  Out  by  Either  Party,  the 
other  is  entitled  to  have  the  whole  conversation  go  to  the  jury. 

Approved  in  Gaither  v.  State,  21  Tex.  Ap.  540,  1  S.  W.  458,  Epson 
V.  State,  29  Tex.  Ap.  608,  16  S.  W.  780,  both  reaffirming  rule;  Jackson 
V.  State,  55  Tex.  Cr.  86,  131  Am.  St.  Bep.  792,  115  S.  W.  266,  defend- 
ant might  introduce  evidence  of  business  transaction  to  explain  his 
presence  at  home  of  deceased;  Shrivers  v.  State,  7  Tex.  Ap.  454,  de- 
fendant is  entitled  to  show  circumstances  tending  to  destroy  state's 
evidence;  Bogers  v.  State,  26  Tex.  Ap.  431,  9  S.  W.  765,  permitting 
defendant  to  explain  entries  in  memorandum  books  introduced  by 
state. 

Judge  mnst  Avoid  Bamarlu  Relating  to  the  Evidence  or  tending  to 
convey  his  opinion  of  the  evidence. 

Approved  in  Hampton  v.  State,  5  Tex.  Ap.  469,  reasons  of  judge  in 
giving  his  rulings  upon  objections  not  erroneous. 

Separation  of  Jnry  Before  Bringing  in  a  Verdict  in  a  Capital  Case 

does  not  per  se  vitiate  verdict,  but  misconduct  of  jury  must  affirm- 
atively appear. 

Approved  in  Webb  v.  State,  5  Tex.  Ap.  606,  West  v.  State,  7  Tex. 
Ap.  159,  Ogle  V.  State,  16  Tex.  Ap.  368,  Territory  v.  Hart,  7  Mont. 
607,  17  Pac.  725,  and  State  v.  Ward,  19  Nev.  301,  10  Pac.  134,  all  re- 
affirming rule;  Cox  v.  State,  7  Tex.  Ap.  4,  separation  of  jury  must 
affirmatively  appear  injurious  to  defendant  for  reversal;  Allen  v. 
State,  17  Tex.  Ap.  645,  sustaining  conviction  where  no  immoderate  use 
of  liquor  by  jury  is  shown.  See  notes,  43  Am.  Dec.  85;  62  Am.  Dec. 
563;  24  L.  B.  A.  (n.  s.)  784. 

Miscellaneous. — ^Lister  v.  State,  3  Tex.  Ap.  25^  defining  expression, 
"law  of  the  case." 

3  Tex.  Ap.  103-104,  SCOTT  v.  STATE. 

Otbar  and  Inferior  Proof  cannot  be  Resorted  to  until  it  be  shown 
that  the  best  evidence  cannot  be  produced. 

Beaffirmed  in  Hunter  v.  State,  13  Tex.  Ap.  18. 

3  Tez.  Ap.  104-106,  30  Am.  Bep.  124,  WABBINEB  v.  STATE. 

Justice  of  Peace  cannot  Oust  District  Court  of  Its  Jnxisdietlon  to 
try  accused  for  higher  offense  than  is  pleaded  before  justice  of  peace. 

Approved  in  Watson  v.  State,  5  Tex.  Ap.  272,  sustaining  conviction 
for  aggravated  assault  though  defendant  pleaded  conviction  in  lower 
court. 
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3  Tex.  Ap.  107-108,  MABOH  ▼.  STATE. 

A  Tlireat  WMch  1b  Merely  a  Bash  Expression  resulting  from  an 
angry  quarrel  will  not  justify  conviction  of  serious  threats  to  kill,  if 
accused  did  not  attempt  to  execute  it. 

Approved  in  Vincent  v.  State,  3  Tex.  Ap.  679,  sustaining  conviction 
where  defendant  quarreled  and  acted  as  about  to  execute  threat. 

3  Tex.  Ap.  108-112,  HEBBING  v.  STATE. 

Indictment  Charging  False  Imprisonment  by  Threats  of  violence 
in  restraining  the  party  detained  from  one  place  to  another  as  he  saw 
fit  is  valid. 

Approved  in  Harkins  v.  State,  6  Tex.  Ap.  455,  false  imprisonment 
is  stopping  one  from  going  where  he  desires  without  detention  in  one 
spot;  Allen  v.  State,  8  Tex.  Ap.  364,  acts  or  gestures  may  inspire  fear 
and  sustain  conviction  for  false  imprisonment;  Meyer  v.  State  (Tex. 
Or.),  49  S.  W.  601,  instance  where  false  imprisonment  was  shown  by 
defendant's  own  testimony.  See  notes,  19  Am.  Dec.  485,  487,  489;  54 
Am.  Dec.  259;  67  Am.  St.  Bep.  409;  118  Am.  St.  Bep.  722;  7  L.  B.  A. 
(n.  8.)  576. 

3  Tex.  Ap.  112-113,  THOMAS  ▼.  STATE. 

Where  laegislatnre  has  Bepesiled  a  Specific  Offense  without  pro- 
visionary  clause  as  to  offenses  committed,  indictments  for  such  offenses 
brought  before  appeal  must  be  dismissed. 

See  note,  94  Am.  Dec.  218. 

3  Tex.  Ap.  116-117,  30  Am.  Bep.  126,  HUNT  v.  STATE. 

Cracking  and  Eating  Nuts  During  Beligions  Services,  if  the  congre- 
gation are  disturbed  thereby,  may  constitute  disturbance  of  religious 
worship. 

Approved  in  Friedlander  v.  State,  7  Tex.  Ap.  205,  laughter  and 
groaning  aloud  is  sufficient  to  constitute  a  disturbance  of  religious 
worship. 

3  Tex.  Ap.  117-121,  CABBOLL  ▼.  STATE. 

No  Conviction  can  be  had  upon  Accomplice's  Testimony  unless  cor- 
roborated by  other  evid^ce  tending  to  connect  accused  with  crime. 

Approved  in  Ham  v.  State,  4  Tex.  Ap.  675,  allowing  witness  who 
was  jointly  indicted  with  defendant  to  testify;  Brown  v.  State,  6 
Tex.  Ap.  313,  witness  who  is  shown  to  be  particops  criminis  cannot 
testify;  Heath  v.  State,  7  Tex.  Ap.  466,  reversing  where  jury  were 
not  instructed  that  testimony  of  accomplice  could  not  aid  another; 
Blakely  v.  State,  24  Tex.  Ap.  625,  5  Am.  St.  Bep.  916,  7  S.  W.  235, 
conviction  cannot  be  had  on  uncorroborated  testimony  of  accomplices. 

8  Tex.  Ap.  121-123,  STACEY  v.  STATE. 

Conviction  of  Criminal  Charge  wiU  be  Set  Aside  unless  record  on 
appeal  affirmatively  shows  that  defendant's  plea  to  the  indictment  has 
been  entered  in  the  minutes  of  the  court. 

Approved  in  Satterwhite  v.  State,  3  Tex.  Ap.  429,  Hunt  v.  State,  4 
Tex.  Ap.  53,  Perry  v.  State,  4  Tex.  Ap.  567,  Cannon  v.  State,  5  Tex. 
Ap.  35,  Morehead  v.  State,  7  Tex.  Ap.  126,  and  Pate  v.  State,  21  Tex. 
Ap.  197,  17  S.  W.  463,  all  reaffirming  rule;  Parchman  v.  State,  3  Tex. 
Ap.  226,  reversing  where  record  did  not  disclose  defendant's  plea  to 
indictment;  Morris  v.  State,  4  Tex.  Ap.  590,  reversing  where  defendant 
was  tried  without  having  pleaded;  Bush  v.  State,  5  Tex.  Ap.  64,  re- 
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versing  where  record  did  not  disclose  that  defendant  had  pleaded; 
Huff  V.  State  (Tex.  Cr.),  25  S.  W.  772,  there  can  be  no  trial  without 
an  issue  and  no  issue  without  a  plea.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

3  Tex.  Ap.  123-132,  WELUAMS  v.  STATE. 

In  Indictment  for  Murder,  It  is  Unnecessary  to  Allege  in  what  par- 
ticular portion  of  the  body  the  mortal  wound  was  inflicted. 

Reaffirmed  in  Giebel  t.  State,  28  Tex.  Ap.  166,  12  S.  W.  592. 

There  is  No  Statute  Beqniring  Indictment  to  State  tlie  Name  of  the 
person  injured  by  offense  charged. 

Approved  in  Jorasco  v.  State,  6  Tex.  Ap.  241,  sustaining  indictment 
charging  some  person  to  the  grand  jurors  unknown. 

3  Tex.  Ap.  132-138,  OnJiIAN  ▼.  STATE. 
Surrounding  Circumstances,  Constituting  Farts  of  Bes  Gestae,  are 

admissible  to  show  motive,  purpose,  interest  and  character  of  act. 

Approved  in  Williams  v.  State,  4  Tex.  Ap.  9,  declarations  made  by 
defendant  at  time  of  committing  offense  are  admissible;  Farrar  v. 
State,  29  Tex.  Ap.  257,  15  S.  W.  722,  erroneous  to  reject  testimony 
explanatory  of  defendant's  acts. 

Testimony  of  Accomplice  Uncorroborated  by  Other  Testimony  tend- 
ing to  connect  defendant  with  crime  will  not  sustain  a  conviction. 

Approved  in  Tooney  v.  State,  5  Tex.  Ap.  193,  reaffirming  rule; 
Boach  V.  State,  8  Tex.  Ap.  492,  testimony  of  accomplice  must  connect 
defendant  with  commission  of  the  offense;  Welden  v.  State,  10  Tex. 
Ap.  402,  corroborating  testimony  of  accomplice  must  connect  accused 
with  crime;  People  v.  Morton,  139  Cal.  726,  73  Pac.  611,  applying  rule 
in  prosecution  for  robbery  where  accomplice  testified  to  commission  of 
offense  jointly  and  to  circumstances,  was  insufficient  in  absence  of 
other  testimony.    See  note,  71  Am.  Dec.  678. 

3  Tex.  Ap.  138-149,  STAPP  y.  STATE. 

Indictment  for  Murder  Includes  an  Indictment  for  an  Assault  with 
intent  to  murder. 

Approved  in  Wills  v.  State,  4  Tex.  Ap.  615,  indictment  charging 
assault  to  murder  is  sufficient;  Green  v.  State,  8  Tex.  Ap.  73,  indict- 
ment for  felony  will  sustain  conviction  for  misdemeanor;  Bohannou 
V.  State,  14  Tex.  Ap.  300,  indictment  charging  commission  of  homi- 
cide with  malice  aforethought  sufficient  to  charge  murder  in  cither 
degree;  Morgan  v.  State,  16  Tex.  Ap.  633,  Ex  parte  Curnow,  21  Nev. 
38,  42,  24  Pac.  432,  434,  indictment  for  murder  will  sustain  con^'iction 
of  assault  with  attempt  to«kill;  Davis  v.  State,  45  Ark.  469,  indict 
ment  charging  murder  will  sustain  conviction  of  assault  with  deadly 
weapon;  Watson  v.  State,  116  Ga.  608,  609,  611,  43  S.  E.  33,  34,  apply- 
ing  rule,  where  under  indictment  for  murder,  defendant  was  found 
guilty  of  shooting  at  another.    See  note,  21  L.  B.  A.  (n.  s.)  10. 

8  Tex.  Ap.  149-150,  BLAKE  ▼.  STATE. 

Information  Should  Allege  That  the  Oonunisslon  of  the  Offense 
occurred  before  filing  the  information,  and  is  not  barred  by  statute  of 
limitation. 

Approved  in  Collins  v.  State,  5  Tex.  Ap.  38,  reversing  because  of 
variance  between  affidavit  and  information;  Goddard  v.  State,  14  Tex. 
Ap.  566,  time  of  commission  of  offense  must  be  alleged  and  be  anterior 
to  filing  of  information;  Williams  v.  State,  17  Tex.  Ap,  524,  reversing 
where  affidavit  did  not  allege  offense  was  committed  anterior  to  filing; 
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Harwell  v.  State  (Tex.  Cr.),  65  8.  W.  521,  rape  indictment  charging 
date  of  crime  in  two  different  years,  one  of  which  was  barred,  is  de- 
fective. 

3  Tez.  Ap.  150-155,  JONES  v.  STATE. 
It  is  No  Error  for  Court  to  Permit  Witness  Under  tbe  Bule  to  be 

recalled  after  counsel  for  state  has  interviewed  him. 

Approved  in  Davis  v.  State,  6  Tex.  Ap.  199,  reaffirming  rule;  Dubose 
v.  State,  13  Tex.  Ap.  426,  judge  can  permit  counsel  for  state  to  talk  to 
witness  placed  under  rule. 

Court  has  a  Large  Disoretion  In  the  Admission  of  Evidence  after 
the  regular  time  has  elapsed  for  that  purpose. 

Approved  in  Eeardon  v.  State,  4  Tex.  Ap.  613,  Creswell  v.  State,  14 
Tex.  Ap.  16,  both  reaffirming  rule;  Ham  v.  State,  4  Tex.  Ap.  673,  per- 
mitting witness  to  hear  testimony  is  discretionary;  McMillan  v.  State, 
7  Tex.  Ap.  144,  judge  may  permit  witness  to  remain  in  courtroom  and 
testify  in  rebuttal;  Estep  v.  State,  9  Tex.  Ap.  370,  appellate  court  will 
not  reverse  unless  judge  abused  his  discretion  in  permitting  witnesses 
to  hear  testimony;  Avery  v.  State,  10  Tex.  Ap.  213,  judge  has  dis- 
cretion to  permit  witness  placed  under  rule  to  testify. 

Express  Malice  is  Where  the  External  Facts  and  Circumstances  be- 
fore or  after  the  killing  and  relating  to  it  show  a  formed  design  to  do 
bodily  harm. 

Approved  in  Bicharte  v.  State,  5  Tex.  Ap.  363,  express  malice  must 
be  proved.    See  note,  78  Am.  Dec.  529. 

3  Tex.  Ap.  156-163,  30  Am.  Bep.  126,  SPEIDEN  v.  STATE. 

When  No  Names  are  Left  in  Jury-box,  to  be  Drawn  in  Lieu  of  those 
challenged  for  cause,  the  judge  can  order  the  parties  to  proceed  and 
select  the  jury  from  the  remaining  talesmen. 

Approved  in  Logan  v.  State,  55  Tex.  Cr.  181,  115  S.  W.  1193,  re- 
quiring accused  to  proceed  with  selection  of  jury  with  seven  jurors 
present  and  in  the  box;  Harkins  v.  State,  6  Tex.  Ap.  454,  rulings  of 
court  in  organizing  petit  jury  will  not  be  revised  unless  prejudicial. 

After  Eleven  Jurymen  are  Selected  and  the  Jury-box  is  exhausted, 
the  judge  can  order  the  sheriff  to  summon  another  to  complete  the 
jury. 

Approved  in  West  v.  State,  7  Tex.  Ap.  155,  reaffirming  rule;  Burfey 
V.  State,  3  Tex.  Ap.  521,  no  error  after  venire  was  exhausted  /or  court 
to  order  two  talesmen  to  be  summoned. 

Experts  are  Persons  Selected  by  Courts  on  account  of  their  knowl- 
edge to  examine  certain  things  and  report  their  opinions.  Experienced 
bank-tellers  may  act  as  experts  of  handwriting. 

Beaffirmed  in  Heacock  v.  State,  13  Tex.  Ap.  131.  Approved  in 
Mahon  v.  State,  46  Tex.  Cr.  240,  79  S.  W.  30,  holding  where  genuine- 
ness of  signature  to  alleged  false  affidavit  was  in  question,  an  instru- 
ment signed  by  accused  is  admissible  for  purpose  of  comparison.  See 
notes,  66  Am.  Dec.  241;  91  Am.  Dec.  320;  63  L.  E.  A.  941. 

Entry  into  Bank  at  Solicitation  of  the  Detectives  employed  by  the 
bankers  and  having  the  legal  occupan<;y  and  control  of  it,  is  not 
burglary. 

Approved  in  Connor  v.  People,  18  Colo.  377,  36  Am.  St.  Rep.  298, 
33  Pac.  160,  25  L.  B.  A.  341,  State  v.  Hayes,  105  Mo.  82,  24  Am.  St. 
Bep.  364,  16  S.  W.  515,  both  following  rule;  Bird  v.  State,  49  Tex. 
Cr.  98,  122  Am.  St.  Bep.  803,  90  S.  W.  652,  on  trial  for  burglary  where 
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evidence  showed  owner,  hearing  his  house  was  to  be  entered,  schemed 
with  others  to  have  defendant  go  into  house,  there  was  consent; 
Johnson  v.  United  States,  158  Fed.  73,  indictment  for  eonspiracj  to 
conceal  property  by  bankrupt  from  his  trustee,  trustee  being  one  of 
conspirators,  does  not  lie;  State  v.  Waghalter  (Mo.)y  76  S.  W.  1031, 
holding  no  larceny  was  committed  where  with  consent  of  carrier  goods 
were  taken  from  its  possession  at  instigation  of  its  detective  to  entrap 
taker  and  defendant,  who  received  stolen  goods;  Conner  v.  State,  24 
Tex.  Ap.  250,  6  S.  W.  139,  defendant  not  protected  when  he  took  horse 
when  owner  did  not  directly  or  indirectly  induce  defendant  to  take  it; 
Eobinson  v.  State,  34  Tex.  Or.  75,  53  Am.  St.  Eep.  701,  29  S.  W.  40, 
convicting  defendant  where  owner  of  house  did  not  consent  to  entry; 
McGee  v.  State  (Tex.  Cr.),  66  S.  W.  564,  instance  where  owner  was 
held  to  have  consented  to  stealing  of  his  cattle  by  a  detective  and 
others;  State  v.  Jansen,  22  Kan.  507,  convicting  where  criminal  acts 
are  chargeable  to  defendant  though  accompanied  by  detective.  See 
notes,  91  Am.  Dec.  482,  483;  2  Am.  St.  Bep.  387;  2  Am.  St.  Bep.  843; 
24  Am.  St.  Bep.  366;  36  Am.  St.  Bep.  302;  72  Am.  St.  Bep.  705;  88 
Am.  St.  Bep.  599;  25  L.  B.  A.  342,  343. 

Distinguished  in  Jones  v.  State,  48  Tex.  Gr.  368,  122  Am.  St.  Bep. 
759,  88  S.  W.  218,  1  L.  B.  A.  (n.  s.)  1024,  where  in  prosecution  for 
robbery  prosecutor  anticipating  robbery  had  marked  coins  on  his 
person,  there  was  no  consenting  to  robbery;  State  v.  Chappell,  179 
Mo.  331,  78  S.  W.  587,  holding  in  prosecution  for  burglary,  commis- 
sion of  offense  by  defendant  at  solicitation  of  -detective  was  no  de- 
fense; Dalton  V.  State,  113  Ga.  1039,  39  S.  E.  469,  in  prosecution  for 
attempting  to  wreck  train,  where  person  with  intent  to  commit  crime 
commits  offense  at  suggestion  and  with  consent  of  another  he  is  not 
excused;  Johnson  v.  State,  3  Tex.  Ap.  592,  593,  after  conspiracy  is 
established,  subsequent  assent  of  owner  will  not  affect  their  guilt. 

Miscellaneous. — ^Buntain  v.  State,  15  Tex.  Ap.  488,  holding  bur- 
glary may  be  committed  either  by  force,  threats,  or  fraud;  Caldwell 
V.  State,  28  Tex.  Ap.  575,  14  S.  W.  123,  admitting  writing  found  on 
deceased's  premises  and  proven  to  be  defendant's. 

3  Tex.  Ap.  163-167,  BAGLEY  v.  STATE. 

Money  cannot  be  Identified  by  Mere  General  Appearance  without 
the  aid  of  circumstances. 

Approved  in  Cook  v.  State,  4  Tex.  Ap.  267,  sustaining  indictment 
when  grand  jury  cannot  give  more  particulars  of  money. 

Indictment  Laying  Ownership  of  Stolen  Money  in  One  whom  proofs 
showed  to  be  an  agent  of  true  owner  .is  su£S.cient. 

See  note,  21  L.  B.  A.  (n.  s.)  312. 

S  Tex.  Ap.  16^202,  TAYIiOB  y.  STATE. 
All  IiawB  in  Pari  Materia  must  be  Constmed  Togetber  as  Parts  of 

the  same  law  when  not  inconsistent. 

Beaffirmed  in  Walker  v.  State,  7  Tex.  Ap.  260. 

There  is  No  Error  in  Impaneling  the  Jury  Where  tbe  Oonrt  ordered 
one  juror  on  the  venire  to  be  called  and  placed  in  the  jury-box  at  a 
time  and  requiring  both  parties  to  pass  upon  such  juror  for  cause, 
peremptorily,  before  calling  of  another  juror. 

Approved  in  Garza  v.  State,  3  Tex.  Ap.  292,  Wasson  v.  State,  3 
Tex.  Ap.  477,  Baker  v.  State,  3  Tex.  Ap.  532,  and  Boberts  v.  State, 
5  Tex.  Ap.  146;  all  reaffirming  rule;  Hardin  v.  State,  4  Tex.  Ap.  363, 
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judge  should  see  that  qualifications  of  juror  are  properly  examined; 
Raj  y.  State,  4  Tex.  Ap.  453,  challenges  to  manner  of  drawing  jury 
cannot  be  made  on  motion  for  new  trial. 

Persons  Pursuing  by  Tbeir  Acts  the  Same  Object,  one  performing 
one  part  and  another  another  part  of  the  same  are  conspirators. 

See  note,  95  Am.  Dec.  56. 

Though  a  Defendant  be  Indicted  Separately,  the  Acts  of  his  con- 
federates, done  in  furtherance  of  the  common  design,  are  evidence 
against  him. 

Approved  in  Richards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436, 
declarations  of  conspirator  are  admissible,  notwithstanding  his  ac- 
quittal. 

3  Tex.  Ap.  202-204,  SSiAIJ.ET  V.  STATE. 

Bail  Bond  must  Name  the  Offense  of  Which  the  Defendant  stands 
charged  by  indictment. 

Approved  in  McAdams  ▼.  State,  10  Tex.  Ap.  318,  Keppler  v.  State, 
14  Tex.  Ap.  174,  and  Brown  v.  State,  28  Tex.  Ap.  68,  69,  11  S.  W. 
1023,  all  reaffirming  rule;  Sisk  v.  State,  9  Tex.  Ap.  91,  recognizance 
must  state  exact  offense  of  which  defendant  was  convicted;  Addison 
V.  State,  14  Tex.  Ap.  569,  reversing  where  offense  named  in  bail  bond 
was  swindling  and  indictment  charged  theft.  See  note,  10  L.  R.  A. 
847. 

.  Distinguished  in  Martin  v.  State,  16  Tex.  Ap.  267,  defendant  and 
sureties  cannot  inquire  into  validity  of  conviction  in  proceeding  upon 
forfeited  bail  bond. 

3  Tex.  Ap.  204-20G,  WOODS  v.  STATE. 

False  Imprisonment  is  Committed  by  Stopping  One  ttom  Ooing  in 
direction  he  sees  fit,  though  he  is  not  detained  in  any  particular  spot. 

Reaffirmed  in  Harkins  v.  State,  5  Tex.  Ap.  455.  See  notes,  54  Am. 
Dec.  259;  118  Am.  St.  Rep.  720;  20  L.  R.  A.  (n.  s.)  969. 

3  Tex.  Ap.  206->210,  WIIiSON  V.  STATE. 

If  Indictment  for  Theft  Charged  That  Property  Belonged  to  the 
wife,  and  proof  showed  that  it  was  either  wife's  separate  property 
or  community  property,  there  would  be  no  fatal  variance. 

Approved  in  Samora  v.  State,  4  Tex.  Ap.  513,  sustaining  indict- 
ment charging  theft  from  possession  of  joint  owner  when  he  had 
exclusive  possession;  Trafton  v.  State,  5  Tex.  Ap.  484,  property  may 
be  averred  in  either  when  one  has  general  rights  and  another  specific. 

3  Tez.  Ap.  213-219,  LEVEBETT  v.  STATE. 

Where  Jury  Agreed  upon  Verdict  of  Guilty,  and  without  agreeing 
to  be  bound  by  result,  determined  penalty  by  taking  average  of  the 
several  assessments  of  the  twelve  jurors,  there  is  no  such  misconduct 
as  warrants  new  trial. 

Approved  in  Hunter  v.  State,  8  Tex.  Ap.  80,  reversing  where  jury 
agreed  to  be  bound  by  result  before  assessing  penalty;  Warren  v. 
State,  9  Tex.  Ap.  631,  no  error  for  jury  to  determine  punishment  by 
lot  after  finding  of  guilty;  Wood  v.  State,  13  Tex.  Ap.  138,  44  Am. 
Rep.  703,  reversing  where  jury  agreed  to  abide  by  result  before 
ascertaining  amount;  Driver  v.  State,  37  Tex.  Cr.  166,  38  S.  W.  1023, 
reversing  where  jury  determined  verdict  by  lot. 

Court  cannot  TeU  Jury  Either  to  Accept  or  Eeject  the  Testimony 
offered. 
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Approved  in  Biee  v.  State,  3  Tex.  Ap.  455,  reversing  where  court 
instructed  jury  to  find  defendant  guilty  if  they  believed  certain  tes- 
timony; Pisher  v.  State,  4  Tex.  Ap.  185,  sustaining  charge  that  jury 
have  right  to  credit  certain  witnesses  in  preference  to  others;  Cooper 
V.  State,  7  Tex.  Ap.  202,  sustaining  charge  which  does  not  conflict 
with  rule  though  not  commendable;  Stockholm  v.  State,  24  Tex.  Ap. 
602,  7  S.  W.  339,  reversing  where  jury  were  instructed  to  disbelieve 
juror  whose  reputation  was  attacked;  dissenting  opinion  in  Johnson 
V.  State,  42  Tex.  Cr.  94,  58  S.  W.  64,  51  L.  B.  A.  272,  majority  hold- 
ing charge  cannot  be  reviewed  unless  set  forth  in  a  bill  of  exceptions. 

S  Tex.  Ap.  219-222,  MEYEB  v.  STATE. 

Orimlnal  Appeals  are  Betnmable  to  Branch  of  Ooort  of  Appeals 
to ,  which  county  from  which  case  is  appealed  belongs,  unless  defend- 
ant cause  transcript  of  record  to  be  filed  for  hearing  and  judgment 
at  term -of  court  held  prior  to  that  to  which  it  would  otherwise  be 
returnable.  « 

Approved  in  Powell  v.  State,  3  Tex.  Ap.  633,  accused  can  have 
appeal  returned  to  any  branch  of  the  court. 

Booord  must  Show  tbe  Fact  That  Defendant  has  Oansed  Appeal  to 
be  returned  to  different  branch  of  appellate  court  than  one  to  which 
it  would  be  regularly  returned. 

Beaf&rmed  in  Beynolds  v.  State,  8  Tex.  Ap.  211. 

3  Tex.  Ap.  223-225,  HAYNIE  v.  8TATR 

Becord  in  Oases  of  F^ony  Should  Show  That  Charge  was  either 
given  or  refused,  and  that  it  was  filed  in  the  court  below. 

Approved  in  Glampitt  v.  State,  3  Tex.  Ap.  642,  Long  v.  State,  4 
Tex.  Ap.  84,  Hill  v.  State,  4  Tex.  Ap.  564,  and  Bicharte  v.  State, 
5  Tex.  Ap.  362,  all  reaffirming  rule;  Parchman  v.  State,  3  Tex.  Ap. 
226,  and  Krebs  v.  State,  3  Tex.  Ap.  361,  reversing  where  charge  was 
not  filed;  Bichards  v.  State,  3  Tex.  Ap.  424,  appellate  court  cannot 
consider  special  charges  after  refusal  unless  filed;  Thompson  v.  State, 

4  Tex.  Ap.  46,  no  paper  can  be  considered  part  of  record  unless  filed; 
Hunt  V.  State,  4  Tex.  Ap.  54,  transcript  must  show  that  every  paper 
was  properly  filed. 

3  Tex.  Ap.  225-227,  PABCHMAN  v.  STATE. 

Becord  must  Show  That  Defendant  Pleaded  to  Indictment^  or,  he 

failing  to  do  so,  that  plea  of  not  guilty  was  entered  for  him. 

Approved  in  Pate  v.  State,  21  Tex.  Ap.  197,  17  S.  W.  463,  reversing 
where  record  does  not  show  entry  of  defendant's  plea;  Hatfield  v. 
State,  9  Ind.  Ap.  303,  36  N.  E.  666,  reversing  where  defendant  did 
not  again  plead  after  withdrawing  his  plea.  See  note,  13  L.  B.  A. 
(n.  s.)  812. 

Becord  nmst  Show  Charge  of  Court  was  filed. 

Approved  in  Glampitt  v.  State,  3  Tex.  Ap.  642,  and  Hill  v.  State, 

4  Tex.  Ap.  564,  both  reaffirming  rule;  Bichards  v.  State,  3  Tex.  Ap. 
424,  appellate  court  cannot  consider  special  charges  after  refusal 
unless  filed;  Thompson  v.  State,  4  Tex.  Ap.  46,  Hunt  v.  State,  4 
Tex.  Ap.  54,  transcript  should  show  papers  were  filed;  Bicharte  v. 
State,  5  Tex.  Ap.  362,  reversing  where  transcript  does  not  show 
charge  was  filed. 

3  Tex.  Ap.  227-228,  BOOEEB  y.  STATE. 

Appellate  Court  will  not  Consider  Other  Errors  than  those  assigned 
in  record  of  misdemeanor  case. 
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Approved  in  White  v.  State,  9  Tex.  Ap.  43,  reaffirming  rule;  Smith 
V.  State,  4  Tex.  Ap.  627,  only  errors  going  to  basis  of  action  will  bo 
considered  on  appeal  in  absence  of  assignment;  Carlson  v.  State,  5 
Tex.  Ap.  202,  appellate  court  will  only  consider  whether  indictment 
eustains  charge  to  jury  in  absence  of  assignment  of  error;  Moore  v. 
State,  7  Tex.  Ap.  43,  question  of  jurisdiction  will  be  considered  in 
absence  of  assignment  of  errors. 

3  Tex.  Ap.  228-231,  JONES  v.  STATE. 

It  ia  Error  to  Charge  That  Defendant  waa  Jnstifled  In  Silling  Hogs 
which  were  trespassing  on  Mb  crop  when  evidence  shows  that  de- 
fendant's field  was  not  protected  by  a  fence  to  keep  out  the  hogs. 

Approved  in  Lott  ▼.  State,  9  Tex.  Ap.  207,  error  not  to  allow  evi- 
dence showing  hog  had  repeatedly  trespassed  defendant's  property; 
Thomas  v.  State,  14  Tex.  Ap.  205,  malicious  killing  must  be  com- 
mitted regardless  of  rights  of  owner;  Beedy  ▼.  State,  22  Tex.  Ap. 
272,  2  S.  W.  591,  reversing  where  court  refused  testimony  tending 
to  show  frequent  trespassing  of  the  cow.  See  notes,  47  Am.  Rep. 
310,  311. 

To  Oonstitate  Willful  and  WantMi  Cfmelty  to  an  Animal,  the  act 
must  be  done  intentionally,  without  excuse  and  under  circumstances 
evincing  a  lawless  and  destructive  spirit. 

Approved  in  Caldwell  v.  State,  55  Tex.  Cr.  166,  131  Am.  St.  Rep. 
809,  115  S.  W.  597,  applying  rule  to  killing  of  dog  trespassing  in 
sheep  pasture. 

3  Tex.  Ap.  232-233,  FORREST  v.  STATE. 

Pointing  a  Onn  at  a  Person  is  an  Assault  unless  it  appears  that 
the  gun  is  unloaded,  and  burden  of  proving  that  fact  is  on  defendant. 

Reaffirmed  in  Ake  v.  State,  6  Tex.  Ap.  419,  32  Am.  Rep.  590.  Ap- 
proved in  Bedford  v.  State,  44  Tex.  Cr.  98,  69  S.  W.  158,  in  prosecu- 
tion for  assault  with  intent  to  murder  with  gun,  court  properly  re- 
fused to  charge  on  simple  assault  with  an  unloaded  weapon,  as  there 
was  no  evidence  weapon  was  unloaded. 

In .  Misdemeanor  Cases  It  Is  not  Sufficient  to  Simply  Except  to 
charge  given  by  court,  but  such  additional  instructions  as  party  de- 
sires should  be  asked. 

Approved  in  Hobbs  v.  State,  7  Tex.  Ap.  119,  reaffirming  rule; 
Richards  v.  State,  3  Tex.  Ap.  424,  defendant  must  except  to  rulings 
of  court  at  time  of  trial  in  misdemeanor  cases;  Hobbs  v.  State,  7 
Tex.  Ap.  122,  appellate  court  will  not  consider  errors  not  reserved; 
Loyd  V.  State,  19  Tex.  Ap.  323,  defendant  in  misdemeanor  must  ex- 
cept to  charge  of  court  when  made. 

3  Tex.  Ap.  233-236,  WORK  v.  STATE. 

.  Charge  of  Court  will  not  be  Revised  on  Appeal  Unless  Bills  of 
exception  were  taken  at  trial  and  additional  instructions  asked. 
Reaffirmed  in  Hobbs  v.  State,  7  Tex.  Ap.  119. 

It  is  not.  Error,  in  Trial  for  Aggravated  Assault,  for  jury  to  dis- 
regard erroneous  charge  as  to  penalty,  and  assess  the  lowest  punish- 
ment the  law  prescribes  against  accused. 

Distinguished  in  Spradling  v.  State,  30  Tex.  Ap.  596,  17  S.  W.  1118, 
charge  of  court  misleadijig  jury  is  erroneous  whether  defendant  is 
benefited  or  not. 
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3  Tez.  Ap.  236-240,  TEBBY  v.  STATE. 
New  Trial  will  not  be  Onnted  on  Newly  DiBcovered  Brldence 

which  is  merely  cumulative  of  evidence  adduced  at  trial. 

Approved  in  Higginbotham  v.  State,  3  Tex.  Ap.  450,  Brown  v. 
State,  6  Tez.  Ap.  314,  both  reaffirming  rule;  Pollard  y.  State  (Tez. 
Cr.),  70  S.  W.  549,  applying  rule  where  motion  for  new  trial  on 
ground  of  newly  discovered  evidence  waa  denied,  there  being  no 
statement  of  facts;  Watson  v.  State,  5  Tez.  Ap.  29,  no  error  to  refuse 
new  trial  in  order  to  impeacb  prosecuting  witness;  White  v.  State, 
10  Tez.  Ap.  174,  refusing  new  trial  where  purpose  was  to  discredit 
state's  witness. 

3  Tex.  Ap.  240-244,  PEBSONS  v.  STATE. 

Verdict  Oonvlctliig  Acciued  of  Theft  of  "a  Hone^  a  gelding,**  will 
not  support  indictment  for  theft  of  "a  horse,  a  stallion." 

Approved  in  Johnson  v.  State,  16  Tez.  Ap.  409,  revemng  where 
proof  did  not  show  horse  stolen  waa  a  gelding  as  charged  in  indict> 
ment;  Martinez  v.  Territory,  5  Ariz.  56,  44  Pac.  1089,  where  indict- 
ment for  larceny  of  steer  and  proof  showed  animal  stolen  waa  cow, 
there  is  fatal  variance. 

Evidence  Offered  must  Oofregpond  With  Allegations  of  the  indict- 
ment and  be  confined  to  the  point  in  issue. 

Approved  in  Ham  v.  State,  4  Tez.  Ap.  674,  Satterwhite  t.  State, 
6  Tez.  Ap.  613,  both  reaffirming  rule;  Fore  v.  State,  5  Tez.  Ap.  254, 
reversing  where  court  permitted  evidence  relating  to  an  entirely  dis- 
tinct offense^  Chumley  v.  State,  20  Tez.  Ap.  557,  evidence  must  cor- 
respond and  be  confined  to  allegations  of  indictment.  See  note,  62 
L.  E.  A.  197. 

3  Tez.  Ap.  245-247,  NEWTON  v.  STATE. 

Intent  to  Injure  Owner  is  Gist  of  Offense,  and  to  Warrant  con- 
viction under  article  2344,  Paschal's  Digest,  for  willfully  killing  or 
otherwise  injuring  certain  animals,  this  intent  must  be  expressly  al- 
leged and  proved. 

Approved  in  Lane  v.  State,  16  Tex.  Ap.  177,  intent  to  injure  may 
be  presumed  from  perpetration  of  act.  See  note,  128  Am.  St.  Bep. 
172. 

In  Misdemeanor  Oases,  Verbal  Oharge  will,  in  Absence  of  Any- 
thing to  contrary,  be  presumed  to  be  correct,  but  presumption  does 
not  hold  where  charge  is  written.    . 

Reaffirmed  in  Carr  v.  State,  5  Tex.  Ap.  155. 

3  Tez.  Ap.  247-256,  EZ  PARTE  EILGOBR 
It  is  Error  for  Oonrt  to  Sender  Judgment  of  Contempt  of  Court, 

without  allowing  defendants  to  answer  the  citation. 

Approved  in  State  v.  Judges  etc.  Dist.  Court,  32  La.  Ann.  1262, 
reaffirming  rule;  Ghenowith  v.  State,  50  Tex.  Cr.  241,  96  S.  W.  21, 
holding  local  option  law  inoperative  because  not  published  in  news- 
paper as  prescribed  by  law;  Ex  parte  Conley  (Tex.  Cr.),  75  S.  W. 
301,  failure  to  post  one  of  five  notices  for  requisite  number  of  days 
rendered  election  on  adoption  of  local  option  law  invalid;  State  v. 
Clancy,  24  Mont.  364,  61  Pac.  989,  settling  order  of  contempt  where 
notice  of  alleged  contempt  was  not  given.  See  note,  10  L.  B.  A. 
(n.  s.)  1099. 

One  Committed  for  Contempt  of  Coort  Under  Void  Proceedings 
can  obtain  relief  by  writ  of  habeas  corpus,  but  the  judgment  of  eon- 
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tempt  is  not  subject  to  review  in  any  court  unless  authorized  by 
fltatute. 

Approved  in  Ex  parte  Tinsley,  37  Tex.  Cr.  527,  66  Am.  St.  Eep. 
820,  40  S.  W.  307,  reaffirming  rulej  Carter  v.  State,  4  Tex.  Ap.  167, 
dismissing  writ  of  error  to  revise  judgment  for  contempt  of  court; 
Ex  parte  Kramer,  19  Tex.  Ap.  125,  discharging  prisoner  for  selling 
liquors  at  an  illegal  election;  Borrer  v.  State  (Tex.  Cr.),  63  S.  W. 
1133,  dismissing  appeal  from 'commitment  for  a  contempt. 

3  Tex.  Ap.  256-257,  BOBINSON  v.  STATE. 

Declarations  of  a  Party  are  Admitted  as  Evidence  in  his  own  be- 
half only  when  they  are  considered  res  gestae. 

Approved  in  Powell  v.  State,  5  Tex.  Ap.  243,  reaffirming  rule; 
Hurley  v.  State,  30  Tex.  Ap.  338,  28  Am.  St.  Rep.  922,  17  S.  W.  458, 
no  error  to  refuse  admittance  of  self-serving  declarations. 

3  Tex.  Ap.  257-261,  COUBTNEY  V.  STATE. 

Where  Judge  Does  not  Approve  of  Statement  of  Facts  agreed  to 
by  counsel,  he  can  either  make  out  new  statement  or  so  amend  or 
add  to  that  statement  agreed  to  by  counsel  as  to  make  it  correct. 

Approved  in  Stephens  v.  State,  10  Tex.  Ap.  123,  reaffirming  rule; 
Carlson  v.  State,  5  Tex.  Ap.  202,  appellate  court,  in  absence  of  state- 
ment, will  only  see  if  indictment  sustains  charge. 

All  Circumstances  of  Description  Alleged  in  Indictment  must  be 
prov-ed. 

Approved  in  McGee  v.  State,  4  Tex.  Ap.  626,  Watson  v.  State, 
5  Tex.  Ap.  27,  and  Simpson  v.  State,  10  Tex.  Ap.  683,  all  reaffirming 
rule;  Meuly  v.  State,  3  Tex.  Ap.  383,  reversing  where  state  did  not 
substantially  prove  offense  as  charged;  Sweat  v.  State,  4  Tex.  Ap. 
624,  sustaining  conviction  where  evidence  does  not  controvert  de- 
scriptive allegation;  Withers  v.  State,  21  Tex.  Ap.  213,  17  S.  W.  726, 
reversing  where  evidence  fails  to  prove  offense  as  alleged. 

3  Tex.  Ap.  263-281,  30  Am.  Bep.  131,  FBASHER  v.  STATE. 

Marriage  is  not  a  Contract  Protected  by  the  Constitution  of  the 
United  States,  but  a  civil  status  left  solely  to  the  discretion  of  the 
states  under  its  police  power;  hence  the  state  can  pass  a  statute 
prohibiting  marriage  between  whites  and  negroes. 

Approved  in  Francois  v.  State,  9  Tex.  Ap.  145,  146,  reaffirming 
rule;  Oldham  v.  Mclver,  49  Tex.  564,  colored  wife  of  white  man  not 
entitled  to  homestead;  Green  v.  State,  58  Ala.  195,  29  Am.  JKep.  743, 
amendments  making  no  allusion  to  intermarriages  do  not  deprive 
state  of  such  power;  Ham  v.  State,  4  Tex.  Ap.  665,  restrictions  im- 
posed on  citizens  by  state  apply  to  citizens  of  other  states  within 
its  jurisdiction;  Francois  v.  State,  9  Tex.  Ap.  147,  states  alone  have 
right  to  declare  how  their  citizens  may  marry;  Pace  v.  State,  69 
Ala.  233,  44  Am.  Rep.  514,  statute  prescribing  punishment  for  inter- 
marriage does  not  discriminate  when  the  punishment  is  the  same; 
Succession  of  Colwell,  34  La.  Ann.  267,  federal  legislation  is  incom- 
petent to  control  marriages.  See  notes,  79  Am.  St.  Bep.  361;  79 
Am.  St.  Rep.  383;  2  L.  R.  A.  (n.  s.)  535;  1  L.  R.  A.  294. 

Miscellaneous. — Cited  in  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81 
S.  W.  987,  holding  legislature  cannot  constitutionally  take  away  con- 
trol of  people  over  their  municipal  government. 

4  Tex.  Notes — 72 
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S  Tez.  Ap.  281-286^  THRASHER  v.  STATE. 
Evidence  Tending  to  Show  Intent  of  the  Accused  and  the  State  of 

his  mind  toward  the  person  threatened  is  admissible  in  prosecution 
for  threatening  to  take  life  of  another. 

Approved  in  Commonwealth  v.  Holmes,  157  Mass.  240,  34  Am.  St. 
Bep.  273>  32  N.  E.  7,  admitting  evidence  of  other  matters  tending  to 
show  a  course  of  conduct. 

ApiMllate  Oonrt  will  not  Look  to  One  Portion  of  General  Cliarge 

assigned  as  error,  but  will  treat  the  charge  as  a  whole. 

Approved  in  Hodges  v.  State,  22  Tez.  Ap.  418,  3  S.  W.  741,  affirming 
where  subsequent  portion  of  charge  cures  former  erroneous  paragraph. 

3  Tez.  Ap.  286-294,  GAltZA  v.  STATE. 

Permitting  the  Recall  of  a  Witness  for  Purpose  of  Laying  a  pred- 
icate to  impeach  him  is  discretionarj  with  judge. 

Approved  in  Bennett  v.  State,  28  Tez.  Ap.  540,  13  S.  W.  1005,  no 
error  for  defendant  to  recall  state's  witness  for  laying  predicate  to 
impeach  him. 

It  is  Error  for  Oonrt  to  Amend  Oharge  to  Jury,  after  their  retire- 
ment  and  without  defendant's  request. 

Approved  in  Blocker  v.  State,  27  Tez.  Ap.  42, 10  S.  W.  441,  reaffirm- 
ing rule;  Barton  v.  State,  53  Tez.  Cr.  447,  111  S.  W.  1045,  refusal  to 
give  additional  charge  at  request  of  defendant  after  jury  had  retired, 
not  error;  Granger  v.  State,  11  Tez.  Ap.  455,  charge  read  to  jury  can- 
not be  amended  without  consent  of  accused. 

Distinguished  in  Gardner  v.  State,  56  Tez.  Gr.  598,  120  S.  W.  897, 
Benavides  v.  State,  31  Tez.  Cr.  175,  37  Am.  St.  Eep.  800,  20  8.  W. 
369,  and  Flores  v.  State,  41  Tez.  Cr.  168,  53  S.  W.  347,  all  holding 
court,  under  Revised  Statutes  of  1879,  may  recall  jury  of  its  own 
motion  and  give  additional  charge. 

Evidence  Held  to  Justify  the  Admission  of  a  dying  declaration. 
See  note,  56  L.  B.  A.  417,  431. 

S  Tez.  Ap.  294^16,  BBOWN  v.  STATE. 

Order  Placing  Witnesses  Ubder  the  Bule  is  Discretionary  with  the 
judge,  but  should  not  be  so  ezerci^ed  as  to  defeat  the  object  for  which 
it  is  invoked. 

Approved  in  Ham  v.  State,  4  Tez.  Ap.  673,  McMillan  v.  State,  7 
Tez.  Ap.  144,  both  reaffirming  rule;  Jackson  v.  State,  55  Tez.  Cr.  81, 
131  Am.  St.  Bep.  792,  115  S.  W.  264,  attorney  for  accused,  who  was 
to  be  called  as  witness,  should  not  be  ezcluded,  though  accused  ably 
represented  by  other  counsel;  Hudson  v.  State,  44  Tez.  Cr.  255,  70  S. 
W.  765,  holding  in  trial  for  murder,  allowing  accused's  attorney  five 
minutes  to  confer  with  witness,  was  not  an  abuse  of  discretion;  Watts 
V.  Holland,  56  Tez.  59,  either  party  can  invoke  rule  by  right;  Davis 
V.  State,  6  Tez.  Ap.  200,  sustaining  where  record  does  not  show  judge 
abused  his  discretion;  Holt  v.  State,  9  Tez.  Ap.  581,  judge  has  dis- 
cretion to  permit  communication  of  witness  under  rule;  Creswell  v. 
State,  14  Tez.  Ap.  16,  court  cannot  compel  witness  to  disclose  his 
testimony  to  anyone  before  trial;  Kennedy  v.  State,  19  Tez.  Ap.  631, 
sustaining  where  no  abuse  of  discretion  is  shown;  Bond  v.  State,  20 
Tez.  Ap.  438,  permitting  witness  assisting  defense  to  remain;  Boat- 
meyer  v.  State,  31  Tez.  Cr.  474,  20  S.  W.  1102,  reversing  where 
assistant  county  attorney  was  not  permitted  to  testify;  Trujillo  v. 
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Territory,  6  N.  M.  592,  30  Pae.  871,  no  error  to  refuse  to  allow  a 
witness  not  placed  nnder  the  rule  to  testify. 

Distinguished  in  Johnson  y.  State,  10  Tex.  Ap.  577,  expert  witnesses 
are  excepted  from  rule. 

Charge  Appearing  to  Assume  Chxllt  of  Defendant  and  calculated  to 
lead  jury  to  infer  such  as  the  opinion  of  the  court  is  erroneous. 

Approved  in  Dobbs  v.  State,  51  Tex.  Or.  116,  100  S.  W.  948,  hold- 
ing in  trial  for  murder  where  defendant  purchased  cartridges  prior 
to  homicide,  charge  that  if  jury  believe  cartridges  were  purchased 
for  killing  deceased,  was  erroneous  as  being  on  weight;  Jernigan  v. 
State,  10  Tex.  Ap.  551,  reversing  where  court  assumed  affirmation  for 
state  and. applied  law  accordingly. 

Verdict  must  State  Degree  of  ^nrder  of  which  defendant  is  guilty. 

Approved  in  Dubose  v.  State,  13  Tex.  Ap.  424,  following  rule; 
McLane  v.  Territory,  8  Ariz.  155,  71  Pac.  939,  verdict  of  "guilty  as 
charged  in  indictment,"  under  indictment  for  grand  larceny,  is  de- 
fective in  not  stating  degree  of  crime. 

3  Tez.  Ap.  316-321,  WILLIAMS  v.  STATE. 

Court  must  Instruct  Jury  as  to  Legal  Signification  of  Mallc«  in  trial 
for  an  assault  with  intent  to  murder. 

Approved  in  Hodges  ▼.  State,  3  Tex.  Ap.  473,  Babb  v.  State,  12 
Tex.  Ap.  495,  both  reaffirming  rule;  Johnson  v.  State,  4  Tex.  Ap.  599, 
court  must  explain  term  "malice"  in  charging  upon  indictment  for 
assault  to  commit  murder;  Ham  v.  State,  4  Tex.  Ap.  678,  reversing 
where  jury  were  not  instructed  regarding  essential  matters;  Bye  v. 
State,  8  Tex.  Ap.  166,  sustaining  charge  though  it  employed  plural 
pronouns  in  charge  instead  of  singular;  Holmes  v.  State,  11  Tex.  Ap. 
237,  reversing  where  judge  failed  to  define  term  "malice." 

Party  Offering  Testimony  to  Contradict  Witness  must  first  ask  wit- 
ness as  to  time,  place,  and  person  involved  in  the  supposed  contradic- 
tion. 

Beaffirmed  in  McKinney  v.  State,  8  Tex.  Ap.  642. 

Malice  is  Indicated  by  the  Doing  of  %  Wrongful  Act,  intentionally 
and  without  just  cause  or  excuse. 

See  notes,  11  L.  B.  A.  546;  2  L.  B.  A.  130. 

3  Tez.  Ap.  321-323,  LONC  v.  STATE. 

Notice  of  Appeal  must  be  Entered  of  record. 

Approved  in  Lorance  v.  State  (Tex.  Civ.),  20  S.  W.  361,  following 
rule;  Lenox  v.  State,  55  Tex.  Cr.  260,  116  S.  W.  816,  entry  on  judge's 
docket  insufficient;  Ball  v.  State,  31  Tex.  Gr.  215,  20  S.  W.  363,  recital 
in  appeal  bond  that  defendant  gave  notice  of  appeal  is  not  sufficient; 
Truss  ▼.  State,  38  Tex.  Cr.  292,  43  S.  W.  93,  county  court  will  dismiss 
appeal  where  transcript  does  not  show  notice  was  given. 

3  Tex.  Ap.  323-325,  COLLINS  v.  STATE. 

Where  a  Boundary  Stream  Oradoally  Alters  Its  Channel,  boundary 
shifts  with  channel;  but  if  change  occurs  suddenly,  as  by  "cut-off," 
boundary  adheres  to  abandoned  channel. 

See  note,  65  L.  B.  A.  969. 

3  Tex.  Ap.  326-327,  TEEL  V.  STATE. 

Bail  Bond  Falling  to  State  the  Term  of  Court  or  the  Kame  of  the 
court  and  county  where  obligor  is  to  appear  is  insufficient  to  support 
judgment  rendered  upon  it. 
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Approved  in  Williamson  v.  State,  12  Tex.  Ap.  171,  reversing  where 
recognizance  does  not  state  time  and  place  where  defendant  is  to 
appear;  Bay  v.  State,  16  Tex.  Ap.  270,  sustaining  where  recognizance 
mentioned  time  and  place  where  defendant  should  appear.  See  note, 
10  L.  E.  A.  847. 

3  Tex.  Ap.  S28,  EX  PASTE  DAY. 

In  Habeas  Corpus  Cases  Court  wlU  not  Discuss  the  facts  or  law. 

Approved  in  State  v.  Hartzell,  13  N.  D.  357,  100  N.  W.  74«,  holding 
petitioners  are  not  entitled  to  bail  as  of  strict  legal  right. 

3  Tex.  Ap.  329^35,  30  Am.  Sep.  144,  FOX  v.  STATE. 

In  Indictment  for  Adultery  It  is  not  Necessary  to  Charge  a  guilty 
knowledge  upon  the  parties,  nor  need  such  knowledge  be  proved  in. 
order  to  procure  conviction. 

Approved  in  Butter  v.  State,  4  Tex.  Ap.  58,  reaffirming  rule;  United 
States  V.  Bayand,  16  Fed.  385,  sustaining  conviction  for  removal  of 
stamps  from  casks  where  defendant  had  no  knowledge  of  contents  of 
casks;  People  v.  Boby,  52  Mich.  581,  50  Am.  Bep.  273,  18  N.  W.  367, 
conviction  where  bar  was  opened  by  defendant's  servants  without  his 
consent  but  while  he  was  on  premises.  See  notes,  30  Am.  Bep.  618; 
18  L.  B.  A.  (n.  s.)  528,  581. 

3  Tex.  Ap.  335-337,  MABCH  v.  STATE. 

It  is  Province  of  Jury  to  Weigh  the  Evidence^  and  appellate  court 
will  not  reverse  unless  it  appear  their  finding  was  against  the  evi- 
dence. 

Beaffirmed  in  Baltzeager  v.  State,  4  Tex.  Ap.  534;  Walker  v.  State, 
14  Tex.  Ap.  629. 

3  Tex.  Ap.  33&-340,  CLASK  V.  STATE. 
Where  Appellant  Allows  Term  of  Court  to  Pass  Withont  Notice  of 

appeal,  he  loses  his  right  to  appeal. 

Approved  in  Harkrider  v.  State,  48  Tex.  Or.  574,  90  S.  W.  653,  ap- 
plying rule  in  misdemeanor  case;  Miller  ▼.  State  (Tex.  Cr.),  26  8.  W. 
71,  recognizance  cannot  be  amended  after  term  at  which  entered; 
Boan  V.  State  (Tex.  Or.),  65  S.  W.  1069,  appeal  in  death  penalty  cases 
must  be  taken  at  term  at  which  defendant  is  convicted. 

Act  of  Sheriff  in  Taking  Promissory  Note  of  a  Party  for  the  amount 
of  fine  imposed  is  an  assumption  unauthorized  by  law. 

Approved  in  Watson  v.  State,  48  Tex.  Cr.  541,  89  S.  W.  271,  hold- 
ing in  trial  for  assault,  where  codefendant  was  refused  as  witness, 
not  having  paid  his  fine  and  costs,  sheriff  was  unauthorized  to  accept 
promise  of  friend  to  pay  same;  Ex  parte  Wyatt,  29  Tex.  Ap.  400,  16 
S.  W.  301,  sheriff  cannot  put  prisoner  in  any  other  kind  of  custody 
than  that  adjudged;  Bobinson  v.  State,  34  Tex,  Or.  135,  29  S.  W.  789, 
taking  forfeiture  of  bail  bond  after  sheriff  took  check  in  payment. 

3  Tex.  Ap.  341-344,  MONBOE  v.  STATE. 

Laws  Bequiring  Butchers  to  Eeport  Marks,  Brands,  etc.,  on  all 
animals  slaughtered  by  them  have  been  repealed. 

Approved  in  Dreyer  v.  State,  10  Tex.  Ap.  98,  holding  article  756, 
Penal  Code,  holding  failure  of  butchers  to  report  animals  slaughtered 
is  subject  to  fine,  is  a  general  law  re-enacting  portion  of  act  of  1866. 
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S  Tex.  Ap.  345-347,  EZ  PARTE  OLIVEB. 

Writ  of  Habeas  Oorpns  cannot  be  Used  to  effect  an  appeal. 

Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  242,  109  S.  W.  369,  convic- 
tion of  misdemeanor  in  county  court  cannot  be  attacked  by  babeae 
corpus;  Ex  parte  White,  50  Tex.  Cr.  474,  98  8.  W.  851,  holding  that 
failure  of  defendant  to  plead  his  minority  was  an  irregularity,  and 
remedy  was  by  appeal,  not  by  habeas  corpus  proceedings;  Ex  parte 
Boland,  11  Tex.  Ap.  166,  habeas  corpus  will  not  operate  as  a  writ  of 
error.    See  notes,  26  Am.  Dec.  40;  11  L.  B.  A.  695. 

3  T«z.  Ap.  347,  PEELEB  v.  STATE. 

In  Felony  Case  Becord  must  Show  That  Defendant  Pleaded  to  the 
indictment,  or  upon  his  refusal  to  do  so  the  plea  of.  not  guilty  was 
entered  for  him. 

Approved  in  Hatfield  v.  State,  9  Ind.  Ap.  303,  36  N.  E.  666,  revers- 
ing where  defendant  did  not  plead  after  court  denied  his  motion  to 
quash  indictment.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

3  Tex.  Ap.  848-362,  KEEBS  v.  STATE. 

When  Two  Defendants  are  Jointly  Indicted  and  an  Application  for 
a  continuance  is  made  by  one  of  them,  if  the  application  is  sufficient 
as  to  one,  it  operates  as  a  continuance  to  all. 

Approved  in  Thompson  \,  State,  9  Tex.  Ap.  302,  reversing  where 
application  granted  to  one  defendant  was  denied  to  the  other. 

Dying  Declarations  are  Bestricted  to  Oases  of  Trial  for  the  homicide 
of  declarant;  hence  in  trial  for  homicide  of  husband  dying  declara- 
tions of  wife  killed  at  same  time  are  inadmissible. 

Approved  in  Badf  ord  v.  State,  33  Tex.  Cr.  526,  27  S.  W.  143,  revers- 
ing where  court  admitted  dying  declarations  of  third  party.  See 
notes,  86  Am.  St.  Bep.  666;  56  L.  B.  A.  359. 

Distinguished  in  Thomas  v.  State,  11  Tex.  Ap.  317,  sustaining  con- 
viction where  defendant  did  not  object  to  admittance  of  dying  declara- 
tions relating  to  prior  difficulties. 

Becord  must  Show  That  Charge  of  Court  in  Trial  for  Mturder  was 
filed  by  the  clerk  among  the  papers  of  the  cause. 

Approved  in  Clampitt  v.  State,  3  Tex.  Ap.  642,  Hill  v.  State,  4  Tex. 
Ap.  564,  and  Bicharte  v.  State,  5  Tex.  Ap.  362,  all  reaffirming  rule; 
Bichards  v.  State,  3  Tex.  Ap.  424,  special  instructions  will  not  be 
acted  upon  by  appellate  court  unless  filed;  Hunt  v.  State,  4  Tex.  Ap. 
54,  reversing  where  transcript  does  not  show  charge  of  court  was  filed. 

Distinguished  in  Lowe  v.  State,  11  Tex.  Ap.  260,  sustaining  con- 
viction where  charge  was  filed  day  after  being  delivered. 

Verdict  is  not  Void  on  Account  of  Bad  Spelling  when  it  has  re- 
quisites of  being  certain  and  intelligible. 

Approved  in  Wilson  v.  Territory,  7  Ariz.  50,  60  Pac.  698,  upholding 
verdict  "guilty  of  murder  in  second  decree"  and  applying  doctrine  of 
idem  sonans;  Taylor  v.  State,  5  Tex.  Ap.  571,  bad  spelling  and  un- 
grammatical  findings  will  not  vitiate  a  verdict;  McMillan  v.  State, 
7  Tex.  Ap.  102,  sustaining  verdict  which  was  badly  mispelled;  Dubose 
V.  State,  13  Tex.,Ap.  424,  verdict  must  find  degree  of  murder  which 
jury  ascertained;  Wooldridge  v.  State,  13  Tex.  Ap.  456,  44  Am.  St. 
Bep.  710,  bad  spelling  will  not  vitiate  a  verdict.  See  note,  28  Am. 
Bep.  439. 
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In  Order  to  Bender  Dying  DeclaratlonB  AdmicNilble,  it  is  not  neces- 
f'^ry  that  declarant  shonld  have  believed  that  his  death  would  ensue 
within  any  specific  time. 

See  note,  56  L.  B.  A.  396,  406. 

3  Tex.  Ap.  363-376,  LASTBO  v.  STATE. 

In  Oonstmlng  Certain  Sections  of  Articles  of  the  Oonstltattoxi,  tbe 
whole  is  to  be  examined  with  a  view  of  arriving  at  the  true  intent 
of  each  part. 

Approved  in  Woodward  ▼.  State,  42  Tex.  Or.  198,  58  S.  W.  138, 
every  provision  of  constitution  must  be  given  a  rational  construction. 

Words  "Local''  and  "Special,"  Used  in  Statute  for  regulating  stock 
cattle,  are  synonymous  terms,  and  the  statute  is  not  a  local  law  ap- 
plicable to  a  special  locality;  hence  it  is  not  necessary  to  submit  it 
to  a  vote  of  those  to  be  affected. 

Approved  in  Walker  v.  Bowman,  1  Tex.  Ap.  Civ.  353,  Boberson  t. 
State,  42  Tex.  Cr.  598,  63  S.  W.  885,  both  reaffirming  mle;  Smith  ▼. 
State,  54  Tex.  Cr.  302,  113  S.  W.  290,  upholding  act  of  1^07  providing 
for  selection  of  jurors  in  counties  having  cities  containing  thirty 
thousand  inhabitants  or  more;  Eckerson  v.  City  of  Des  Moines,  137 
Iowa,  471,  115  N.  W.  185,  holding  legislative  act  giving  cities  of  cer- 
tain population  special  form  of  government  is  constitutional,  being 
neither  special  nor  local  law;  Ham  v.  State,  4  Tex.  Ap.  669,  act 
providing  that  indictment  arising  under  it  might  be  presented  in  a 
certain  county  is  not  a  local  law;  Smith  v.  Grayson  Co.,  18  Tex.  Civ. 
155,  44  S.  W.  922,  words  "local  law"  and  "special  law"  as  used  in 
constitution  are  synonymous  terms. 

3  Tez.  Ap.  376-380,  BIiALAOK  V.  STATE. 

It  is  Error  to  Amend  Recognizance  Nunc  Pro  Tunc  on  simple  motion 
subsequent  to  entry  of  recognizance  and  without  notice  to  defendants. 

Approved  in  Collins  ▼.  State,  16  Tex.  Ap.  280,  reversing  where  prin- 
cipal  obligor  d^d  not  have  notice  of  amendment  of  judgment;  Hadi- 
son  V.  State,  17  Tex.  Ap.  486,  reversing  where  defendant  did  not  have 
notice  of  amendment. 

3  Tex.  Ap.  380-382,  OOWEN  ▼.  STATE. 

Scire  Facias  to  Sustain  Judgment  by  Default  should  show  nature 
mnd  character  of  undertaking  upon  which  judgment  nisi  was  taken, 
and  state  enough  to  answer  the  purposes  of  petition  and  citation. 

Approved  in  Hedrick  v.  State,  3  Tex.  Ap.  572,  a  scire  facias  failing 
to  state  everything  necessary  to  sustain  judgment  by  default  is  de- 
fective; Pearson  v.  State,  7  Tex.  Ap.  282,  reversing  where  scire  facias 
will  not  support  the  judgment;  Sass  v.  State,  8  Tex.  Ap.  427,  sustain- 
ing judgment  where  scire  facias,  though  defective  in  form,  contains 
all  requisites  of  law;  Arrington  v.  State,  13  Tex.  Ap.  555,  reversing 
where  allegata  and  probata  of  scire  facias  do  not  correspond;  Goodin 
V.  State,  14  Tex.  Ap.  446,  reversing  where  judge  struck  out  answer  of 
defendant  to  citation;  Thrash  v.  State,  16  Tex.  Ap.  274,  sustaining 
judgment  where  scire  facias  contains  all  requirements  of  law;  Lindley 
V.  State,  17  Tex.  Ap.  122,  reversing  where  demurrer  to  defective  scire 
facias  was  overruled;  Werbiski  v.  State,  20  Tex.  Ap.  133,  reversing 
where  there  is  a  variance  between  appearance  bond  and  judgment 
nisi;  Brown  v.  State,  28  Tex.  Ap.  70,  11  S.  W.  1024,  time  when  for- 
feiture was  taken  must  be  correctly  stated  in  scire  facias.  See  note, 
122  Am.  St.  Eep.  96. 
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3  Tez.  Ap.  382-384,  BCEX7LT  v.  STATE. 

Though  OfFexuo  Charged  is  Described  With  XTnneeessary  Particn- 
laiity,  it  is  necessary  to  prove  the  offense  as  described  in  the  indict- 
ment. 

Beaffirmed  in  Withers  v.  State,  21  Tex.  Ap.  213,  17  S.  W.  726. 

.3  Tez.  Ap.  384-386,  YOUKa  v.  STATE. 

Wheire  Appeal  has  Been  Dismissed  Because  of  Escape  of  Accused 
pending  such  appeal,  court  of  appeals  will  not  resume  jurisdiction  of 
such  appeal  on  the  voluntary  return  of  the  accused  to  jail. 

Approved  in  Brown  v.  State,  5  Tez.  Ap.  128,  refusing  to  vacate 
order  dismissing  appeal  where  prisoner  voluntarily  returned. 

3  Tez.  Ap.  387-399,  TAYLOR  ▼.  STATE. 

It  is  Error  to  Allow  Witness  to  Testify  as  to  Declarations  made  by 
prisoner  while  in  prison  upon  another  charge. 

Approved  in  Robinson  v.  State,  55  Tez.  Cr.  43,  114  S.  W.  811,  reaf- 
firming rule;  Marshall  v.  State,  5  Tez.  Ap.  293,  reversing  where  col- 
lateral testimony  was  introduced  to  establish  confession  of  main 
facts;  O'Connell  v.  State,  10  Tez.  Ap.  570,  reversing  where  witness 
related  statements  made  by  defendant  on  ezamination  at  another 
trial;  Davis  v.  State,  19  Tez.  Ap.  225,  defendant  being  in  custody,  his 
statements  made  upon  this  or  any  other  charge  are  inadmissible. 

Beaffirmed  in  Williams  v.  State,  10  Tez.  Ap.  527. 

To  Sustain  a  Verdict  of  Oonvictioii  of  Murder  in  Second  Degree, 
the  jury  should  have  been  instructed  by  the  court  upon  different  de- 
grees of  murder,  and  as  to  punishment  assessable  for  either  grade, 
whether  such  instructions  are  asked  or  not.  ^ 

Approved  in  Blocker  v.  State,  27  Tez.  Ap.  43,  10  S.  W.  442,  re- 
affirming rule;  Halbert  v.  State,  3  Tez.  Ap.  659,  sustaining  when 
charge  was  not  objectionable  to  murder  in  second  degree  and  jury 
found  defendant  guilty  of  murder  in  second  degree. 

Distinguished  in  Blocker  v.  State,  27  Tez.  Ap.  42,  10  S.  W.  441, 
judgment  must  be  entered  in  accordance  with  verdict  found  by  jury. 

Appellant  cannot  Complain  of  Punishment  Assessed  by  Jury  at  the 
lowest  punishment  permitted  by  law  for  the  offense  for  which  he  was 
convicted. 

Approved  in  Street  v.  State,  7  Tez.  Ap.  9,  appellant  cannot  com- 
plain of  erroneous  ruling  in  misdemeanor  case  which  does  not  injure 
him. 

Accidental  Killing  of  One  in  Attempting  to  Kill  Another,  though 
malice  toward  such  other  ezisted,  is  murder  in  second  degree. 

Approved  in  Thomas  v.  State,  53  Tez.  Cr.  274,  126  Am.  St.  Rep.  786, 
109  S.  W.  155,  and  Honeycutt  v.  State,  42  Tez.  Cr.  132,  96  Am.  St. 
Bep.  797,  57  S.  W.  807,  both  reaffirming  rule;  McConnell  v.  State,  13 
Tez.  Ap.  401,  where  one  is  assaulting  another  and  accidentally  kills  a 
third  person,  it  is  murder  in  the  second  degree.  See  notes,  18  Am. 
Dec.  786;  78  Am.  Dec.  529;  63  L.  B.  A.  664. 

3  Tez.  Ap.  399-400,  McCOY  v.  STATE. 

New  Trial  will  be  Granted  Where  Indictment  is  not  Supported  by 
the  evidence. 

Approved  in  Kincaid  v.  State,  8  Tez.  Ap.  466,  reversing  where  evi- 
dence fails  to  support  the  indictment;  Clement  v.  State,  22  Tez.  Ap. 
25,  2  S.  W.  379,  reversing  where  commission  of  offense  occurred  after 
time  charged  in  indictment. 
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3  Tex.  Ap.  400-401,  FAQAN  ▼.  STATE. 
That  Previous  to  Trial  Prosecuting  Witness  Made  Statements  to 

accused  contrary  to  his  testimony  at  the  trial  is  no  ground  for  new 
trial. 

Distinguished  in  Adams  v.  State,  10  Tex.  Ap.  679,  reversing  where 
state's  witness  falsely  represented  to  defendant  what  he  would  tes- 
tify to. 

Failure  of  Accused  to  Apply  for  a  Continuance  of  Case  before  trial 
is  not  ground  for  new  trial. 

Approved  in  State  v.  Cook,  13  Idaho,  53,  88  Pac.  243,  applying  rule 
in  grand  larceny  case  where  accused  failed  to  apply  for  continuance 
for  time  to  produce  colts  resembling  those  alleged  stolen. 

3  Tex.  Ap.  403-404,  BUTLEB  v.  STATE. 

In  Trial  for  Theft,  Charge  That  if  Defendant  took  the  alleged 
stolen  flour  from  the  owner  in  the  daytime,  saying  at  the  time  that 
he  was  taking  flour  in  payment  for  Sunday  work  he  had  done  for  the 
owner,  offense  would  not  be  theft,  is  properly  refused. 

See  note,  88  Am.  St.  Bep.  607. 

Distinguished  in  Young  v.  State,  34  Tex.  Cr.  291,  30  S.  W.  238, 
holding  charge  not  well  drawn  is  not  erroneous  if  jury  is  not  misled. 

3  Tex.  Ap.  404-408,  OWENS  v.  STATE. 

It  Seems  That  an  Indictment  for  Violation  of  the  Act  regulating 
the  bearing  of  deadly  weapons  should  negative  fact  that  defendant 
comes  within  exceptions  named  therein. 

Approved  in  Williamson  v.  State,  41  Tex.  Cr.  465,  55  S.  W.  570,  in- 
dictment for  violation  of  liquor  law  should  negative  exceptions. 

Indictment  for  Carrying  Concealed  Weapons  Charging  That  Ac- 
cused willfully  and  unlawfully  went  into  a  ballroom  where  people 
were  assembled  for  social  purposes,  negatives  fact  that  accused  eome4 
within  exceptions  named  in  act  of  1871. 

Approved  in  Summerlin  v.  State,  3  Tex.  Ap.  446,  convicting  where 
indictment  charged  defendant  with  carrying  a  pistol  into  justice'^ 
court  when  in  session;  Bush  v.  State,  6  Tex.  Ap.  424,  prosecuting 
one  going  into  a  religious  assembly  with  a  gun  about  his  person; 
Rainey  v.  State,  8  Tex.  Ap.  63,  34  Am.  Rep.  737,  reversing  where 
indictment  did  not  allege  persons  present  in  ballroom. 

Distinguished  in  Brooks  v.  State,  15  Tex.  Ap.  90,  mere  taking  from 
its  place  and  replacing  a  pistol  does  not  constitute  an  offense. 

Owner  of  Premises  has  No  Bight  to  Carry  Deadly  Weapons  into 
social  gathering  even  in  his  own  home. 

Approved  in  Nichols  v.  State  (Tex.  Cr.),  45  S.  W.  494,  person  can- 
not carry  pistol  into  room  in  his  own  home  where  there  is  social  gath- 
ering except  to  preserve  peace. 

One  Going  into  an  Assembly  at  Invitation  of  Owner  of  Premises 
with  a  pistol  on  his  person  is  not  excepted  from  statute  prohibiting 
carrying  of  such  weapons  in  such  place. 

Approved  in  Alexander  v.  State,  27  Tex.  Ap.  537,  11  a  W.  629, 
convicting  defendant  for  carrying  weapon  into  ah  assembly  on  his- 
own  premises. 

3  Tex.  Ap.  408-411,  30  Am.  Bep.  146,  BUBTON  y.  STATE. 

Indictment  for  Aggravated  Assault  With  a  Pistol  need  not  allege 
defendant  presented  the  pistol  at  the  assaulted  party  within  carrying 
distance,  or  how  accused  attempted  to  use  the  pistoL 
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Approved  in  Hines  v.  State,  3  Tex.  Ap.  487,  indictment  for  assault 
with  intent  to  murder  need  not  allege  weapon;  Peterson  v.  State, 
41  Fla.  289,  26  So.  710,  sustaining  indictment  charging  assault  with 
pistol  without  alleging  manner  of  its  use.  See  note,  33  Am.  St.  Bep. 
581. 

In  ProBecntion  for  Aggravated  Assault  With  a  Pistol,  burden  is  on 
defendant  to  show  that  pistol  was  not  loaded. 

Beaffirmed  in  Ake  v.  State,  6  Tex.  Ap.  419,  32  Am.  Bep.  590.  Ap- 
proved in  Myers  v.  Clearman,  125  Iowa,  463,  101  N.  W.  194,  holding 
in  trial  for  assault,  the  evidence  showing  pointing  of  revolver  with 
threats  is  an  assertion  it  was  loaded,  unless  accused  proved  opposite. 
See  note,  15  L.  B.  A.  (n.  s.)  1273. 

3  Tez.  Ap.  412^13,  COBLEY  v.  STATE. 

Indictment  Charging  Disturbance  of  Beliglous  Assembly  in  county 
of  Houston  is  sufficient  allegation  as  to  locality  at  which  congregation 
was  assembled. 

Approved  in  Bush  v.  State,  5  Tex.  Ap.  64,  indictment  charging  will- 
ful disturbance  of  congregation  assembled  in  county  of  Hamilton  is 
sufficient. 

3  Tez.  Ap.  413-422,  WELSH  v.  STATE. 

Provision  of  Jury  Law  of  1876  That  Fact  That  Juror  has  served 
as  juror  for  one  week  in  district  court  within  six  months  preceding, 
or  in  county  court  within  three  months  preceding,  is  ground  for  chal- 
lenge, makes  one  week  of  jury  service  during  preceding  term  ground 
for  challenge  in  both  district  and  county  courts;  hence,  previous 
jury  services  in  county  court  for  two  days  is  not  ground  for  chal- 
lenge. 

Approved  in  Myers  v.  State,  7  Tex.  Ap.  652,  reaffirming  rule;  Gar- 
cia V.  State,  5  Tex.  Ap.  340,  word  "preceding"  refers  to  term  prior  to 
one  then  being  held;  Houston  etc.  Water  Co.  v.  Harris,  3  Tex.  Civ. 
477,  23  S.  W.  47,  service  of  jury  duty  during  same  term  is  not  cause  for 
challenge. 

A  Principal  is  One  Who,  Being  Present,  Aids  Those  Engaged  in  the 
commission  of  an  unlawful  act,  or  who,  being  absent,  keeps  watch 
to  prevent  the  interruption  of  those  so  engaged. 

Approved  in  Scales  v.  State,  7  Tex.  Ap.  363,  Cohea  v.  State,  9 
Tex.  Ap.  175,  Cook  v.  State,  14  Tex.  Ap.  100,  Sutton  v.  State,  16 
Tex.  Ap.  493,  and  Smith  v.  State,  21  Tex.  Ap.  124,  17  S.  W.  554,  all 
reaffirming  rule;  Bountree  v.  State,  10  Tex.  Ap.  112,  to  hold  one 
liable  as  principal  with  another,  there  must  be  a  combination  of  act 
and  intent;  Wells  v.  State,  4  Tex.  Ap.  25,  no  error  to  charge  that 
one  indicted  with  others  for  stealing  is  a  principal;  Berry  v.  State, 

4  Tex.  Ap.  502,  not  necessary  that  all  principals  be  present  at  time 
of  committing  crime  if  all  concur  in  it;  Ham  v.  State,  4  Tex.  Ap.  675, 
one  not  jointly  or  separately  indicted  for  same  offense  as  principal 
is  not  an  accomplice;  Truitt  v.  State,  8  Tex.  Ap.  152,  parties  acting 
together,  though  not  actually  in  presence  of  each  other,  are  prin- 
cipals; Vincent  v.  State,  9  Tex.  Ap.  47,  reversing  where  defendant 
did  act  in  pursuance  of  common  intent  with  others;  McCampbell  v. 
State,  9  Tex.  Ap.  127,  one  may  be  a  principal  though  not  present 
at  time  offense  was  committed;  Kirby  v.  State,  23  Tex.  Ap.  24,  5 
S.  W.  172,  sustaining  conviction  where  homicide  was  committed  in 
furtherance  of  common  plan  of  escape;  Mitchell  v.  State,  36  Tex.  Cr. 
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309,  36  S.  W.  459,  holding  defendant  would  be  gaUty  of  murder 
if  he  combined  with  another  to  do  bodily  injury  and  the  other  party 
committed  murder.    See  notes,  41  L.  B.  A.  653;  13  L.  B.  A.  196. 

Miscellaneous. — Tooney  v.  State,  5  Tex.  Ap.  193,  holding  testimony 
of  accomplice  must  connect  defendant  with  crime. 

3  Tex.  Ap.  422-423,  WELSH  ▼.  STATE. 

Want  of  Owner's  Consent  to  the  Taking  may  be  Proved  in  trial  for 
theft  by  circumstantial  evidence. 

Approved  in  Stewart  v.  State,  9  Tex.  Ap.  323,  reaffirming  role; 
Caddell  v.  State,  49  Tex.  Or.  134,  122  Am.  St.  Bep.  806,  90  S.  W. 
1014,  and  Wisdom  v.  State,  42  Tex.  Cr.  580,  61  S.  W.  926,  both  holding 
where  owner  fails  to  testify  to  his  nonconsent  to  taking  property  it 
could  not  be  inferred;  Wilson  ▼.  State,  12  Tex.  Ap.  487,  owner's  non- 
consent  must  be  proved,  and  may  be  proved  by  circumstantial  evi> 
dence;  Clayton  v.  State,  15  Tex.  Ap.  354,  circumstantial  evidence  may 
be  relied  upon  where  direct  is  not  obtainable. 

3  Tex.  Ap.  423-425,  BIOHABDS  ▼.  STATE. 

In  Trial  for  an  Assault  With  Pistol,  Evidence  that  accused  assaulted 
same  person  immediately  afterward  with  an  ax  is  admissible  as  part 
of  res  gestae  and  to  show  intent. 

See  note,  62  L.  B.  A.  276,  314. 

3  Tex.  Ap.  428-429,  SATTEBWHITE  T.  STATE. 

The  Fact  That  Defendant  Pleaded,  or  that  a  plea  was  entered  for 
him,  must  affirmatively  appear  in  the  record,  or  judgment  of  convic- 
tion will  not  stand. 

Beaffirmed  in  Perry  v.  State,  4  Tex.  Ap.  567  j  Morris  v.  State,  4  Tex. 
Ap.  590;  Morehead  v.  State,  7  Tex.  Ap.  126;  Pate  v.  State,  21  Tex. 
Ap.  198,  17  S.  W.  463.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

3  Tex.  Ap.  429-435,  30  Am.  Bep.  148,  DEMPSEY  v.  STATE. 

There  is  No  Abuse  of  Discretion  In  Befnslng  to  Allow  Cowuel  for 
defendant  in  argument  to  jury  to  read  statement  of  facts  made  upon 
former  appeal  of  same  case,  and  decision  of  supreme  court  holding 
evidence  insufficient,  where  counsel  intended  to  deduce  therefrom  the 
insufficiency  of  evidence  in  pending  trial. 

Approved  in  Guest  v.  State,  24  Tex.  Ap.  534,  7  S.  W.  244,  reaffirming 
rule;  Press  Pub.  Co.  v.  M'Donald,  63  Fed.  248,  26  L.  B.  A.  531,  rever3- 
ing  where  court  permitted  plaintiff's  counsel  to  read  opinion  over- 
ruling demurrer  to  complaint.    See  note,  40  L.  B.  A.  574. 

Privilege  of  Counsel  to  Bead  Law  to  the  Jury  Should  be  Begulated 
by  judicial  discretion,  and  appellate  court  will  not  reverse  judgment 
of  conviction  for  denying  the  privilege  unless  judge  abused  his  dis- 
cretion. 

Approved  in  Hines  v.  State,  3  Tex.  Ap.  485,  Hudson  v.  State,  6  Tex, 
Ap.  574,  Harrison  v.  State,  8  Tex.  Ap.  187,  Foster  v.  State,  8  Tex. 
Ap.  254,  17  S.  W.  473,  and  Smith  v.  State,  21  Tex.  Ap.  307,  all  re- 
affirming rule;  Lott  v.  State,  18  Tex.  Ap.  631,  reversing  where  court 
refused  to  allow  counsel  to  read  law  pertinent  to  the  case.  See  note, 
33  Am.  St.  Bep.  88. 

Miscellaneous. — Cannon  v.  State,  5  Tex.  Ap.  35,  fact  that  defendant 
pleaded  or  that  plea  of  not  guilty  was  entered  for  time  must  affirm* 
atively  appear. 


IP 7  NOTES  ON  TEXAS  EEPOBTS.    3  Tex.  Ap.  435-444 

S  Tex.  Ap.  435-436,  DEON  v.  STATE. 

Court  Should  Arrest  Judgment  and  Dlscliarge  the  Accused  where 
there  is  no  information  filed  against  hinu 

Approved  in  Johnson  v.  State,  4  Tex.  Ap.  595,  reversing  where  in- 
formation does  not  follow  affidavit;  Collins  v.  State,  5  Tex.  Ap.  38, 
reversing  where  information  is  based  upon  an  improper  affidavit;  Cal- 
vert ▼.  State,  8  Tex.  Ap.  539,  reversing  where  there  is  fatal  variance 
between  affidavit  and  information. 

3  Tex.  Ap.  437-442,  GIBSON  ▼.  STATE. 

'Where  Becord  in  Felony  Case  AilLrmatively  Shows  That  Defendant 
was  not  personally  present  in  court  when  his  motion  for  new  trial 
was  heard,  judgment  will  be  reversed  and  case  remanded  for  new 
trial. 

Approved  in  Krautz  v.  State,  4  Tex.  Ap.  536,  reaffirming  rule; 
Derden  v.  State,  56  Tex.  Cr.  401,  120  S.  W.  487,  reversing  where  de- 
fendant was  not  present  when  verdict  was  rendered,  but  was  notified 
thereof  bj  telephone;  Berkley  v.  State,  4  Tex.  Ap.  124,  court  can 
set  aside  order  taken  in  absence  of  accused  and  hear  motion  again 
in  his  presence;  Qarcia  v.  State,  5  Tex.  Ap.  341,  affirming  conviction 
where  court  vacated  order  and  heard  defendant's  motion,  in  his  pres- 
ence, for  a  new  trial;  Cordova  v.  State,  6  Tex.  Ap.  228,  sustaining 
where  record  does  not  show  whether  defendant  was  present  or  not; 
Hapes  V.  State,  13  Tex.  Ap.  "90,  91,  erroneous  to  take  a  proceeding 
during  defendant's  absence  from  trial;  Powers  v.  State,  23  Tex.  Ap. 
63,  5  S.  W.  156,  refusing  to  recall  juror  challenged  peremptorily  by 
state  during  defendant's  absence;  Budder  v.  State,  29  Tex.  'Ap.  264, 
15  S.  W.  718,  court  not  authorized  to  discharge  jury  for  failure  to 
agree  when  defendant  is  absent;  Gonzales  v.  State,  38  Tex.  Cr.  64, 
41  S.  W.  605,  vacating  order  denying  motion  for  new  trial  made  in 
defendant's  absence. 

Distinguished  in  Sweat  v.  State,  4  Tex.  Ap.  619,  620,  defendant 
must  show  that  he  desired  to  be  present  and  this  was  denied  in 
order  to  obtain  a  reversal  for  an  order  unknowingly  made  in  his  ab- 
sence. 

Denied  in  Williams  v.  State,  42  Fla.  211,  27  So.  869,  holding  not 
necessary  for  record  to  show  defendant  in  felony  case  was  present 
at  hearing  of  his  motion  for  new  trial;  Ward  v.  Territory,  8  Okl.  16, 
56  Pac.  705,  holding  it  unnecessary  for  defendant  in  felony  charge 
to  be  present  at  hearing  of  his  motion  for  new  trial,  as  hearing  of 
such  motion  constitutes  no  part  of  trial. 

3  Tex.  Ap.  442-444,  PATILLO  v.  STATE. 

Comity  Attorney  has  Ko  Authority  to  Suggest  Correction  of  mis- 
nomer on  infornution  or  affidavit.  Such  suggestion  must  come  from 
defendant. 

Approved  in  Wilson  v.  State,  6  Tex.  Ap.  158,  sustaining  conviction 
where  information  was  amended  at  defendant's  request. 

Distinguished  in  Lazenberry  v.  State,  50  Tex.  Cr.  358,  97  S.  W. 
88,  holding  in  trial  for  violation  of  local  option  law,  where  defendant, 
on  motion  for  continuance,  stated  his  name  differently  from  that 
in  complaint  and  information,  county  attorney  had  no  authority  to 
suggest  that  complaint  and  information  be  changed  accordingly. 
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3  Tex.  All.  444-446,  SUMMEBLIN  ▼.  STATE. 

It  is  not  Error  for  Court  to  Overmle  Defendant's  Application  for  a 
continuance  where  defendant  does  not  state  what  was  done  with  sub- 
poena for  absent  witness  after  it  was  issued. 

Approved  in  Fields  v.  State,  5  Tex.  Ap.  620,  affirming  where  affi- 
davit for  continuance  does  not  state  when  sheriff  received  subpoena; 
Labbaite  v.  State,  6  Tex.  Ap.  ^0,  affirming  where  affiant  does  not 
state  who  informed  him  or  who  mailed  attachment  to  sheriff. 

State  Does  not  have  to  Prove  That  Defendant  was  not  a  Peace 
Officer  where  indictment  for  carrying  concealed  weapons  negatives 
that  defendant  was  a  peace  officer,  since  such  fact  is  peculiar!/ 
within  defendant's  knowledge. 

Approved  in  Lewis  v.  State,  7  Tex.  Ap.  568,  reaffirming  rule; 
Williamson  v.  State,  41  Tex.  Cr.  465,  56  S.  W.  570,  indictment  for  vio- 
lation of  liquor  law  should  negative  exceptions. 

Miscellaneous. — St.  Louis  v.  State  (Tex.  Cr.),  59  S.  W.  890,  holding 
indictment  charging  entry  by  means  of  fraud  is  valid  though  word 
"fraudulently"  is  misspelled. 

3  Tez.  Ap.  447-451,  HIGGINEOTHAM  7.  STATE. 
New  Trial  will  not  be  Granted  in  Order  to  Procure  Attendance  of 

witness  whose  testimony  would  be  only  cumulative  of  testimony  had 
on  trial  or  to  contradict  witness  who  had  testified,  or  whose  testimony 
would  not  be  likely  to  effect  different  result  on  another  trial. 

Beaffirmed  in  Shultz  v.  State,  5  Tex.  Ap.  395. 

Defendant  Should  Apply  to  Court  for  a  Postponement  of  Trial  when 
surprised  by  absence  of  witness. 

Reaffirmed  in  Walker  v.  State,  7  Tex.  Ap.  263;  Webb  v.  State,  9 
Tex.  Ap,  509;  Childs  v.  State,  10  Tex.  Ap.  186;  Cunningham  v.  State, 
20  Tex.  Ap.  168. 

If  Defendant  Wishes  Ruling  of  Court  in  Excluding  Evidence  re- 
vised on  appeal,  he  should  take  bill  of  exceptions  to  ruling. 

Approved  in  Cooper  v.  State,  7  Tex.  Ap.  198,  exception  to  ruling 
should  affirmatively  appear. 

Excluded  Evidence  is  Viewed  Both  Separately  and  Collectively  with 
evidence  set  out  in  the  statement  of  facts  to  see  whether  it  is  material. 

Approved  in  Burns  v.  State,  12  Tex.  Ap.  278,  newly  discovered  evi- 
dence must  be  such  as  would  change  result. 

3  Tez.  Ap.  451-155,  BICE  v.  STATE. 

Charge  in  Trial  for  Murder  That  Jury  Should  Convict  if  they  be- 
lieved deceased  was  killed  under  circumstances  detailed  by  certain 
witness  is  charge  upon  weight  of  evidence,  and  should  not  be  given 
and  if  given  is  reversible  error. 

Approved  in  Stephens  v.  State,  10  Tex.  Ap.  124,  Stone  v.  State,  22 
Tex.  Ap.  191,  2  S.  W.  587,  Stockman  v.  State,  24  Tex.  Ap.  393,  5  Am. 
St.  Rep.  895,  6  S.  W.  299,  Wood  v.  State,  31  Fla.  233,  12  So.  542,  and 
State  V.  Pomeroy,  30  Or.  29,  46  Pac.  801,  all  reaffirming  rule;  Haskew 
v.  State,  7  Tex.  A  p.  108,  error  to  instruct  jury  to  believe  positive 
testimony  in  preference  to  that  not  so;  Lunsford  v.  State,  9  Tex.  Ap. 
218,  error  for  court  to  charge  upon  weight  of  testimony. 

Distinguished  in  Worsham  v.  State,  56  Tex.  Cr.  258,  120  S.  W.  443, 
holding  cited  case  inapplicable. 

Judge  cannot  Say  What  Evidence  shall  be  Sofflcient  to  warrant  the 
jury  in  convicting. 
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Approved  in  Parker  v.  State,  22  Tex.  Ap.  107,  3  S.  W.  103,  charge 
beyond  plain  statement  of  law  may  be  erroneous  j  State  v.  Barry,  11 
N.  D.  449,  450,  92  N.  W.  817,  818,  holding  in  prosecution  for  murder, 
where  defense  was  insanity,  instruction  detailing  evidence  and  ex- 
pressing views  thereon  was  prejudicial  error.  See  notes,  62  Am.  Dec. 
562;  72  Am.  Dec.  543,  546. 

3  Tex.  Ap.  45&^58,  DIBBELL  7.  STATE. 

Jury  was  Warranted  In  BelieTing  Defendant's  Intent  was  to  commit 
rape  from  fact  that  defendant  entered  room  where  the  assaulted 
woman  was  sleeping  and  attempted  to  remove  bedclothes  under  which 
she  was  sleeping. 

Approved  in  Burke  v.  State,  5  Tex.  Ap.  77,  intent  constitutes  gist 
of  crime;  Carroll  v.  State,  24  Tex.  Ap.  368,  6  S.  W.  190,  reversing 
where  intent  was  not  shown;  dissenting  opinion  in  O'Brien  v.  State 
(Tex.  Cr.),  40  S.  W.  971,  majority  holding  defendant's  conduct  in- 
consistent with  intent  to  commit  rape. 

In  Prosecution  for  Assault  With  Intent  to  Rape,  desisting  from 
purpose,  through  fear,  does  not  exonerate  accused. 

Approved  in  State  v.  Beard,  6  Idaho,  617,  57  Pac.  869,  holding  in 
prosecution  of  assault  with  intent  to  rape,  question  of  intent  is  for 
jury. 

3  Tez.  Ap.  458-464,  HUEBNEB  v.  STATE. 

It  is  not  Error  to  Befuse  Application  for  a  Continuance  where  de- 
fendant's application  fails  to  show  that  he  exercised  due  diligence  to 
procure  attendance  of  absent  witness. 

Approved  in  Thomas  v.  State,  17  Tex.  Ap.  440,  sustaining  refusal 
when  defendant's  motion  for  continuance  did  not  state  facts  witness 
would  prove. 

It  is  Error  for  Court  to  Befuse  a  New  Trial  Where  Defendant  was 
deprived  of  the  material  testimony  of  an  acquitted  codefendant. 

Approved  in  Gill  v.  State,  56  Tex.  Cr.  204,  119  S.  W.  685,  Williams 
V.  State,  4  Tex.  Ap.  10,  Bucker  v.  State,  7  Tex.  Ap.  561,  Gibbs  v. 
State,  30  Tex.  Ap.  584,  18  S.  W.  88,  and  State  v.  Drake,  11  Or.  404,  4 
Pac.  1209,  all  reaffirming  rule;  Sanders  v.  State,  52  Tex.  Cr.  467,  124 
Am.  St.  Bep.  1101,  107  S.  W.  840,  granting  new  trial  in  murder  case 
where  defendant  and  brother  were  indicted,  and  brother  was  acquitted 
and  his  testimony  was  material;  French  v.  State,  47  Tex.  Cr.  573,  85  S. 
W.  5,  holding  new  trial  should  be  granted  where  testimony  of  one 
acquitted  of  same  offense  was  material;  Brown  v.  State,  6  Tex.  Ap. 
314,  defendant  must  show  evidence  of  acquitted  codefendant  is  com- 
petent. 

In  Trial  for  Felony,  Where  Becord  States  That  Jury  of  Twelve  Men 
were  impaneled,  fact  that  in  proceeding  to  name  the  jurors  only  eleven 
are  named,  and  no  waiver  of  full  jury  is  set  out,  is  fatal  to  conviction. 

Approved  in  Jones  v.  State,  52  Tex.  Cr.  307,  124  Am.  St.  Rep.  1097, 
106  S.  W.  347,  holding  in  trial  for  murder,  where  one  juror  was  ex- 
cused by  agreement  of  parties,  verdict  rendered  by  eleven  remaining 
jurors  is  nullity;  Marks  v.  State,  10  Tex.  Ap.  336,  reversing  where 
record  did  not  show  defendant  was  tried  by  a  legal  jury;  Jester  v. 
State,  26  Tex.  Ap.  369,  9  S.  W.  617,  reversing  where  record  shows  de- 
fendant was  tried  by  jury  of  six  men.    See  note,  43  L.  B.  A.  49,  73,  74. 

Distinguished  in  Morton  v.  State,  3  Tex.  Ap.  515,  sustaining  verdict 
which  does  not  set  out  names  of  jurors;  Gerard  v.  State,  10  Tex.  Ap. 
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694,  court  may  presume  clerk  omitted  one  name  when  eleven  jurors 
are  returned. 

3  Tex.  Ap.  465-470,  DUNHAM  ▼.  STATS. 
Court  Should  Instruct  Jury  Specially  as  to  tbe  Ibtent  of  Accused 

in  his  connection  with  the  property  charged  to  have  been  stolen  in 
order  to  justify  a  conviction  of  theft. 

Approved  in  Knutson  v.  State,  14  Tex.  Ap.  575,  intent  of  person 
taking  property  to  constitute  theft  must  be  appropriation  for  his  use 
or  benefit;  Sehultz  v.  State,  30  Tex.  Ap.  94,  16  S.  W.  756,  temporary 
appropriation  of  property  is  not  theft. 

In  Trial  for  Theft  of  a  Horse,  Charge  Correctly  Defining  Theft,  but 
not  calculated  to  draw  attention  of  jury  specially  to  question  of  in- 
tent as  developed  by  evidence,  is  defective. 

Approved  in  Hasselmeyer  v.  State,  6  Tex.  Ap.  23,  refusing  new  trial 
where  due  diligence  is  wanting. 

3  Tex.  Ap.  470-473,  HODGES  v.  STATE. 

In  Trial  for  Assault  to  Commit  Murder,  Court  must  Define  the  term 
"malice"  in  order  to  present  the  law  applicable  to  the  case. 

Approved  in  Holmes  v.  State,  11  Tex.  Ap.  237,  Garza  v.  State,  U 
Tex.  Ap.  351,  and  Babb  v.  State,  12  Tex.  Ap.  495,  all  reaffirming  rule; 
Ewing  V.  State,  4  Tex.  Ap.  418,  Johnson  v.  State,  4  Tex.  Ap.  599,  both 
reversing  where  judge  did  not  define  term  "malice'';  Daniels  v.  State, 

4  Tex.  Ap.  431,  reversing  where  judge  instructs  jury  sufficiently  as  to 
what  constitutes  intent  to  commit  murder;  Ham  v.  State,  4  Tex.  Ap. 
679,  reversing  where  court  did  not  instruct  jury  as  to  essentials  of 
forgery;  Hodges  v.  State,  6  Tex.  Ap.  619,  reaffirming  on  subsequent 
appeal;  Harrell  v.  State,  41'Tex.  Cr.  508,  55  S.  W.  824,  in  murder,  or 
assault  to  commit  murder  cases,  there  must  be  a  definition  of  "malice.'' 

3  Tex.  Ap.  474-482,  WASSON  7.  STATE. 

Jurors  upon  the  Trial  of  a  Capital  Felony  should  be  examine<l 
separately;  the  name  of  the  first  on  the  list  should  be  called  first  and 
be  accepted  or  rejected  before  another  name  is  called. 

Approved  in  Hardin  v.  State,  4  Tex.  Ap.  363,  reaffirming  rule;  Baker 
V.  State,  3  Tex.  Ap.  532,  reversing  where  court  permitted  district  at- 
torney to  challenge  juror  after  passing  him. 

Where  Evidence  in  Trial  for  Murder  Shows  That  Deceased,  when 
shot,  was  advancing  upon  accused  with  uplifted  hatchet,  in  the  act  of 
striking  him  with  it,  failure  to  charge  on  law  of  self-defense  is  error. 

Approved  in  Edwards  v.  State,  5  Tex.  Ap.  594,  reversing  where 
court  did  not  instruct  upon  law  of  self-defense  where  evidence  showi 
defendant  was  attacked;  Tuera  v.  State,  12  Tex.  Ap.  261,  reversing 
where  court  did  not  instruct  upon  law  of  self-defense  when  evidenee 
shows  defendant  was  pursued;  Pogue  v.  State,  12  Tex.  Ap.  297,  re- 
versing where  evidence  shows  deceased  had  an  iron  rod  and  court  did 
not  instruct  upon  law  of  self-defense. 

3  Tex.  Ap.  482-483,  SOLABI  t.  STATE. 

Appeal  will  be  Dismissed  Where  No  Notice  of  Appeal  was  given 
and  entered  in  the  court  below. 

Approved  in  Teague  v.  State,  53  Tex.  Cr.  504,  111  S.  W.  406,  reaffirm- 
ing rule;  Harris  v.  Credille,  1  Tex.  Ap.  Civ.  284,  notice  of  appeal  from 
justice  court  must  appear  in  record;  Ball  v.  State,  SI  Tex.  Cr.  215,  20 
S.  W.  363,  recitation  in  appeal  bond  that  notice  was  given  is  not  sulfi- 
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cient — record  must  show  it  affirmatively;  Lorance  v.  State  (Tex.  Cr.), 
20  S.  W.  301,  Ball  ▼.  State  (Tex.  Cr.),  20  S.  W.  363,  both  holding  in 
criminal  case  notice  of  appeal  must  appear  of  record;  Truss  v.  State, 
38  Tex.  Cr.  292,  43  S.  W.  93,  failure  to  enter  notice  of  appeal  cannot 
be  cured  by  nunc  pro  tunc  order. 

3  Tex.  Ap.  483-487,  HINES  ▼.  STATE. 

Permitting  Connsel  to  Bead  Authorities  in  Argument  before  court 
and  jury  is  within  sound  discretion  of  court,  reversible  only  in  clear 
case  of  abuse. 

Approved  in  Hudson  v.  State,  6  Tex.  Ap.  674,  Harrison  v.  State,  8 
Tex.  Ap.  187,  Foster  v.  State,  8  Tex.  Ap.  254,  Cross  v.  State,"  11  Tex. 
Ap.  88,  and  Smith  v.  State,  21  Tex.  Ap.  307,  17  S.  W.  473,  all  reaffirm- 
ing rule;  Lott  v.  State,  18  Tex.  Ap.  631,  reversing  where  court  refused 
defendant's  counsel  to  read  law  pertinent  to  case.  See  note,  40  L.  B. 
A.  573. 

In  Trial  for  Assault  With  Intent  to  Murder,  It  is  not  Error  for 
court  to  refuse  to  charge  on  law  of  aggravated  assault  where  evidence 
does  not  render  such  charge  necessary. 

Approved  in  Winn  ▼.  State,  5  Tex.  Ap.  624,  reaffirming  rule;  Spivey 
V.  State,  30  Tex.  Ap.  344,  17  S.  W.  546,  court  should  instruct  upon 
manslaughter  where  defendant  was  struck  by  blow  causing  pain. 

Indictment  for  an  Assault  With  Intent  to  Murder  may  be  sufficient, 
although  it  does  not  state  the  instrument  used  by  assailant  to  effectu- 
ate murderous  intent. 

Beaffirmed  in  Payne  v.  State,  5  Tex.  Ap.  36;  Price  v.  State,  22  Tex. 
Ap.  116,  2  S.  W.  623. 

3  Tex.  Ap.  487-489,  ROBINSON  7.  STATE. 

In  Trial  for  Theft,  Exclusion  of  Declarations  of  Accused  made  at 
time  of  his  arrest  in  explanation  of  his  possession  of  the  stolen  prop- 
erty is  not  error,  where  declarations  were  not  so  intimately  connected 
with  theft  as  to  constitute  part  of  transaction,  and  accused  was  not 
in  possession  of  property  when  declarations  were  made. 

Beaffirmed  in  Childress  v.  State,  10  Tex.  Ap.  699;  Taylor  v.  State, 
15  Tex.  Ap.  360. 

3  Tex.  Ap.  489-497,  30  Am.  Bep.  152,  EX  PARTE  COOPER. 

Dogs  are  not  "Property"  in  the  Sense  That  They  can  be  Taxed  ad 
valorem  as  other  property. 

Approved  in  Hurley  v.  State,  30  Tex.  Ap.  334,  28  Am.  St.  Bep.  918, 
17  8.  W.  456,  arguendo,  but  holding  dogs  are  domestic  animals  and 
their  theft  is  felony;  State  v.  Topeka,  36  Kan.  82,  59  Am.  Bep.  530, 
12  Pac.  314,  property  in  dogs  is  not  of  that  high  character  as  property 
in  many  other  things  is.  See  notes,  40  Am.  Bep.  83;  40  L.  B.  A.  504, 
606,  522. 

Act  to  Regulate  the  Ucense  and  Keeping  of  Dogs  is  a  legitimate 
exercise  of  the  police  power  of  the  state. 

Approved  in  Ex  parte  Mabry,  5  Tex.  Ap.  96,  Kidd  v.  Beynolds,  20 
Tex.  Civ.  357,  50  S.  W.  601,  Van  Horn  v.  People,  46  Mich.  185,  41  Am. 
Bep.  161,  9  N.  W.  247;  Faribault  v.  Wilson,  34  Minn.  256,  25  N.  W. 
451,  Carthage  v.  Bhodes,  101  Mo.  178,  14  S.  W,  182,  9  L.  B.  A.  352, 
Hoist  V.  Bob,  39  Ohio  St.  340,  48  Am.  Bep.  461,  and  Gibson  v.  Harrison, 
69  Ark.  390,  63  S.  W.  1001,  54  L.  B.  A.  268,  all  reaffirming  rule;  Logan 
V.  State,  5  Tex.  Ap.  315,  law  regulating  practice  of  medicine  is  a  polite 
regulation;  State  v.  Topeka,  36  Kan.  83,  59  Am.  Bep.  531,  12  Pac.  314, 
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tax  imposed  regulating  and  restricting  freedom  of  dogs  is  not  uncon- 
stitutional; State  ▼.  U.  S.  etc.  Express  Co.,  60  N.  H.  260,  reversing 
where  tax  imposed  on  expressman  was  a  special  tax;  Fox  v.  Mohawk 
etc.  Society,  165  N.  Y.  521,  59  N.  E.  354,  51  L.  E.  A.  681,  statute  re- 
quiring owners  of  dogs  to  pay  a  license  fee  to  humane  society  for  its 
own  use  is  unconstitutional;  McGlone  v.  Womack  (Ky.),  Ill  S.  W. 
691,  holding  act  imposing  dog  tax  for  remunerating  owner  of  sheep 
for  losses  sustained  by  dogs  is  not  repugnant  to  constitutional  pro- 
vision requiring  taxes  to  be  levied  for  public  purposes  only.  See 
notes,  40  L.  E.  A.'522;  39  L.  E.  A.  677;  10  L.  E.  A.  43. 

Miscellaneous. — Cited  as  an  instance  where  habeas  corpus  was  used 
to  test  constitutionality  of  statute,  in  notes,  39  L.  E.  A.  456;  38  L.  B. 
A.  334;  37  L.  E.  A.  659. 

3  Tex.  Ap.  49&-499,  JONES  v.  STATE. 

A  Domestic  Animal  in  Its  Accustomed  Bange  is  in  the  possession 
of  its  owner. 

Eeaffirmed  in  Crockett  ▼.  State,  5  Tex.  Ap.  528;  Mackey  v.  State, 
20  Tex.  Ap.  608. 

3  Tex.  Ap.  499-^00,  CIiAY  ▼.  STATE. 

Indictment  for  Adultery  Nowhere  Charging  That  Defendant  is  not 
the  wife  of  the  party  with  whom  she  is  charged  to  have  had  the 
adulterous  intercourse  is  defective. 

Eeaffirmed  in  Eice  v.  State,  37  Tex.  Cr.  38,  38  S.  W.  802,  reversing 
where  indictment  does  not  negative  idea  that  prosecutrix  was  wife 
of  defendant. 

3  Tex.  Ap.  501-^02,  LOVE  ▼.  STATE. 

Motion  for  New  Trial  will  be  Overruled  'Where  Purpose  of  newly 
discovered  evidence  is  to  impeach  a  witness. 

Eeaffirmed  in  Tooney  v.  State,  5  Tex.  Ap.  185;  Polser  v.  State,  6 
Tex.  Ap.  512. 

3  Tex.  Ap.  502-^07,  B0BBEB80N  v.  STATE. 

Offense  of  Fraudulently  Disposing  of  Mortgaged  Property  must  be 
prosecuted  in  county  in  which  offense  was  committed. 

Approved  in  Moore  v.  State,  37  Tex.  Cr.  563,  40  S.  W.  291,  hold- 
ing defendant  in  liable  in  county  where  he  performed  abortion  which 
resulted  in  miscarriage  in  another  county;  Sims  v.  State,  28  Tex.  Ap. 
448,  13  S.  W.  654,  prosecution  for  swindling  can  only  be  heard  in 
county  where  property  is  acquired;  Williams  v.  State,  27  Tex.  Ap.  261, 
11  S.  W.  115,  sustaining  judgment  of  court  in  county  where  property 
was  stolen,  though  property  was  recovered  out  of  state. 

3  Tex.  Ap.  510-519,  MORTON  y.  STATE. 

Statute  Does  not  Bequlre  That  Verdict  of  Jury  in  Misdemeanor 
case  should  be  signed  by  the  foreman  of  the  jury. 

Approved  in  Williams  v.  State,  5  Tex.  Ap.  616,  reaffirming  rule; 
Barton  v.  State  (Tex.  Cr.),  44  S.  W.  1093,  failure  of  foreman  to  sign 
verdict  in  misdemeanor  case  does  not  vitiate  it. 

Judgment  Need  not  Recite  in  Full  the  Names  of  the  Jurors  who 

sat  upon  the  trial. 

Approved  in  Marks  v.  State,  10  Tex.  Ap.  336,  not  necessary  to  set 
forth  names  of  jurors  in  judgment. 
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Distinguished  in  Gerard  v.  State,  10  Tex.  Ap.  694,  inferring  clerk 
omitted  name  of  juror  when  verdict  set  out  eleven  names. 

The  Law  Defining  and  Punishing  Xlbelons  Publications  does  not  in- 
fringe upon  liberty  of  speech  or  of  the  press. 
See  notes,  32  L.  B.  A.  831;  13  L.  B.  A.  420. 

3  Tex.  Ap.  519-522,  BUBFEY  ▼.  STATE. 

Defendant  has  No  Bight  to  Demand,  or  Ck>nrt,  of  Its  Own  Motion, 
to  require,  that  more  than  twenty-four  names  »be  drawn  from  jury- 
box,  except  in  special  venires  in  capital  cases. 

Approved  in  Harkins  v.  State,  6  Tex.  Ap.  454,  reaffirming  rule; 
Jones  V.  State,  3  Tex.  Ap.  580,  no  error  to  refuse  jury  to  be  filled 
up  out  of  twenty-seven  names. 

3  Toz.  Ap.  522-^25,  NAPOLEON  ▼.  STATE. 

After  Partnership  has  Been  Consonunated,  Partner  cannot  be  guilty 
of  embezzling  partnership  funds  as  he  is  both  principal  and  agent. 

Approved  in  Gary  v.  Northwestern  etc.  Assn.,  87  Iowa,  31,  32,  53 
N.  W.  1088,  Holgate  v.  Downer,  8  Wyo.  344,  57  Pac.  921,  both  re- 
affirming rule;  Butler  v.  State,  54  Tex.  Or.  43,  111  S.  W.  147,  under 
evidencp  existence  of  partnership  was  question  for  jury;  Bay  v. 
State,  48  Tex.  Or.  124,  86  S.  W.  762,  holding  in  prosecution  for  em- 
bezzlement, where  defendant  and  prosecutor  were  partners,  that  prop- 
erty alleged  embezzled  was  partnership  property  and  could  not  be  em- 
bezzled; Aldrich  v.  State,  29  Tex.  Ap.  396,  16  S.  W.  252,  party  turn- 
ing  over  property  is  not  guilty  of  embezzling  such  property;  State  v. 
Beddick,  2  S.  D.  126,  48  N.  W.  847,  partner  fraudulently  misappro- 
priating partnership  funds  is  not  guilty  of  embezzlement;  State  v. 
Matthews,  129  Ind.  283,  28  N.  K  704,  partner  cannot  commit  embez- 
zlement by  acts  relating  to  possession  of  partnership  property.  See 
notes,  98  Am.  Dec.  136,  137,  144;  87  Am.  St.  Bep.  44. 

8  Tex.  Ap.  525-532,  BAKEB  ▼.  STATE. 

It  is  Error  for  Court  to  Permit  Counsel  to  Challenge  a  Juror  after 
having  passed  him. 

Approved  in  Hardin  v.  State,  4  Tex.  Ap.  363,  and  Evans  v.  State, 
6  Tex.  Ap.  517,  both  reaffirming  rule;  Black  v.  State,  46  Tex.  Cr.  595, 
600,  81  S.  W.  304,  300,  where  juror  was  asked  question  and  he  an- 
swered same  and  was  accepted,  but  before  jury  was  complete  stated 
he  did  not  understand  question,  state  had  right  to  challenge  him  for 
cause;  Andrews  v.  State  (Tex.  Cr.),  76  S.  W.  918,  refusal  to  permit 
challenge  to  juror  after  he  was  impaneled  for  answering  question 
erroneously,  not  error  where  it  did  not  appear  juror  was  unfair  or 
impartial;  Drake  v.  State,  5  Tex.  Ap.  656,  after  both  parties  accepted 
eight  jurors,  neither  party  could  peremptorily  challenge  among  the 
eight. 

3  Tex.  Ap.  533-537,  PEEUTB  v.  STATE. 

An  Escaped  Prisoner,  Even  if  He  Used  the  Tools  in  effecting  the 
escape  of  himself  and  companions,  is  not  an  accomplice  in  offense  of 
conveying  such  tools  into  jail. 

Approved  in  Veal  v.  State,  56  Tex.  Cr.  221,  120  S.  W.  174,  apply- 
ing rule  where  tool  furnished  by  prisoner  in  jail.  See  noteSi  98  Am. 
St.  Bep.  174;  24  L.  B.  A.  (n.  s.)  626. 

4  Tex.  Notes— 73 
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3  Tex.  Ap.  537-546^  HOUILLION  ▼.  STATE. 

By  Proceeding  to  Trial  Defendant  is  Presumed  to  liave  waived 
right  to  service  of  copy  of  names  of  persons  summoned  on  special 
venire  facias. 

Approved  in  Johnson  v.  State,  4  Tex.  Ap.  274,  reaffirming  rule; 
Newman  v.  State  (Tex.  Cr.),  70  S.  W.  952,  defendant  in  prosecution 
for  homicide  waives  right  to  have  talesmen  to  fill  panel  drawn  bv 
sheriff,  where  he  objected  to  such  procedure  and  court  ordered  sheriT 
to  summon  jurors  from  jury  list;  Ford  v.  State  (Tex.  Cr.),  54  S.  W. 
762,  when  defendant  goes  to  trial,  he  cannot,  on  motion  for  new  triai^ 
complain  of  failure  to  serve  him  with  copy  of  indictment. 

Distinguished  in  Farrar  v.  State,  44  Tex.  Cr.  238,  70  S.  W.  210, 
holding  in  prosecution  for  robbery,  defendant's  failure  to  call  for 
special  venire  prior  to  overruling  of  motion  for  continuance  is  not 
waiver  of  his  right. 

It  is  not  Error  to  Deny  Defendant's  Application  for  a  change  of 
venue  where  the  afi&davits  in  support  of  his  motion  were  made  by 
obscure  men  and  counter-affidavits  were  filed. 

Approved  in  Bothschild  v.  State,  7  Tex.  Ap.  535,  refusing  to  change 
venue  when  counter-affidavits  were  made  by  obscure  persons. 

Motion  in  Arrest  of  Judgment  will  be  Overmled  where  defendant 
for  the  first  time  objects  because  the  court  records  do  not  show  that 
the  indictment  was  presented  in  open  court  by  the  grand  jury. 

Approved  in  Jinks  v.  State,  5  Tex.  Ap.  70,  Johnson  v.  State,  7 
Tex.  Ap.  211,  and  Cox  v.  State,  7  Tex.  Ap.  500,  all  reaffirming  rule; 
Hill  V.  State,  4  Tex.  Ap.  661,  objection  that  record  does  not  show 
indictment  was  filed  will  not  be  considered  after  trial  and  convic- 
tion; Boberts  v.  State,  5  Tex.  Ap.  152,  objection  that  defendant  was 
not  served  with  venire  will  not  be  considered  on  motion  for  new 
trial;  Douglass  v.  State,  8  Tex.  Ap.  529,  defects  in  minutes  coneern- 
ing  presentment  of  indictment  cannot  be  taken  advantage  of  after 
verdict;  Tyson  v.  State,  14  Tex.  Ap.  390,  no  error  to  amend  record 
showing  indictment  was  presented  in  open  court;  Diffin  v.  State  (Tex. 
Cr.),  63  S.  W.  129,  defendant  by  answering  ready  waived  service  of 
copy  of  indictment. 

3  Tex.  Ap.  546-549,  NICHOItS  v.  STATE. 

It  is  not  Error  to  Call  a  Case  Out  of  Its  Order  where  accused  is  not 
prejudiced  in  any  manner. 

Approved  in  Godwin  v.  State,  44  Tex.  Cr.  602,  73  S.  W.  806,  hold- 
ing in  prosecution  for  theft,  objection  of  defendant  to  court  calling 
case  out  of  regular  order  was  without  merit,  as  case  was  first  on 
docket  undisposed  of  when  he  was  required  to  announce  for  trial; 
Wright  V.  State,  10  Tex.  Ap.  480,  no  error  to  dispose  of  ease  out  of 
order  when  no  injustice  is  shown. 

3  Tex.  Ap.  549-551,  SMITH  ▼.  STATE. 

Judgment  will  be  Beversed  Where  Complaint  upon  which  the  in- 
formation is  based  does  not  allege  where  the  offense  was  committed. 

Approved  in  Strickland  v.  State,  7  Tex.  Ap.  35,  reversing  where 
affidavit  does  not  show  offense  was  committed  in  county  where  it  is 
filed. 

3  Tex.  Ap.  551-552,  TUBNEB  ▼.  STATE. 

Judgment  will  be  Beversed  Where  There  is  Ko  AfiidaYit  upon  which, 
the  information  is  based. 
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Approved  in  Johnson  ▼.  State,  4  Tex.  Ap.  595,  reversing  where  in- 
formation does  not  correspond  to  affidavit;  Williamson  v.  State,  5 
Tex.  Ap.  486,  reversing  where  court  did  not  grant  motion  to  arrest 
judgment  because  information  did  not  follow  affidavit;  Calvert  v. 
State,  8  Tex.  Ap.  539,  reversing  for  variance  between  affidavit  and  in* 
formation. 

3  Tex.  Ap.  652-555,  MUNCH  ▼.  STATE. 

Recognizance  Stating  Tliat  Accused  is  Charged  with  retailing  liquor 
without  a  license  does  not  charge  any  offense  known  to  the  law; 
recognizance  should  charge  accused  with  retailing  spirituous*  liquors  in 
quantities  less  than  a  quart. 

Approved  in  Carr  v.  State,  5  Tex.  Ap.  154,  indictment  charging 
sale  of  liquors  in  quantities  less  than  a  quart  without  obtaining  a 
license  is  good;  Viser  v.  State,  10  Tex.  Ap.  87,  recognizance  reciting 
that  defendants  sold  liquors  in  less  than  five  gallon  lots  without  a 
license  is  good. 

3  Tex.  Ap.  558-567,  HABBISON  v.  STATE. 

Action  of  Court  Bemoving  Cause  to  Nearest  County  Seat  will  be  sus- 
tained unless  objections  to  such  court  be  made  in  the  application  for 
change  of  venue. 

Approved  in  Bothschild  v.  State,  7  Tex.  Ap.  530,  534,  defendant 
must  present  some  valid  objection  to  county  nearest  his  to  have  an- 
other county  chosen. 

Plea  to  Jurisdiction  of  Court  to  Whicb  .Cause  is  Removed  will  be 
overruled,  as  judgment  removing  cause  cannot  thus  be  collaterally 
attacked. 

Approved  in  Bothschild  v.  State,  7  Tex.  Ap.  534,  Krebs  v.  State, 
8  Tex.  Ap.  26,  and  Ex  parte  Cox,  12  Tex.  Ap.  669,  all  reaffirming  rule; 
Shaw  V.  Cade,  54  Tex.  312,  error  of  court  in  designating  county  in 
change  of  venue  does  not  make  order  void;  Roberts  v.  State,  5  Tex. 
Ap.  152,  objections  that  defendant  was  not  served  with  copy  of  venire 
cannot  be  made  after  verdict. 

Defendant  in  Capital  Case  is  Entitled  to  One  Day's  Service  of  copy 
of  names  of  persons  actually  summoned  on  special  venire,  and  service 
of  copy  of  names  drawn,  but  not  yet  summoned,  will  not  suffice. 

Approved  in  Bowen  v.  State,  3  Tex.  Ap.  622,  Johnson  v.  State,  4 
Tex.  Ap.  274,  and  Drake  v.  State,  5  Tex.  Ap.  655,  both  reaffirming 
rule;  Kellum  v.  State,  33  Tex.  Cr.  83,  24  S.  W.  898,  reversing  where 
complete  list  of  veniremen  was  not  served  on  defendant;  Hunter  v. 
State,  af4  Tex.  Cr.  602,  31  S.  W.  675,  reversing  where  clerk  did  not 
draw  all  of  veniremen  ordered  by  judge. 

Judgment  will  be  Reversed  Where  the  Venue  is  not  proven. 

Approved  in  Turman  v.  State,  4  Tex.  Ap.  588,  venue  must  be 
proved. 

Provisions  of  Code  Relative  to  Selection  of  Jurors  after  special 
venire  is  exhausted  were  not  repealed  by  jury  law  of  1876. 

Approved  in  Boberts  v.  State,  5  Tex.  Ap.  146,  reaffirming  rule; 
Sharpe  v.  State,  17  Tex.  Ap.  500,  court  cannot  issue  another  venire 
until  special  venire  is  exhausted. 

Laws  Regulating  Drawing  and  Impaneling  of  Special  Venire  in  cap- 
ital offenses  should  be  strictly  construed. 

Approved  in  Horn  v.  State,  50  Tex.  Cr.  407,  97  S.  W.  823,  where 
defendant  moved  to  quash  venire,  because  sheriff  failed  to  serve  and 
make  return  on  all  drawn^  court  was  unauthorized|  after  overruling 
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motion,  to  order  sheriff  to  summon  those  on  special  venire  list  who 
had  not  been  summoned. 

Miscellaneous. — Harrison  ▼.  State,  8  Tex.  Ap.  184,  reversing  on 
subsequent  appeal  because  court  charged  upon  weight  of  evidence. 

3  Tex.  Ap.  667--670,  LOGKHABT  v.  STATE. 

Evidence  of  Oeneral  Character  of  Defendant  in  reference  to  nature 
of  charge  is  admissible. 

Approved  in  Saye  v.  State,  50  Tex.  Cr.  572,  9&  S.  W.  553,  holding  in 
prosecution  for  negligent  homicide,  it  was  error  to  reject  testimony 
relating  to  defendant's  being  cautious  and  prudent  officer;  Jones  v. 
State,  10  Tex.  Ap.  558,  reversing  where  court  refused  to  allow  de- 
fendant to  prove  his  character;  Johnson  v.  State,  17  Tex.  Ap.  573, 
defendant  can  prove  his  general  character;  Lann  v.  State,  25  Tex. 
Ap.  497,  8  Am.  St.  Bep.  447,  8  S.  W.  651,  evidence  of  general  charac- 
ter of  defendant  is  admissible.  See  notes,  50  Am.  Bep.  98;  103  Am. 
St.  Bep.  906;  20  L.  B.  A.  619. 

Appellate  Court  wUl  not  Set  Aside  a  Verdict  supported  bj  the  evi- 
dence. 

Approved  in  Walker  v.  State,  14  Tex.  Ap.  629,  verdict  supported  by 
evidence  will  be  set  aside  when  injustice  is  done  to  defendant. 

3  Tex.  Ap.  570-672,  HEDBICK  T.  STATE. 

It  is  Error  for  Court  to  Give  Judgment  by  Default  upon  a  scire 
facias  which  is  defective  in  not  stating  everything  necessary  to  susr 
tain  the  judgment  by  default. 

Approved  in  Brown  v.  State,  28  Tex.  Ap.  70,  11  S.  W.  1024,  reaflirm- 
ing  rule;  Arrington  v.  State,  13  Tex.  Ap.  555,  allegata  and  probata 
must  correspond  in  establishing  matters  in  scire  facias;  Goodin  v. 
State,  14  Tex.  Ap.  446,  state  must  introduce  judgment  nisi  to  recover 
upon  scire  facias. 

It  ia  Error  for  Court  to  Orerrule  Objection  to  Bond  offered  in  evi- 
dence on  ground  that  it  is  not  the  bond  set  out  in  the  scire  facias. 

Approved  in  Damron  v.  Texas  etc.  B.  B.,  1  Tex.  Ap.  Civ.  163,  vari- 
ance in  appeal  bond  stating  time  of  rendering  judgment  is  ground 
for  dismissal;  Smith  v.  State,* 7  Tex.  Ap.  163,  reversing  for  variance 
between  scire  facias  and  bond;  Werbiski  v.  State,  20  Tex.  Ap.  133, 
reversing  for  variance  between  appearance  bond  and  judgment  nisi; 
Holt  V.  State,  20  Tex.  Ap.  274,  reversing  for  variance  between  bond 
offered  and  the  one  alleged  in  scire  facias;  Avant  v.  State,  33  Tex. 
Gr.  314,  26  S.  W.  411,  reversing  for  variance  between  judgment  nisi 
and  scire  facias. 

3  Tex.  Ap.  573-674,  aiNDBAT  ▼.  STATE. 

Statement  of  Facte  will  not  be  Considered  on  Appeal  unless  ap- 
proved and  certified  by  the  court. 

Approved  in  Carlson  v.  State,  5  Tex.  Ap.  202,  appellate  court  will 
only  see  if  indictment  supports  charge  in  absence  of  statement  of 
facts';  Lawrence  v.  State,  7  Tex.  Ap.  193,  statement  of  facts  must  be 
certified  to  by  judge. 

In  Misdemeanor  Cases  Verdict  by  Five  of  Six  Jurors  valid,  where 
remaining  juror  had  been  excused,  by  agreement,  on  account  of  the 
illness  of  his  wife. 

See  notes,  14  L.  B.  A.  (n.  s.)  864;  43  L.  B.  A.  60,  71,  74,  75. 
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3  Tex.  Ap.  676-580,  70NES  v.  STATE. 

Testimony  of  an  Accomplice  Is  Sufficiently  Corroborated  if  there  are 
some  facts  deposed  to  independently  of  the  evidence  of  the  accomplice 
tending  to  connect  the  defendant  with  the  commission  of  the  crime. 

Approved  in  Tooney  v.  State,  5  Tex.  Ap.  193,  Smith  v.  State,  13 
Tex.  Ap.  511,  both  reaffirming  rule;  Jackson  v.  State,  4  Tex.  Ap.  301, 
corroborating  testimony  must  tend  to  connect  accomplices  with  prin- 
cipal; Ham  V.  State,  4  Tex.  Ap.  675,  holding  one  who  was  not  con- 
nected with  defendant  can  testify  against  him.  See  note,  98  Am.  St. 
Eep.  170. 

Distinguished  in  McKinney  v.  State,  48  Tex.  Gr.  405,  88  S.  W.  1013, 
confession  of  one  charged  with  assault  to  murder  was  corroboration 
of  accomplice's  testimony,  and  it  was  not  error  to  refuse  to  instruct 
on  circumstantial  evidence. 

To  Justify  a  Conviction  on  the  Testimony  of  an  Accomplice,  there 
must  be  some  evidence  which  in  itself  without  the  testimony  of  the 
accomplice  tends  to  connect  the  accused  with  the  commission  of  the 
crime. 

Approved  in  Sweat  v.  State,  4  Tex.  Ap.  624,  reaffirming  rule;  Jones 
V.  State,  7  Tex.  Ap.  459,  reversing  where  evidence  of  accomplice  is 
not  fully  corroborated;  Clanton  v.  State,  13  Tex.  Ap.  157,  testimony  of 
accomplice  need  not  be  conclusively  corroborated.  See  note,  71  Am. 
Dec.  678. 

Word  "AccompUce,**  as  Used  In  Article  3118,  Pascbal's  Digest,  has  a 
broader  interpretation  than  used  in  article  1814. 

Approved  in  House  v.  State,  16  Tex.  Ap.  33,  reaffirming  rule;-  Ortis 
V.  State,  18  Tex.  Ap.  283,  accomplice  is  any  person  who  participates 
in  commission  of  a  crime;  Hornsberger  v.  State,  19  Tex.  Ap.  343,  re- 
versing where  court  gave  same  meaning  to  word  "accomplice"  in 
Penal  Code  and  Code  of  Criminal  Procedure. 

It  is  not  Error  for  Conrt  to  Refuse  to  have  Jvaej  Panel  filled  up  to 
twenty-seven  men. 

Approved  in  Harkins  v.  State,  6  Tex.  Ap.  454,  affirming  where  jury 
was  correctly  selected. 

3  Tex.  Ap.  681-589,  BLAKE  ▼.  STATE. 

Defendant  cannot  Complain  of  Charge  of  the  Conrt  on  Murder  in 
the  first  degree  when  not  adjudged  guilty  of  murder  in  the  first  or 
second  degree. 

Approved  in  Augustine  v.  State,  41  Tex.  Or.  69,  96  Am.  St.  Rep. 
765,  52  S.  W.  79,  in  murder  case  court  should  charge  on  both  degrees; 
Tollett  y.  State  (Tex.  Cr.),  55  S.  W.  335,  where  indicted  for  assault 
to  murder  and  convicted  of  aggravated  assault,  defendant  cannot 
complain  of  charge  on  former;  Blocker  v.  State,  27  Tex.  Ap.  42,  10 
S.  W.  441,  verdict  of  murder  in  second  degree  will  not  be  vacated 
when  evidence  shows  it  ought  to  be  in  first  degree. 

Charge  of  Court  Giving  Defendant  the  Benefit  of  Reasonable  Doubt, 
not  only  upon  the  general  question  of  guilt  or  innocence,  but  also  as 
between  the  different  degrees  of  culpable  homicide,  is  correct. 

Approved  in  Hunnicutt  v.  State,  20  Tex.  Ap.  645,  Wallace  v.  Ste- 
vens, 74  Tex.  561,  12  S.  W.  283,  and  Coffin  v.  United  States,  156  U.  8. 
454,  15  Sup.  Ct.  Bep.  403,  39  L.  491,  all  reaffirming  rule;  McMullen 
V.  State,  5  Tex.  Ap.  579,  reversing  where  court  did  not  charge  upon 
presumption  of  defendant's  innocence;  May  v.  State,  6  Tex.  Ap.  193, 
one  is  entitled  to  act  in  self-defense  when  his  expectations  of  great 
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bodily  harm  are  reasonable;  Marnoch  v.  State,  7  Tex,  An.  276,  re- 
versing where  court  did  not  fully  instruct  upon  law  of  self-defense; 
Bichardson  v.  State,  7  Tex.  Ap.  493,  reversing  where  court  did  hoi 
fully  present  law  of  self-defense;  Ainsworth  v.  State,  8  Tex.  Ap.  538, 
reversing  where  charges  limited  defendant's  right  of  self-defense; 
Kendall  v.  State,  8  Tex.  Ap,  579,  reversing  where  charge  was  not 
confined  to  law  of  self-defense;  Foster  v.  State,  11  Tex.  Ap.  109,  error 
to  charge  that  defendant  should  resort  to  other  means  to  prevent 
injury  when  reasonably  certain  of  attack;  Jordan  v.  State,  11  Tex. 
Ap.  449,  jury  must  consider  acts  and  circumstances  as  they  appeared 
at  the  time  of  killing  to  defendant;  King  v.  State,  13  Tex.  Ap.  281, 
reversing  where  court's  charge  limits  rights  of  self-defense;  Weaver 
V.  State,  19  Tex.  Ap.  567,  53  Am.  Bep.  390,  affirming  verdict  where 
circumstances  show  defendant  had  no  reasonable  doubt  of  attack; 
Bell  V.  State,  20  Tex.  Ap.  450,  real  and  apparent  fact  to  justify 
killing  in  self-defense  must  appear  to  defendant  and  not  jury;  Haw- 
thorne V.  State,  28  Tex.  Ap.  214,  12  S.  W.  604,  issue  of  self-defense 
is  not  raised  when  danger  to  defendant  ceased  to  exist  at  time  of 
killing.     See  note,  76  Am.  Dec.  66. 

Defendant  Failing  to  Object  to  the  Introduction  of  testimony  when 
it  is  offered  cannot  question  its  admissibility  on  motion  for  a  new 
trial. 

Approved  in  Boberts  v.  State,  5  Tex.  Ap.  149,  ct>nsidering  dying 
declarations  not  objected  to;  Burns  v.  State,  12  Tex.  Ap.  278,  holding 
no  new  trial  will  be  given  unless  new  evidence  will  change  result; 
Walker  v.  State,  14  Tex.  Ap.  629,  no  verdict  will  be  set  aside  when 
evidence  is  conflicting  if  sufficient  evidence  supports  it. 

State  can  Prove  That  Defendant  had  Made  His  Escape  after  the 
homicide  was  committed  and  had  to  be  brought  back  for  trial. 

Approved  in  Hardin  v.  State,  4  Tex.  Ap.  368,  Hart  v.  State,  22  Tex. 
Ap.  567,  3  S.  W.  742,  both  reaffirming  rule;  Aiken  v.  State,  10  Tex, 
Ap.  617,  no  error  to  introduce  flight  of  defendant. 

Where  Deceased  Made  Unlawful  and  Violent  Attack  on  defendant, 
without  intent  to  murder  or  maim,  defendant  must,  in  order  to  justify 
killing,  have  resorted  to  all  other  means  for  the  prevention  of  the 
injury. 

Disapproved  in  Terrell  v.  State,  53  Tex.  Cr.  608,  111  S.  W.  155,  de- 
fendant need  only  have  resorted  to  all  reasonable  means  at  hand  for 
prevention  of  the  injury. 

It  Makes  No  Difference  Whether  the  Danger  Which  will  Justify  a 
killing  in  self-defense  is  real  or  imaginary,  if  it  has  the  appearance  of 
being  real. 

See  note,  6  L.  B.  A.  424. 

3  Tex.  Ap.  590-^94,  JOHNSON  ▼.  STATR 

Where  Conspiracy  to  Commit  Burglary  has  Been  Established,  de- 
fendant's guilt  will  not  be  affected  by  owner's  subsequent  consent 
for  conspirators  to  enter  house,  unless  it  is  shown  that  owner  or  de- 
tectives employed  by  him  suggested  offense  or  created  original  intent 
or  agreement  to  commit  offense. 

Approved  in  Connor  v.  People,  18  Colo.  378,  36  Am.  St.  Bep.  299, 
33  Pac.  161,  25  L.  B.  A.  341,  reaffirming  rule;  Tones  v.  Stote,  48 
Tex.  Cr.  368,  122  Am.  St.  Bep.  759.  88  8.  W.  219,  1  L.  B.  A.  (n.  a.) 
1024,  holding  in  prosecution  for  robbery,  prosecutor  having  marked 
coin  in  his  pocket  so  as  to  entrap  defendant  was  not  consent;  Allison 
V.  State,  14  Tex.  Ap.  127,  one  agreeing  with  owner  regarding  theft  o/ 
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horse  is  not  an  accomplice;  Conner  v.  State,  24  Tex.  Ap.  251,  6  S.  W. 
139,  defendant  not  protected  in  committing  theft  where  owner  did  not 
induce  defendant  to  take  it;  Bobinson  v.  State,  34  Tex.  Gr.  75,  53 
Am.  St.  Rep.  701,  29  S.  W.  40,  sustaining  conviction  where  defend- 
ant did  not  have  consent  of  owner  to  enter  house.  See  notes,  51  Am. 
Dec.  83,  90,  92;  30  Am.  Rep.  129;  72  Am.  St.  Rep.  705;  88  Am.  St. 
Rep.  598,  599;  25  L.  R.  A.  342,  345.  1 

Miscellaneous. — O'Brien  v.  State,  6  Tex.  Ap.  668,  reversing  where 
court  charged  upon  weight  of  evidence.  i 


3  Tex.  Ap.  598-605,  NOLAND  ▼.  STATE. 

Applications  for  Change  of  Venue  Becanse  of  Local  Prejudice  are 
addressed  to  discretion  of  presiding  judge,  whose  action  thereon  will 
be  revised  only  in  clear  case  of  abuse  or  arbitrary  exercise,  to  preju- 
dice of  accused. 

Approved  in  Daugherty  v.  State,  7  Tex.  Ap.  482,  Myers  v.  State, 
8  Tex.  Ap.  325,  Bohannon  v.  State,  14  Tex.  Ap.  302,  and  Meyers  v. 
State,  39  Tex.  Cr.  514,  46  S.  W.  818,  all  reaffirming  rule;  Grissom 
V.  State,  4  Tex.  Ap.  382,  no  error  for  judge  to  hear  contra  evidence 
to  affidavits  in  support  of  change  of  venue;  McCarty  v.  State,  4 
Tex.  Ap.  471,  court  can  examine  witnesses  relative  to  matters  stated 
in  affidavits  for  change  of  venue;  Labbaite  v.  State,  6  Tex.  Ap.  259, 
refusing  to  vacate  court's  order  denying  motion  for  change  of  venue 
where  abuse  of  discretion  is  not  shown;  Cox  v.  State,  8  Tex.  Ap. 
283,  judge  must  satisfy  himself  of  truth  of  matters  alleged  in  motion 
for  change  of  venue;  Clampitt  v.  State,  9  Tex.  Ap.  31,  sustaining  ac- 
tion of  judge  where  no  abuse  of  discretion  is  shown. 

3  Tex.  Ap.  605-611,  WHITE  ▼.  STATE. 

Generally,  It  is  Snflicient  to  Describe  an  Offense  in  the  indictment 
in  the  language  of  the  statute  creating  the  offense. 

Approved  in  Antle  ▼.  State,  6  Tex.  Ap.  204,  sustaining  indictment 
which  charges  offense  in  language  of  statute;  Gray  v.  State,  7  Tex. 
Ap.  13,  reversing  where  indictment  does  not  set  out  offense  in  intel- 
ligible language;  Horan  v.  State,  7  Tex.  Ap.  189,  reversing  where  in- 
dictment does  not  state  particular  mode  in  which  the  sheriff  was 
resisted;  Hoskey  v.  State,  9  Tex.  Ap.  203,  character  of  election  held 
must  be  alleged  in  indictment  charging  keeping  open  a  saloon  on 
election  day;  Parker  v.  State,  9  Tex.  Ap.  352,  reversing  where  indict- 
ment did  not  allege  who  was  assaulted  and  by  whom;  Vaughan  v. 
State,  9  Tex.  Ap.  567,  reversing  where  indictment  did  not  charge  de- 
fendant attacked  sheriff  to  aid  prisoner's  escape;  Huntsman  v.  State, 
12  Tex.  Ap.  646,  reversing  where  indictment  charged  theft  and  defend- 
ant was  convicted  of  embezzlement  without  any  constituent  facts  of 
embezzlement  being  charged;  Caldwell  v.  State,  14  Tex.  Ap.  172,  re- 
versing where  indictment  is  defective  in  matter  of  substance;  Lutton 
V.  State,  14  Tex.  Ap.  523,  reversing  where  indictment  does  not  set  out 
necessary  allegation;  Longenotti  v.  State,  22  Tex.  Ap.  63,  see  2  S.  W. 
621,  reversing  where  indictment  does  not  charge  an  offense  known  to 
law;  Curtis  v.  State,  31  Tex.  Cr.  40,  19  S.  W.  605,  indictment  should 
allege  all  material  facts  and  not  leave  them  to  inference.  See  note, 
94  Am.  Dec.  260. 

Where  a  Written  Instrument  Enters  into  the  Offense  as  a  part  or 
basis  thereof,  or  when  proper  construction  of  instrument  is  material, 
it  should  be  set  out  in  extenso  in  the  indictment. 


• 


3  Tex.  Ap.  611-629    NOTES  ON  TEXAS  EEPOBTS.  1100 

Approved  in  Baird  ▼.  State,  51  Tex.  Or.  323,  101  S.  W.  091,  bold- 
ing  in  prosecution  for  forgerj,  where  indictment  alleged  substance 
of  instrument  and  stated  it  was  impractical  to  set  it  out  in  haee 
verba,  no  error  to  admit  instrument;  Baker  v.  State,  14  Tex.  Ap.  337, 
indictment  setting  out  written  instrument  before  fraud  was  perpe- 
trated is  sufficient;  Goulson  v.  State,  16  Tex.  Ap.  194,  in  prosecution 
for  libel  the  libelous  article  must  be  alleged  in  haec  verba;  Tjnes  v. 
State,  17  Tex.  Ap.  127,  reversing  where  indictment  did  not  set  forth 
letter  sent  to  extort  money;  Smith  v.  State,  18  Tex.  Ap.  401,  re- 
versing where  indictment  failed  to  set  forth  false  instrument;  Dwjer 
V.  State,  24  Tex.  Ap.  137,  5  S.  W.  663,  reversing  where  indictment 
does  not  charge  defendant  directly  with  causing  one  to  pay  money  on 
certificate;  Hardin  v.  State,  25  Tex.  Ap.  75,  7  S.  W.  534,  reversing 
where  mortgage  used  for  swindling  was  not  set  out  in  indictment. 

3  T«z.  Ap.  611-617,  ItONGLEY  ▼.  STATE. 

Appellate  Court  Witbout  a  Statement  of  the  Facts  in  evidence  will 
only  consider  whether  the  indictment  will  sustain  the  charge  and 
the  finding  of  the  jury. 

Approved  in  Carlson  v.  State,  5  Tex.  Ap.  202,  Davis  v.  State,  6 
Tex.  Ap.  200,  Castanedo  v.  State,  /  Tex.  Ap.  584,  and  Early  v.  State, 
9  Tex.  Ap.  489,  all  reaffirming  rule;  Booker  v.  State,  4  Tex.  Ap.  566, 
appellate  court .  presumes  material  averments  proven  in  absence  of 
statement;  Carter  v.  State,  5  Tex.  Ap.  462,  appellate  court,  in  ab- 
sence of  statement  of  facts,  will  only  see  if  indictment  warranted 
conviction;  Kaskie  v.  State,  7  Tex.  Ap.  203,  appellate  court,  in  ab- 
sence of  statements  of  facts,  will  not  examine  errors  further  than 
to  see  if  indictment  supports  charge;  Johnson  v.  State,  29  Tex.  Ap. 
211,  see  15  S.  W.  206,  sustaining  conviction  in  absence  of  statement 
of  facts. 

"Where  Defendant  In  Criminal  Case  Appeals,  it  is  duty  of  the  parties 
in  first  instance  to  make  out  statement  of  facts,  but  if  they  cannot 
agree,  the  judge,  from  their  respective  statements  and  his  own  knowl- 
edge, must  make  out  correct  and  exact  statement  of  facts. 

Approved  in  Carter  v.  State,  5  Tex.  Ap.  461,  Babb  v.  State,  8  Tex. 
Ap.  176,  both  reaffirming  rule;  Buston  v.  State,  15  Tex.  Ap.  337,  re- 
versing where  judge  refused  to  certify  to  statement  of  facts. 

Indictment  for  Murder  Need  not  Charge  the  Hind  of  Malice*  ex- 
press or  implied,  with  which  the  killing  was  done. 

Approved  in  Bohannon  v.  State,  14  Tex.  Ap.  300,  indictment  charg- 
ing homicide  committed  with  malice  aforethought  is  sufficient. 

8  Tez.  Ap.  617-629,  BOWEN  ▼.  STATR 
Discrepandes  Between  Names  of  Persons  Drawn  on  Special  Venire 

and  names  of  such  persons  as  written  in  sheriff's  return  thereon  is 
not  ground  for  quashing  special  venire,  where  none  of  such  persons 
served  on  jury  and  where  it  is  shown  that  defendant  had  not  ex- 
hausted his  peremptory  challenges,  and  where  no  prejudice  to  de- 
fendant is  shown. 

Approved  in  Mitchell  v.  State,  36  Tex.  Cr.  301,  33  a  W.  369,  re- 
affirming rule;  Beard  v.  State,  41  Tex.  Cr.  177,  53  S.  W.  349,  where 
sheriff  in  return  upon  writ  of  epecial  venire  inserted  name  A  twice, 
when  one  should  have  been  B,  latter  having  been  in  court,  there 
was  not  reversible  error;  Hudson  v.  State,  28  Tex.  Ap.  339,  13  S. 
"W.  390,  no  error  to  refuse  to  stand  juror  aside  when  juror  did  not 
act;  Williams  v.  State,  29  Tex.  Ap.  100,  14  S.  W.  390,  new  trial  wifl 
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not  be  granted  when  defendant  was  not  injured  by  refusal  to  quash 
venire. 

It  is  not  Error  to  Beftue  Defendant's  Application  for  a  continuance 
to  obtain  testimony  showing  that  a  person  other  than  accused  had 
committed  the  offense. 

Approved  in  Boothe  v.  State,  4  Tex.  Ap.  217,  sustaining  convic- 
tion where  new  evidence  was  that  third  party  heard  of  threat  against 
defendant;  Brown  v.  State,  6  Tex.  Ap.  314,  sustaining  conviction 
when  new  evidence  referred  to  threats  of  third  party;  Cooper  v. 
State,  7  Tex.  Ap.  201,  sustaining  conviction  where  new  evidence  was 
concerning  collateral  facts;  Holt  v.  State,'  9  Tex.  Ap'.  583,  sustaining 
conviction  where  new  evidence  was  as  to  threats  of  third  parties; 
Walker  v.  State,  13  Tex.  Ap.  643,  denying  continuance  where  new 
evidence  as  to  declarations  of  defendant  were  not  part  of  res  gestae; 
United  States  v.  Mulholland,  50  Fed.  418,  evidence  of  theft  by  de- 
fendant after  robbery  was  committed  is  not  admissible. 

Distinguished  in  Kunde  v.  State,  22  Tex.  Ap.  97,  3  S.  W.  330,  tes- 
timony of  inculpatory  acts  of  third  parties,  when  proximately  con- 
nected with  transaction,  are  admissible. 

Application  for  Oontinnanoe  Showing  Issuance  of  Subpoenas  for 
absent  witness,  but  failing  to  show  what  was  done  with  them,  is  de- 
fective. 

Approved  in  Bobles  v.  State,  5  Text  Ap.  355,  continuance  will  not 
be  granted  where  applicant  fails  to  state  what  became  of  citation 
after  its  issue;  Fields  v.  State,  5  Tex.  Ap.  620,  denying  continuance 
where  applicant  fails  to  state  when  sheriff  received  subpoena;  Lab- 
baite  v.  State,  6  Tex.  Ap.  260,  denying  continuance  where  applicant 
failed  to  state  his  source  of  information;  Walker  v.  State,  13  Tex. 
Ap.  648,  state  does  not  have  to  prove  want  of  diligence;  Thomas  v. 
State,  17  Tex.  Ap.  440,  nothing  is  presumed  on  application  for  con- 
tinuance; Bichardson  v.  State,  28  Tex.  Ap.  218,  12  S.  W.  870,  revers- 
ing where  defendant  showed  sufficient  diligence  to  obtain  presence 
of  witness. 

Appellate  Conrt  will  not  Notice  Error  in  Allowing  Oonnsel  reason- 
able time  for  presentation  of  the  facts  to  the  jury  unless  injustice  is 
done  the  prisoner. 

Approved  in  Cross  v.  State,  11  Tex.  Ap.  88,  it  is  not  error  to  per- 
mit counsel  to  read  facts  of  former  case;  Wingo  v.  State,  62  Miss. 
314,  defendant  has  right  to  be  heard  by  himself  or  by  counsel. 

Confession  of  Third  Person  of  Commission  of  Crime  is  incompetent 
evidence  to  elicit  from  persons  having  heard  same. 

Approved  in  State  v.  Young,  107  lia.  620,  31  So.  993,  holding,  in 
prosecution  for  murder,  evidence  of  admission  of  killing  by  absent 
party  was  inadmissible.    See  note,  131  Am.  St.  Bep.  779,  786. 

3  TeoL  Ap.  635-638,  DENTON  v.  STATE. 

It  is  Error  for  Conrt  to  Overrule  Motion  to  Quash  the  indictment 
where  the  court  minutes  show  there  was  not  a  proper  entry  on 
minutes  of  court  of  presentment  of  the  indictment  in  open  court  by 
the  grand  jury. 

Approved  in  Donaldson  v.  State,  15  Tex.  Ap.  30,  motion  to  quash 
indictment  should  be  granted  where  clerk  erroneously  entered  offense 
charged  to  defendant;  Jinks  v.  State,  5  Tex.  Ap.  71,  objection  that 
there  is  not  a  proper  presentation  of  indictment  by  grand  jury  should 
be  made  before  pica;  McDonald  v.  State,  7  Tex.  Ap.  115,  error  not  to 
quash  indictment  when  fact  that  certificate  of  clerk  was  not  filed 
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could  have  been  corrected;  Cox  v.  State,  7  Tex.  Ap.  500,  presentment 
of  indictment  by  grand  jury  should  be  affirmatively  sho-wn;  Hasley 
V.  State,  14  Tex.  Ap.  220,  entry  failing  to  state  what  offense  de- 
fendant is  charged  with  is  insuf&cient. 

3  Tex.  Ap.  638-642,  OI.AMPITT  T.  STATE. 

I/>6S  of  Indictment  is  not  Snggested  by  Becital  in  record  by  use  of 
term  "loss  of  papers." 

Approved  in  Turner  v.  State,  7  Tex.  Ap.  597,  holding  practice  of 
county  attorney  in  stating  new  indictment  is  substantially  same  as 
old  is  proper.     See  nate,  86  Am.  Bee.  729. 

Prosecuting  Officer  Should  Make  Suggestion  of  Lofis  of  a  paper  in 
writing  setting  out  the  facts,  and  the  written  statement  should  be 
entered  on  the  minutes. 

Approved  in  Schultz  v.  State,  15  Tex.  Ap.  270,  written  suggestion 
of  loss  of  indictment,  together  with  certified  paper  in  words  of  lost 
indictment,  is  proper;  Burrage  v.  State  (Tex.  Cr.),  44  S.  W.  169,  de- 
fining the  practice  in  substituting  new  for  lost  indictment;  Carter 
V.  State,  41  Tex.  Cr.  610,  58  S.  W.  80,  reversing  where  record  fails 
to  show  that  copy  of  lost  indictment  was  substituted  on  motion. 

Distinguished  in  Magee  v.  State,  14  Tex.  Ap.  376,  sustaining  sub- 
stitution of  new  indictment  made  on  same  day  when  motion  was 
made. 

Oath  Administered  to  Jury  in  Conformity  with  the  provisions  of 
article  563  of  the  Code  of  Criminal  Procedure  is  proper. 

Approved  in  Tickle  v.  State,  6  Tex.  Ap.  641,  holding  oath  adminis- 
tered being  one  prescribed  in  digest  was  proper;  Preston  v.  State, 
8  Tex.  Ap.  32,  before  revision  of  code  no  distinction  between  capital 
felonies  and  criminal  cases  in  swearing  jury;  Collins  v.  State,  5 
Tex.  Ap.  40,  reversing  where  jury  was  not  sworn  by  statutory  oath. 

Judgment  in  Felony  Case  is  not  Valid  Where  Becord  Fails  to  show 
that  the  charge  was  filed. 

Reaffirmed  in  Bicharte  v.  State,  5  Tex.  Ap.  362;  Hill  v.  SUte,  4 
Tex.  Ap.  664. 

3  Tex.  Ap.  643-648,  HAMILTON  T.  STATE. 
A  State  I>aw  and  an  Ordinance  of  a  Town  or  City  Corporation  not 

inconsistent  with  each  other  and  in  harmony  with  the  constitution 
may  stand  together. 

Approved  in  State  v.  Preston,  4  Idaho,  220,  38  Pac.  695,  holding, 
in  prosecution  for  vagrancy  under  city  ordinance,  it  was  no  defense 
that  crime  is  punishable  under  Penal  Code;  Ft.  Worth  etc.  R.  B.  v. 
Lamphear,  1  Tex.  Ap.  Civ.  128,  articles  of  Code  of  Criminal  Pro- 
cedure conferring,  criminal  jurisdiction  on  mayor  are  constitutional; 
Van  Buren  v.  Wells,  53  Ark.  375,  376,  22  Am.  St.  Bep.  218,  219, 
14  S.  W.  40,  ordinance  prohibiting  carrying  of  concealed  weapons 
does  not  oust  state  of  jurisdiction  by  punishing  for  same  offense;  Me- 
Inerney  v.  Denver,  17  Colo.  308,  29  Pac.  518,  municipal  ordinance 
and  general  statute  dealing  with  the  same  offense  will  both  be  given 
effect;  State  v.  Fourcade,  45  La.  Ann.  726,  40  Am.  St.  Bep.  256,  13 
So.  190,  Hood  V.  Von  Glahn,  88  Qa.  408,  14  S.  E.  564,  legislature 
can  authorize  municipality  to  punish  offense  punishable  under  general 
statutes;  State  v.  Williams,  11  S.  C.  293,  refusing  writ  of  prohibition 
where  town  ordinance  takes  cognizance  of  common-law  offenses; 
Moundsville  v.  Fountain,  27  W.  Va.  190,  sustaining  ordinance  giving 
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mayor  summary  process  in  cases  of  illegal  sale  of  liquors.  See  note, 
34  Am.  Dec.  642. 

An  Act  Which  Violates  Both  a  State  Law  and  a  municipal  ordi- 
nance is  punishable  under  either  or  both,  and  a  conviction  under 
one  is  no  bar  to  a  prosecution  under  the  other. 

See  note,  1  L.  R.  A.  (n.  s.)  69,  384. 

Ordinances  Made  for  the  Preservation  of  Peace,  good  order,  safety 
and  health  are  not  usually  or  properly  regarded  as  criminal. 

See  note,  33  L.  B.  A.  43. 

3  Tex.  Ap.  648-656,  VESTAIi  v.  STATE. 

Constitutional  Guarantee  Against  Second  Jeopardy  is  limited  to 
cases  affecting  life  or  liberty  but  if,  on  the  trial  of  the  major  offense, 
there  can  be  a  conviction  of  the  minor,  then  a  formal  conviction  or 
acquittal  of  the  minor  will  bar  the  major. 

Approved  in  Johnson  t.  State,  19  Tex.  Ap.  461,  53  Am.  Rep.  386, 
conviction  for  assault  is  no  bar  to  conviction  for  murder j  Funder- 
burk  v.  State  (Tex.  Cr.)  64  S.  W.  1061,  conviction  in  justice  court 
will  act  as  bar  to  prosecution  for  misdemeanor  in  county  court. 

A  Party  Once  Placed  on  Trial  for  an  Offense  Affecting  Life  or 
liberty  before  a  competent  jury  is  placed  in  jeopardy,  and  after  jeop- 
ardy has  once  attached  a  discharge  of  the  jury  without  defendant's 
consent  before  rendering  a  verdict  is  equivalent  to  verdict  of  ac- 
quittal. 

Approved  in  Powell  v.  State,  17  Tex.  Ap.  351,  reaffirming  rule; 
Dupree  v.  State,  56  Tex.  Cr.  566,  120  S.  W.  873,  23  L.  R.  A.  (n.  s.) 
596,  plea  of  former  conviction  not  available  while  appeal  from  such 
conviction  is  pending;  Swancoat  v.  State,  4  Tex.  Ap.  120,  overruling 
plea  of  former  jeopardy  where  offenses  are  not  same;  Irwin  v.  State, 
7  Tex.  Ap.  82,  first  case  is  not  a  bar  unless  facts  of  second  case 
would  convict  under  indictment  of  first  case;  Thompson  v.  State,  9 
Tex.  Ap.  665,  doctrine  of  former  jeopardy  has  no  application  unless 
there  was  a  final  determination  of  first  case;  Huddleston  v.  State,  14 
Tex.  Ap.  74,  denying  motion  to  amend  where  judgment  was  a  nullity; 
Ex  parte  Porter,  16  Tex.  Ap.  324,  sustaining  conviction  where  former 
prosecution  was  dismissed  without  a  trial  upon  merits.  See  note,  92 
Am.  St.  Rep.  101. 

Parol  Evidence  to  Show  That  Any  Portion  of  the  Indictment  had 
been  previously  quashed,  or  in  fact  to  show  any  rulings  upon  its  in- 
sufficiency, is  inadmissible. 

Approved  in  Cox  v.  State,  7  Tex.  Ap.  498,  reversing  where  indefi- 
nite evidence  is  offered  to  amend  record  at  subsequent  term;  con- 
curring opinion  in  Dent  v.  State,  43  Tex.  Cr.  153,  65  8.  W.  635, 
majority  holding  judgment  of  conviction  of  principal  admissible  in 
prosecution   of   accessory. 

The  Record  in  a  Criminal  Case  may  be  Supplied  or  Amended  by  a 
proceeding  had  directly  for  that  purpose. 

Approved  in  Nettles  v.  State,  4  Tex.  Ap.  343,  judgment  of  con- 
viction nunc  pro  tunc  may  be  entered  at  a  subsequent  term;  Town- 
send  V.  State,  5  Tex.  Ap.  576,  amending  indictment  nunc  pro  tunc 
at  subsequent  term;  Madison  v.  State,  17  Tex.  Ap.  485,  defendant 
can  have  judgment  entered  at  subsequent  term  nunc  pro  tunc  and 
then  prosecute  an  appeal. 

Miscellaneous. — Ex  parte  Rogers,  10  Tex.  Ap.  666,  holding  instru- 
ment set  out  in  indictment  would  not  support  a  conviction. 
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3  Tez.  Ap.  656-661,  HALBEBT  v.  STATE. 

Defendant  Oonvicted  of  Mnider  in  Second  Degree  cannot  complain 
of  erroneous  charge  on  murder  in  first  degree  where  the  evidence 
supports  the  conviction. 

Approved  in  Griffin  v.  State  (Tex.  Cr.),  63  8.  W.  848,  defendant 
convicted  of  manslaughter  cannot  complain  of  erroneous  charge  in 
murder. 

To  Constitute  Murder  in  tbe  rirst  Degree,  It  is  not  Necessary  that 
there  should  be  any  appreciable  space  of  time  between  the  forma- 
tion of  the  intention  to  kill  and  the  act  of  killing,  but  it  must  be 
upon  express  malice.  A  design  to  kill,  formed  while  excited  and 
immediately  carried  out  before  the  passion  became  cooled,  cannot  be 
murder  in  first  degree. 

Approved  in  Boberts  v.  State,  5  Tex.  Ap.  151,  sustaining  charge 
which  distinguished  the  different  degrees  of  murder;  Bicharte  v. 
State,  5  Tex.  Ap.  363,  express  malice  must  be  proved.  See  note,  18 
Am.  Bee.  783. 

Defendant  is  Guilty  of  Murder  in  the  Second  Degree  where  with 
malice  aforethought  he  shot  at  one  person  and  unintentionally  killed 
another. 

Approved  in  McConnell  t.  State,  13  Tex.  Ap.  401,  Honeycutt  v. 
State,  42  Tex.  Cr.  132,  96  Am.  St.  Bep.  797,  57  S.  W.  807,  killing 
daughter  in  an  attack  upon  the  mother  is  murder  in  second  degree. 
See  notes,  18  Am.  Dec.  786;  63  L.  B.  A.  664. 

It  is  Unnecessary  for  Court  to  Instruct  the  Jury  upon  the  I>aw  of 
manslaughter  where  there  is  no  evidence  upon  which  the  jury  could 
find  the  killing  was  done  in  the  sudden  heat  of  passion  arising  from 
an  adequate  cause. 

Approved  in  Hill  v.  State,  5  Tex.  Ap.  8,  reaffirming  rule;  Bice  v. 
State,  51  Tex.  Cr.  286,  103  S.  W.  1174,  holding  in  prosecution  for 
murder,  evidence  was  sufficient  to  require  charge  on  manslaughter; 
A-rnwine  v.  State,  49  Tex.  Cr.  6,  90  S.  W.  40,  holding  in  murder 
case,  that  if  there  be  doubt  as  to  whether  charge  on  manslaughter 
should  be  given,  doubt  should  be  resolved  in  favor  of  accused;  Con- 
nell  V.  State,  45  Tex.  Cr.  162,  75  S.  W.  520,  holding  in  trial  for 
murder,  statute  making  assault  causing  pain  adequate  cause  to  con- 
stitute manslaughter,  charge  that  such  condition  "might"  constitute 
adequate  cause  is  erroneous;  Bobles  v.  State,  5  Tex.  Ap.  358,  re- 
versing where  court  did  not  allow  jury  to  solve  doubt  of  homicide; 
Neyland  v.  State,  13  Tex.  Ap.  547,  improper  to  charge  upon  man- 
slaughter with  adequate  cause. 

3  Tex.  Ap.  662-668,  EX  PABTE  SLABEN. 

Ordinance  of  City  of  Houston  Imposing  an  Occupation  Tax  of 
twenty-five  dollars  for  running  a  two-horse  hack  in  the  city  is  in 
conflict  with  the  legislative  enactment  on  the  subject  and  void; 
hence  person  imprisoned  for  violation  thereof  should  be  released  on 
habeas  corpus. 

Approved  in  Mantel  v.  State,  55  Tex.  Cr.  458,  131  Am.  St.  Bep. 
818,  117  S.  W.  856,  ordinance  void  which  imposes  different  penalties 
for  offenses  defined  in  state  pure  food  law;  Ex  parte  Gregory,  20 
Tex.  Ap.  216,  221,  54  Am.  Bep.  519,  525,  constitutional  limitation 
imposed  on  municipalities  does  not  apply  to  taxes  incidentally  pre- 
scribed to  meet  expenses  of  police  regulation.  See  notes,  36  L.  B. 
A.  414;  30  L.  B.  A.  420. 
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Legislatnre  can  Oonfer  by  Charter  to  a  Municipal  Oorporatlon  pow- 
ers seemingly  in  conflict  with  other  general  laws. 

Approved  in  Hirshfield  v.  Dallas,  29  Tex.  Ap.  244,  15  S.  W.  125, 
municipal  tax  on  railroad  brokers  is  valid  though  they  are  not  sub- 
ject to  state  taxation;  Hirshfield  v.  Dallas,  4  Tex.  Ap.  Civ.  261,  15 
S.  W.  125,  power  of  municipality  to  collect  taxes  not  allowed  by 
general  laws  is  valid. 

Writ  of  Habeas  Coipns  cannot  be  Invoked  for  Purpose  of  cor- 
recting errors  or  subserve  the  purpose  of  an  appeal  or  writ  of  error. 

Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  242,  109.  S.  W.  369,  convic- 
tion of  misdemeanor  in  county  court  cannot  be  attacked  by  habeas 
corpus;  Ex  parte  Boland,  11  Tex.  Ap.  166,  167,  writ  of  habeas  cor- 
pus can  be  resorted  to  when  proceedings  are  void,  but  not  where 
simply  voidable;  Ex  parte  Dickerson,  30  Tex.  Ap.  450,  17  S.  W.  1077, 
a  void  judgment  cannot  be  attacked  by  a  writ  of  habeas  corpus;  In 
re  Betts,  36  Neb.  285,  54  N.  W.  524,  legality  of  grand  jury  cannot  be 
examined  into  by  writ  of  habeas  corpus. 

Miscellaneous. — Milllken  v.  City  Council,  54  Tex.  395,  holding  pen- 
alty under  municipal  ordinance  for  keeping  a  disorderly  house  is  a 
flne  not  less  than  Mtj  dollars  nor  more  than  two  hundred  dollars. 

3  Tex.  Ap.  66&-e74,  EX  PABTE  WAUQBB. 

Venue  of  Case  Being  Transferred  from  Court  of  One  County  to  that 
of  another,  the  later  court  has  entire  control  and  jurisdiction  over 
case. 

Distinguished  in  Ex  parte  Springfield,  28  Tex.  Ap.  28,  11  S.  W.  678, 
inquiry  into  facts  of  homicide  should  be  made  in  county  where  offense 
was  committed. 

In  Case  of  Appeal  from  Order  of  Court  Refusing  Defendant's  Bail, 
record  should  show  evidence  of  applicant's  ability  to  give  bail  so  as 
to  enable  appellate  court  to  properly  determine  amount. 

Approved  in  Buston  v.  State,  15  Tex.  Ap.  326,  reversing  where  rec- 
ord did  not  show  ability  of  applicant  to  give  bail. 

Miscellaneous. — ^Walker  v.  State,  13  Tex.  Ap.  639,  affirming  convic- 
tion on  subsequent  appeal. 

3  Tez.  Ap.  675-677,  8TONB  v.  STATE. 

Bettors  at  the  Same  Oame  are  not  Accomplices;  hence  uncorrobo- 
rated testimony  of  one  will  sustain  conviction  of  his  fellow-players  at 
the  game. 

Approved  in  Freeman  v.  State,  11  Tex.  Ap.  95,  40  Am.  Bep.  789, 
reversing  where  female  witness,  who  knowingly  committed  incest  with 
defendant,  was  not  corroborated;  Wright  v.  State,  23  Tex.  Ap.  315, 
5  S.  W.  117,  sustaining  instruction  that  jury  could  convict  for  gaming 
on  uncorroborated  testimony  of  accomplice.  See  note,  98  Am.  St. 
Bep.  175. 

Playing  Pool  for  Money,  Thou^  on  a  Ucensed  billiard  table,  is 
criminal. 

See  note,  19  L.  B.  A.  (n.  s.)  904. 

In  Oaming  Offenses,  Table  Fees  and  Drinks  are  money  bet. 

See  note,  121  Am.  St.  Bep.  699. 

3  Tex.  Ap.  680-682,  McLABEN  v.  STATE. 

A  Ball  Bond  must  Distinctly  Describe  the  Offense  of  Which  the  ac- 
cused is  charged,  and  it  must  appear  from  it  that  he  is  accused  of 
some  offense  against  the  laws  of  the  state. 
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Approved  in  Langan  v.  State,  27  Tex.  Ap.  500,  11  S.  W.  522,  re- 
affirming rule;  Morris  v.  State,  4  Tex.  Ap.  557,  reversing  where  re- 
cognizance did  not  sufficiently  describe  the  offense;  Keppler  v.  State, 
14  Tex.  Ap.  174,  reversing  where  bail  bond  did  not  name  offense; 
Vivian  v.  State,  16  Tex.  Ap.  263,  bail  bond  charging  theft  of  animals 
is  sufficient;  Murphy  v.  State,  17  Tex.  Ap.  101,  reversing  where  bond 
does  not  show  defendant  was  legally  accused;  Brown  v.  State,  2S 
Tex.  Ap.  69,  11  S.  W.  1023,  bail  bond  charging  defendant  accused 
with  theft  is  sufficient;  Alderete  v.  State  (Tex.  Cr.),  22  S.  W.  17, 
recognizance  reciting  offense  of  malicious  mischief  states  no  specific 
offense;  United  States  v.  Sauer,  73  Fed.  677,  dismissing  when  bond 
did  not  show  that  defendant  was  accused  of  an  offense  against  the 
laws  of  the  United  States.     See  note,  10  L.  B.  A.  847. 

Malicious  Mischief  is  Nowhere  Defined  by  Written  Law  of  Texas 
as  a  specific  offense;  hence  bail  bond  reciting  offense  with  which  de- 
fendant is  charged  as  malicious  mischief  is  void. 

Approved  in  Waterman  v.  State,  8  Tex,  Ap.  671,  reaffirming  rule; 
Killingsworth  v.  State,  7  Tex.  Ap.  28,  charge  of  malicious  mischief 
must  be  followed  by  statement  of  thing  constituting  offense;  Koritz 
V.  State,  27  Tex.  Ap.  54,  10  S.  W.  758,  dismissing  appeal  where  of- 
fense stated  in  recognizance  is  malicious  mischief. 

8  Tez.  Ap.  683-686,  BOHIf  v.  STATE. 

A  Sunday  Law  Applying  Alike  to  Every  Merchant  and  Trader  pur- 
suing his  business  in  every  city  or  town  in  the  state  is  valid. 

Approved  in  Smith  v.  State,  54  Tex.  Cr.  304,  113  S.  W.  291,  uphold- 
ing act  of  1907  providing  for  selection  of  jurors  in  counties  having 
cities  containing  thirty  thousand  inhabitants  or  more;  State  v. 
Nichols,  28  Wash.  635,  69  Pac.  374,  upholding  Sunday  law,  making  it 
unlawful  to  transact  business  on  Sunday  for  certain  tradespeople  and 
exempting  others;  Cox  v.  State,  8  Tex.  Ap.  289,  act  prescribing  the 
times  of  holding  the  district  court  is  not  a  local  law;  State  v.  Judge, 
39  La.  An.  136,  140,  1  So.  440,  443,  holding  Sunday  law  is  valid  on 
account  of  uniformity  in  the  day  fixed,  and  is  not  a  local  law;  People 
V.  Havnor,  149  N.  Y.  202,  52  Am.  St.  Bep.  711,  43  K  E.  543,  31  L.  B. 
A.  689,  law  prohibiting  all  barbers  from  carrying  on  their  business  on 
Sunday  is  valid.    See  notes,  14  L.  B.  A.  (n.  s.)  1260;  22  L.  B.  A.  723. 

3  Tez.  Ap.  686-688,  BLLLXNGSLT  v.  STATE. 
An  Appeal  cannot  Confer  on  Court  a  Jurisdiction  Which  Court  a  quo 

did  not  possess. 

Approved  in  Hummel  v.  Moore,  25  Fed.  381,  federal  court  has  no 
jurisdiction  of  cause  removed  from  state  court,  where  amount  in- 
volved exceeded  the  jurisdiction  of  the  state  court.  See  note,  58  Am. 
Dec.  149. 
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CASES  IN  4  TEXAS  APPEALS. 


4  Tez.  Ap.  1-4,  NEAVE8  v.  STATE. 

Party  Charged  With  Misdemeanor  Panlsliable  by  Fine  Alone  has 
right  to  appear  by  attorney. 

Approved  in  Williams  v.  SUte,  51  Tex.  Cr.  254,  103  S.  W.  930,  on 
appeal  from  final  judgment  on  bail  bond,  given  for  appearance  of  de- 
fendant in  misdemeanor,  personal  appearance  not  necessary. 

4  Tez.  Ap.  4-5,  CHEBBY  T.  STATE. 

Court  of  Appeals  has  No  Jurisdiction  of  Appeal  from  Judgment 
rendered  in  county  court  on  appeal  from  a  justice's  court,  imposing 
a  fine  of  less  than  one  hundred  dollars. 

Approved  in  Johnson  v.  State,  26  Tex.  Ap.  397,  see  9  S.  W.  612, 
no  appeal  lies  from  judgment  of  district  court  confirming  judgment 
of  justice's  court  imposing  fine  of  five  dollars.  See  note,  19  L.  B.  A. 
(n.  s.)  380. 

4  Tez.  Ap.  6-11,  WILLIAMS  y.  STATE. 

Declarations  of  Defendant  as  Expressive  of  His  Intent  to  go  and 
look  for  the  stolen  cotton  were  admissible  as  part  of  the  res  gestae, 
and  as  explanatory  of  his  intent. 

Approved  in  Turner  v.  State,  7  Tex.  Ap.  599,  admitting  defendant's 
declarations  made  at  time  of  sale  of  stolen  cattle;  Stockman  v.  State^ 
24  Tex.  Ap.  392,  5  Am.  St.  Rep.  895,  6  S.  W.  299,  reversing  where 
defendant  did  not  have  benefit  of  all  of  conversation  brought  out  in 
direct  testimony;  Farrar  v.  State,  29  Tex.  Ap.  257,  15  S.  W.  722,  re- 
versing where  testimony  explanatory  of  defendant's  act  was  refused. 
See  note,  95  Am.  Dec.  68. 

Defendant  is  Entitled  to  a  New  Trial  to  Obtain  the  Benefit  of  the 
material  evidence  of  a  codefendant  who  has  been  acquitted. 

Approved  in  Gill  v.  State,  56  Tex.  Cr.  204,  119  S.  W.  685,  and  Gibbs 
V.  State,  30  Tex.  Ap.  584,  18  S.  W.  88,  both  reaffirming  rule;  Sanders 
v.  State,  52  Tex.  Cr.  467,  124  Am.  St.  Rep.  1101,  107  S.  W.  840,  ap- 
plying rule  where  defendanc  and  brother  were  indicted  for  murder, 
latter  being  acquitted;  French  v.  State,  47  Tex.  Cr.  573,  85  S.  W.  5, 
applying  rule  in  prosecution  for  adultery  where  newly  discovered 
witness  was  indicted  for  same  offense  and  acquitted;  Rucker  v.  State, 
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7  Tex.  Ap.  561,  denying  defendant's  motion  for  new  trial  to  obtain 
testimony  of  acquitted  defendant  whose  testimony  was  unworthy  of 
belief;  State  v..  Drake,  11  Or.  404,  4  Pac.  1209,  granting  new  trial  to 
obtain  testimony  of  acquitted  defendant  is  discretionary  with  judge. 

Jniy  Should  be  Inatmcted  to  Find  That  the  Stolen  Property  bo- 
longed  to  the  alleged  owner  before  they  can  convict. 

Approved  in  Cunningham  v.  State,  27  Tex.  Ap.  481,  11  S.  W.  486, 
failure  to  charge  jury  to  find  ownership  is  not  necessary  where  owner- 
ship is  not  disputed. 

4  Tez.  Ap.  12-15,  OOLLIEB  T.  STATE. 

It  is  not  Necessary  to  Allege  Ownersliip  of  Property  maliciously 
destroyed,  but  where  the  proof  of  ownership  is  different  from  that 
set  out  in  the  information,  the  variance  is  fatal. 

Approved  in  Davis  v.  State,  12  Tex.  Ap.  14,  reversing  conviction  of 
malicious  mischief  where  indictment  was  insufficient;  Darnell  v.  State, 
6  Tex.  Ap.  482,  State  v.  Gould,  26  W.  Ya.  262,  both  sustaining  in- 
dictment charging  malicious  mischief  which  does  not  allege  owner- 
b'hip  of  property  destroyed. 

4  Tez.  Ap.  1&-10,  BliANB  v.  STATE. 

In  Misdemeanor  Case,  Charge  That  Jury  Shonld  Acquit  the  accused 
if  they  had  a  reasonable  doubt  as  to  his  guilt  "deduced  from  the 
evidence,"  held  not  to  be  error  prejudicial  to  defendant. 

Approved  in  Ham  v.  State,  4  Tex.  Ap.  677,  reaffirming  rule;  Walker 
V.  State,  13  Tex.  Ap.  639,  no  error  to  refuse  charge  explaining  mean- 
ing of  reasonable  doubt;  Schultz  v.  State,  20  Tex.  Ap.  320,  reversing 
where  judge  defined  moral  certainty  after  charging  upon  reasonable 
doubt. 

Verdict  That  Defendant  is  *'Ghiilty  as  Charged"  is  Snillcieat  to  sup- 
port the  judgment  in  a  case  of  misdemeanor. 

Approved  in  Wooldridge  v.  State,  13  Tex.  Ap.  456,  44  Am.  Bep. 
710,  reversing  where  verdict  of  guilty  of  murder  did  not  specify  de- 
gree; Williams'  v.  State,  5  Tex.  Ap.  233,  verdict  assessing  punishment 
at  five  years'  confinement  in  penitentiary  is  sufficient. 

Verdict  in  Misdemeanor  Case  is  not  Vitiated  by  Use  of  word  "find" 
instead  of  ''fine"  in  assessing  the  punishment,  where  from  context  it 
Is  apparent  the  word  "fine"  was  intended  and  verdict  could  not  be 
sensibly  construed  otherwise. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  of  assault  with  intent  to  commit  "murdery";  Taylor 
V.  State,  5  Tex.  Ap.  571,  reversing  where  jury  found  defendant 
"guity"  instead  of  "guOty." 

4  Tez.  Ap.  20-26,  WELLS  v.  STATE. 
Where  Indictment  for  Theft  in  One  Place  Gives  Kame  of  Owner 

of  the  property  as  "one  Chin  Chan,  a  Chinaman,  a  better  description 
of  whose  name  cannot  be  given  by  the  grand  jury,"  and  in  another 
place  as  "one  Chin  Chang,"  the  variance  will  not  vitiate  the  indict- 
ment. 

Approved  in  Bird  v.  State,  16  Tex.  Ap.  531,  proof  of  ownership  as 
"Sam  McCasland"  when  indictment  charges  ownership  as  "Sam  Mc- 
Cassling"  is  no  variance  when  "Sam  McCassling"  is  well  known  by 
name  of  "Sam  McCasland."    See  note,  28  Am.  Bep.  439. 
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Wbere  Evidence  in  Trial  for  Theft  of  Money  Shows  That  Defend- 
ant, in  furtherance  of  preconcerted  plan,  brought  person  to  house  of 
another,  so  that  such  other  might  steal  from  such  person  so  brought 
there,  and  such  person  did  steal  such  money  and  share  it  with  de- 
fendant, the  defendant,  though  not  actually  present  at  the  theft,  is 
properly  held  to  be  a  principal  offender  guilty  of  theft  and  not  of 
receiving  stolen  property. 

Approved  in  Sutton  v.  State,  16  Tex.  Ap.  493,  holding  one  a  prin- 
cipal where  he  fumlshed  means  of  transporting  stolen  property  into 
state  and  eame  himself  in  pursuance  to  agreement,  though  not  pres- 
ent when  property  was  brought  into  the  state;  Kirby  v.  State,  23 
Tex.  Ap.  24,  5  S.  W.  172,  holding  defendant  was  a  principal  though 
not  present  when  murder  was  committed  in  pursuance  of  plan  of 
escape. 

Description  of  Stolen  Money  in  an  Indictment  as  Gk)ld  Coin  or 
United  States  currency  notes,  or  United  States  national  bank  notes, 
and  the  denomination  and  value  of  each  piece,  is  sufficient. 

Approved  in  Spencer  v.  State  (Tex.  Cr.),  55  S.  W.  58,  "lawful  cur- 
rency of  the  United  States"  is  sufficient  description  of  money. 

4  Tex.  Ap.  26-29,  30  Am.  Rep.  157,  HABBEBOEB  y.  STATE. 

One  Severing  Property  Attached  to  Beal  Estate  Converts  It  into 
a  chattel,  and  if  he  then  removes  it  with  a  felonious  intent,  he  is 
guilty  of  larceny. 

Approved  in  Alvia  v.  State,  42  Tex.  Cr.  426,  60  S.  W.  551,  holding 
defendant  guilty  of  theft  for  taking  windows  not  severed  till  after 
entry.  See  note,  57  Am.  Dec.  272;  4  Am.  St.  Bep.  645;  88  Am.  St. 
Bep.  590. 

Motion  for  Arrest  of  Judgment  on  Gronnd  That  District  Court  had 
no  jurisdiction  of  offense  is  properly  overruled  where  the  offense 
charged  in  the  indictment  was  for  the  theft  of  property  of  twenty 
dollars  in  value,  but  jury  found  defendant  guilty  of  theft  of  prop- 
erty of  value  less  than  twenty  dollars  and  assessed  the  penalty  as 
for  a  misdemeanor. 

Approved  in  Nance  v.  State,  21  Tex.  Ap.  458,  1  S.  W.  448,  reaffirm- 
ing rule;  McLean  v.  State,  23  Fla.  283,  2  So.  6,  jurisdiction  is  deter- 
mined by  indictment  and  court  has  jurisdiction  of  all  lesser  offenses 
included  within  one  charged. 

4  Tex.  Ap.  29-62,  TAYIiOB  T.  STATE. 

Where  in  Misdemeanor  Case  Trial  is  by  Jury  and  Plea  of  former 
conviction  is  relied  on  as  a  defense,  to  sustain  conviction  the  jury 
must  expressly  find  against  the  plea  of  former  conviction. 

Approved  in  McCampbell  v.  State,  9  Tex.  Ap.  127,  reversing  where 
jury  did  not  find  upon  special  plea  of  former  conviction. 

Defendant,  to  Protect  Himself  on  Oronnd  of  Former  Conviction, 
must  identify  the  charge  on  trial  with  the  offense  already  settled. 

Beaffirmed  in  Ex  parte  Bogers,  10  Tex.  Ap.  665.  Approved  in 
Alexander  v.  State,  53  Tex.  Cr.  555,  110  8.  W.  919,  upholding  plea 
where  defendant  was  charged  with  two  similar  offenses  committed  on 
same  day,  and  on  former  trial  witness  had  testified  as  to  both. 

Miscellaneous. — Beddick  v.  State,  4  Tex.  Ap.  33,  holding  misde- 
meanor may  be  prosecuted  by  information,  though  punishable  by  im- 
prisonment in  county  jail. 
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4  Tex.  Ap.  33-^»  STATE  t.  MOBGAN. 

State  cuinot  Appeal  from  Judgment  of  the  District  Ooort,  setting 
aside  a  judgment  nisi  rendered  upon  forfeiture  of  an  appearance 
bond. 

Reaffirmed  in  State  v.  Ward,  9  Tex.  Ap.  463.  See  note,  19  L.  B.  A. 
348. 

4  Tez.  Ap.  34-39,  LOWE  v.  STATE. 

Indictment  Charging  Defendant  on  Oertain  Date  in  certain  county 
in  the  state  with  keeping  a  hoube  for  purpose  of  public  prostitution 
and  as  a  common  resort  for  prostitutes  and  vagabonds,  is  a  good  in- 
dictment for  keeping  disorderly  house. 

Approved  in  Sprague  v.  State  (Tex.  Cr.),  44  S.  W.  838,  no  specific 
description  of  the  house  is  required. 

Special  Flea  of  Fonnor  Acquittal  will  not  Bar  Frosecntion  for  a 
like  offense  unless  the  two  offenses*  were  identical  and  the  evidence 
supporting  the  former  would  make  out  the  latter. 

Beaffirmed  in  Ex  parte  Bogers,  10  Tex.  Ap.  665. 

4  Tez.  Ap.  40,  TAYIK>B  T.  STATE. 

Omitting  to  State  in  the  Verdict  Whether  the  Matters  specially 
pleaded  in  bar  are  true  or  untrue  is  fatal  to  a  conviction. 

Beaffirmed  in  Wooldridge  v.  State,  13  Tex.  Ap.  457^  44  AnL  Bep. 
710. 

4  Tez.  Ap.  41-44,  BASSETT  T.  STATE. 

Enles  Frovlded  by  the  Oode  of  Criminal  Frocedure  relative  to  mis- 
nomers in  indictments  are  applicable  to  misdemeanors  as  well  as  to 
felonies. 

Beaffirmed  in  Wilson  v.  State,  6  Tex.  Ap.  157. 

4  Tez.  Ap.  44-46,  THOMFSON  T.  STATE. 
No  Faper  can  be  Considered  a  Fart  of  the  Record  In  a  Oriminal 

case  unless  duly  filed  by  the  clerk  of  the  court. 

Beaffirmed  in  Bicharte  v.  State,  5  Tex.  Ap.  362. 

Miscellaneous. — Thompson  v.  State,  9  Tex.  Ap.  665,  holding  appeal 
was  set  aside  at  defendant's  request;  Dupree  v.  State,  56  Tex.  Cr. 
566,  120  S.  W.  873,  23  L.  B.  A.  (n.  s.)  596,  referring  to  cited  case  his- 
torically. 

4  Tez.  Ap.  46-62,  BOACH  T.  STATE. 
Article  653,  Code  of  Criminal  Frocedore,  Beqniring  Corroboratian 

of  accomplice's  testimony  to  convict,  applies  not  only  to  technical  ac- 
complices, but  also  to  principals  and  joint  offenders,  accessories  and 
particeps  criminis. 

Approved  in  Smith  v.  State,  13  Tex.  Ap.  511,  Zollicoffer  v.  State, 
16  Tex.  Ap.  318,  both  reaffirming  rule;  Tooney  v.  State,  5  Tex.  Ap. 
193,  reversing  where  court  instructed  jury  to  convict  if  evidence 
connected  defendant  with  offense  charged;  Boach  v.  State,  8  Tex. 
Ap.  488,  reversing  on  subsequent  appeal  because  evidence  does  not 
connect  defendant  with  offense  committed;  House  v.  State,  16  Tex. 
Ap.  33,  reversing  where  court  limited  question  of  accomplice  to  con- 
nection of  witness  with  the  commission  of  the  offense.  See  note,  71 
Am.  Dec.  678. 

Where  State's  Witness  Inculpates  Himself  as  a  Frincipal  and  court 
gives  the  jury  the  technical  definition  of  an  accomplice  without  in- 
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forming  them  as  to  difference  between  that  class  and  the  other  when 
considered  as  witnesses,  the  charge  would  be  misleading  and  reversi- 
ble error. 

Approved  in  Myers  v.  State,  7  Tex.  Ap.  658,  affirming  where  jury 
could  not  be  misled  by  charge. 

4  Tex.  Ap.  63-^  HUNT  v.  STATE. 

Ck>nvictlon  will  be  Set  Aside  Wbere  Becord  Does  not  Affirmatively 
Sbow  that  the  defendant  pleaded  to  the  indictment,  or  that  having 
failed  or  refused  to  do  so,  a  plea  of  not  guilty  was  entered  on  the 
minutes  of  the  court. 

Beaffirmed  in  Gorman  v.  State,  6  Tex.  Ap.  112.  See  note,  13  L. 
B.  A.  (n.  s.)  812. 

To  Sustain  Conviction  of  Orimlnal  Charge,  Transcript  on  Appeal 
must  show  that  the  charge  and  every  other  paper  copied  into  the 
record  had  been  filed,  and  the  date  of  its  filing. 

Beaffirmed  in  Bicharte  v.  State,  5  Tex.  Ap.  362. 

4  Tez.  Ap.  54-^7,  80  Am.  Bep.  160,  KING  v.  STATE. 

Wliere  Two  Persons  by  Mutual  Agreement  Gk)  to  a  Certain  Place 
to  fight  with  knives',  and  one  of  them,  on  being  cut  by  the  other, 
shoots  that  other  and  continues  to  shoot  at  him  after  he  had  turned 
and  fled,  such  person  is  guilty  of  assault  with  intent  to  murder. 

Approved  in  Bingham  v.  State,  6  Tex.  Ap.  180,  admitting  testimony 
as  to  defendant's  character  in  use  of  weapons  where  it  would  sup- 
port a  verdict  of  attempt  to  commit  murder.  See  note,  45  L.  B.  A. 
704. 

Where  Death  Ensues  ftom  a  Mutual  Combat,  the  Killing  will  not 
be  manslaughter  unless  the  combat  was  waged  on  even  terms  and  no 
undue  advantage  was  taken  by  the  slayer. 

Beaffirmed  in  Dunlap  v.' State,  9  Tex.  Ap.  192;  Willis  v.  State,  10 
Tex.  Ap.  494;  Habel  v.  State,  28  Tex.  Ap.  599,  13  S.  W.  1002.  Ap- 
proved in  dissenting  opinion  in  Harden  v.  State,  39  Tex.  Cr.  440,  46 
S.  W.  811,  majority  holding  one  cannot  be  convicted  of  assault  with 
intent  to  commit  rape  where  consent  is  given.  See  note,  48  Am. 
Bep.  540;  15  L.  B.  A.  854. 

Distinguished  in  Spearman  v.  State,  23  Tex.  Ap.  228,  4  S.  W.  587, 
holding  mutual  combat  to  result  in  manslaughter  must  show  that 
homicide  resulted  from  adequate  cause  produced  by  sudden  passion. 

4  Tez.  Ap.  57-68,  BUTTER  v.  STATE. 

A  Witness  Who  had  Been  Jointly  Indicted  With  Defendant  and 
convicted,  and  had  taken  an  appeal  from  the  judgment  which  was 
still  pending,  is  not  a  competent  witness  for  his  codefendant. 

Approved  in  Blain  v.  State,  24  Tex.  Ap.  636,  7  S.  W.  240,  no  error 
to  refuse  declarations  of  codefendant. 

4  Tez.  Ap.  68-63,  McDUFF  v.  STATE. 

Whatever  a  Person  can  Do  Himself,  He  can  Do  by  an  Attorney, 
but  in  no  criminal  case  can  the  client  be  absolutely  bound  by  his 
attorney's  act  when  it  is*  prejudicial  to  his  rights. 

Approved  in  Murmutt  v.  State  (Tex.  Cr.),  63  S.  W.  634,  agreement 
by  counsel  waiving  pleading  of  conviction  ie  not  binding. 

A  Copy  of  the  Indictment  Should  be  Served  upon  the  Defendant 
in  all  criminal  cases  and  in  all  felony  cases,  whether  he  demands  it 
or  not,  unless  he  expressly  waives  it. 
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Approved  in  Lightfoot  v.  State  (Tex.  Cr.),  77  S.  W.  793,  upholding 
in  trial  for  burglary,  objection  of  defendant  to  go  to  trial  for  not 
being  served  with  true  copy  of  indictment;  Richardson  v.  State,  7 
Tex.  Ap.  490,  objection  that  defendant  was  not  served  with  copy  of 
indictment  should  be  made  before  entry  of  plea. 

Distinguished  in  Keener  v.  State,  51  Tex.  Cr.  592,  103  S.  W.  905, 
holding  defendant  on  trial  for  theft,  where  his  attorney  had  pre- 
viously been  served  with  certified  copy  of  indictment,  after  con- 
tinuance of  case  nine  months,  could  not  object  to  going  to  trial  be- 
cause not  served  with  copy;  Brewin  v.  State,  48  Tex.  Cr.  52,  53,  85 
S.  W.  1141,  holding  refusal  of  defendant's  request  for  postponement 
of  trial,  as  she  had  not  been  served  with  copy  of  indictment,  ia  fatal 
error. 

4  Tex.  Ap.  63-66,  JOHNSON  ▼.  STATE. 

Article  2034,  Paachal's  Digest^  Provldliig  Tbat  It  diall  be  a  mis- 
demeanor "to  do  any  act  or  thing  that  would  be  deemed  and  held 
a  nuisance  at  common  law"  is  invalid  as  being  repugnant  to  article 
1605,  Paschal's  Digest. 

Reaffirmed  in  Queen  Ins.  Co.  ▼.  State,  86  Tex.  262,  24  S.  W.  400, 
22  L.  R.  A.  483. 

4  Tex.  Ap.  67-70,  DOBN  ▼.  STATE. 

Where,  by  Permisslozi,  Two  Beliglons  DenomlnatloiiB  ITse  the  meet- 
ing-house of  a  third  on  alternate  Sabbaths,  and  on  a  Sabbath  set 
apart  for  one  denomination  the  house  was  occupied  without  protest 
except  by  the  janitor  of  the  proprietary  denomination,  who  disturbed 
the  congregation  during  their  services  by  raising  a  quarrel  about 
their  right  to  occupy  the  house  on  that  day,  such  janitor,  on  trial  for 
disturbing  religious  worship,  cannot  maintain  defense  on  the  ground 
that  the  denomination  occupying  the  house  were  trespassers,  and 
hence  not  within  the  protection  of  the  statute. 

Approved  in  Richardson  v.  State,  5  Tex.  Ap.  475,  reversing  where 
defendants  were  church  officials  acting  in  the  discharge  of  their 
duty  in  restraining  the  minister,  who  was  under  charges,  from  preach- 
ing. 

4  Tex.  Ap.  70-71,  WITTEN  v.  STATE. 

Where  the  County  Attorney  Spelled  the  Word  Tebroary**  with  a 
"T"  instead  of  an  "F"*  in  the  indictment,  a  motion  to  quash  the  in- 
dictment will  be  overruled,  as  the  remaining  letters  of  the  word  show 
that  the  letter  was  intended  for  an  "F." 

Approved  in  Hutto  v.  State,  7  Tex.  Ap.  45,  sustaining  indictment 
charging  offense  was  committed  in  "Janury"  instead  of  "January"; 
Irvin  V.  State,  7  Tex.  Ap.  109,  sustaining  indictment  charging  de- 
fendant with  attempt  to  "rill"  swine  instead  of  "kill";  Wood  v. 
State  (Tex.  Cr.),  51  S.  W.  235,  sustaining  indictment  charging  com- 
mission of  offense  in  "one  thousand  eight  hundred  and  nine-seven"; 
Hudson  V.  State,  10  Tex.  Ap.  228,  sustaining  indictment  where  word 
"against"  was  spelled  "aganist";  St.  Louis  v.  State  (Tex.  Cr.),  59 
8.  W.  890,  sustaining  indictment  where  word  "fraudulently"  was 
spelled  "frausulently."     See  note,  28  Am.  St.  Rep.  439. 

4  Tex.  Ap.  72-73,  BENNETT  v.  STATE. 

Fact  That  Compensation  of  County  Judge  in  Misdemeanor  Case  is 
fee,  payable  by  defendant  if  convicted,  does  not  disqualify  judge  as 
being  interested  party. 
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Approved  in  Louisiana  etc.  By.  Co.  v.  Moseley,  115  La.  763,  40  So. 
39,  holding  persons  selected  as  jarors'  in  expropriation  matters  must 
not  only  not  have  pecuniary  interest  in  object  to  be  obtained  thereby, 
but  must  not  have  taken  any  steps  toward  its  accomplishment. 

4  Tez.  AiK  73-76,  PBICE  v.  STATE. 

Where  Defense  to  Scire  Facias  Against  a  Surety  on  a  forfeited 
appearance  bond  was  that  the  principal  was  unable  because  of  sick- 
ness to  appear  at  the  time  named  in  the  bond,  admission  of  certificate 
of  physician  as  to  such  illness  is  error,  but  cannot  be  availed  of  by 
surety  on  appeal. 

Approved  in  Tliompson  v.  State,  17  Tex.  Ap.  '320,  sickness  of  prin- 
cipal at  the  time  of  the  forfeiture  is  good  defense  to  final  judgment. 

4  Tex.  Ap.  75-76,  HOEBB  ▼.  STATE. 

Where  the  Information  Charges  That  the  Offense  was  committed 
in  August,  and  the  affidavit  charges  the  time  as  in  September,  the 
variance  is  fatal. 

Approved  in  Lackey  v.  State,  53  Tex.  Or.  460,  110  S.  W.  903,  Swink 
V.  State,  7  Tex.  Ap.  73,  Huff  v.  State,  23  Tex.  Ap.  292,  4  S.  W.  891, 
Baumgartner  v.  State,  23  Tex.  Ap.  335,  5  S.  W.  114,  and  Dyer  v. 
State,  85  Ind.  526,  all  reaffirming  rule;  Williamson  v.  State,  5  Tex. 
Ap.  486,  reversing  where  affidavit  charges  offense  committed  May  7th 
and  information  charges  it  on  May  Ist;  Calvert  v.  State,  8  Tex.  Ap. 
539,  reversing  where  affidavit  alleges  ownership  in  wife  and  informa- 
tion alleges  ownership  in  heirs  of  husband;  McEanney  v.  State  (Tex. 
Or.),  49  S.  W.  376,  Taylor  v.  State  (Tex.  Cr.),  50  S.  W.  1015,  both 
holding  variance  as  to  date  of  offense  between  complaint  and  informa- 
tion is  fatal. 

4  Tez.  Ap.  76-81,  COLBATH  ▼.  STATE. 

Though  Intoxication  Per  Se  is  No  Defense  to  the  Fact  of  Chillt, 
evidence  of  it  is  admissible  for  the  purpose  of  determining  the  pre- 
cise degree  of  murder  where  the  question  of  intent  or  premeditation 
is  concerned. 

Approved  in  Brown  v.  State,  4  Tex.  Ap.  290,  McCarty  v.  State, 
4  Tex.  Ap.  470,  and  Pocket  v.  State,  5  Tex.  Ap.  568,  all  reaffirming 
rule;  Payne  v.  State,  5  Tex.  Ap.  36,  reaffirming  where  evidence  shows 
defendant  was  not  bereft  of'  reason  by  intoxication;  Evers  v.  State, 
31  Tex.  Cr.  328,  37  Am.  St.  Bep.  818,  20  S.  W.  747,  18  L.  B.  A.  421, 
mere  drunkenness  is  not  admissible  as  evidence  in  criminal  cases; 
Lyle  V.  State,  31  Tex.  Cr.  114,  19  S.  W.  905,  evidence  of  drunken- 
ness is  admissible  to  see  whether  the  offense  charged  has  been  com- 
mitted.   See  notes,  36  L.  B.  A.  466,  473;  8  L.  B.  A.  33. 

4  Tex.  Ap.  81-86,  LONG  y.  STATE. 

Judgment  will  be  Beversed  Where  the  Transcript  Does  not  Show 
any  charge  to  the  jury  as  to  the  law  of  the  case  signed  by  judge 
and  filed  by  the  clerk. 

Beaffirmed  in  Can  v.  State,  5  Tex.  Ap.  155;  Bicharte  v.  State,  6 
Tex.  Ap.  362. 

4  Tex.  Ap.  87-89,  OATO  y.  STATE. 

The  Drawing  and  Presenting  of  a  Cocked  Pistol  by  Defendant, 
accompanied  by  profane  and  abusive  language,  is  sufficient  to  sus- 
tain a  conviction  for  aggravated  assault. 
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Approved  in  May  v.  State,  6  Tex.  Ap.  195,  JolmBoii  v.  State,  7 
Tex.  Ap.  212,  both  reaffirming  rule;  Young  v.  State,  7  Tex.  Ap.  77, 
reversing  where  defendant  did  not  actually  point  weapon  at  prose- 
cutor; Johnson  v.  State,  19  Tex.  Ap.  547,  pointing  of  gun  accom- 
panied by  threat  was  an  aggravated  assault. 

4  Tex.  Ap.  89-91,  EX  PABTE  OOSNES. 

Wliere  No  Provision  for  an  Appeal  18  Given  by  Statute,  the  right 
of  appeal  will  not  be  extended  or  presumed. 

Approved  in  dissenting  opinion  in  State  v.  Thayer,  158  Mo.  54, 
55,  58  S.  W.  14,  15,  majority  holding  appeal  lies  from  conviction  of 
misdemeanor  in  circuit  court  on  information. 

4  Tex.  Ap.  91-93,  INGI^  y.  STATE. 
Wbere  an  Offense  Sounding  In  Felony  was  on  tbe  Proofs  but  a 

misdemeanor,  the  district  court  would  not  be  ousted  of  its  jurisdic- 
tion. 

Approved  in  Nance  v.  State,  21  Tex.  Ap.  458,  1  S.  W.  448,  reaffirm- 
ing rule;  McLean  v.  State,  23  Fla.  283,  2  So.  6,  court  has  jurisdiction 
of  all  lesser  offenses'  than  one  charged  in  indictment. 

4  Tez.  Ap.  93-94,  THOMPSON  ▼.  STATE. 
Transcript  on  Appeal  must  Sbow  That  Defendant's  Plea  of  not 

guilty,  even  in  misdemeanors,  has  been  entered  or  conviction  wiU  be 
set  aside. 

See  note,  13  L.  B.  A.  (n.  s.)  812. 

4  Tez.  Ap.  96-99,  OASSADAT  V.  STATE. 

Under  the  Constitution,  District  Courts  have  No  Jurisdiction  over 
indictments  which  are  for  misdemeanors'  per  se,  except  those  involving 
official  misconduct;  hence  district  court  has  no  jurisdiction  of  in- 
dictment charging  the  embezzlement  of  a  shovel  of  a  value  of  four 
dollars. 

Reaffirmed  in  Coker  v.  State,  7  Tex.  Ap.  85. 

A  Judgment  of  the  County  Court  Bendered  During  a  Term  for  civil 
business  in  a  suit  on  a  forfeited  bail  bond  is  void. 

Approved  in  Wills  v.  State,  4  Tex.  Ap.  617,  State  v.  Ward,  9  Tex. 
Ap.  463,  both  reaffirming  rule;  Garter  v.  State,  4  Tex.  Ap.  166,  judg- 
ment rendered  upon  scire  facias  at  a  civil  term  of  court  is  void; 
Bobbin  v.  Lewis,  1  Tex.  Ap.  Civ.  148,  reversing  where  county 
court  adjourned  over  criminal  term  and  disposed  of  case  at  subse- 
quent civil  term;  Jeter  v.  State,  86  Tex.  557,  26  S.  W.  49,  court  of 
civil  appeals  has  no  jurisdiction  of  appeal  from  judgment  on  forfeited 
bail  bond. 

Distinguished  in  Houston  v.  State,  13  Tex.  Ap.  559,  final  judgment 
upon  judgment  nisi  may  be  entered  at  civil  term  of  court. 

Where  Defendant  was  Indicted  by  the  Name  of  "Clay  Fulton"  and 
the  appearance  bond  was  executed  by  "H.  C.  Fulton*'  and  forfeiture 
was  taken  against  "Clay  Fulton,"  without  averring  that  he  was  same 
person  as  "H.  G.  Fulton,"  the  variance  is  fataL 

Approved  in  Murphy  v.  State,  6  Tex.  Ap.  556,  reversing  where 
allegation  that  order  was  signed  by  *Tat"  was  proved  to  have  been 
signed  by  "P";  Loving  v.  State,  9  Tex.  A  p.  471,  reversing  where  scire 
facias  did  not  allege  "John  Crabtree"  was  same  as  "J.  T.  Crabtree"; 
Weaver  v.  State,  13  Tex.  Ap.  192,  reversing  where  state  proved  "W. 
F.  Torbett"  signed  bond  as  "W.  F.  Torlet";  Humbaid  v.  State,  Zl 
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Tex.  Ap.  209,  17  S.  W.  126,  reversing  where  no  averment  that  prose- 
cutor's sister  was  known  hy  two  names;  Hatchings  v.  State,  24  Tex. 
Ap.  244,  6  S.  W.  35,  scire  facias  must  show  that  there  is  no  vari- 
ance in  names  of  parties  to  bond. 

4  Tex.  Ap.  99^104,  SANSBUBT  ▼.  STATE. 

United  States  Treasury  Notes  and  National  Bank  Bills  are  ''prop- 
erty" and  "money"  within  the  statutory  definition  of  theft. 

Approved  in  Bambrough  v.  State,  28  Tex.  Ap.  368,  13  S.  W.  218, 
reaffirming  rule;  Cook  v.  State,  4  Tex.  Ap.  267,  sustaining  indictment 
charging  theft  of  a  twenty  dollar  bill;  Lewis  v.  State,  28  Tex.  Ap. 
142,  12  S.  W.  736,  money  is  only  that  which  is  legal  tender;  Taylor 
V.  State,  29  Tex.  Ap.  499,  16  S.  W.  302,  sustaining  indictment  charging 
embezzlement  of  two  thousand  dollars,  being  of  value  of  two  thou- 
sand dollars.     See  notes,  57  Am.  Dec.  276;  88  Am.  St.  Bep.  587. 

It  is  Beversible  Error  to  Deny  Defendant's  Application  for  a  con- 
tinuance when  it  is  the  first  application  and  also  shows  diligence  and 
complies  with  the  statute. 

Beaffirmed  in  Miller  v.  State,  18  Tex.  Ap.  256. 

4  Tex.  Ap.  10&-120,  8WANC0AT  v.  STATE. 

Indictment  for  Adultery  Charging  That  the  Accused  "did  on  the 
first  day  of  August,  1876,  then  and  there  live  in  a  state  of  cohabita- 
tion and  adulterous  intercourse  with,"  etc.,  is  sufficient  under  the 
statute. 

Approved  in  Parks  v.  State,  4  Tex.  Ap.  137,  138,  reaffirming  rule; 
Ledbetter  v.  State,  21  Tex.  Ap.  347,  17  S.  W.  428,  reversing  where 
charge  of  living  together  was  not  proved. 

Distinguished  in  Collum  v.  State,  10  Tex.  Ap.  713,  reversing  where 
charge  did  not  instruct  that  the  carnal  intercourse  must  have  been 
habitual. 

To  Oonstitate  Adultery  Under  the  Statute  there  must  be  so/ne  sort 
of  living  together  or  cohabiting. 

See  note,  113  Am.  St.  Bep.  276. 

Distinguished  in  Bird  v.  State,  27  Tex.  Ap.  637,  11  Am.  St.  Bep. 
215,  11  S.  W.  642,  reversing  where  parties  did  not  live  together  in 
same  house  or  joint  residing  place. 

The  Flea  of  Former  Acquittal  must  Show  That  Accused  has  been 
before  acquitted  by  a  jury  of  the  accusation  against  him  in  a  court 
of  competent  jurisdiction. 

Approved  in  Mays  v.  State,  51  Tex.  Cr.  34,  101  S.  W.  234,  dismissal 
after  commencement  of  testimony,  on  discovery  of  failure  of  defend- 
ant to  plead,  is  no  bar  to  new  information;  Simco  v.  State,  9  Tex. 
Ap.  348,  defendant  cannot  plead  granting  of  new  trial  as  bar  to 
charge.     See  note,  35  Am.  Bep.  345. 

Bigamy  and  Adultery  are  not  the  Same  Offenses  nor  maintainable 
upon  the  same  testimony. 

Beaffirmed  in  Hildreth  v.  State,  19  Tex.  Ap.  200.     See  note,  58  Am. 

Dec.  541. 

Miscellaneous. — ^Merritt  v.  State,  10  Tex.  Ap.  405,  holding  construc- 
tion placed  upon  old  law  of  adultery  and  new  statute  is  of  very  little 
difference. 

4  Tez.  Ap.  121-122,  METEB  v.  STATE. 

Where  Degree  of  Punishment  for  Theft  Depends  in  Any  Manner 
upon  the  value  of  the  thing  stolen^  the  indictment  must  state  its 
value. 
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Approved  in  Pittman  y.  State,  14  Tex.  Ap.  578,  Watts  ▼.  State,  G 
Tex.  Ap.  264,  both  reaffirming  rnle;  Antle  v.  State,  6  Tex.  Ap.  204, 
indictment  charging  accused  with  practicing  medicine  is  saflicient 
and  need  not  set  out  branch  of  medicine. 

Distinguished  in  Street  v.  State,  7  Tex.  Ap.  8,  indictment  charging 
malicious  mischief  is  governed  bj  injury  to  owner  and  not  the  value 
of  property  destroyed. 

Wliere  Several  Articles  are  Stolen,  the  Indictment  may  State  the 
Aggregate  value  of  the  articles  stolen,  instead  of  the  several  indi- 
vidual values. 

Approved  in  State  ▼.  Eoplan,  167  Mo.  303,  66  S.  W.  968,  upholding 
indictment  for  larceny  alleging  value  of  several  articles  stolen  in 
aggregate;  State  v.  Brew,  4  Wash.  98,  31  Am.  St.  Bep.  906,  29  Pac. 
763,  sustaining  indictment  charging  theft  of  a  lot  of  carpenter  tools 
of  lump  value  of  fifty  dollars. 

Distinguished  in  Smith  v.  State,  53  Tex.  Cr.  171,  109  S.  W.  127,. 
under  indictment  charging  theft  of  three  hundred  and  forty  pounds  of 
brass  of  stated  gross  value,  proof  that  entire  amount  was  stolen  not 
essentiaL 

4  Tex.  Ap.  122-126,  BEBKLET  ▼.  STATE. 

It  is  Improper  for  Court  to  Hear  and  Ovemile  a  Motion  for  New- 
Trial  in  a  criminal  case  in  the  absence  of  the  defendant,  but  when 
court  has  done  so  there  is  no  error  in  overruling  the  order  denying 
the  new  trial  and  again  considering  and  overruling  when  the  defend- 
ant is  in  court. 

Approved  in  Garcia  v.  State,  5  Tex.  Ap.  341,  reaffirming  rule; 
Mapes  V.  State,  13  Tex.  Ap.  90,  dismissing  appeal  where  final  judg- 
ment was  entered  nunc  pro  tunc  in  defendant's  absence;  Davis  v. 
State,  51  Neb.  358,  70  N.  W.  1004,  one  convicted  of  felony  and  repre- 
sented by  eounsel  cannot  insist  on  being  present  at  time  of  making 
a  motion  for  a  new  trial. 

Denied  in  Ward  v.  Territory  of  Oklahoma,  8  Okl.  16,  56  Pac.  705, 
holding  defendant's  presence  in  court  when  motion  for  new  trial  is 
heard  and  passed  on  is  not  necessary,  even  in  felony  case. 

4  Tez.  Ap.  126^127,  AKE  ▼.  STATE. 

Where  in  a  Bail  Bond  Betnmable  at  Next  Term  of  Oonrt,  the  date 
of  its  execution  is  left  blank,  the  date  of  the  sheriff's  approval  of 
such  bond  fixes  the  date  of  its  execution  and  the  term  to  which  it 
is  returnable. 

Approved  in  La  Bose  v.  State,  29  Tex.  Ap.  216,  15  S.  W.  34,  sheriff 
can  take  a  bail  bond  when  court  is  not  in  session;  Mills  v.  State, 
36  Tex.  Gr.  72,  35  S.  W.  371,  presuming  bond  executed  on  day  of 
approval  by  sheriff  in  absence  of  showing  to  contrary. 

4  Tez.  Ap.  127-129,  MOOBE  v.  STATE. 

The  Object  of  the  Statute  Begarding  the  Keeping  of  DiBordeily 
Houses  was  to  punish  the  keepers  of  such  houses,  and  not  every  in- 
mate occupying  a  room  therein. 

Approved  in  Mitchell  v.  State,  34  Tex.  Cr.  313,  30  S.  W.  811,  re- 
versing where  court  did.  not  charge  that  defendant  must  be  the 
owner^  lessee^  or  tenant  of  a  disorderly  house  to  be  convicted. 
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4  Ttx.  Ap.  129-131,  BOBEBTSON  ▼.  STATE. 

Bail  can  Surrender  Their  Principal  Only  by  DeliTerlng  Him  into 
the  custody  of  the  sheriff  or  by  making  affidavit  of  a  desire  to  sur- 
render him. 

Approved  in  Woodring  v.  State,  53  Tex.  Or.  18,  108  S.  W.  371,  prin- 
cipal must  be  actually  delivered. 

4  Tex.  Ap.  131-133,  HABBI8  ▼.  STATE. 

Indictment  for  Violation  of  the  Occupation  Tax  Law  is  not  dupHci- 
tous  because  the  occupation  was  subject  to  different  tax  during  por- 
tion of  period  when  violation  is  charged  to  have  occurred,  where 
under  both  acts  in  force  during  that  period,  the  penalty  for  violation 
thereof  is  the  same  and  has  never  been  repealed. 

Beaffirmed  in  Carr  v.  State,  5  Tex.  Ap.  153. 

4  Tex.  Ap.  134-140,  PABK8  ▼.  STATE. 

Indictment  for  Adultery  That  Accused,  While  Married  to  a  person 
named,  did  at  a  designated  time  live  in  a  state  of  adultery  with  a 
certain  person,  and  "did  then  and  there  cohabit  with"  and  carnally 
know  such  person,  is  sufficient  under  the  statute. 

Approved  in  McKnight  v.  State,  6  Tex.  Ap.  164,  reaffirming  rule; 
Morrill  v.  State,  5  Tex.  Ap.  450,  reversing  where  court  charged  jury 
that  defendant  was  guilty  if  he  had  carnal  knowledge  more  than 
at  one  time;  Collum  v.  State,  10  Tex.  Ap.  713,  reversing  where  court 
did  not  instruct  the  jury  that  the  carnal  intercourse  must  be  habitual; 
Ledbetter  v.  State,  21  Tex.  Ap.  347,  17  S.  W.  428,  reversing  where 
evidence  did  not  show  that  defendant  and  prosecutrix  lived  together. 

Distinguished  in  Bird  v.  State,  27  Tex.  Ap.  637,  11  Am.  St.  Bep. 
215,  11  S.  W.  642,  living  together  means  that  the  parties  must  dwell 
or  abide  together  in  the  same  habitation. 

Miscellaneous. — Collum  v.  State,  10  Tex.  Ap.  405,  reversing  where 
court  charged  the  jury  under  law  in  force  at  time  of  trial,  and  not 
under  law  in  force  at  time  of  commission  of  offense. 

4  Tex.  Ap.  140-143,  MONTGOMEBT  ▼.  STATE. 

Indictment  for  Assault  With  Intent  to  Murder,  charging  that  the 
accused,  at  a  place  and  time  named,  then  and  there  "unlawfully, 
upon  the  body  of  J.  A.,  did  make  an  assault,  with  intent  him  the 
said  J.  A.,  feloniously  and  of  malice  aforethought  to  murder,"  is 
sufficient. 

Beaffirmed  in  Payne  v.  State,  5  Tex.  Ap.  36;  Bradberry  y.  State, 
22  Tex.  Ap.  277,  2  S.  W.  593;  State  v.  Tidwell,  43  Ark.  72. 

Where  the  Indictment  was  for  a  Felony,  Which  Includes  lesser 
grades  than  felony,  the  jurisdiction  of  the  district  court  was  not 
ousted  because  the  conviction  was  for  a  misdemeanor. 

Beaffirmed  in  Nance  v.  State,  21  Tex:  Ap.  458,  1  S.  W.  448;  Mc- 
Lean V.  State,  23  Fla.  283,  2  So.  6. 

Aggravated  Assault  is  Included  in  the  Charge  of  Assault  with  in- 
tent to  murder. 

Approved  in  Winbum  v.  State,  28  Fla.  346,  9  So.  695,  an  assault 
with  intent  to  murder  includes  a  simple  assault. 

In  Trial  for  Aggravated  Assault  Permitting  Witness  to  Testify  to 
a  battery  where  none  is  alleged  is  not  reversible  error  unless  the  de- 
fendant was  prejudiced  in  his  rights. 

Beaffirmed  in  Henderson  v.  State,  5  Tex.  Ap.  138;  Bodriguez  ▼. 
State,  23  Tex.  Ap.  507,  5  S.  W.  256. 
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4  Tez.  Ap.  144-147,  SIBfS  ▼.  STATE. 

Wliere,  In  Trial  for  Assault  With  Intent  to  Muder,  tb»  Oovrt 
charged  the  law  applicable  to  the  facts  of  case,  court  need  not  charge 
upon  the  law  of  aggravated  and  simple  assault  in  absence  of  eri- 
dence  rendering  such  charge  necessary. 

Approved  in  Winn  v.  State,  5  Tex.  Ap.  624,  sustaining  charge  of 
assault  with  intent  to  murder  where  there  were  no  facts  demanding 
a  charge  on  the  lesser  degrees  of  assault. 

4  Tex.  Ap.  147-150,  TBAGUE  ▼.  STATE. 

In  Trial  for  Aggravated  Assaalt,  When  Ooort  Gave  All  the  instruc- 
tions demanded  by  the  evidence,  it  is  not  error  to  refuse  to  give  ad- 
ditional instructions  asked,  though  they  are  correct  law. 

Approved  in  Cooper  v.  State,  22  Tex.  Ap.  430,  3  S.  W.  335,  sus- 
taining charge  to  jury  which  limited  them  to  a  consideration  of  rape 
by  threat  when  no  force  was  used. 

4  Tex.  Ap.  150-153^  DBX7MM0ND  V.  STATE. 
The  Allegation  of  the  Time  of  the  Conuniseion  of  an  Offense  in  am 

indictment  is  a  matter  of  substance  and  cannot  be  amended. 

Approved  in  Duty  v.  State,  54  Tex.  Or.  614,  114  S.  W.  818,  22  L. 
B.  A.  (n.  s.)  469,  refusing  to  eliminate  from  indictment  for  perjury 
some  of  the  circumstances  as  to  which  accused  was  alleged  to  have 
bworn  falsely;  Wade  v.  State,  52  Tex.  Cr.  620,  108  S.  W.  678,  holding 
where  indictment  for  violation  of  local  option  law  alleged  particular 
election  and  publication  in  newspaper  at  certain  dates,  proof  must 
correspond,  and  indictment  could  not  be  amended;  Stephens  v.  State, 
51  Tex.  Cr.  407,  103  S.  W.  904,  holding  indictment  in  prosecution  for 
theft,  which  charged  date  of  commission  of  oflfense  as  June  31st,  bad; 
Morgan  v.  State,  51  Fla.  79,  40  So.  829,  holding  indictment  alleging 
commission  of  crime  on  or  about  27th  of  June  is  uncertain  and  fatal 
upon  motion  in  arrest  of  judgment;  Collins  v.  State,  6  Tex.  Ap.  648, 
reversing  where  court  allowed  indictment  to  be  amended  essentially 
by  inserting  the  name  of  the  county;  Sharp  v.  State,  6  Tex.  Ap.  654, 
no  error  to  permit  an  amendment  of  form  only  to  the  indictment; 
Goddard  v.  State,  14  Tex.  Ap.  567,  Huff  v.  State,  23  Tex.  Ap.  293, 
4  S.  W.  891,  both  reversing  where  court  allowed  time  of  committing 
offense  in  indictment  to  be  amended;  Harwell  v.  State  (Tex.  Cr.), 
65  S.  W.  521,  reversing  in  rape  case  where  two  dates  were  given,  one 
of  which  was  barred;  Dickson  v.  State,  20  Fla.  802,  state's  attorney 
has  no  authority  to  amend  an  indictment  by  his  individual  indorse- 
ment. 

4  Tez.  Ap.  153-155,  OWENS  V.  STATE. 

Buling  of  Court  upon  Defendant's  Application  for  a  Continnance  or 
upon  evidence  will  not  be  revised  by  the  appellate  court  unless  proper 
bills  of  exceptions  were  taken  in  the  court  below  and  incorporated  in 
the  record. 

Approved  in  Blankenship  v.  State,  6  Tex.  Ap.  219,  and  Dill  v. 
State,  6  Tex.  Ap.  120,  both  reaffirming  rule;  Hatch  v.  State,  6  Tex. 
Ap.  395,  testimony  admitted  without  objection  will  be  considered 
and  is  not  revisable  on  appeal;  Cooper  v.  State,  7  Tex.  Ap.  198,  ob- 
jection to  introduction  of  evidence  must  appear  affirmatively;  Walker 
V. .State,  7  Tex.  Ap.  264,  defendant  cannot  complain  of  introduction 
of  his  confession  unless  he  objected  before  its  introduction;  Thomas 
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y.  State,  17  Tex.  Ap.  440,  appellate  court  will  not  revise  testimony 
admitted  without  objection. 

Appellate  Court  will  not  Oonsider  a  Statement  of  Facts,  though 
agreed  by  counsel,  unless  it  is  approved  by  the  judge  who  presided  at 
the  trial. 

Reaffirmed  in  Laurence  v.  State,  7  Tex.  Ap.  193. 

4  Tex.  Ap.  156-157,  FEBOUSON  ▼.  STATE. 

It  is  Error  not  to  Orant  Motion  to  Quash  the  Infonnatlon  where 
the  information  charges  the  assault  with  a  different  weapon  than 
that  charged  in  the  affidavit. 

Approved  in  Parsons  v.  State,  9  Tex.  Ap.  205,  granting  motion  in 
arrest  of  judgment  where  there  was  variance  between  affidavit  and 
information. 

Wliere  Information  for  Aggravated  Assault  Does  not  Charge  that 
the  assault  was  committed  by  a  person  of  robust  health  upon  a  de- 
crepit person,  charge  that  jury  should  find  defendant  guilty  of  aggra- 
vated assault  if  they  believe  that  defendant,  a  person  of  robust  health 
and  strength,  committed  an  assault  and  battery  upon  an  aged  or 
decrepit  person,  is  error. 

Approved  in  Tooney  v.  State,  5  Tex.  Ap.  193,  reversing  where 
court  instructed  jury  to  convict  if  murder  was  committed  for  pur- 
pose of  robbery,  and  where  indictment  was  silent  as  to  robbery. 

Wlien  Information  Charges  One  Species  of  Aggravated  Assault, 
jury  cannot  find  accused  guilty  of  different  species. 

Distinguished  in  Herd  v.  State,  50  Tex.  Cr.  603,  99  S.  W.  1121, 
holding  in  trial  for  aggravated  assault,  where  information  charged 
defendant  went  into  private  residence  and  committed  offense,  and 
evidence  showed  it  was  upon  gallery  of  residence,  residence  means 
entire  house  within  statute. 

4  Tex.  Ap.  158-159,  DISHONGH  ▼.  STATE. 

The  Affidavit  upon  Wliich  the  Information  is  Founded  should  be 
sworn  to,  and  this  should  be  shown  by  the  jurat  of  the  officer  before 
whom  it  is  sworn  to. 

Approved  in  Neiman  v.  State,  29  Tex.  Ap.  362,  16  S.  W.  253,  re- 
versing where  complaint  has  no  jurat  to  it. 

The  Rules  of  Both  the  Comity  and  District  Courts  In  Criminal  Cases 
require  the  transcript  on  appeal  to  show  the  filing  of  the  informa- 
tion and  other  papers  in  the  case. 

Approved  in  Richarte  v.  State,  5  Tex.  Ap.  362,  transcript  should 
show  clerk's  file-marks  on  judge's  charge  and  other  file  papers. 

4  Tex.  Ap.  159-160,  EVERETT  v.  STATE. 

The  Record  of  Every  Criminal  Case  Should  Show  the  issue  joined 
between  the  state  and  the  accused. 

See  note,  13  L.  B.  A.  (n.  s.)  812. 

4  Tex.  Ap.  161-162,  TOMPKINS  v.  STATE. 
Wliere  a  Statute  Makes  It  an  Offense  to  Do  Any  One  of  Several 

things,  mentioning  them  disjunctively,  an  indictment  or  information 
may  embrace  the  whole  in  one  count,  but  in  doing  so  it  must  use 
the  conjunction  "and"  where  "or"  is  used  in  the  statute. 

Approved  in  Lewellen  v.  State,  54  Tex.  Cr.  641,  114  8.  W.  1179,  re- 
versing where  indictment  charged  defendant  with  carrying  pistol  on 
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"or"  about  his  person;  CoantiTinan  v.  State,  52  Tex.  Cr.  24,  105  S.  W. 
181,  holding  information  charging  unlawful  carrying  of  knuckles  on 
or  about  defendant's  person  insufficient;  State  v.  Lonne,  15  N.  D.  278, 
107  N.  W.  525,  holding  indictment  for  embezzlement  charging  defend- 
ant with  fraudulently  appropriating  property  or  secreting  it,  bad  for 
uncertainty;  Davis  v.  State,  23  Tex.  Ap.  639,  5  S.  W.  150,  reversing 
where  indictment  charged  that  pistol  was  carried  "on  or  about"  in- 
stead of  "on  and  about." 

Distinguished  in  Nelson  v.  State  (Tex.  Ct.),  66  S.  W.  775,  rule 
not  applicable  where  the  allegation  was  merely  descriptive  of  the 
means  or  weapon  used  in  making  an  aggravated  assault. 

4  Tex.  Ap.  162-164,  LEADER  ▼.  STATE. 

Where  the  Indictment  Alleges  That  the  Libelona  Statement 
charged  one  with  being  notoriously  bad  and  of  infamous  character, 
it  is  error  not  to  allow  defendant  to  prove  the  general  character 
of  the  person  libeled. 

Approved  in  Johnson  v.  State,  17  Tex.  Ap.  573,  error  to  investi- 
gate defendant's  character  as  law-abiding  citizen  when  he  did  not 
put  it  in  issue;  WDliams  v.  State,  40  Tex.  Cr.  603,  51  S.  W.  223, 
reversing  where  evidence  introduced  was  not  in  response  to  any 
trait  of  character  involved  in  the  case;  Knapp  v.  Campbell,  14  Tex. 
Civ.  209,  36  S.  W.  769,  reversing  where  proof  of  notorious  reputation 
was  introduced  to  justify  libelous  article.    See  note,  50  Am.  Bep.  99. 

4  Tex.  Ap.  165-167,  OABTEB  ▼.  STATE. 

Appellate  Court  has  No  Jurisdiction  to  Berlfle  Erroneous  Proceed- 
ings of  the  lower  court  on  writ  of  error  or  appeal  in  a  contempt 
case. 

Reaffirmed  in  Borrer  v.  State  (Tex.  Cr.),  63  S.  W.  630,  1133. 

Scire  Facias  in  a  Contempt  Case,  Being  a  Criminal  Proceeding,  a 
final  judgment  rendered  upon  it  at  or  during  a  civil  term  would  be 
coram  non  judice  and  void. 

Distinguished  in  Houston  v.  State,  13  Tex.  Ap.  559,  judgments  of 
county  court  rendered  at  civil  term  upon  judgments  nisi  are  valid. 

4  Tex.  Ap.  167-169,  WEBB  ▼.  STATE. 

One  Indicted  for  the  Crime  of  Murder  is  not  Entitled  to  the  privi- 
lege of  bail  where  the  jury  has  failed  to  agree  upon  a  verdict. 

See  note,  81  Am.  Dec.  89. 

4  Tex.  Ap.  169-170,  IJ^BAITE  ▼.  STATE. 

Appellate  Court  will  Dismiss  Appeals  Taken  from  a  Judgment  over- 
ruling a  motion  for  a  new  trial  or  in  arrest  of  judgment. 

Approved  in  Darnell  v.  State,  24  Tex.  Ap.  8,  5  S.  W.  523,  dis- 
missing appeal  from  judgment  of  insanity  rendered  after  final  judg- 
ment; dissenting  opinion  in  McCorquodale  v.  State,  54  Tex.  Cr.  367, 
98  S.  W.  888,  majority  holding  court  of  appeals  may  correct  judg- 
ment. 

4  Tex.  Ap.  173-175,  BXONIO  ▼.  STATE. 

In  Trial  for  Theft,  Instructlan  That  Jury  Should  Acquit  if  they 
believe  from  the  evidence  that  the  defendant  obtained  possession  of 
the  property  with  the  owner's  consent  and  without  any  false  pretext 
is  properly  refused. 

See  notes,  57  Am.  Dec.  272;  8  L.  B.  A.  533. 
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4  Tez.  AiK  175-177,  BEAVEBTS  ▼.  STATE. 

An  Officer  With  Lawful  Authority  to  Make  Arrests  may,  on  meet- 
ing with  resistance,  employ  such  force  as  may  be  necessary  to  over- 
come such  resistance,  but  he  may  use  no  greater  force  than  is 
reasonably  necessary  to  secure  the  arrest  and  detention  of  the  ac- 
cused. 

Approved  in  Carter  v.  State,  30  Tex.  Ap.  557,  28  Am.  St.  Bep.  950, 
17  S.  W.  1105,  officer  making  an  unlawful  arrest  is  limited  in  his 
rights  of  self-defense;  Plummer  v.  State,  135  Ind.  314,  34  N.  E.  970, 
holding  officer  liable  where  he  unwarrantably  kills  deceased  in  at- 
tempting to  arrest  him.    See  note,  61  Am.  Dec.  161. 

4  Tex.  Ap.  178-181,  WHJJAMS  ▼.  STATE. 

Where  the  Statement  of  Facts  Is  Signed  by  the  Judge,  but  not 
by  counsel  on  both  sides,  the  appellate  court  will  presume  that  the 
presiding  judge  prepared  and  filed  the  statement  on  account  of  a 
disagreement  between  the  respective  counsel. 

Approved  in  Brown  v.  State,  56  Tex.  Cr.  89,  119  S.  W.  313,  314, 
accepting  statement  of  facts  signed  by  judge  and  district  attorney; 
Lozano  v.  State  (Tex.  Cr.),  81  S.  W.  37,  where  statement  of  facts 
was  marked  "approved"  and  signed  by  judge,  it  will  be  presumed 
parties  failed  to  agree;  Hess  v.  State,  30  Tex.  Ap.  479,  17  S.  W.  1099, 
refusing  to  consider  the  statement  of  facts  on  appeal  where  the 
judge  simply  approved  them;  Guerrero  v.  State,  41  Tex.  Cr.  163,  53 
8.  W.  120,  official  signature  of  judge  is  sufficient  without  express 
words  of  approval. 

It  is  Error  in  Prosecution  for  Theft  to  Charge  That  the  Possession 
of  stolen  property  is  presumptive  evidence  of  guilt,  but  such  charge 
is  not  reversible  error  if  not  excepted  to  at  the  time  unless  it  was 
calculated  to  prejudice  the  rights  of  accused. 

Beaffirmed  in  Williams  v.  State,  11  Tex.  Ap.  277. 

4  Tex.  Ap.  181-186,  FISHES  ▼.  STATE. 

In  Trial  for  Theft  of  a  Cow,  It  Is  not  Error  to  Befase  a  Continu- 
ance sought  for  purpose  of  obtaining  testimony  of  absent  witnesses 
to  prove  that  the  owner  gave  the  accused  authority  and  power  of 
attorney  to  take  charge  of  certain  cattle,  including  the  cow  in  ques- 
tion, where  the  power  of  attorney  was  admitted  in  evidence  without 
objection. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  643,  no  continuance 
will  be  granted  to  obtain  evidence  which  has  already  been  produced 
on  the  trial;  Hooper  v.  State,  29  Tex.  Ap.  616,  16  S.  W.  656,  holding 
defendant  is  not  entitled  to  a  continuance  to  obtain  testimony  already 
produced  on  the  trial. 

The  Becord  of  a  Cattle  Brand  Is  the  Best  Evidence  of  ownership, 
but  the  state  can  prove  ownership  by  flesh  marks  and  other  evidence 
of  title  and  ownership  independent  of  the  brand. 

Approved  in  Hutto  v.  State,  7  Tex.  Ap.  47,  sustaining  conviction 
where  state  proved  ownership  of  stolen  cattle  by  proving  the  brand; 
Coombes  v.  State,  17  Tex.  Ap.  266,  reversing  where  state  proved 
ownership  by  an  unrecorded  brand;  Territory  v.  Chavez,  6  N.  M. 
459,  30  Pac.  904,  brand  is  proper  evidence  to  identify  animals  in 
question.     See  notes,  82  Am.  Dec.  607;  11  L.  B.  A.  (n.  s.)  89. 

The  Court  Should  not  Charge  That  the  Jury  may  Believe  a  Fart 
and  discard  a  part  of  a  witness'  testimony. 
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Approved  in  Satterwhite  y.  State,  6  Tex.  Ap.  615,  reaffirming  mle; 
Dobbs  V.  State,  51  Tex.  Cr.  116,  100  S.  W.  948,  holding  in  trial  for 
murder,  where  evidence  showed  defendant  purchased  cartridges  pre-* 
vioQS  to  homicide,  charge  that  if  jury  believed  defendant  purchased 
them  for  killing  deceased  was  objectionable  as  on  weight  of  evi- 
dence; Benfro  v.  State,  9  Tex.  Ap.  231,  reversing  where  court  in 
effect  told  jury  that  certain  portions  of  testimony  were  untrue; 
Johnson  v.  State,  9  Tex.  Ap.  559,  reversing  where  court  instructed 
the  jury  to  believe  or  disbelieve  certain  witnesses. 

Granting  of  Continuances  is  Within  DiBcreUon  of  court. 
See  note,  122  Am.  St.  Bep.  749. 

4  Tex.  Ap.  186-202,  PBESTON  ▼.  STATE. 

It  18  not  Error  for  Ck>iirt,  in  Granting  Change  of  Venue  in  trial 
for  murder  on  ground  of  prejudice,  to  change  the  venue  to  a  county 
other  than  that  nearest  to  the  court  making  the  change,  where  it 
knew  that  the  same  prejudice  existed  in  that  county  as  exists  in 
the  county  where  pending. 

Approved  in  Brown  v.  State,  6  Tex.  Ap.  310,  Cox  v.  State,  8  Tex. 
Ap.  283,  and  Ex  parte  Cox,  12  Tex.  Ap.  669,  all  reaffirming  rule; 
Murphy  v.  District  Court,  14  N.  D.  547,  105  N.  W.  730,  where  appli- 
cation for  change  of  venue  was  granted  to  another  county,  judge 
selecting  place  where  impartial  trial  could  be  had,  there  was  no  abuse 
of  discretion;  Bothschild  v.  State,  7  Tex.  Ap.  531,  court  can  change 
the  venue  to  any  county  of  its  own  motion;  Bohannon  v.  State,  14 
Tex.  Ap.  301,  sustaining  change  of  venue  where  the  court  voluntarily 
changed  the  venue. 

It  is  BeTorsible  Error  for  the  Court  to  Deny  Defendant's  Second 

application  for  a  continuance  where  defendant's  application  showed 
the  materiality  of  the  testimony  of  the  absent  witnesses  and  the  use 
of  due  diligence  to  obtain  their  testimony. 
Beaffirmed  in  Vickery  v.  State,  7  Tex.  Ap.  402. 

Where  Two  Persons  are  Jointly  Indicted  for  Murder  and  there  is 
no  conspiracy  prior  to  homicide,  testimony  of  threats  of  one  against 
deceased  are  inadmissible  on  trial  of  other. 

Approved  in  Wallace  v.  State,  46  Tex.  Cr.  349,  81  S.  W.  969,  hold- 
ing in  trial  for  murder,  where  defendant,  wife  of  deceased,  and 
another  conspired  to  kill  deceased,  evidence  detailing  what  was  said 
and  done  by  wife  and  other  conspirator  during  conspiracy  admissi- 
ble; Somerville  v.  State,  6  Tex.  Ap.  438,  reversing  where  the  court 
admitted  testimony  which  had  no  bearing  on  the  motive  of  the 
offense;  Cox  v.  State,  8  Tex.  Ap.  297,  competent  evidence  admitted 
incidentally  is  not  reversible  error;  Cox  v.  State,  8  Tex.  A  p.  303, 
declarations  of  codefendants  made  before  proof  of  conspiracy  are 
inadmissible;  Simms  v.  State,  10  Tex.  Ap.  161,  reversing  where 
declarations  of  a  confederate  were  admitted  after  the  deed  was  com- 
mitted; Armstead  v.  State,  22  Tex.  Ap.  58,  2  S.  W.  629,  reversing 
where  court  admitted  declarations  of  co-conspirator  made  after  com- 
mission of  offense  in  furtherance  of  the  criminal  enterprise;  Tyson 
V.  State,  14  Tex.  Ap.  391,  reversing  where  irrelevant  evidence  was 
admitted  over  defendant's  objection.     See  note,  89  Am.  St.  Bep.  698. 

Appellate  Court  will  Set  Aside  a  Conviction  of  Murder  where  the 
record  shows  improper  evidence  was  admitted  against  defendant  and 
over  his  objections. 
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Approved  in  Drake  v.  State,  29  Tex.  Ap.  277,  15  S.  W.  731,  reaf- 
firming rule;  Hester  y.  State,  15  Tex.  Ap.  573,  reverslDg  where  eourt 
admitted  hearsay  evidence  over  defendant's  objection. 

Exception  to  Order  Changing  Venue  must  he  Taken  in  the  conrtF 
and  at  the  time  it  is  made. 

Approved  in  Gibson  v.  State,  53  Tex.  Or.  360,  110  S.  W.  47,  reaffirm- 
ing rule. 

Miscellaneous. — Preston  ▼.  State,  8  Tex.  Ap.  32,  referring  histori- 
cally to  former  appeaL 

4  Tex.  Ap.  202-219,  BOOTHE  ▼.  STATE. 

State  has  Bight  to  Elect  Which  Defendant  Should  he  Tried  first 
after  a  severance  has  been  granted  to  two  defendants  jointly  indicted 
for  the  same  offense. 

Approved  in  Rucker  y.  State,  7  Tex.  Ap.  557,  court  can  state 
which  defendant  will  be  tried  first. 

Two  or  More  Defendants  Jointly  Indicted  may  Sever  in  the  trial 
at  the  request  of  either. 

Approved  in  Rucker  y.  State,  7  Tex.  Ap.  555,  defendants  jointly 
indicted  may  claim  a  severance. 

Declaration  of  Deceased  With  Bespect  to  the  Parties  who  shot  him 
brought  out  in  reply  to  questions  from  his  wife  are  admissible  against 
the  accused  in  trial  for  murder. 

Approved  in  Bejarano  v.  State,  6  Tex.  Ap.  282,  and  Hobbs  y. 
State,  16  Tex.  Ap.  521,  both  reaffirming  rule;  Green  y.  State,  8 
Tex.  Ap.  73,  declarations  made  by  decedent  while  in  search  of 
medical  assistance  are  not  res  gestae;  Foster  y.  State,  8  Tex.  Ap. 
251,  reversing  where  court  refused  declarations  of  deceased  at 
time  of  taking  hold  of  him;  Veal  v.  State,  8  Tex.  Ap.  477,  reversing 
where  court  permitted  state  to  prove  prosecutrix's  condition  in  case 
of  aggravated  assault;  Pharr  v.  State,  9  Tex.  Ap.  133,  improper 
to  question  a  witness  as  to  defendant's  after-intentions;  Stagner 
v.  State,  9  Tex.  Ap.  456,  admitting  declarations  of  deceased  tending 
to  explain  the  transaction;  Pharr  v.  State,  10  Tex.  Ap.  487,  declara- 
tions made  by  defendant  many  miles  distant  from  scene  of  crime 
are  not  admissible;  Williams  v.  State,  10  Tex.  Ap.  536,  admitting 
testimony  interwoven  with  the  transaction;  Creswell  v.  State,  14 
Tex.  Ap.  18,  local  customs  cannot  be  considered  as  res  gestae; 
Segura  v.  State,  16  Tex.  Ap.  235,  error  for  court  to  admit  declara- 
tions of  deceased  not  made  in  his  presence  before  the  killing;  Pier- 
sOn  v.  State,  18  Tex.  Ap.  562,  admitting  declarations  of  deceased 
made  in  answer  to  questions  explaining  the  principal  fact;  Pierson 
V.  State,  21  Tex.  Ap.  58,  17  S.  W.  470,  admitting  declarations  made 
by  deceased  to  witnesses*  as  soon  as  they  reached  him;  Mclnturf  v. 
State,  20  Tex.  Ap.  355,  Smith  y.  State,  21  Tex.  Ap.  306,  17  S.  W. 
473,  both  admitting  declarations  of  deceased  in  answer  to  questions 
as  explanatory  of  the  killing;  Blain  v.  State,  24  Tex.  Ap.  636,  7 
S.  W.  240,  no  error  to  reject  declarations  of  codefendant  where  not 
part  of  the  res  gestae;  McGee  y.  State,  31  Tex.  Cr.  74,  19  S.  W. 
766,  no  error  to  admit  declarations  of  defendant  after  shooting  de- 
ceased; Castello  y.  State,  31  Tex.  Cr.  152,  37  Am.  St.  Rep.  797,  19 
S.  W.  894,  admitting  declarations  of  prosecutrix  made  shortly  after 
commission  of  the  rape;  Lambright  v.  State,  34  Fla.  583,  16  So.  587, 
answer  to  question  twelve  hours  after  shooting  by  deceased  would 
not  be  res  gestae;  Keyser  v.  Chicago  etc.  Ry.,  66  Mich.  394,  33  N. 
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W.  870,  declarations  made  in  explanation  of  accident  hy  those  whose 
dutj  it  is  to  make  them  are  admissible  a&  res  gestae;  McGowen  y. 
McGowen,  52  Tex.  665,  explanatory  declarations  made  hj  wife  im- 
mediately on  reaching  home  after  abandonment  bj  her  husband  are 
admissible.    See  notes,  95  Am.  Dec.  59;  95  Am.  Dec.  68. 

In  Trial  for  Murder,  Eyldence  as  to  Character  of  Person  at  whose 
house  the  defendant  was  seen  the  day  after  the  homicide  in  irrele- 
vant, and  hence  its  exclusion  is  not  error. 

Reaffirmed  in  Brown  v.  State,  6  Tex.  Ap.  314. 

Verdict  Finding  Defendant  Guilty  of  Murder  Ui  tbe  First  Degree 

is  sufficient  where  responsive  to  the  charge  of  the  court  in  trial  for 
murder. 

Approved  in  Dubose  v.  State,  13  Tex.  Ap.  424,  verdict  failing  to 
find  the  degree  of  murder  is  void. 

Cliarging  Jury  to  Find  Defendant  not  Guilty  if  They  Tbooght  he 

was  not  present  at  place  of  the  killing  is  sufficient  when  taken  in 
connection  with  the  charge  upon  reasonable  doubt. 

Approved  in  Walker  v.  State,  6  Tex.  Ap.  603,  sustaining  charge 
on  alibi  when  read  in  connection  with  following  paragraph  of  charge. 
See  note,  41  L.  B.  A.  537,  540. 

An  Insufficient  Instrument  in  a  Charge  Followed  by  an  Instruc- 
tion which  supplies  the  omission  is  not  reversible  error  unless  the 
jury  were  misled. 

Approved  in  Toler  v.  State  (Tex.  Or.),  56  S.  W.  918,  reaffirming 
rule;  Street  v.  State,  7  Tex.  Ap.  10,  sustaining  charge  where  er- 
roneous part  was  followed  by  proper  charge;  Sanehes  v.  State  (Tex. 
Or.),  55  S.  W.  45,  holding  charge  in  homicide  case  must  be  considered 
as  an  entirety. 

Judge  can  Alter  or  Amend  His  Charge  by  Erasures  or  Interlinea- 
tions or  additions  before  reading  it  to  the  jury. 

Approved  in  Granger  v.  State,  11  Tex.  Ap.  455,  the  charge,  after 
being  given,  cannot  be  amended  without  defendant's  consent;  Lan- 
rence  v.  State,  35  Tex.  Or.  115,  32  S.  W.  530,  no  error  where  record 
does  not  show  that  erasure  in  court's  charge  took  place  after  it  was 
read  to  the  jury. 

After  His  Charge  has  Been  Given,  the  Trial  Judge  cannot  alter  or 
amend  it. 

Distinguished  in  Flores  v.  State,  41  Tex.  Or.  168,  53  S.  W.  347, 
holding,  where  jury  were  recalled  on  suggestion  of  district  attorney 
that  charge  was  erroneous  in  stating  minimum  punishment,  court  au- 
thorized to  correct  errors  in  instructions  before  verdict  rendered. 

Refusing  to  Grant  a  New  Trial,  Where  the  Evidence  Sought  is 
cumulative,  is  not  reversible  error;  failure  of  leading  counsel  to  be 
present  at  the  trial  is  not  a  ground  for  new  trial  when  the  cause 
was  tried  by  competent  counsel. 

Approved  in  Roberts  v.  State  (Tex.  Cr.),  51  S.  W.  385,  following 
rule;  White  v.  State,  10  Tex.  Ap.  175,  denying  defendant's  appli- 
cation for  a  new  trial  made  a  month  after  trial;  Williams  v.  State, 
10  Tex.  Ap.  537,  denying  defendant's  application  for  continuance 
where  his  counsel  did  not  show  that  he  had  not  conversed  with  him 
about  the  trial;  Aiken  v.  State,  10  Tex.  Ap.  616,  denying  continu- 
ance where  newly  discovered  evidence  was'  hearsay;  Walker  v. 
State,  13  Tex.  Ap.  646,  denying  continuance  on  account  of  absence 
of  defendant's  leading  counsel;  Stockholm  v.  State,  24  Tex.  Ap.  601, 
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7  S.  W.  338,  no  error  to  refuse  continuance  on  account  of  absence  of 
leading  counsel. 

Evidence  of  Tlireats  BCade  Against  the  Life  of  Deceased  by  a 
third  person  prior  to  the  homicide  is  incompetent  and  inadmissible 
in  trial  for  murder. 

Approved  in  "Walker  v.  State,  6  Tex.  Ap.  601,  Talbert  v.  State, 

8  Tex.  Ap.  319,  both  reaffirming  rule;  Sharp  v.  State,  6  Tex.  Ap. 
656,  sustaining  objection  to  question  intimating  that  someone  else 
besides  defendant  had  committed  the  offense;  Cooper  v.  State, 
7  Tex.  Ap.  201,  sustaining  court's  ruling  in  refusing  defendant  to 
prove  prosecutor  had  enemies;  Holt  v.  State,  9  Tex.  Ap.  583,  re- 
fusing testimony  that  other  parties  had  threatened  to  kill  the 
deceased;  Means  v.  State,  10  Terx.  Ap.  22,  excluding  defendant's 
testimony  tending  to  prove  other  parties  had  killed  deceased;  Kunde 
V.  State,  22  Tex.  Ap.  97,  3  S.  W.  330,  reversing  where  court  did 
not  admit  testimony  connecting  third  parties  by  inculpatory  acts 
with  the  commission  of  the  offense;  State  v.  Beaudet,  53  Conn.  544, 
55  Am.  Bep.  162,  4  Atl.  242,  threats  of  third  party  against  deceased 
are  not  admissible. 

Distinguished  in  Dubose  v.  State,  10  Tex.  Ap.  250,  defendant  in 
a  case  of  circumstantial  evidence  can  prove  another  party  did  the 
killing;  Hart  v.  State,  15  Tex.  Ap.  234,  error  to  exclude  motives  of 
third  party  toward  defendant. 

4  Tex.  Ap.  219-223,  30  Am.  Bep.  162,  BBISCO  ▼.  STATE. 

Where  the  Indictment  Charged  the  Theft  of  a  (Welding,  proof  that 
the  animal  was  a  ridgling  will  not  support  the  conviction. 

Approved  in  Johnson  v.  State,  16  Tex.  Ap.  409,  reversing  where 
indictment  charged  theft  of  a  gelding  and  proof  did  not  show  horse 
stolen  was  a  gelding;  Martinez  v.  Territory,  5  Ariz.  56,  44  Pac.  1089, 
holding  on  indictment  for  larceny  of  steer,  proof  that  animal  was 
cow  is  fatal  variance;  State  v.  McDonald,  10  Mont.  23,  24  Am.  St. 
Bep.  26,  24  Pac.  629,  proof  that  animal  stolen  was  a  horse  will  not 
sustain  indictment  charging  theft  of  a  gelding.  See  notes,  98  Am. 
Dec.  550;  24  Am.  St.  Bep.  27. 

Distinguished  in  People  v.  Butler,  2  Utah,  505,  word  "horse"  in- 
cludes gelding  and  mare. 

4  Tez.  Ap.  223-233,  BAEEB  ▼.  STATE. 

That  the  Person  Acting  as  Bailiff  of  Jnry  was  not  a  Sworn  Officer 
and  was  related  to  deceased  for  whose  murder  defendant  is  on  trial 
is  not  ground  for  new  trial,  where  no  exception  was  taken  at  proper 
time,  and  defendant's  rights  are  not  shown  to  have  been  prejudiced. 

Approved  in  Allen  v.  State,  4  Tex.  Ap.  585,  affirming  where  witness 
for  state  summoned  the  jury  and  no  injustice  is  shown  to  accused; 
Williams  v.  State,  29  Tex.  Ap.  100,  14  S.  W.  390,  affirming  conviction 
where  defendant  did  not  exhaust  his  peremptory  challenges  in  select- 
ing a  jury. 

Jnzors  may  be  Summoned  from  Houses  Facing  on  the  courthouse 
square. 

Beaffirmed  in  Johnson  v.  State,  4  Tex.  Ap.  274. 

Defendant  in  a  Criminal  Case  cannot  Object  to  a  Political  Argument 
made  by  the  state's  attorney  in  reply  to  remarks  made  by  defendant's 
counsel. 

4  Tex.  Notes — 75 
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Approved  in  Gonzales  v.  State,  31  Tex.  Cr.  511,  21  S.  W.  254,  re- 
marks by  district  attorney  provoked  by  defendant's  counsel  are  not 
injurious;  Sinclair  v.  State,  35  Tex.  Cr.  132,  32  S.  W.  531,  defendant 
is  not  prejudiced  by  remarks  of  the  district  attorney  provoked  by 
defendant's  counsel. 

Wliere  the  Accnsed  bad  Been  Prevlonsly  Tried  for  tbe  Same  offense, 
and  convicted  of  murder  in  the  second  degree,  the  court,  on  a  subse- 
quent trial,  will  not  instruct  the  jury  on  the  law  of  murder  in  the  first 
degree. 

Approved  in  Pickett  v.  State  (Tex.  Cr.),  63  8.  W.  326,  reaffirming 
rule;  Parker  v.  State,  22  Tex.  Ap.  109,  3  S.  W.  103,  error  to  charge 
jury  upon  law  of  murder  in  first  «nd  second  degrees  upon  subsequent 
trial  after  accused  has  been  convicted  of  manslaughter;  dissenting 
opinion  in  Cornelius  v.  State,  54  Tex.  Cr.  193,  112  S.  W.  1061,  majority 
holding  evidence  of  murder  admissible  on  new  trial  after  reversal  of 
conviction  of  manslaughter.     See  note,  62  Am.  Dec.  563. 

Defendant  Cbarged  With  Offense  Including  Different  Degrees  and 
convicted  of  lesser  is  not  entitled  to  acquittal  because  evidence  would 
sustain  conviction  of  higher  degree. 

Approved  in  Fuller  v.  State,  30  Tex.  Ap.  563,  17  S.  W.  1109,  Smith 
y.  State,  22  Tex.  Ap.  322,  3  S.  W.  685,  both  reaffirming  rule;  Thomaa 
V.  State,  43  Tex.  Cr.  24,  96  Am.  St.  Bep.  834,  62  S.  W.  920,  holding  in 
trial  of  accomplice  to  murder,  where  evidence  showed  express  malice, 
defendant  cannot  complain  of  charge  submitting  issue  of  murder  in 
second  degree;  Russell  v.  State,  66  Neb.  500,  92  N.  W.  752,  where 
evidence  showed  commission  of  murder  in  first  degree,  it  was  not 
error  to  charge  on  minor  degrees,  and  verdict  of  jury  of  lesser  degree 
would  not  be  set  aside;  People  v.  Smith,  134  Cal.  455,  66  Pac.  670, 
holding,  where  defendant  was  originally  charged  with  murder,  and 
convicted  of  manslaughter,  this  was  an  acquittal  of  murder,  and  a  new 
trial  subjects  def^endant  only  to  charge  of  manslaughter;  Blocker  v. 
State,  27  Tex.  Ap.  42,  10  S.  W.  441,  verdict  by  jury  of  murder  in 
second  degree  when  the  court  did  not  instruct  upon  it  operates  as  an 
acquittal  of  murder  in  the  first  degree. 

4  Tez.  Ap.  234-237,  UECKEB  y.  STATE. 
In  Indictment   for  Malicious  Mischief  Amount  of  Injury  Dott» 

owner  must  be  alleged. 

See  note,  128  Am.  St.  Kep.  173. 

4  Tex.  Ap.  2S8-239,  CADT  y.  STATE. 

It  Is  Beyersible  Error  Wben  the  Charge  Does  not  Attempt  to  define 
or  explain  to  the  jury  the  nature,  elements  or  ingredients  of  the 
offense  charged. 

Approved  in  Ham  y.  State,  4  Tex.  Ap.  679,  reversing  where  jury 
were  not  instructed  concerning  the  essential  matters  of  forgery. 

A  Conyictlon  of  Theft  cannot  be  Sustained  where  there  was  no 
proof  of  the  value  of  the  property  stolen. 

Approved  in  Hall  v.  State,  15  Tex.  Ap.  41,  reversing  where  valoe 
of  property  stolen  was  not  proved. 

4  Tex.  Ap.  239-246,  HOYIiE  y.  STATE. 

A  Conyictlon  cannot  be  Had  upon  the  Testimony  of  an  accomplice 
unless  corroborated  by  evidence  tending  to  connect  the  accused  with 
the  commission  of  the  offense. 
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Approved  in  Welden  v.  State,  10  Tex.  Ap.  402,  Clanton  v.  State, 
13  Tex.  Ap.  157,  and  Elizando  v.  State,  31  Tex.  Cr.  242,  20  S.  W.  560, 
all  reaffirming  rule;  Roach  ▼.  State,  8  Tex.  Ap.  492,  reversing  where 
testimonj  of  accomplice  dooB  not  tend  to  connect  accused  with  crime; 
Smith  V.  State,  13  Tex.  Ap.  512,  reversing  where  court  charged  that 
the  corroboration  by  accomplice  must  be  upon  some  material  issue. 
See  notes,  71  Am.  Dec.  678;  98  Am.  St.  Rep.  168. 

4  Tez.  Ap.  246-249,  FOSTER  ▼.  STATE. 

In  Prosecution  for  Theft,  Statements  not  Made  by  Accused  when 
first  found  in  possession  of  the  stolen  property  are  not  part  of  the 
res  gestae,  and  when  not  made  in  explanation  of  his  possession  thereof 
are  inadmissible  for  the  defense. 

Approved  in  Childress  v.  State,  10  Tex.  Ap.  699,  refusing  declarations 
made  by  defendant  how  he  obtained  property  not  then  in  his  posses- 
sion.   See  note,  95  Am.  Dee.  68. 

In  Trial  for  Theft,  Want  of  Owner's  Consent  to  the  Taking  of  the 
alleged  stolen  property  may  be  shown  by  circumstantial  evidence. 

Approved  in  Stewart  v.  State,  9  Tex.  Ap.  323,  reaffirming  rule; 
Wilson  T.  State,  12  Tex.  Ap.  487,  reversing  where  there  was  an  insuffi- 
ciency of  evidence  to  show  want  of  consent  in  cattle  theft;  Clayton 
V.  State,  15  Tex.  Ap.  354,  circumstantial  evidence  to  prove  nonconsent 
of  owner  may  be  introduced  when  direct  cannot  be  produced. 

Appellate  Court  will  not  Consider  Objections  to  Testimony  when 
not  made  in  the  lower  court  when  the  testimony  was  offered. 
Reaffirmed  in  Gardenhire  v.  State,  6  Tex.  Ap.  153. 

4  Tez.  Ap.  249-250,  GROSS  ▼.  STATE. 

Application  for  New  Trial  on  Ground  of  Newly  Discovered  Evidence 
must  show  that  the  knowledge  of  such  evidence  was  acquired  after  the 
former  trial,  and  that  the  failure  to  sooner  discover  it  was  not  owing 
to  defendant's  want  of  due  diligence. 

Approved  in  Templeton  v.  State,  5  Tex.  Ap.  419,  denying  new  trial 
where  evidence  shows  that  defendant  knew  of  newly  discovered  evi- 
dence before  his  conviction;  Tuttle  v.  State,  6  Tex.  Ap.  561,  denying 
motion  for  new  trial  where  affdavit  by  defendant's  counsel  did  not 
negative  the  fact  that  defendant  knew  of  the  newly  discovered  evi- 
dence before  trial. 

Appellate  Court  will  Presume  That  the  State  Proved,  every  allega- 
tion properly  pleaded  in  the  information,  in  the  absence  of  a  state- 
ment of  facts. 

Reaffirmed  in  Davis  v.  State,  6  Tex.  Ap.  200;  Hollo  way  v.  State,  53 
Tex.  Cr.  249,  110  S.  W.  747. 

4  Tez.  Ap.  251-253,  Mn.T,F.R  ▼.  STATE. 

To  Sustain  Conviction  of  Receiving  Stolen  Property,  the  Testimony 
of  the  thief  must  be  corroborated. 

Approved  in  Crutchfield  v.  State,  7  Tex.  Ap.  67,  sustaining  objec- 
tion to  evidence  of  one  who  had  received  stolen  property;  House  v. 
State,  16  Tex.  Ap.  33,  charge  holding  accomplice  was  one  who  was 
connected  with  commission  of  offense  is  erroneous;  People  v.  Kraker, 
72  Cal.  461,  1  Am.  St.  Rep.  66,  14  Pac.  197,  error  to  charge  jury  to 
convict  on  uncorroborated  evidence  of  one  who  receives  stolen  goods* 
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4  Tex.  Ap.  253-254,  DOYLI!  ▼.  STATE. 

Failure  In  a  Case  of  Felony  to  Show  That  the  Charge  had  Been 
Filed  is  fatal  to    a  judgment  of  conviction. 

Beaffirmed  in  Bicharte  v.  State,  5  Tex.  Ap.  362. 

Where  the  Indictment  for  Theft  Oiyea  the  Aggregate  Valne  of 
several  alleged  stolen  articles,  the  verdict  will  be  sustained  only  where 
the  defendant  is  found  guilty  of  stealing  all  the  articles  named. 

Approved  in  Street  v.  State,  7  Tex.  Ap.  8,  reaffirming  rule;  Dnren 
V.  State,  15  Tex.  Ap.  628,  sustaining  indictment  charging  an  aggregate 
value,  where  value  of  property  stolen  has  nothing  to  do  with  the  grade 
of  the  offense. 

Distinguished  in  Smith  v.  State,  53  Tex.  Cr.  171,  109  S.  W.  127, 
under  indictment  for  stealing  three  hundred  and  forty  pounds  of  brass 
of  stated  gross  value,  state  need  not  prove  theft  of  entire  three  hun- 
dred and  forty  pounds. 

4  Tex.  Ap.  255-256,  WILLIAMS  ▼.  STATE. 

It  is  not  Beversible  Error  to  Deny  Defendant's  Application  for  a 
continuance  where  the  newly  discovered  evidence  was  in  the  knowl- 
edge of  defendant's  family. 

Approved  in  Templeton  v.  State,  5  Tex.  Ap.  419,  denying  new  trial 
where  evidence  adduced  showed  defendant  knew  of  the  newly  dis- 
covered evidence. 

4  Tex.  Ap.  256-260,  KING  V.  STATE. 
Appellate  Court  will  Beyerse  the  Judgment  of  the  Lower  Oonrt 

where  the  evidence  of  malice  necessary  to  support  a  conviction  of 
murder  in  the  second  degree  is  not  sufficient  to  establish  a  ease  of 
implied  malice. 

Approved  in  Jones  v.  State,  4  Tex.  Ap.  444,  reversing  where  evi- 
dence of  accomplice  was  not  sufficiently  corroborated  to  authorize 
court  to  deny  defendant's  motion  for  a  new  trial;  Jones  v.  State,  5 
Tex.  Ap.  88,  sustaining  conviction  where  the  evidence  adduced  justi- 
fied the  verdict;  Bodriguez  v.  State,  5  Tex.  Ap.  263,  reversing  where 
evidence  adduced  was  not  conclusive  and  certain  as  to  the  defendant's 
guilt;  Griffith  v.  State,  9  Tex.  Ap.  373,  reversing  where  evidence 
adduced  was  not  sufficient  to  produce  the  impression  of  moral  cer- 
tainty as  to  defendant's  guilt;  Walker  v.  State,  14  Tex.  Ap.  629, 
reversing  where  evidence  did  not  identify  the  body  of  the  alleged 
murdered  man. 

4  Tex.  Ap.  265-268,  COOK  V.  STATE. 

Indictment  Describing  the  Stolen  Money  as  "one  twenty  dollar 
bill.  United  States  of  America  paper  currency  money,  of  the  value 
of  twenty  dollars,  a  more  particular  description  of  which  the  grand 
jury  cannot  give,"  sufficiently  describes  the  stolen  money. 

Approved  in  Kimbrough  v.  State,  28  Tex.  Ap.  368,  13  S.  W.  21S, 
United  States  paper  currency  means  treasury  notes,  national  bank 
bills,  gold,  or  silver  certificates.    See  note,  51  Am.  Dec.  235. 

It  is  not  Error  to  Permit  the  Jury  to  Take  With  Them  into  the 
Jnry-room  the  original  indictment,  having  the  verdict  of  two  former 
juries  written  on  it,  unless  the  defendant  objected  at  the  time  the 
indictment  was  given  to  the  jury. 

Approved  in  Anschicks  v.  State,  6  Tex.  Ap.  536,  refusing  to  con- 
sider objection  to  verdict  <ehere  the  jurors  took  the  indictment  with 
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the  former  verdict  written  on  it  into  the  jury-room  without  objec- 
tion; Anschicks  ▼.  State,  6  Tex.  Ap.  541,  appellate  court  will  only 
consider  matters  of  fact  shown  by  bill  of  exception;  Harvey  v.  State, 
35  Tex.  Cr.  561,  34  S.  W.  625,  affirming  judgment,  where  the  verdict 
written  on  the  indictment  was  so  obliterated  as  not  to  be  read  without 
difficulty. 

4  Tex.  Ap.  268-275,  JOHNSON  ▼.  STATE. 

Tbe  Objection  That  a  Correct  Copy  of  the  Indictment  was  not 
sprved  on  the  defendant  before  trial  is  frivolous,  where  the  only 
difference  between  the  original  and  the  copy  served  consists  in  a 
clerical  error,  whereby  the  word  **liame"  is  made  to  read  "same." 

Approved  in  White  v.  State,  32  Tex.  Cr.  635,  25  S.  W.  785,  de- 
fendant must  object  to  service  of  information  on  account  of  vari- 
ance in  his  name  before  pleading  to  it. 

Wliere  the  Defendant  Seeks  to  Take  Advantage  of  purely  technical 
objections,  he  will  be  held  to  a  technical  showing  as  to  the  correctness 
of  his  objections. 

Approved  in  Matthews  v.  State,  6  Tex.  Ap.  40,  reaffirming  rule; 
Pocket  V.  State,  5  Tex.  Ap.  565,  sustaining  action  of  court  on  techni- 
cal reasons  in  impaneling  jury  where  no  injury  was  done  to  defend- 
ant. 

It  la  not  Error  to  Deny  Defendant's  Application  for  a  OontlnQance 
where  the  application  discloses  no  diligence. 

Beaffirmed  in  Labbaithe  v.  State,  6  Tex.  Ap.  259;  Bothschild  v. 
State,  7  Tex.  Ap.  535;  Cox  v.  State,  8  Tex.  Ap.  283;  Bohannon  v. 
State,  14  Tex.  Ap.  302. 

Senrice  of  a  Copy  of  the  I^lst  of  Talesmen  Specially  Called  by  order 
of  the  court  to  fill  up  a  special  venire  need  not  be  made  upon  defend- 
ant where  the  names  in  the  jury-box  were  sufficient  to  fill  a  special 
venire,  but  only  twenty-two  could  be  found. 

Approved  in  Fields  v.  State,  5  Tex.  Ap.  620,  denying  application 
for  a  continuance  when  defendant's  affidavit  did  not  show  what  was 
done  with  the  subpoena  served  on  absent  witness;  Labbaithe  v.  State. 
6  Tex.  Ap.  260,  denying  application  where  defendant  did  not  state 
who  issued  the  subpoena  or  who  informed  him  as  to  the  new  testi- 
mony; CoopjBr  V.  State,  7  Tex.  Ap.  200,  denying  continuance  where 
application  does  not  show  what  became  of  the  subpoena  served  on 
absent  witnesses;  Bichardson  v.  State,  7  Tex.  Ap.  491,  where  sixteen 
out  of  special  venire  of  forty-eight  were  summoned,  but  jury  com- 
pleted out  of  the  sixteen,  refusal  of  new  venire  was  not  error;  Dow 
V.  State,  31  Tex.  Cr.  287,  20  S.  W.  583,  where  jury  were  completed 
from  list  of  talesmen  furnished  defendant,  he  is  not  entitled  to  list 
of  remainder  summoned;  Boberts  v.  State,  5  Tex.  Ap.  146,  no  error 
for  court  to  order  twenty  talesmen  to  be  sumnwned  after  the  special 
venire  was  exhausted;  Boberts  v.  State,  5  Tex.  Ap.  152,  defendant's 
objection  to  service  of  copy  of  special  venire  must  be  made  before 
verdict;  Harris  v.  State,  6  Tex.  Ap.  108,  defendant  is  not  entitled 
to  have  list  of  talesmen  ordered  summoned  by  the  judge  served  on 
him;  Gardenhire  v.  State,  6  Tex.  Ap.  151,  sustaining  conviction  where 
defendant  did  not  demand  a  list  of  the  talesmen  before  completing 
the  jury;  Brotherton  v.  State,  30  Tex.  Ap.  371,  17  S.  "W.  932,  court  can 
order  talesmen  summoned  to  complete  the  jury  when  the  special 
venire  was  exhausted. 
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4  Tex.  Ap.  275-292,  BBOWN  ▼.  STATE. 

In  Absence  of  Evidence  Tending  to  Show  That  the  Killing  was 
manslaughter,  or  to  excuse  or  justify  the  homicide,  the  law  presumes 
malice  from  the  mere  fact  of  the  homicide. 

Approved  in  Stewart  v.  State,  4  Tex.  Ap.  524,  charging  upon  law 
of  manslaughter  where  evidence  shows  deceased  provoked  the  diffi- 
culty; Ake  V.  State,  6  Tex.  Ap.  418,  32  Am.  Bep.  589,  burden  of 
proof  is  upon  state  except  where  the  defense  sets  up  distinct*  sub- 
stantive matter;  Leonard  v.  State,  7  Tex.  Ap.  450,  no  error  to  charge 
that  accused  must  establish  facts  to  justify  the  offense  when  the 
facts  have  been  proved  which  constitute  the  offense;  Walker  v.  State, 
7  Tex.  Ap.  631,  error  to  charge  that  defendant  must  show  mitigating 
facts  when  an  unlawful  killing  is  shown  to  have  been  done;  Guffee 
V.  State,  8  Tex.  Ap.  209,  error  to  instruct  jury  that  defendant  must 
show  mitigating  facts;  Luera  v.  State,  12  Tex.  Ap.  260,  ertor  to 
churge  that  defendant  must  show  facts  tending  to  excuse  the  pro- 
hibited act;  Jones  v.  State,  13  Tex.  Ap.  10,  11,  12,  burden  of  proof 
does  not  shift  from  the  state  upon  the  defendant. 

Voluntary  Intoxication  is  No  Excuse  for  Crime,  and  will  not  reduce 
an  act  which,  committed  by  a  sober  man,  would  be  murder  to  man- 
slaughter. 

Approved  in  Lyle  v.  State,  31  Tex.  Cr.  115,  19  S.  W.  905,  reaffirm- 
ing rule;  Ex  parte  Evers,  29  Tex.  Ap.  563,  16  S.  W.  344,  evidence  of 
drunkenness  is  not  admissible  for  the  purpose  of  mitigating  murder 
from  the  first  to  the  second  degree.     See  note,  36  L.  B.  A.  466,  476. 

4  Tex.  Ap.  292-307,  JAOESON  y.  STATE. 

The  Denjring  of  a  Defendant's  Application  for  a  Oontinnance 
because  the  application  does  not  disclose  diligence  will  not  be  revised 
on  appeal  unless  the  court  clearly  abused  its  discretion. 

Approved  in  Myers  v.  State,  7  Tex.  Ap.  643,  644,  reaffirming  rule; 
Zumwalt  V.  State,  5  Tex.  Ap.  525,  denying  continuance  where  affi- 
davit does  not  state  that  it  is  not  sought  for  delay.  See  notes,  67 
Am.  Dec.  639;  70  Am.  Dec.  309. 

When  the  Testimony  of  an  Accomplice  Tending  to  Oonnect  the 
accused  with  the  commission  of  the  offense  was  corroborated  in  the 
material  points  by  other  witnesses,  it  was  sufficient  corroboration  to 
entitle  the  testimony  to  be  considered  by  the  court  and  jury. 

Beaffirmed  in  Jones  v.  State,  4  Tex.  Ap.  531;  Tooney  v.  State,  5 
Tex.  Ap.  193;  Elizando  v.  State,  31  Tex.  Cr.  242,  20  S.  W.  560. 

4  Tex.  Ap.  307-308,  EVEBETT  V.  STATE. 

Where,  tn  a  Misdemeanor  Case;  the  Ttanscript  Fails  to  Show 
that  the  defendant  pleaded  to  the  indictment,  or,  on  his  failure  to 
do  so,  that  the  plea  of  not  guilty  was  entered  for  him,  the  judgment 
will  be  reversed. 

Beaffirmed  in  Bush  v.  State,  5  Tex.  Ap.  64.  See  note,  13  L.  B.  A. 
(n.  s.)  812. 

4  Tex.  Ap.  308-309,  GEBALD  v.  STATE. 

No  Appeal  Lies  from  a  Judgment  of  Comity  Oovrt  on  a  Case 
appealed  from  justice's  court,  where  the  fine  to  be  imposed  or  the 
amount  in  controversy  does  not  exceed  one  hundred  dollars. 

Reaffirmed  in  .Johnson  v.  State,  26  Tex.  Ap.  397,  9  S.  W.  612.  See 
note,  19  L.  B.  A.  (n.  s.)  379. 
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4  Tex.  Ap.  310-312,  30  Am.  Bep.  165,  PLUMMEB  y.  STATE. 

Wbere  tbe  Defendant  Unintentionally  Killed  the  Deceased  in  justi- 
fiable defense  of  himself  from  danger  of  death  or  great  bodily  harm, 
it  is  error  to  charge  that  he  could  not  be  convicted  of  a  higher  grade 
of  assault  than  aggravated  assault. 

Approved  in  Clark  v.  State,  19  Tex.  Ap.  503,  Powell  v.  State,  32 
Tex.  Cr.  232,  22  S.  W.  677,  both  reaffirming  rule;  Pinder  v.  State, 
27  Fla.  386,  26  Am.  St.  Bep.  84,  8  So.  841,  error  to  charge  defendant 
must  show  that  killing  of  third  person  was  necessary  to  protect  his 
own  life;  Lewis  v.  Flint  etc.  E.  E.,  54  Mich.  66,  52  Am.  Rep.  799, 

19  N.  W.  749,  party  accidentally  injured  must  bear  it.    See  note,  26 
Am.  St.  Eep.  85. 

If,  in  Self-defense,  Party  Unintentionally  or  Accidentally  injures 
bystander,  he  is  not  guilty  of  any  offense. 

Approved  in  State  v.  Clifford,  59  W.  Va.  30,  53  S.  E.  993,  where 
evidence  was  contradictory  as  to  whether  deceased  was  killed  acci- 
dentally, guilt  or  innocence  of  accused  depends  upon  his  intent, 
whether  event  conformed  to  his  intent  or  not.  See  note,  90  Am.  St. 
Eep.  577. 

4  Tex.  Ap.  312-326,  I.ANOUILLE  y.  STATE. 
The  License  to  Practice  Law  la  not  a  Contract,  but  a  Qrant  of  a 

privilege  which  the  state  may  revoke  or  impose  such  conditions  upon 
its  exercise  as  may  be  demanded  by  the  public  interest. 

Distinguished  in  Ex  parte  Williams,  31  Tex.  Cr.  274,  20  S.  W.  582, 

20  L.  E.  A.  783,  lawyer  holds  his  license  during  good  behavior. 
Legislature  Acted  Clearly  Within  the  Scope  of  Its  Powers  in  mak- 
ing it  a  penal  offense  for  any  person  except  mechanics  or  farmers  to 
pursue  or  follow  his  occupation,  calling,  or  profession,  or  do  any 
act  taxed  by  law  without  having  obtained  a  license  therefor,  or 
without  having  paid  his  occupation  tax. 

Approved  in  Tonella  r.  State,  4  Tex.  Ap.  326,  Carr  v.  State,  5  Tex. 
Ap.  154,  and  Thompson  v.  State,  17  Tex.  Ap.  258,  all  reaffirming  rule; 
Odlin  V.  Woodruff,  31  Fla.  164,  12  So.  228,  statute  imposing  tax  on 
lawyer  for  the  exercise  of  his  profession  is  constitutional;  State  v. 
Dent,  25  W.  Ya.  10,  statute  imposing  conditions  upon  practice  of 
medicine  is  valid;  Preston  v.  Finley,  72  Fed.  855,  856,  tax  imposed 
upon  all  persons  selling  certain  papers  is  constitutional.  See  note, 
129  Am.  St.  Eep.  292. 

4  Tez.  Ap.  325-326,  TONELLA  y.  STATE. 

Instance  of  Indictment  for  Betalling  Liquor  without  having  ob- 
tained license  or  paying  occupation  tax  which  was  held  good  on 
demurrer. 

Eeaffirmed  in  Carr  v.  State,  5  Tex.  Ap.  154. 

4  Tex.  Ap.  327-330,  McBEYNOLDS  y.  STATE. 

Deadly  Weapon  is  One  Which,  in  the  Manner  Used,  is  capable  of 
producing  death  or  of  inflicting  great  bodily  injury,  or  seriously 
wounding. 

Eeaffirmed  in  Tollett  v.  State  (Tex.  Cr.),  55  S.  W.  335.    See  note, 

21  L.  E.  A.  (n.  8.)   498,  506. 

There  can  be  No  Oonyictlon  Without  Eyidence  of  Venue,  but  t!he 
doctrine  of  reasonable  doubt  does  not  apply  to  the  jurisdictional 
question  of  venue. 

Eeaffirmed  in  Deggs  v.  State,  7  Tex.  Ap.  360. 
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4  Tez.  Ap.  330-332;  GAINES  v.  STATE. 

When  One  Person  has  the  General,  and  Another  the  Special,  prop- 
erty in  the  thing  stolen,  the  indictment  may  allege  the  property  to 
he  in  either. 

Approved  in  Crockett  v.  State,  5  Tex.  Ap.  528,  indictment  charging 
ownership  in  another  when  proof  shows  mother  and  children  own  the 
property  is  sufficient;  Calloway  v.  State,  7  Tex.  Ap.  586,  587,  revers- 
ing where  ownership  proved  is  not  the  ownership  charged  in  the 
indictment.     See  notes,  94  Am.  Dec.  322;  21  L.  B.  A.  (n.  s.)  312. 

4  Tez.  Ap.  332-333,  WOLF  v.  STATE. 
Where  the  Ownership  of  Animal  is  EstabUshed,  It  is  Unnecessary 

for  the  state  to  show  a  recorded  brand. 

Reaffirmed  in  Territory  v.  Chavez,  6  N.  M.  459,  30  Pac.  904.  See 
note,  11  L.  R.  A.  (n.  s.)  89. 

4  Tez.  Ap.  333-337,  DAI.TON  y.  STATE. 

It  is  Permissible  to  Charge  Two  or  More  Offenses  in  separate  counts 
of  the  same  indictment. 

Approved  in  Gonzales  v.  State,  5  Tex.  Ap.  591,  Street  v.  State,  7 
Tex.  Ap.  8,  Bucker  v.  State,  7  Tex.  Ap.  554,  Boles  v.  State,  13  Tex. 
Ap.  €56,  and  Gonzales  v.  State,  12  Tex.  Ap.  664,  all  reaffirming  mle; 
Mathews  v.  State,  10  Tex.  Ap.  286,  state  does  not  have  to  elect  where 
the  two  offenses  charged  are  very  similar.  See  note,  92  Am.  Dee. 
661. 

Where  Two  or  More  Offenses  are  Charged  in  Separate  Counts  in  on 
indictment,  the  state  will  be  allowed  to  proceed  far  enough  with 
the  testimony  to  identify  the  offenses  before  an  election  will  have 
to  be  made. 

Approved  in  Simms  v.  State,  10  Tex.  Ap.  160,  state  must  elect 
which  offense  it  will  try  where  two  distinct  offenses  are  charged; 
Parks  V.  State,  29  Tex.  Ap.  598,  16  S.  W.  533,  no  error  where  there 
are  three  counts  in  the  indictment  and  the  district  attorney  did  not 
elect  for  the  court  to  limit  the  jury  to  find  upon  only  one;  Smith  v. 
State,  34  Tex.Cr.  123,  29  S.  W.  775,  no  error  where  court  submitted 
only  one  count  to  the  jury  because  the  state  did  not  elect  which  one 
it  would  try. 

Charge  as  to  One  of  Several  Oonnts  in  Indictment  is  tantamount 
to  election. 

Approved  in  Blackwell  v.  State,  51  Tex.  Cr.  25,  26,  100  8.  W.  775, 
holding  in  prosecution  for  rape,  where  indictment  contained  five 
counts,  there  being  no  request  for  election,  submitting  all  counts  to 
jury  was  not  error. 

4  Tez.  Ap.  337-^4,  NETTLES  y.  STATE. 
It  Is  not  Beversible  Error  for  the  Court  to  Allow  the  Charge  to 

the  jury  to  be  filed  nunc  pro  tunc  at  a  subsequent  term  of  the  court, 
but  before  the  sentence  was  passed. 

Approved  in  Kennedy  v.  State,  9  Tex.  Ap.  401,  reversing  where 
clerk  of  another  court  corrected  file-marks.  See  note,  65  Am.  Dee. 
132. 

4  Tex.  Ap.  349-356,  GOODMAN  V.  STATE. 

Where  One  Is  Restrained  of  His  Liberty  Witaiout  Authority,  and 
he  takes  life  to  regain  his  freedom,  the  killing  is  manslaughter;  and 
if  death  does  not  result,  he  is  only  guilty  of  an  aggravated  assault. 
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Approved  in  Cortez  v.  State,  44  Tez.  Or.  181,  69  S.  W.  540,  holding 
in  trial  for  murder,  where  defendant  killed  deceased,  who,  while  he 
was  attempting  illegal  arrest,  resorted  to  pistol,  defendant  is  not 
guilty  of  any  offense;  Alford  v.  State,  8  Tez.  Ap.  564,  holding  killing 
of  officer  who,  in  making  an  illegal  arrest,  used  force,  was  justifi- 
able; Clifford  V.  State,  58  Wis.  490,  17  N.  W.  309,  mere  restraint  of 
personal  liberty  without  warrant  will  not  support  the  plea  of  self- 
defense.     See  notes,  84  Am.  St.  Bep.  701;  66  L.  B.  A.  378,  384. 

4  Tez.  Ap.  355-372,  EABIN  y.  STATE. 

That  a  Previoas  Indictment  for  tlie  Same  Offense  is  still  pending 
against  the  defendant  is  not  a  good  plea  in  abatement  to  an  indict- 
ment for  murder. 

Approved  in  Bonner  v.  State,  29  Tez.  Ap.  229,  15  S.  W.  821,  re- 
affirming rule;  Cock  v.  State,  8  Tez.  Ap.  663,  pendency  of  one  indict- 
ment is  no  bar  to  prosecution  on  a  second;  Williams  v.  State,  20  Tez. 
Ap.  359,  denying  motion  to  arrest  judgment  where  appellate  court 
knew  judicially  that  first  indictment  was  void. 

It  ia  not  Error  for  the  Court  to  Beqnlre  the  Defendant  to  cross- 
examine  the  jurors  before  the  state  has  accepted  or  rejected  them. 

Beaffirmed  in  Grissom  v.  State,  4  Tez.  Ap.  387;  Bay  v.  State,  4 
Tez.  Ap.  453. 

Where  the  Court  Instructed  the  Jury  That  If  They  Belleyed  the 

defendant,  while  acting  with  others,  shot  and  killed  the  deceased, 
then  he  would  be  guilty,  whether  his  shots  took  effect  or  not,  there 
is  no  error. 

Beaffirmed  in  Coz  v.  State,  8  Tez.  Ap.  300. 

Where  the  Indictment  Charges  That  the  Defendant  Gave  to  One 
at  a  designated  time  "then  and  there  two  mortal  wounds,"  held  to 
be  sufficiently  certain  as  to  the  time. 

Approved  in  Borrego  v.  Territory,  8  N.  M.  469,  46  Pac.  354,  in- 
dictment alleging  deceased  instantly  died  is  sufficient.  See  note,  3 
L.  B.  A.  (n.  s.)  1029. 

In  Murder  Cases  It  is  Necessary  to  Allege  and  to  prove  that  death 
resulted  from  the  injury  within  a  year  and  a  day. 

See  note,  3  L.  B.  A.  (n.  s.)  1022,  1024,  1025. 

4  Tez.  Ap.  372-373,  DONOVAN  y.  STATE. 

It  is  not  Beyerslble  Error  to  Deny  Defendant's  Application  for  a 
continuance  where  the  application  does  not  show  to  whom  or  in  what 
manner  the  subpoena  for  the  absent  witness  was  sent. 

Beaffirmed  in  Labbaite  v.  State,  6  Tez.  Ap.  260. 

4  Tez.  Ap.  374-390,  GBISSOM  v.  STATE. 

It  is  not  Error  for  the  Trial  Judge  to  Hear  Evidence  for  or  against 
an  application  for  a  change  of  venue  on  ground  of  local  prejudice. 

Approved  in  McCarty  v.  State,  4  Tez.  Ap.  471,  Labbaite  v.  State, 
6  Tez.  Ap.  259,  both  reaffirming  rule;  Grissom  v.  State,  8  Tez.  Ap. 
396,  reaffirming  on  subsequent  appeal;  Davis  v.  State,  19  Tez.  Ap. 
220,  no  error  where  state  ezamined  other  witness  as  to  means  of 
knowledge  of  the  supporting  affiants. 

Where  a  Juror,  on  Examination  as  to  Qualifications,  testified  that 
he  had  formed  an  opinion  from  reading  newspaper  accounts  of  the 
evidence,  but  had  forgotten  what  he  had  read  and  that  he  would 
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be  controlled  hy  the  testimony  adduced  at  the  trial,  held  that  he 
was  competent  to  act  as  a  juror. 

Reaffirmed  in  Lane  v.  State,  29  Tex.  Ap.  320,  15  S.  W.  830.  See 
note,  36  Am.  Bee.  527,  530. 

Where  a  Juror  has  Formed  an  Opinion  from  Hearing  the  Evidence 
adduced  at  a  former  trial,  or  had  a  fixed  opinion  as  to  the  prisoner's 
guilt,  he  is  not  competent  to  act  as  a  juror. 

Approved  in  Rothschild  v.  State,  7  Tex.  Ap.  543,  544,  546,  bias  of 
juror  formed  from  hearsay  evidence  is  sufficient  to  disqualify  him 
from  acting;  Hollis  v.  State,  8  Tex.  Ap.  622,  defendant  must  show 
that  he  was  prejudiced  by  having  a  juror  forced  upon  him  after  he 
had  exhausted  his  peremptory  challenges. 

Where  the  Evidence  Shows  That  It  was  Either  a  Case  of  murder 
or  homicide  in  self-defense,  held  it  would  be  erroneous  to  give  a 
charge  on  the  subject  of  manslaughter. 

Approved  in  Neyland  v.  State,  13  Tex.  Ap.  547,  reversing  where 
court  charged  upon  manslaughter  in  addition  to  charging  upon  murder 
in  the  second  degree. 

Where  Jnrors  were  Allowed  to  Separate  After  Being  Accepted,  it  is 
not  necessary  for  defendant  to  show  that  they  have  been  tampered 
with,  but  only  that  there  has  been  an  opportunity  for  misconduct, 
in  order  that  the  verdict  of  conviction  may  be  set  aside. 

Approved  in  English  v.  State,  28  Tex.  Ap.  502,  13  S.  W.  776,  Mc- 
Campbell  v.  State,  37  Tex.  Cr.  609,  40  S.  W.  496,  and  Befriend  v. 
State,  22  Tex.  Ap.  571,  2  S.  W.  642,  all  reaffirming  rule;  Gant  v. 
State,  55  Tex.  Cr.  289,  116  S.  W.  803,  reversing  where  jury  separated 
without  being  in  charge  of  officer,  though  accused  assented  thereto; 
Robinson  v.  State,  30  Tex.  Ap.  462,  17  S.  W.  1083,  reversing  where 
a  juror  separated  himself  from  the  rest  without  consent.  See  note, 
103  Am.  St.  Rep.  166. 

4  Tex.  Ap.  390-416^  QBIFFIN  v.  STATE. 
An  Indictment  for  Embezzlement  will  not  Support  a  Conviction, 

on  proof  of  theft. 

Approved  in  Lett  v.  State,  24  Tex.  Ap.  726,  14  S.  W.  278,  defend- 
ant cannot  be  convicted  of  embezzlement  on  an  indictment  for  theft. 
See  note,  98  Am.  Dec.  161. 

An  Indictment  for  Embezzlement  Falling  to  Charge  any  fiduciary 
relation  between  the  owners  of  the  money  and  the  accused,  and 
failing  to  charge  that  the  money  belonged  to  the  principal  of  the 
accused,  or  that  the  principal  had  any  interest  in  the  money  alleged 
to  have  been  embezzled,  is  fatally  defective,  and  will  not  support  a 
conviction. 

Approved  in  Reed  v.  State,  16  Tex.  Ap.  590,  reversing  where  in- 
dictment charged  bailee  for  hire  of  personal  property  with  offense 
of  embezzlement;  State  v.  Kusnick,  45  Ohio  St.  541,  4  Am.  St.  Rep. 
568,  15  N.  E.  483,  cashier  of  bank,  though  a  stockholder,  may  be 
guilty  of  embezzlement;  dissenting  opinion  in  Smith  v.  State,  53 
Tex.  Cr.  121,  128,  129,  130,  109  S.  W.  121,  124,  125,  17  L.  R.  A.  (n.  s.) 
531,  majority  holding  salesman  guilty  of  embezzlement  where  he 
misappropriated  money  given  him  by  another  salesman,  which  it  was 
latter's  duty  to  turn  over  direct  to  principal.  See  notes,  98  Am. 
Dec.  138,  153,  157,  159;  87  Am.  St.  Rep.  37;  17  L.  R.  A.  (n.  s.)  535. 
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4  Tex.  Ap.  417-418,  EWINO  y.  STATE. 

Where  the  Evidence  Establishes  a  Case  of  Assault  with  intent  to 
mnrdery  failure  of  the  court  to  define  murder  or  malice  is  reversible 
error. 

Beaffirmed  in  Garza  v.  State,  11  Tex.  Ap.  351. 

4  Tex.  Ap.  419-423,  FEBNANDEZ  ▼.  STATE. 

It  is  not  Error  to  Deny  Defendant's  Application  for  a  Oontinnance 
where  the  application  shows  lack  of  diligence  in  obtaining  the  pres- 
ence of  the  absent  witness. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  645,  denying  continuance 
where  defendant  had  sufficient  time  to  have  another  subpoena  served. 

It  is  not  Error  to  Deny  Defendant's  Application  for  a  Continuance 
where  the  facts  proposed  to  be  established  by  the  absent  witness  were 
not  inconsistent  with  the  offense  charged. 

Approved  in  Browning  v.  State,  26  Tex.  Ap.  443,  9  S.  W.  771, 
Abrigo  V.  State,  29  Tex.  Ap.  146,  15  S.  W.  409,  and  Tweedle  v.  State, 
29  Tex.  Ap.  590,  16  S.  W.  545,  all  reaffirming  rule;  Willison  v.  State, 
7  Tex.  Ap.  400,  denying  continuance  where  application  did  not  show 
materiality  of  newly  discovered  evidence. 

Where  Two  Persons  were  Killed  in  the  Same  Transaction  and  their 
bodies  were  found  a  mile  apart,  in  trial  for  the  murder  of  one, 
evidence  of  the  condition  of  the  body  of  the  other  when  found  is 
admissible. 

Beaffirmed  in  People  v.  Smith,  106  Cal.  82,  39  Pac.  43.  See  note, 
62  L.  B.  A.  279. 

4  Tex.  Ap.  424-425,  BiAY  V.  STATE. 

Where  an  Indictment  Alleges  the  First  and  Second  Marriages  of 
defendant,  and  also  that  at  the  time  of  the  second  marriage  the 
wife  of  the  former  was  still  alive,  held  to  be  sufficient  to  charge 
bigamy. 

Approved  in  Esser  v.  State  (Tex.  Cr.),  66  S.  W.  777,  upholding  in* 
dictment  for  bigamy  which  alleged  defendant  unlawfully  married 
S.  B.  when  he  had  wife  living  and  was  legally  married  to  her; 
Fletcher  v.  State,  169  Ind.  79,  129  Am.  St.  Bep.  219,  81  N.  E.  1084, 
in  prosecution  for  bigamy,  where  state  shows  accused  has  been  mar- 
ried to  woman  living  at  time  of  second  marriage,  it  is  incumbent  on 
him  to  show  divorce;  Hull  v.  State,  7  Tex.  Ap.  594,  prosecution  for 
unlawful  marriage  can  be  sustained  only  by  proof  of  prior  valid 
marriage  and  that  legal  husband  or  wife  was  still  alive;  Watson 
V.  State,  13  Tex.  Ap.  80,  indictment  charging  that  "defendant  unlaw- 
fully married  Bebecca  Garner,  he  having  a  wife  then  living,"  is 
sufficient. 

4  Tex.  Ap.  425-427,  HERNANDEZ  V.  STATE. 

Where  the  Defendant  was  Indicted  as  an  Accessory  to  the  Murder, 
and  the  principal  had  been  tried  and  convicted,  it  is  not  error  to 
deny  defendant's  application  to  be  discharged  without  bail. 

Approved  in  Ex  parte  Bishop  (Tex.  Cr.),  61  S.  W.  308,  reaffirming 
rule;  Parker  v.  State,  5  Tex.  Ap.  583,  the  sufficiency  or  validity  of 
an  indictment,  or  the  constitutionality  of  a  law  upon  which  it  is 
based,  are  questions  which  can  be  presented  by  habeas  corpus. 

Habeas  Corpus  is  not  Available  to  Prisoner,  who  has  never  de- 
manded or  been  refused  trial,  to  invoke  constitutional  guaranty  of 
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speedy  public  trial  by  impartial  jary,  as  right  entitling  him  to  dis- 
charge. 

Approved  in  dissenting  opinion  in  State  v.  Wear,  145  Mo.  220,  46 
S.  W.  116,  majority  distinguishing  the  ease.  See  notes,  85  Am.  St. 
Bep.  203;  56  L.  B.  A.  538. 

Distinguished  in  State  v.  Wear,  145  Mo.  196,  46  S.  W.  1109,  sus- 
taining plea  in  bar  where  record  of  court  having  jurisdiction  showed 
an  acquittance  and  discharge  because  of  three  continuances  by  the 
state. 

4  Tex.  Ap.  427-429,  HABBAIX  v.  STATR 
Where,'  in  Trial  for  Theft^  the  Ctoort  Itotructed  Jury  to  Acquit 

if   they   believed   that   defendant,   as   he   claimed,   had   bought   the 
alleged  stolen  property,  and  also  instructed  them  upon   reasonable 
.  doubt,  refusal  to   charge  that  the  state  must  disprove  the  alleged 
purchase  is  not  error. 

See  note,  95  Am.  Dec.  68. 

4  Tez.  Ap.  429-431,  DANIEI4I  ▼.  STATE. 

It  is  Beversible  Error  for  the  Oourt  not  to  Jxatmet  the  Jury  upon 
malice,  where  the  defendant  is  charged  with  an  assault  with  intent 
to  murder. 

Beaffirmed  in  Garza  v.  State,  11  Tez.  Ap.  351. 

4  Tez.  Ap.  431-432,  FRANKS  V.  STATE. 
Verdict  of,  "We,  Jury,  Find  Defendant  CKiilty  and  Fine  Him  $100," 

returned  under  information  for  aggravated  assault,  no  instruction 
on  simple  assault  having  been  given,  is  good. 

Approved  in  Winzel  v.  State,  47  Tex.  Cr.  267,  83  S.  W.  187,  in 
prosecution  for  aggravated  assault,  where  court  submitted  both  ag- 
gravated and  simple  assault,  verdict  assessing  fine  at  twenty-five 
dollars,  not  stating  whether  for  simple  or  aggravated  assault,  is 
ground  for  reversal. 

4  Tez.  Ap.  432-435,  BXTSTON  ▼.  STATE. 

Where,  in  a  Trial  for  Theft  of  a  Gtolding,  a  Witness  Testified  that 
he  could  not  identify  the  defendant,  but  that  he  had  identified  the 
defendant  before  the  examining  court,  and  the  county  attorney  tes- 
tified that  the  defendant  was  the  same  man  who  was  before  the 
examining  court,  there  is  a  sufficient  identification. 

Approved  in  Bruce  v.  State,  31  Tex.  Cr.  592,  21  S.  W.  682,  holding 
accused  must  object  to  evidence  of  identification  before  it  is  ad- 
mitted; Land  v.  State,  34  Tex.  Cr.  341,  30  S.  W.  791,  defendant  cannot 
object  to  evidence  of  identification  when  he  went  willingly  to  be 
identified. 

Distinguished  in  Beddick  v.  State,  35  Tex.  Cr.  468,  60  Am.  St. 
Bep.  59,  34  S.  W.  275,  evidence  by  state  that  prosecutrix  had  identi- 
fied accused  in  sheriff's  office  was  inadmissible. 

4  Tez.  Ap.  435-436,  HXTTOHISON  ▼.  STATE. 

Where  a  Defendant'  in  His  Bail  Bond  was  Beqnired  to  Answer  the 
state  of  Texas  upon  a  charge  by  indictment  that  may  be  found 
against  him  for  theft,  it  was  held  that  the  bond  is  not  conditioned 
as  required  by  law  and  is  insufficient. 

Approved  in  Douglass  v.  State,  26  Tex.  Ap.  251,  9  S.  W.  735,  in- 
dictment having  two  counts,  one  charging  forgery  and  the  other  the 
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knowingly  passing  as  true  of  a  forged  instrument,  i«  not  defective 
on  ground  of  duplicity. 

4  Tex.  Ap.  436-444,  JONES  v.  STATE. 

In  Trial  for  Murder  Testimony  of  Witnees  as  to  Arguments  and 
inducements  urged  and  held  out  to  him  by  the  defendant  to  join 
the  colored  Masonic  lodge  some  months  prior  to  the  homicide,  when 
tending  to  furnish  a  motive  for  the  homicide,  are  admissible  in  evi- 
dence. 

Approved  in  Anderson  v.  State,  53  Tex.  Cr.  346,  110  S.  W.  57,  ad- 
mitting evidence  that  defendant  and  wife  of  deceased  were  intimate; 
Baines  v.  State,  43  Tex.  Cr.  494,  66  S.  W.  848,  allowing  testimony  of 
remote  attempts  to  seduce  prosecutrix  as  bearing  on  motive  in  sub- 
sequent attempt  to  kill  her. 

Appellate  Court  will  Beverse  tlie  Judgment  of  the  Lower  Court 
where  the  evidence  of  an  accomplice  is  not  sufficiently  corroborated 
in  matters  tending  to  connect  the  defendant  with  the  commission  of 
the  offense. 

Approved  in  Rodriguez  v.  State,  5  Tex.  Ap.  263,  reaffirming  rule; 
Jones  V.  State,  7  Tex.  Ap.  458,  reversing  on  subsequent  appeal; 
Griffith  V.  State,  9  Tex.  Ap.  373,  reversing  an  abortion  ease  for 
insufficiency  of  evidence;  Walker  v.  State,  14  Tex.  Ap.  630,  revers- 
ing where  evidence  does  not  tend  to  identify  the  body  of  the  alleged 
murdered  man;  Weldon  v.  State,  10  Tex.  Ap.  402,  holding  testimony 
of  accomplice  must  tend  to  connect  accused  with  crime. 

4  Tex.  Ap.  444-449,  CHEEK  ▼.  STATR 

A  Defendant  Convicted  of  Murder  in  the  Second  Degree  on  a  former 
trial  is  in  effect  acquitted  of  murder  in  the  first  degree,  so  that  a 
capital  felony  no  longer  is  charged  against  him,  and  he  would  only 
be  entitled  to  ten  peremptory  challenges  on  a  subsequent  trial. 

Reaffirmed  in  State  v.  Leavitt,  87  Me.  79,  32  Atl.  789.  Approved 
in  Bichardson  v.  State,  7  Tex.  Ap.  493,  reversing  where  law  of  self- 
defense  was  more  favorable  to  accused  than  charged  by  the  court; 
Parker  v.  State,  22  Tex.  Ap.  107,  3  S.  W.  102,  reversing  where  court 
instructed  upon  law  of  murder  in  both  degrees  where  the  prisoner 
was  indicted  for  manslaughter;  People  v.  Smith,  134  Cal.  455,  66 
Pac.  670,  in  prosecution  for  murder,  where  defendant  was  convicted 
of  manslaughter,  second  trial  can  only  be  for  manslaughter,  and  de- 
fendant is  entitled  to  no  more  than  ten  peremptory  challenges;  dis- 
senting opinion  in  Cornelius  v.  State,  54  Tex.  Cr.  194,  112  S.  W.  1061, 
majority  holding  on  new  trial,  after  reversal  of  conviction  of  man- 
slaughter, evidence  of  murder  admissible.  See  notes,  62  Am.  Dec. 
563;  4  Am.  St.  Eep.  117. 

In  Trial  for  Murder  It  is  Beyerslble  Error  to  Charge  that  before 
the  defendant  could  justify  the  killing,  it  must  appear  that  the  de- 
fendant killed  the  deceased  to  save  his  own  life. 

Approved  in  Mamoch  v.  State,  7  Tex.  Ap.  276,  reversing  where 
the  court,  in  charging  upon  the  law  of  self-defense,  limited  it  to 
actual  danger  of  very  moment  of  attack. 

4  Tex.  Ap.  450-456,  BAT  ▼.  STATE. 

Appellate  Court  will  not  Bevise  the  Rulings  of  the  lower  eourt  in 
organizing  a  petit  jury  unless  the  defendant  shows  hia  rights  to  have 
been  prejudiced  by  such  rulings. 
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Approved  in  Gardenhire  v.  State,  6  Tex.  Ap.  152,  Harkins  ▼.  State, 
6  Tex.  Ap.  454,  Wade  ▼.  State,  12  Tex.  Ap.  370,  Heacock  v.  State, 
13  Tex.  Ap.  130,  Gavitt  t.  State,  15  Tex.  Ap.  200,  and  Maaon  v. 
State,  15  Tex.  Ap.  549,  all  reaffirming  rule;  Pocket  v.  State,  5  Tex. 
Ap.  566,  sustaining  the  impaneling  of  a  jury  where  the  names  of 
jurors  were  drawn  from  a  box  bj  the  deputy  sheriff  in  the  presence 
of  accused;  Leach  y.  State  (Tex.  Cr.),  49  S.  W.  581,  it  is  sufficient 
if  jurors  were  allowed  to  be  questioned  regarding  their  prejudice  in 
case  at  bar. 

It  l8  not  Bevenible  Error  to  Dismiss  a  Jnror  Taken  SnddAiily  III 

during  the  progress  of  a  trial  and  proceed  with  the  trial  with  the 
remaining  jurors  unless  defendant's  rights  were  prejudiced. 

Approved  in  State  v.  Nash,  46  La.  An.  205,  14  So.  611,  juror  may 
be  set  aside  when  his  disqualification  is  discovered  before  evidence 
has  been  heard;  Houston  etc.  By.  v.  Waller,  56  Tex.  337,  reversing 
where  court  ordered  the  case  to  proceed  with  eleven  jurors  when 
one  juror  was  summoned  home  on  account  of  family  sickness.  See 
notes,  1  Am.  St.  Bep.  525;  43  L.  B.  A.  71. 

Distinguished  in  Ellison  v.  State,  12  Tex.  Ap.  580,  error  to  dismiss 
a  juror  impaneled  in  a  felony  case  for  sickness  and  continue  the  trial 
with  eleven  jurors;  the  entire  jury  should  be  dismissed. 

Defendant's  Acts  and  Declarations  After  the  Homicide  are  not 
admissible  in  evidence  on  part  of  the  defendant  when  the  state  has 
not  put  any  part  of  such  declarations  in  evidence. 

Approved  in  Powell  v.  State,  5  Tex.  Ap.  243,  declarations  by 
accused  not  made  at  time  of  killing  are  not  admissible;  Garcia  v. 
State,  12  Tex.  Ap.  340,  no  error  to  admit  testimony  of  absent  wit- 
ness taken  before  an  examining  court  in  presence  of  the  defendant; 
Bass  V.  State  (Tex,  Cr.),  65  S.  W.  920,  where  state  does  not  prove 
flight,  it  is  not  error  to  refuse  proof  of  defendant's  voluntary  sur- 
render. 

4  Tex.  Ap.  461-472,  McOABTT  v.  STATE. 

It  is  No  Beversible  Error  to  Deny  Defendant's  Application  for  con- 
tinuance where  the  evidence  sought  was  as  to  the  condition  of  de- 
fendant, which  had  already  been  testified  to  by  a  number  of  witnesses. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  643,  denying  application 
where  substantially  the  newly  discovered  evidence  had  already  been 
introduced;  Hooper  v.  State,  29  Tex.  Ap.  616,  16  S.  W.  656,  denying 
application  where  testimony  of  absent  witness  had  been  already  sub- 
stantially in  the  record. 

Temporary  Insanity  Produced  Immediately  firom  Intoxication  does 
not  destroy  legal  responsibility  or  constitute  a  defense  for  crime, 
where  the  accused,  when  sane,  made  himself  voluntarily  intoxicated. 

Approved  in  Lyle  v.  State,  31  Tex.  Cr.  115,  19  S.  W.  905,  drunken- 
ness can  be  used  as  a  defense  where  it  is  an  essential  element  of  the 
offense;  Evers  v.  State,  31  Tex.  Ap.  328,  37  Am.  St.  Bep.  818,  20  a 
W.  747,  18  L.  B.  A.  421,  mere  drunkenness  as  evidence  is  not  admis- 
sible in  criminal  oases.    See  note,  36  L.  B.  A.  472. 

Fact  of  Dmnkenness  may  be  Proved  to  Show  the  mental  status  of 
slayer  at  time  of  the  act  to  enable  jury  to  determine  whether  killing 
is  murder  in  first  or  second  degree. 

See  note,  36  L.  B.  A.  474. 
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Appellate  Court  will  not  Bevlse  tbe  Bullngs  of  tbe  Lower  Court 

in  denying  a  change  of  venue  where  it  examined  the  supporting 
affiants  and  other  witnesses  as  to  matters  in  the  application,  unless 
the  defendant's  rights  were  prejudiced. 

Approved  in  Labbaite  v.  State,  6  Tex.  Ap.  259,  Cox  v.  State,  8  Tex. 
Ap.  283,  both  reaffirming  rule;  Bothschild  v.  State,  7  Tex.  Ap.  535, 
denying  application  where  supporting  affiants  were  obscure  persons. 

Question  in  Trial  for  Murder,  "Did  the  Def endant>  by  reason  of  his 
drunkenness,  know  you  or  anyone  elsef"  is  leading  and  is  improper 
because  assuming  the  fact  of  drunkenness. 

Approved  in  Luttrell  v.  State,  14  Tex.  Ap.  153,  no  error  to  refuse 
question  propounded  to  defendant's  sheep-herder,  which  was  leading. 

4  Tex.  Ap.  472-474,  TUTON  v.  STATE. 

Where  Act  Defining  and  Punishing  Offense  Is  Repealed,  all  pending 
prosecutions  and  proceedings  thereunder  must  close. 

Approved  in  Hall  v.  State,  52  Tex.  Cr.  198,  107  S.  W.  150,  holding 
in  prosecution  for  violation  of  game  law,  where  defendant,  who  was 
convicted,  appealed,  and  pending  such  appeal  prior  act  was  repealed, 
conviction  nullified;  Chaplin  v.  State,  7  Tex.  Ap.  90,  sustaining  punish- 
ment where  the  repealed  statute  so  intended;  Spears  v.  Modoc  Co., 
101  Cal.  306,  35  Pac.  870,  judgment  cannot  be  enforced  if  during 
appeal  the  statute  upon  which  it  is  rendered  is  repealed.  See  notes, 
94  Am.  Dec.  219;  23  L.  B.  A.  (n.  s.)  243. 

4  Tez.  Ap.  474-488,  SPEEB  y.  STATE. 

In  Trial  for  Murder  It  Is  not  Error  for  the  Court  to  instruct  the 
jury  to  disregard  defendant's  confession  already  admitted  in  evidence, 
if  they  believed  it  was  made  while  he  was  in  custody  or  under  re- 
straint. 

Approved  in  Nolen  t.  State,  8  Tex.  Ap.  596,  error  for  court  to  allow 
confession  made  by  accused  to  go  to  the  jury  after  knowledge  of  its 
inadmissibility;  Hamlin  v.  State,  39  Tex.  Cr.  599,  47  S.  W,  660,  allow- 
ing a  confession  voluntarily  made  to  go  to  the  jury.  See  notes,  73 
Am.  St.  Bep.  944;  18  L.  B.  A.  (n.  s.)  800. 

Judicial  Confessions  are  Those  Made  Before  a  Magistrate  or  court  in 
course  of  legal  proceedings. 

Approved  in  Skaggs  v.  State  (Ark.),  113  S.  W.  349,  holding  in 
prosecution  for  rape,  where  defendant  made  confession  in  prelim- 
inary examination  before  magistrate,  this  is  confession  in  open  court, 
and  needs  no  corroboration. 

4  Tex.  Ap.  488-492,  WHITE  v.  STATE. 

Statute  of  Limitations  as  Bespects  Crimes  to  he  Construed  liber- 
ally in  favor  of  defendants. 

Approved  in  Nelson  v.  State,  17  Fla.  197,  reaffirming  rule;  Temple 
V.  State,  15  Tex.  Ap.  315,  reversing  where  indictment  did  not  show 
that  offense  was  not  barred  at  time  of  presentment  of  the  indictment. 

Defendant  Belying  on  the  Statute  of  Limitations  need  not  plead 
it  in  bar. 

Approved  in  Boughn  v.  State,  44  Neb.  891,  62  N.  W.  1095,  statute 
of  limitations  may  be  availed  of  under  a  plea  of  not  guilty. 

4  Tex.  Ap.  492-604,  BEBBY  ▼.  STATE. 

All  Persons  are  Principals  Who  are  OuUty  of  Acting  together  in  the 
commission  of  an  offense. 
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Approved  in  Sutton  ▼.  State,  16  Tez.  Ap.  493,  holding  defendant 
was  a  principal  offender  when  he  famished  means  for  and  aided 
in  transporting  stolen  property;  Smith  t.  State,  21  Tex.  Ap.  125, 
17  S.  W.  555,  holding  defendant  who  sold  property  after  it  was 
taken  in  furtherance  of  a  conspiracy  was  a  principal  offender. 

To  Oonstitate  One  a  Principal  It  Is  not  Necessary  that  he  should 
be  actually  present  and  acting  at  commission  of  the  offense,  but 
merely  that  he  should  act  in  pursuance  of  a  preconcerted  plan. 

Beaffirmed  in  Zumwalt  v.  State,  5  Tex.  Ap.  526. 

It  Is  not  Error  to  Admit  Defendant's  Oonfeeslon,  made  while  nnder 
arrest,  when  the  confession  tended  to  establish  his  guilt  by  leading 
up  to  the  discovery  of  the  stolen  property. 

Approved  in  Davis  v.  State,  8  Tex.  Ap.  514,  reversing  where  the 
circumstances  detailed  in  defendant's  Confession  were  independent  of 
facts  which  led  to  the  recovery  of  the  stolen  property;  Kennon  ▼. 
State,  11  Tex.  Ap.  362,  admitting  parts  of  defendant's  confession 
that  are  found  to  be  true;  Allison  v.  State,  14  Tex.  Ap.  128,  facts 
stated  by  defendant  in  his  confession  which  tend  to  establish  his 
guilt  are  admissible.    See  note,  53  L.  B.  A.  406. 

Miscellaneous. — ^Truitt  v.  State,  8  Tex.  Ap.  152,  reversing  where 
court  did  not  instruct  the  jury  npon  law  of  principals  and  accomj^es. 

4  Tez.  Ap.  605^608,  BTBEB  v.  STATE. 
Where  the  Defendant  had  Possession  of  His  Stolen  Animal  when 

arrested  and  was  hiding  from  the  sheriff,  held  to  be  facts  sufficient 
to  sustain  a  conviction  for  theft  of  gelding. 

Beaffirmed  in  Zumwalt  v.  State,  5  Tex.  Ap.  526. 

4  Tez.  Ap.  508-514,  8AMOBA  ▼.  STATE. 
Where  Property  Belonged  to  Two  Joint  Owners,  but  was  in  the  ex- 

elusive  possession  of  one,  held  not  to  be  reversible  error  to  refuse 
instruction  that  proof  of  joint  ownership  would  not  support  allegation 
of  theft  from  one. 

Approved  in  Territory  v.  Chavez,  6  N,  M.  460,  30  Pac.  904,  re- 
affirming rule;  Fore  v.  State,  5  Tex.  Ap.  253,  indictment  charging 
theft  from  possession  of  an  agent  is  good;  Trafton  v.  State,  5  Tex. 
Ap.  484,  indictment  charging  theft  of  property  from  guardian  is 
good;  Galloway  v.  State,  7  Tex.  Ap.  587,  reversing  where  proof  showed 
property  stolen  was  not  in  the  possession  of  either  joint  owner. 

4  Tez.  Ap.  514-616,  8NEED  V.  STATE. 

In  Trial  for  Theft  of  Cattle,  Evidence  That  the  Owner  since  the 
finding  of  the  indictment  had  said  that  he  had  consented  to  the 
taking  of  the  cattle  by  accused,  and  that  the  owner  had  since  died, 
is  hearsay  and  inadmissible. 

Beaffirmed  in  State  v.  Ah  Lee,  18  Or.  544,  23  Pac.  426. 

4  Tez.  Ap.  615-619,  GIiAYTON  ▼.  STATE. 

Instance  of  Indictment  Which,  Although  Tantologicany  and  in- 
artistically  drawn,  was  held  sufficient  to  charge  the  offense  of  con- 
veying instruments  into  jail  to  aid  prisoner's  escape. 

Approved  in  Mabbit  v.  State  (Tex.  Cr.),  22  S.  W.  412,  instance  of 
similar  indictment  for  conveying  files  into  jail. 

Admisslcms  by  Defendant's  Counsel  are  not  Evidence  against  him. 

Approved  in  State  v.  Shuff,  9  Idaho,  133,  72  Pac.  670,  instruction 
that  statements  made  by  defendant's  counsel  in  jury's  presence  against 
accused  are  admissible  is  erroneous. 
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4  Tex.  Ap.  627-529,  EEELLEB  ▼.  STATE. 

Where  the  Verdict  Assessed  the  Punishment  "At  Two  Years  in  the 
state  penty./'  held  to  be  defective. 

Approved  in  Taylor  v.  State,  5  Tex.  Ap.  572,  reversing  where  the 
verdict  found  the  defendant  "guity"  instead  of  "guilty";  Evans  v 
State,  35  Tex.  Cr.  486,  34  S.  W.  286,  reversing  where  verdict  assessed 
punishment  at  the  reform  school  instead  of  house  of  correction  and 
reformatory;  dissenting  opinion  in  McGorquodale  v.  State,  54  Tex. 
Gr.  367,  98  S.  W.  888,  majority  holding  court  of  appeals  may  correct 
judgment. 

Oonvlctioii  of  Theft  Under  Article  772  of  the  Penal  Code,  making 
it  theft  to  fraudulently  embezzle  and  convert  trust  money,  cannot  be 
sustained  where  evidence  shows  that  the  money  alleged  to  have  been 
embezzled  was  an  advance  payment  made  to  accused  on  contract 
rather  than  money  intrusted  to  him. 

Approved  in  Nassitts  v.  State,  36  Tex.  Cr.  6,  34  S.  W.  957,  indict- 
ment charging  theft  of  trust  property  must  show  who  intrusted  de- 
fendant with  the  property,  and  that  he  failed  to  carry  or  deliver 
the  property  according  to  agreement.    See  note,  98  Am.  Dec.  148. 

4  Tex.  Ap.  629-531,  JONES  y.  STATE. 

Evidence  Corroborating  Testimony  of  an  Accomplice  must  of  itself 
tenet  to  connect  the  defendant  with  the  commission  of  the  offense, 
but  need  not  be  sufficient  to  establish  his  guilt. 

Approved  in  Clanton  v.  State,  13  Tex.  Ap.  157,  reaffirming  rule; 
Simmons  v.  State,  50  Tex.  Cr.  528,  97  S.  W.  1052,  holding  in  prosecu- 
tion for  burglary  where  evidence  of  witness  who  purchased  stolen 
harness  tended  to  show  he  was*  an  accomplice,  court  should  give 
charge  on  accomplice's  testimony;  Wright  v.  State,  47  Tex.  Cr.  434, 
84  S.  W.  593,  applying  rule  in  prosecution  for  theft,  in  charge  defin- 
ing corroboration;  Roach  v.  State,  8  Tex.  Ap.  492,  reversing  where 
testimony  of  accomplice  tending  to  connect  defendant  with  the 
crime  .was  not  corroborated. 

4  Tex.  Ap.  532-634,  BALTZEAQEB  ▼.  STATE. 

Appellate  Court  will  not  Bevlse  the  Judgment,  where  the  defend- 
ant had  a  fair  and  impartial  trial  and  the  evidence  is  sufficient  to 
sustain  the  verdict. 

Approved  in  Walker  v.  State,  14  Tex.  Ap.  629,  reversing  where 
evidence  did  not  identify  the  body  of  the  alleged  murdered  man. 

4  Tex.  Ap.  634-638,  KRAUTZ  ▼.  STATE. 

Court  can  Set  Aside  Order  Denying  Defendant's  Motion  for  a  new 
trial  made  in  his  absence,  and  consider  the  motion  at  a  subsequent 
day  of  the  term  when  the  defendant  was  present  in  person. 

Approved  in  Garcia  v.  State,  5  Tex.  Ap.  341,  Berkley  v.  State, 
4  Tex.  Ap.  124,  and  Gonzales  v.  State,  38  Tex.  Cr.  64,  41  S.  W.  606, 
all  reaffirming  rule;  Maples  v.  State,  13  Tex.  Ap.  90,  error  to  conduct 
any  proceeding  in  the  trial  when  the  defendant  was  not  present. 

4  Tex.  Ap.  638-544,  BILEY  ▼.  STATE. 

Where  the  Prosecution  Resorts  to  the  Confessions  of  the  Accused 
as  evidence  against  him,  his  whole  statement  embodying  the  admis- 
sions or  confessions  should  be  taken  together. 

4  Tex.  Notes— 76 
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Approved  in  Epson  v.  State,  29  Tex.  Ap.  608,  16  S.  W.  780,  re- 
versing  where  court  did  not  allow  defendant  to  prove  all  parts  of  a 
conversation  brought  out  by  prosecution. 

4  Tex.  Ap.  545-548,  30  Am.  Bep.  166,  DAVIDSON  ▼.  STATE.' 

The  Leglfllature,  Under  the  Qeneral  Police  Power  of  the  State,  can 
regulate  the  time  of  stoppage  of  passenger  railroad  trains  at  stations. 
Approved  in  Galveston  etc.  B.  B.  v.  Le  Gierse,  51  Tex.  201,  re- 
affirming rule;  Logan  v.  State,  5  Tex.  Ap.  315,  police  legislation  is 
a*  general  system  of  precaution  either  of  crimes  or  calamities;  Mc- 
Donald V.  State,  81  Ala.  283,  2  So.  831,  statute  authorizing  locomotive 
engineers  to  be  licensed  is  valid  as  a  police  regulation;  Illinois  Cent. 
B.  B.  V.  People,  143  111.  454,  33  N.E.  178,  19  L.  B.  A.  119,  act  re- 
quiring all  passenger  trains  to  stop  at  county  seat  is  valid.  See  note, 
17  L.  B.  A.  (n.  8.)  823. 

4  Tex.  Ap.  549-563,  MABSHAIiL  ▼.  STATE. 

Where  the  Indictment  Ohargee  the  Accused  With  Driving  Cattle 
from  their  accustomed  range,  the  verdict  will  be  set  aside  if  there 
is  no  proof  of  the  value  of  such  cattle. 

Approved  in  Turner  v.  State,  7  Tex.  Ap.  600,  Foster  v.  State,  21 
Tex.  Ap.  86,  17  S.  W.  549,  both  reaffirming  rule;  Powell  v.  State, 
7  Tex.  Ap.  469,  reversing  where  value  of  the  animal  stolen  was  not 
alleged. 

The  Charge  of  the  Trial  Court  may  be  Looked  to  in  construing  the 
verdict  of  the  jury  in  a  criminal  case. 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  of  assault  with  intent  to  "'murdery";  Hutto  v.  State, 
7  Tex.  Ap.  49,  charge  is  not  erroneous  because  it  does  not  instruct 
upon  a  minor  offense  where  there  was  no  evidence  calling  for  it; 
Vincent  v.  State,  10  Tex.  Ap.  333,  sustaining  conviction  where  jury 
were  instructed  to  imprison  if  they  found  the  value  over  a  certain 
amount  though  their  verdict  did  not  specify  any  value;  Henderson 
V.  State,  5  Tex.  Ap.  140,  upholding  verdict  finding  ''defendant  guilty 
as  charged  in  indictment." 

Where,  in  Trial  of  an  Indictment  for  Thefts  court  charged  on  law 
of  removing  livestock  from  their  accustomed  range,  and  declined  to 
give  charge  on  law  of  theft,  general  verdict  of  guilty  is  sufficient  to 
sustain  conviction  of  removing  livestock  from  their  accustomed  range. 

Approved  in  Foster  v.  State,  21  Tex.  Ap.  87,  17  S.  W.  550,  Hen- 
derson V.  State,  5  Tex.  Ap.  140,  verdict  finding  defendant  guilty  as 
charged  in  the  indictment  is  sufficient;  Hutto  v.  State,  7  Tex.  Ap. 
'    47,  verdict  finding  defendant  guilty  of  theft  is  sufficient. 

4  Tex.  Ap.  554-^67,  MOBBIS  Y.  STATE. 

Where  an  Indictment  Charges  an  Offense  in  the  Partlcnlar  manner 
of  doing  the  act,  the  recognizance  should  set  forth  particularity  in 
the  description  of  the  offense  charged. 

Approved  in  Morris  v.  State,  4  Tex.  Ap.  558,  recognizance  stating 
offense  to  be  forgery  of  writ  of  error  bond  in  a  civil  suit  is  sufficient; 
Bowman  v.  State  (Tex.  Ap.),  13  S.  W.  1009,  instance  where  descrip- 
tion in  bail  bond  was  insufficient  to  describe  forgery. 

Where  the  Indictment  Sufficiently  Charges  an  Offense  against  the 
laws  of  the  state  in  knowingly  passing  a  forged  instrument,  and  the 
recognizance  simply  alleges  that  the  defendant  was  charged  with 
passing  a  forged  instrument,  the  judgment  of  the  lower  court  will 
be  reversed,  as  the  recognizance  states  no  offense  against  the  law. 
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Approved  in  Massey  v.  State,  4  Tex.  Ap.  581,  reversing  where 
bail  bond  states  no  offense  against  the  laws  of  the  state;  Stancel 
V.  State,  6  Tex.  Ap.  461,  reversing  because  the  bail  bond  did  not 
charge  any  offense;  O'Bannon  v.  State,  9  Tex.  Ap.  466,  reversing 
because  the  offense  was  not  set  out  in  the  bond;  Koritz  v.  State,  27 
Tex.  Ap.  54,  10  S.  W.  758,  dismissing  appeal  because  recognizance 
stated  no  offense  against  the  state  laVs;  United  States  v.  Sauer,  73 
Fed.  677,  678,  dismissing  action  brought  hj  the  United  States  on 
bail  bond  where  the  bond  did  not  state  a  statutory  offense. 

4  Tex.  Ap.  659-564,  HTTiTi  v.  STATE. 

Whilst  an  Appeal  is  Pending  In  the  Appellate  Oourt,  the  lower 
court  cannot  make  any  order  or  take  any  proceedings  in  the  case. 

Approved  in  Bozier  v.  State,  5  Tex.  Ap.  225,  reversing  where 
sentence  was  pronounced  after  defendant  had  appealed;  Knight 
V.  State,  7  Tex.  Ap.  207,  reversing  where  writ  of  certiorari  was 
granted  the  state  after  defendant  had  appealed;  Gerard  v.  State, 
10  Tex.  Ap.  693,  refusing  to  consider  attempted  correction  of  the 
record  after  appeal;  Turner  v.  State,  16  Tex.  Ap.  320,  reversing 
where  lower  court  ordered,  after  defendant  had  appealed,  a  substi- 
tution of  a  copy  of  the  indictment  for  original,  which  had  been 
lost;  Belcher  v.  State,  35  Tex.  Cr.  169,  32  S.  W.  771,  court  cannot 
add  to  or  amend  a  statement  of  facts  already  filed  in  the  case;  Don- 
nelly V.  State  (Tex.  Cr.),  51  S.  W.  229,  recognizance  cannot  be  en- 
tered into  after  the  term  at  which  defendant  was  convicted. 

Where  the  Court  Orders  the  Becord  to  be  Amended  after  appeal 
by  directing  the  clerk  to  put  his  file-mark  upon  the  charge  nunc  pro 
tunc,  it  is  reversible  error. 

Approved  in  Townsend  v.  State,  5  Tex.  Ap.  576,  amending  the 
indictment  by  inserting  nunc  pro  tunc  the  offense  charged  is  not 
reversible  error;  De  Olles  v.  State,  20  Tex.  Ap.  150,  clerk's  failure  to 
affix  his  official  designation  to  his  signature  is  a  clerical  error,  and 
can  be  corrected  nunc  pro  tunc. 

Appellate  Gonrt  will  Beverse  Conviction  of  a  Felony  where  the 
record  shows  that  the  charge  was  not  filed. 

Beaffirmed  in  Bicharte  v.  State,  5  Tex.  Ap.  362. 

4  Tex.  Ap.  664-566,  BOOKER  ▼.  STATE. 

It  is  not  Error  to  Exclude  Defendant's  Evidence  that  the  prose- 
cuting witness  had  made  threats  against  the  defendant. 

See  note,  73  Am.  Dec.  775. 

The  Appellate  Courts  in  the  Absence  of  a  Statement  of  Facts,  will 
presume  that  all  the  material  averments  in  the  information  were 
proved. 

Beaffirmed  in  Holloway  v.  State,  53  Tex.  Cr.  249,  110  S.  W.  747; 
Davis  V.  State,  6  Tex.  Ap.  200;  Early  v.  State,  9  Tex.  Ap.  489. 

4  Tex.  Ap.  566-567,  PEBBY  ▼.  STATE. 

Judgment  will  be  Beversed  Where  the  Evidence  does  not  correspond 
with  allegation  made  in  the  information. 

Approved  in  Murphy  v.  State,  6  Tex.  Ap.  556,  reversing  where 
the  state  proved  an  order  was  signed  by  "P.  T."  after  charging  that 
it  was  signed  by  "Pat";  Humbard  v.  State,  21  Tex.  Ap.  209,  17  S. 
W.  126,  reversing  where  there  was  no  averment  that  a  party  identi- 
fied as  "Becky  Jane"  was  known  as  "B.  J.  Huckaby";  Milontree  v. 
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State,  30  Tex.  Ap.  152,  16  S.  W.  765,  reYersing  where  party  kined 
had  different  name  from  that  alleged;  Stewart  v.  State,  31  Tex.  Or. 
154,  19  8.  W.  908,  reversing  where  name  of  witness  assaulted  was 
not  proved  as'  alleged;  Jacobs  v.  StiEite,  46  Fla.  158,  35  So.  65,  apply- 
ing rule  in  prosecution  for  assault,  where  indictment  alleged  assault 
on  Rosa  Lee  Nelson  and  proof  showed  name  Rosa  Lee  Ann. 

A  Conviction  will  be  Set  Aside  Unless  the  Transcript  shows  that 
the  accused  pleaded  or  that  a  plea  was*  entered  for  him. 

See  note,  13  L.  R.  A.  (n.  s.)  812. 

4  Tex.  Ap.  572-674»  BTTBGAMT  V.  STATE. 
Where  the  Indictment  Charges  an  Assault  to  have  Been  Committed 

upon  "Miss  Abie"  and  the  evidence  shows  that  the  name  of  the 
assaulted  party  was  "Miss  Avie,"  the  variance  is  fatal  and  the  judg- 
ment will  be  reversed. 

Approved  in  Owen  v.  State,  7  Tex.  Ap.  336,  sustaining  conviction 
where  assaulted  party  was  alleged  to  be  "Sofia"  and  she  testified 
she  was  known  equally  well  as  "Sofira";  Thomas  v.  State,  18  Tex. 
Ap.  222,  any  variance  as  to  words  where  an  indictment  set  forth  a 
document  according  to  its  "tenor"  or  "as  follows"  is  fataL  See  note, 
100  Am.  St.  Rep.  350,  353. 

4  Tex.  Ap.  574-^79,  CUBBY  ▼.  STATE. 

Where  the  Indictment  Charges  an  AssanU  With  an  Attempt  to 
commit  rape,  instead  of  an  assault  with  an  intent  to  commit  rape,  it 
is  sufficient. 

Approved  in  Atkinson  v.  State,  34  Tex.  Cr.  428,  30  S.  W.  1065, 
reaffirming  rule;  Mayo  v.  State,  7  Tex.  Ap.  348,  no  error  to  charge 
defendant  guilty  of  an  attempt  to  commit  rape  of  a  girl  under  ten 
years  of  age,  although  the  indictment  charges  that  he  only  ravished 
hef. 

Distinguished  in  Taylor  v.  State,  44  Tex.  Cr.  155,  69  S.  W.  149, 
holding  in  prosecution  for  attempt  to  rape,  indictment  should  allege 
intent. 

Judge  in  AU  Cases  of  Felony  Should  D^yer  a  Written  Charge  to 
the  jury  whether  it  is  asked  or  not. 

Reaffirmed  in  Irving  v.  State,  9  Tex  Ap.  70. 

Where  the  Defendant's  Intention  to  Conunlt  Bape  was  Accompanied 
by  force,  the  court  should  instruct  the  jury  as  to  the  law  of  aggra- 
vated asbault. 

Approved  in  Atkins  v.  State,  11  Tex.  Ap.  14,  George  v.  State,  11 
Tex.  Ap.  97,  Henkel  v.  State,  27  Tex.  Ap.  512,  11  S.  W.  672,  Price 
V.  State,  35  Tex.  Cr.  505,  34  S.  W.  622,  and  Slawson  v.  State,  39 
Tex.  Cr.  179,  73  Am.  St.  Rep.  917,  45  S.  W.  575,  all  reaffirming  rule; 
Hemanus  v.  State,  7  Tex.  Ap.  373,  reversing  where  court  did  not 
give  any  instructions  upon  assault  or  aggravated  assault;  House  v. 
State,  9  Tex.  Ap.  55,  reversing  where  evidence  was  not  sufficient 
to  prove  aggravated  assault;  House  v.  State,  9  Tex.  Ap.  568,  Thomas 
V.  State,  16  Tex.  Ap.  539,  540,  both  reversing  where  state  did  not 
prove  specific  intent  to  commit  rape;  Hunter  v.  State,  29  Fla.  493, 
10  So.  731,  reversing  where  intent  to  eon^mit  rape  was  not  proved. 

4  Tex.  Ap.  580-681,  BIASSEY  y.  STATE. 

Bail  Bond  Alleging  That  the  Defendant  was  Carrying  a  Pistol  does 
not  sufficiently  describe  an  offense  against  the  law  to  support  a  judg- 
ment. 
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Approved  in  Pickett  v.  State,  10  Tex.  Ap.  291,  indictment  charging 
accused  with  carrying  a  pistol  about  his  person  is  sufficient. 

4  Tez.  Ap.  681-586,  AUfN  ▼.  STATE. 

Appellate  Oourt  will  not  Bevise  tha  Buling  of  the  Lower  Oourt  in 
denying  an  application  for  a  continuance  in  the  absence  of  a  bill  of 
exceptions. 

Approved  in  Blankenship  v.  State,  5  Tex.  Ap.  219,  Harris  v.  State, 
6  Tex.  Ap.  Ill,  Lill  t.  State,  6  Tex.  Ap.  120,  and  Tuttle  ▼.  State, 
6  Tex.  Ap.  561,  all  reaffirming  rule;  Thomas  t.  State,  17  Tex.  Ap. 
440,  appellate  court  will  not  revise  ruling  of  lower  court  in  admitting 
testimony  in  the  absence  of  a  bill  of  exceptions. 

Where  the  Indictment  Charges  That  the  Defendant  was  found  in 
one  county  with  the  alleged  stolen  property,  and  the  proof  showed 
that  the  property  was  stolen  in  another,  it  is  not  reversible  error  to 
admit  it. 

Beaffirmed  in  Clark  ▼.  State,  23  Tex.  Ap.  614,  5  S.  W.  179. 

It  is  No  Error  to  Charge  That  the  Alleged  Stolen  Property  found  in 
the  possession  of  the  defendant  is  a  fact  for  the  jury  to  consider  in 
determining  the  guilt  of  the  accused. 

Approved  in  Williams  v.  State,  11  Tex  Ap.  277,  reversing  where 
the  court  charged  that  unexplained  possession  of  stolen  property 
was*  a  fact  from  which  guilt  may  be  inferred.  See  note,  95  Am.  Dec. 
68. 

Defendant  must  Show  That  His  Bights  were  Prejudiced  by  having 
the  jury  summoned  by  a  witness  for  the  state  to  entitle  him  to  a  re- 
versal of  the  judgment. 

Approved  in  Williams  v.  State,  29  Tex.  Ap.  100,  14  S.  W.  390,  no 
error  not  to  quash  special  venire  where  defendant  was  not  prejudiced. 

Explanations  of  Possession  of  Stolen  Property  by  Accused  when 
first  found  with  it  are  admissible. 

Approved  in  Smotherman  v.  State,  47  Tex.  Cr.  310,  83  S.  W.  839, 
holding  in  prosecution  for  burglary,  where  accused  failed  to  explain 
possession  of  property  alleged  stolen  when  found  with  same,  but  at- 
tempted to  do  so  later,  failure  to  charge  on  possession  of  property 
recently  stolen  was  not  error. 

4  Tez.  Ap.  68&-588,  TUBMAN  V.  STATE. 

Where  the  Indictment  Charges  That  the  Defendant  willfully  maimed 
a  mule,  without  alleging  the  owner's  name,  it  is  sufficient. 

Approved  in  McLaurine  v.  State,  28  Tex.  Ap.  530,  13  S.  W.  992,  re- 
affirming rule;  Darnell'  v.  State,  6  Tex.  Ap.  482,  sustaining  indictment 
which  charged  cruelty  to  animals  without  naming  the  owner;  Wood- 
ward V.  State,  33  Tex.  Cr.  555,  28  S.  W.  205,  reversing  where  indict- 
ment did  not  negative  idea  that  defendant  was  not  in  possession  of 
property  destroyed. 

4  Tex.  Ap.  589-590,  M0BBI8  V.  STATE. 

Court  can  Amend  the  Indictment  by  Inserting  the  Tme  Names  of 
the  defendants  after  they  have  pleaded  in  abatement  and  alleged 
their  true  names. 

Beaffirmed  in  Plumley  v.  State,  8  Tex.  Ap.  531;  Wardlow  v.  State, 
18  Tex.  Ap.  358. 

Appellate  Court  will  Beverse  Conyiction  Where  the  Becord  shows 
that  the  accused  was  tried  without  having  pleaded  to  the  indictment 
or  that  the  plea  of  not  guilty  was  not  entered  for  him. 
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Beaffirmed  in  Morehead  ▼.  State,  7  Tex.  Ap.  126.  See  note,  13  L. 
B.  A.  (n.  8.)  812. 

4  Tex.  Ap.  691-593^  STEPHENSON  ▼.  STATE. 
Court  can  Charge  upon  titio  Identical  Evidence  Given  at  the  Trial, 

but  must  not  comment  npon  the  weight  of  evidence,  or  assume  facta 
as  proved,  or  lead  jury  to  infer  court's  opinion  on  the  facts. 

Approved  in  Nelson  v.  State,  43  Tex.  Cr.  555,  67  S.  W.  321,  apply- 
ing rule  in  prosecution  for  murder,  where  charge  telling  jury  certain 
evidence  was  admitted  to  show  conspiracy  was  erroneous  as  indicat- 
ing court's  opinion;  Jones  v.  State,  22  Tex.  Ap.  682,  3  S.  W.  479, 
reversing  where  court  in  its  charge  assumed  a  fact  to  be  proved  by 
the  state. 

4  Tex.  Ap.  594-^96,  JOHNSON  ▼.  STATE. 
Where  the  Infonnation  Alleges  That  the  Property  was  Stolen  from 

one  and  the  affidavit  alleges  that  it  was  stolen  from  another,  the  vari- 
ance is  fatal. 

Approved  in  Calvert  v.  State,  8  Tex.  Ap.  539,  reaffirming  rule; 
Irvin  V.  State,  7  Tex.  Ap.  110,  sustaining,  indictment  where  context 
showed  word  'Ttill"  was  meant  in  place  of  word  "rill";  Kinley  v. 
State,  29  Tex.  Ap.  533,  16  S.  W.  339,  reversing  where  information 
charged  a  misdemeanor  and  affidavit  a  felony. 

4  Tex.  Ap.  695-^98,  30  Am.  Bep.  169,  BATTLE  ▼.  STATE. 

Omitting  to  Allege  That  the  Assanlt  to  Commit  Bape  was  not  com- 
mitted upon  a  woman  or  female  will  not  vitiate  the  indictment  if 
that  allegation  appears  from  whole  indictment. 

Beaffirmed  in  Waggoner  v.  State,  35  Tex.  Cr.  201,  32  S.  W.  896. 

Where  the  Indictment  Charges  an  Assanlt  npon  a  Party,  giving  her 
Christian  name,  which  is  a  name  generally  borne  by  a  female,  and 
refers  to  her  by  the  personal  pronoun  "her,"  the  indictment  suf- 
ficiently describes  the  injured  party  as  a  female  or  woman. 

Approved  in  Holland  v.  State,  14  Tex.  Ap.  184,  sustaining  indict- 
ment which  used  the  words  "male"  and  "female"  instead  of  "man" 
and  "woman'.';  Gibson  v.  State,  17  Tex.  Ap.  577,  sustaining  indictment 
which  charged  an  assault  upon  a  "female." 

4  Tex.  Ap.  699-602,  McGBEOOB  ▼.  STATE. 

It  is  Error  for  Court  to  Charge  That  Party  Assaulted  was  a  child 
where  the  evidence  shows  that  he  was  fourteen.  Term  "child"  is  not 
synonymous  with  the  term  "minor." 

Approved  in  Allen  v.  State,  7  Tex.  Ap.  301,  reversing  where  court 
did  not  instruct  that  the  term  "child"  means  one  of  tender  years. 

Where  Indictment  for  Aggravated  Assanlt  Does  not  Charge  that  the 
assault  was  made  by  means  such  as  inflict  disgrace,  charge  that  jury 
may  convict  if  they  find  assault  was  made  "with  an  instrument  calcu- 
lated to  inflict  disgrace"  is  error. 

Approved  in  Tucker  v.  State,  6  Tex.  Ap.  254,  refusing  to  arrest 
judgment  on  account  of  duplicity  in  the  indictment  where  defendant 
did  not  object  before  the  verdict. 

Distinguished  in  Herd  v.  State,  50  Tex.  Cr.  603,  99  S.  W.  1121, 
holding  in  prosecution  for  aggravated  assault,  where  evidence  showed 
offense  was  committed  on  gallery  of  private  residencCi  and  not  in 
house  as  alleged,  residence  meant  whole  house. 
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4  Tex.  Ap.  602-613,  REABDON  ▼.  STATE. 

Wbere  the  Indictment  for  Bobbery  FoUowb  the  Oommon-law  Form, 
it  is  sufficient. 

Approved  in  Parker  t.  State,  9  Tex.  Ap.  353,  reversing  where  in- 
dictment charging  robberj  did  not  allege  who  was  assaulted  or  put 
in  fear  of  bodily  harm;  Burns  v.  State,  12  Tex.  Ap.  276,  sustaining 
indictment  which  pursues  substantially  the  common-law  form  of  an 
indictment  for  robbery;  Trimble  v.  State,  16  Tex.  Ap.  121,  reversing 
where  indictment  did  not  allege  that  party  robbed  was  assaulted  or 
put  in  fear  of  bodily  harm.    See  note,  95  Am.  Dec.  59,  63. 

A  Charge  Should  not  Only  be  Correct  in  the  Abetnict,  but  should 
be  so  explicitly  adapted  to  the  pleadings  and  proof  as  not  to  mislead 
the  jury. 

Approved  in  Henry  v.  State  (Tex.  Cr.),  54  S.  W.  594,  reversing  for 
contradictory  charge  in  an  assault  to  murder  case. 

The  Appellate  Court  will  not  Beverse  the  Judgment  of  the  lower 
court  in  trial  for  robbery  where  there  is  a  conflict  in  the  testimony. 

Approved  in  Walker  v.  State,  14  Tex.  Ap.  629,  reversing  where  evi- 
dence was  not  sufficient  to  identify  the  body  of  the  alleged  murdered 
man. 

4  Tex.  Ap.  613-617,  WILLIS  ▼.  STATE. 

Where  the  Scire  Facias  was  Served  on  Fiye  of  Six  Sureties  and 
final  judgment  was  taken  against  the  Hve  without  dismissing  or  dis- 
continuing as  to  the  sixth,  it  was  error  not  to  dispose  of  case  as  to 
party  not  served  and  judgment  would  not  be  appealable. 

Approved  in  Walter  v.  State,  6  Tex.  Ap.  256,  reversing  where  there 
were  three  sureties  to  a  bail  bond  and  judgment  was  taken  only 
against  one;  Stephenson  v.  State,  9  Tex.  Ap.  460,  reversing  where 
judgment  was  rendered  against  one  surety  without  dismissing  as  to 
the  other;  Watkins  v.  Mason,  11  Or.  73,  4  Pac.  524,  denying  motion 
to  dismiss  appeal  as  to  one  defendant  where  it  was  not  taken  within 
statutory  time  from  judgment  on  demurrer,  although  properly  taken 
as  to  the  other  defendant. 

Final  Judgments  Bendered  by  the  County  Courts  at  a  Civil  Term 
upon  a  judgment  forfeiting  a  bail  bond  are  void. 

Approved  in  State  v.  Ward,  9  Tex.  Ap.  463,  state  cannot  appeal 
from  judgment  rendered  upon  a  recognizance. 

Distinguished  in  Houston  v.  State,  13  Tex.  Ap.  559,  county  court 
can  render  final  judgments  upon  a  judgment  nisi  at  a  civil  term. 

Miscellaneous. — Thomas  v.  State,  14  Tex.  Ap.  202,  sustaining  judg- 
ment rendered  by  a  county  court  at  a  criminal  term  though  the  law 
fixed  such  term  as  civil. 

4  Tex.  Ap.  617-625,  SWEAT  ▼.  STATE. 

It  is  No  Beverslble  Error  for  the  Court  to  Deny  Defendant's  Motion 
for  a  new  trial  in  his  absence  unless  it  appears  in  the  record  that 
the  court's  attention  was  called  to  his  absence. 

Approved  in  Garcia  v.  State,  5  Tex.  Ap.  341,  Cordova  v.  State,  6 
Tex.  Ap.  22S,  both  reaffirming  rule;  Mapes  v.  State,  13  Tex.  Ap.  90, 
improper  practice  to  take  any  proceeding  in  absence  of  accused; 
Rudder  v.  State,  29  Tex.  Ap.  264,  15  S.  W.  718,  court  cannot  discharge 
a  jury  in  absence  of  defendant. 

Where  the  Essential  Description  Set  Out  in  the  Indictment  was 
sustained  by  proofs,  it  is  not  reversible  error  because  there  is  a  dis- 
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crepaney  between  the  statements  of  the  witnesses  as  to  the  different 
marks  marking  the  brand. 

Approved  in  Maddoz  t.  State,  12  Tex.  Ap.  433,  brand  is  presump- 
tive  evidence  of  ownership. 

Where  the  DescrlptiYe  Ayerment  in  the  Indictment  for  Theft  is- 
substantiated  by  the  evidence  in  many  particulars,  it  is  sufficient. 

Approved  in  McGee  v.  State,  4  Tex.  Ap.  626,  reversing  where  in- 
dictment charged  theft  of  "buckskin  gloves"  and  proof  showed 
"sheepskin  gloves";  Watson  ▼.  State,  5  Tex,  Ap.  27,  reversing  where 
the  indictment  charged  that  defendant  offered  money  and  the  evi- 
dence was  that  defendant  would  give  money. 

4  Tez.  Ap.  625-626,  McGEE  ▼.  STATE. 

Where  titio  Indictment  Doftcribea  a  Thing  With  TJnneceflsaiy  par- 
ticularity, all  the  circumstances  of  description  must  be  proved. 

Beaffirmed  in  Simpson  v.  State,  10  Tex.  Ap.  683. 

Where  the  Indictment  Charge  Theft  of  "Bockakln  OlOTeB"  and  th*^ 
evidence  shows  "sheepskin  gloves,"  the  variance  is  fatal. 

Approved  in  Watson  v.  State,  5  Tex.  Ap.  27,  reversing  where  in- 
dictment charged  accused  with  offering  money  and  evidence  showed 
Ihat  he  would  give  money. 

4  Tex.  Ap.  626-631,  SMITH  ▼.  STATE. 
The  Biile  That  a  Bill  of  EzceptlonB  Contradicting  the  Becord  aa 

to  a  specific  fact  and  allowed  by  the  court  controls  and  states  the 
fact  correctly  does  not  apply  to  the  fact  that  grounds  of  defendant's 
motion  for  a  new  trial  are  correct. 

Approved  in  Ezzell  v.  State,  29  Tex.  Ap.  523,  524,  16  S.  W.  782,. 
reaffirming  rule;  Hardy  v.  State,  31  Tex.  Cr.  292,  20  S.  W.  561,  sus- 
taining conviction  where  court  qualified  the  bill  of  exceptions  which 
contradicted  the  statement  of  fact;  Isaacs  v.  State,  36  Tex.  Cr.  532,^ 
38  S.  W.  42,  bill  of  exceptions  should  show  that  testimony  was  not 
introduced  to  prove  that  an  expert  was  an  expert;  Mootry  v.  State, 
35  Tex.  Cr.  455,  33  8.  W.  878,  bill  of  exceptions  should  show  not  only 
all  the  evidence  on  the  point  in  issue,  but  all  the  evidence  elicited 
on  that  issue;  McGlasson  v.  State,  38  Tex.  Cr.  362,  43  S.  W.  95,  bill 
of  exceptions  must  not  leave  anything  to  inference;  Mallory  v.  State 
(Tex.  Cr.),  36  S.  W.  751,  recital  in  bill  of  exceptions  of  objection  to- 
checks  as  not  res  gestae  does  not  state  that  they  were  not;  dissent- 
ing opinion  in  Morales  v.  State,  36  Tex.  Cr.  247,  36  S.  W.  847,  ma> 
jority  holding  defendant  cannot  be  impeached  by  unwarned  confes- 
sions made  under  arrest,  although  bill  of  exceptions  does  not  show 
that  defendant  was  not  warned. 

Where  It  was  a  Fact  That  Ko  Plea  waa  Entered,  the  Defendant 
should  have  presented  that  fact  in  a  bill  of  exceptions  settled  by 
having  the  bill  signed  by  bystanders. 

Approved  in  Yanez  v.  State,  6  Tex.  Ap.  432,  32  Am.  Bep.  593,  sus- 
taining conviction  where  defendant  did  not  object  to  the  panel  of 
jurors  before  accepting  them;  Shaw  v.  State,  17  Tex.  Ap.  226,  re- 
versing where  affidayits  of  defendants  and  third  parties  show  that 
defendant  was  not  offered  the  privilege  of  pleading. 

Defendant,  Notwithstanding  Becord  to  Oontrary,  may  Prore  he  waa 
tried  and  convicted  without  having  entered  his  plea. 

Approved  in  Thompson  v.  State,  46  Tex.  Cr.  414,  80  S.  W.  623^ 
holding  judgment   reciting  defendant  did  not  plead  to  information 
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will  be  reversed  on  motion  for  new  trial,  although  no  exception  was 
reserved  in  court  below. 

4  Tex.  AiK  631-e37,  BEABDSALL  ▼.  STATB. 
Appellate    Oonrt   will    BevexBe   the  Judgment  of  a  Lower  Court 

where  there  is  no  indictment  in  the  record. 

Beaffirmed  in  Turner  v.  State,  7  Tex.  Ap.  598;  Turner  v.  State, 
16  Tex.  Ap.  321;  Bridges  v.  State,  17  Tex.  Ap.  579;  Pate  v.  State,  21 
Tex.  Ap.  196,  17  S.  W.  462;  Miller  v.  State  (Tex.  Ap.),  14  S.  W.  458. 

Miscellaneous. — Beardsall  v.  State,  9  Tex.  Ap.  264,  reversing  on 
subsequent  appeal  because  the  cause  was  not  tried  de  novo. 

4  Tez.  Ap.  637-646,  WILSON  ▼.  STATB. 

It  is  not  BeverBible.  Error  for  the  Court  not  to  Charge  upon  the 
law  of  manslaughter  when  the  law  of  aggravated  assault  was  raised 
hy  the  evidence. 

Distinguished  in  Spivey  v.  State,  30  Tex.  Ap.  344,  17  S.  W.  546, 
holding  that  the  law  of  manslaughter  should  be  charged  even  though 
the  law  of  aggravated  assault  is  invoked  by  the  evidence  in  a  trial 
for  an  assault  with  attempt  to  murder. 

Where  Two  Engage  in  a  Mutual  Combat  upon  Equal  Terms  and 
one  kills  the  other,  such  killing  would  be  homicide,  but  if  one  sought 
or  took  undue  advantage  of  the  other,  the  killing  would  be  murder. 

Approved  in  Bingham  v.  State,  6  Tex.  Ap.  180,  Willis  v.  State, 
10  Tex.  Ap.  494,  and  Ex  parte  Finlen,  20  Nev.  154,  18  Pac.  834,  all 
reaffirming  rule;  Spearman  v.  State,  23  Tex.  Ap.  228,  4  S.  W.  587,  a 
homicide  committed  in  mutual  combat  would  not  be  reduced  to  man- 
slaughter unless  it  was  committed  under  the  influence  of  passion, 
arising  from  an  adequate  cause. 

4  Tez.  Ap.  646-679,  HAM  ▼.  STATE. 

As  Between  Nations  There  can  be  Ko  Extradition  unless  the 
offense  for  which  the  party  is  surrendered  is  expressly  provided  for 
by  treaty  between  the  two  nations. 

Approved  in  Blandford  v.  State,  10  Tex.  Ap.  641,  error  to  strike 
out  defendant's  plea  that  the  offense  for  which  he  was  being  tried 
was  not  the  offense  for  which  he  was  extradited  from  Mexico. 

The  Status  and  Intercourse  of  the  Several  States  with  regard  to 
each  other  are  different  in  most  respects,  civilly  and  politically,  from 
that  subsisting  between  separate  and  independent  nations. 

Beaffirmed  in  Commonwealth  v.  Wright,  158  Mass.  154,  35  Am.  St. 
Bep.  479,  33  N.  E.  84,  19  L.  B.  A.  206. 

A  Person  Extradited  from  One  State  to  Another  may  be  tried  in 
such  state  for  a  different  offense  than  that  alleged  in  the  requisition 
on  which  he  was  extradited  to  that  state. 

Reaffirmed  in  Carr  v.  State,  104  Ala.  13,  16  So.  153;  Lascelles  v. 
State,  90  Ga.  369,  35  Am.  St.  Bep.  224,  16  S.  E.  948;  State  v.  Patter- 
son, 116  Mo.  515,  22  S.  W.  698;  State  v.  Glover,  112  N.  C.  898,  17 
S.  E.  526;  State  v.  Stewart,  60  Wis.  590,  591,  50  Am,  Bep.  389,  390, 
19  N.  W.  430,  431;  Williams  v.  Weber,  1  Colo.  Ap.  195,  28  Pac.  22; 
State  V.  Kealy,  89  Iowa,  98,  56  N.  W.  284;  Lascelles  v.  Georgia,  148 
U.  S.  546,  13  Sup.  Ct.  Bep.  690,  37  L.  552.  Approved  in  Knox  v. 
State,  164  Ind.  234,  108  Am.  St.  Bep.  291,  73  N.  E.  258,  applying 
rule,  where  defendant  was  extradited  from  Ohio  to  answer  charge 
of  forgery,  and  was  tried  for  offense  technically  different;  Butledge 
Y.  Erauss,  73  N.  J.-  L.  400,  63  Atl.  989,  where  defendant  was  extra- 
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dited  from  New  York  for  malpractice,  and  while  in  jail  civil  suit  was 
instituted  against  him,  application  to  discharge  defendant  properly 
refused.  See  notes,  57  Am.  Dec.  400;  10  Am.  St.  Rep.  208;  14  L. 
B.  A.  12a. 

Distinguished  in  Hackney  t.  Welsh,  107  Ind.  256,  57  Am.  Bep. 
103,  8  N.  £.  142,  rule  not  applicable  whera  contest  was  between 
Indiana  and  Michigan  for  a  fugitive  who  fled  from  Michigan  to 
Indiana,  where  he  committed  another  felony. 

Legl8latiy»  Enactments  Regulating  Venus  of  Oriminal  Cases  are 

constitutional. 

Approved  in  Mischer  v.  State,  41  Tex.  Cr.  222,  96  Am.  St.  Bep. 
780,  53  S.  W.  628,  upholding  act  providing  rape  could  be  prosecuted 
in  county  where  crime  was  committed  or  in  any  county  of  judicial 
district.    See  note,  7  L.  B.  A.  (n.  s.)  670. 

Where  a  State  Passes  an  Act  Providing  for  the  Detection  and  con- 
viction of  all  forgers  of  land  titles,  and  holding  citizens  of  other 
states  amenable  to  its  law  for  its  violation,  it  is  held  not  to  be 
unconstitutional,  and  it  is  further  held  that  the  act  is  germane  to 
its  title  and  is  not  a  special  nor  local  law. 

Approved  in  Francis  v.  State,  7  Tex.  Ap.  510,  Johnson  v.  State, 
9  Tex.  Ap.  253,  both  reaffirming  rule;  Hanks  v.  State,  13  Tex.  Ap. 
308,  act  holding  all  persons  within  or  without  the  state  amenable  to 
the  act  for  committing  forgeries  in  relation  to  titles  in  the  state  is 
valid;  Archer  v.  State,  106  Ind.  431,  7  N.  E.  228,  statute  is  valid 
giving  either  county  jurisdiction  where  an  offense  is  committed 
in  one  county  and  the  defendant  formed  the  conspiracy  in  another; 
State  V.  CutshaU,  110  N.  C.  541^  15  S.  E.  261,  16  L.  B.  A.  130,  argu- 
endo, in  discussing  extraterritorial  effect  of  state  laws.  See  note, 
73  Am.  Dec.  218. 

In  a  Trial  for  XTtteringa  Forged  Instrument^  criminal  intent  may 
be  shown  by  proof  that  the  accused,  about  same  time,  possessed  or 
uttered  other  forged  instruments  of  same  description. 

See  note,  62  L.  B.  A.  250. 

Where  Deed  Set  Out  in  Haec  Verba  Becites  That  It  is  tbe  Act 
of  "Abraham  Barnes,"  there  is  no  variance  between  indictment 
charging  forged  deed  to  be  the  act  of  "Abraham  Barnes"  and  deed 
signed  "A.  Barnes." 

Approved  in  Anderson  v.  State,  19  Tex.  Ap.  301,  no  variance  where 
bond  was  signed  ''J.  W.  Dixon/'  and  indictment  charged  that  it  was 
signed  by  "Jack  Dixon";  Eobinson  v.  State,  34  Tex.  Cr.  135,  29  S. 
W.  789,  no  variance  where  scire  facias  recites  that  "M.  Larkin" 
signed  the  bond  and  the  bond  shows  that  it  was  signed  by  ''Mac- 
duff Larkin." 

It  is  No  Reversible  Error  to  Admit  Proof  that  the  clerk's  certifi- 
cate to  a  deed  was  a  forgery  where  the  whole  deed  was  declared  to 
be  a  forgery. 

Approved  in  Satterwhite  v.  State,  6  Tex.  Ap.  613,  admitting  evi- 
dence directly  connected  with  the  main  fact. 

Appellate  Court  will  not  Beverse  Judgment  of  tbe  Lower  Court 
where  the  court  permitted  witnesses  under  the  rule  to  bear  testi- 
mony unless  the  court  clearly  abused  its  discretion. 

Beaffirmed  in  Davis  v.  State,  6  Tex.  Ap.  200;  Cordova  v.  State, 
6  Tex.  Ap.  225;  McMillan  v.  State,  7  Tex.  Ap.  144;  Buby  v.  State,  9 
Tex.  Ap.  358;   Estep  v.  State,  9  Tex.  Ap.  370;  Avery  v.  State,  10 
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Tex.  Ap.  213;  Creswell  ▼.  State,  14  Tex.  Ap.  16;  Kennedy  ▼.  State, 
19  Tex.  Ap.  632. 

Where  There  Is  Notliing  in  tlie  Evidence  to  Establish  a  Witnees* 
guilty  connection  with  a  transaction  as  a  principal  or  an  accomplice, 
his  testimony  need  not  be  corroborated. 

Approved  in  O'Connor  ▼.  State,  28  Tex.  Ap.  292,  13  S.  W.  16,  no 
error  to  refuse  to  submit  issue  that  witnesses  were  accomplices  where 
the  evidence  does  not  show  that  they  were  accomplices;  Smith  v. 
State,  28  Tex.  Ap.  315,  12  S.  W.  1107,  mere  knowledge  by  witness 
that  defendant  eommitte4  the  crime  does  not  make  him  an  accom- 
plice. 

The  Court  in  Instmcting  the  Jnry  upon  the  Law  of  Beasonabla 
Donbt  should  charge  the  jury  m  the  exact  language  of  the  statute. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  639,  no  error  to  refuse 
instruction  explaining  meaning  of  term  "reasonable  doubt";  Bram- 
lette  V.  State,  21  Tex.  Ap.  619,  see  2  S.  W.  767,  sustaining  charge 
on  reasonable  doubt  which  was  in  the  language  of  the  statute. 


NOTES 


ON  THE 


TEXAS  EEPORTS 


GASES  IN  5  TEXAS  APPEALS. 


5  Tez.  Ap.  1-2,  TAYLOR  ▼.  STATE. 

An  iBdlctment  for  Theft  of  a  Maxe,  Alleging  That  the  Owner  is 
anknown  to  grand  jury,  sufficiently  alleges  ownership. 

Followed  in  Jorasco  v.  State,  6  Tez.  Ap.  241,  and  Mackej  y.  State, 
20  Tez.  Ap.  608. 

5  Tex.  Ap.  2-11,  HILL  ▼.  STATE. 

Where  Evidence  Creates  Slightest  Donht  That  Crime  may  be  lesser 
degree  than  that  charged,  court  should  instruct  on  lesser  degrees. 

Approved  in  Amwine  v.  State,  49  Tez.  Cr.  6,  90  S.  W.  40,  holding 
in  murder  case,  where  evidence  tended  to  prove  manslaughter,  court 
should  have  charged  on  manslaughter;  Gonnell  v.  State,  45  Tez.  Cr. 
162,  75  S.  W.  520,  holding  in  prosecution  for  murder,  where  statute 
makes  assault  causing  pain  adequate  cause  to  constitute  manslaughter, 
charge  that  it  "might"  constitute  adequate  cause  erroneous. 

In  Order  to  Reduce  Homicide  to  Manslaughter,  because  of  insulting 
words  or  conduct  to  female  relative,  killing  must  have  occurred 
immediately  after  such  words  or  conduct,  or  as  soon  thereafter  as 
accused,  with  knowledge  thereof,  met  deceased. 

See  note,  4  L.  B.  A.  (n.  s.)  164. 

5  Tez.  Ap.  11-30,  WATSON  v.  STATE. 

In  a  Trial  for  Subornation  of  Perjury,  the  Materiality  of  the  cor- 
rupt testimony  is  a  question  for  the  jury. 

Approved  in  State  v.  Geer,  48  Kan.  755,  30  Pac.  237,  where  defend- 
ant persuaded  a  woman  to  swear  falsely  against  her  father. 

Where  an  Indictment  for  Subornation  of  Perjury  alleged  that  the 
accused  offered  the  witness  money,  but  the  proof  was  that  the  accused 
said  another  would  give  the  money,  held  a  charge  on  the  latter  fact 
error. 

Approved  in  Blunt  v.  State,  9  Tez.  Ap.  237,  reversing  where  value 
of  stolen  hog  not  proven;  Cameron  v.  State,  9  Tez.  Ap.  336,  reversing 
where  proof  did  not  support  conviction  of  theft  of  a  "beef -steer"; 
Simpson  v.  State,  10  Tez.  Ap.  683,  reversing  where  court  failed  to 
charge  that  value  of  stolen  certificates  must  be  proved;  Miller  v. 
State,  43  Tez.  Cr.  369,  65  S.  W.  909,  where  indictment  for  subornation 

(1213). 
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of  perjury  sets  up  the  indaeements,  they  must  be  proven.  See  note, 
S5  Am.  Dee.  498. 

Distinguished  in  Smith  v.  State,  7  Tex.  Ap.  384,  where  indictment 
alleged  that  George  Davis  had  estrayed  an  animal,  but  the  proof 
showed  that  his  father  had,  held  mere  surplusage. 

An  Indictment  for  Perjury  Should  Set  Out  the  Judicial  Proceedings 
in  which  oath  was  taken,  the  oath,  the  testimony,  its  materiality,  and 
its  willful  falsehood. 

Approved  in  West  v.  State,  8  Tez.  Ap.  122,  holding  indictment 
defective;  Gabrielsky  ▼.  State,  13  Tez.  Ap.  438,  reversing  where  the 
indictment  omitted  the  assignment  of  the  perjury;  Harrison  v.  State, 
41  Tez.  Gr.  276,  23  S.  W.  864,  the  materiality  of  a  false  btatement 
must  be  directly  alleged  or  plainly  appear. 

6  Tez.  Ap.  31-34,  8TINSON  ▼.  STATE. 

An  Affidavit  Attached  to  an  Information  Bearing  the  File-mark 

of  the  court  will  itself  be  considered  filed. 

Followed  in  Castleman  v.  State  (Tez.  Or.),  43  S.  W.  995. 

Where  the  Affldaylt  Charged  Defendant  With  Theft  of  Seventy 
ears  of  com,  and  the  information  with  seventy  "years"  of  com,  held 
variance  immaterial. 

Approved  in  Hudson  v.  State,  10  Tez.  Ap.  228,  where  word 
"against"  spelled  ''aganist." 

Disftinguished  in  Calvert  v.  State,  8  Tez.  Ap.  539,  reversing  for 
variance  as  to  ownership  of  land;  Pittman  v.  State,  14  Tez.  Ap.  578, 
holding  information  defective  for  omitting  value  of  stolen  hog;  Kin- 
ley  V.  State,  29  Tez.  Ap.  533,  16  S.  W.  339,  holding  an  information 
for  aggravated  assault  could  not  be  predicated  on  a  complaint  for 
assault  with  intent  to  murder. 

5  Tex.  Ap.  84-35,  OANNOK  v.  STATE. 

Judgment  will  be  Beversed  Where  the  Transcript  showed  that  there 
was  no  plea  entered  for  defendant,  and  that  the  jury  was  not  sworn. 

Approved  in  Sweeney  v.  State,  5  Tez.  Ap.  43,  notifying  clerk  of 
lower  court  to  send  up  complete  transcript  properly  authenticated; 
Berry  v.  State,  10  Tez.  Ap.  317,  Kelly  v.  State,  13  Tez.  Ap.  160, 
Stewart  v.  State,  18  Tez.  Ap.  626,  and  Howard  v.  State,  8  Tez.  Ap. 
614,  all  reversing  where  record  did  not  show  that  jury  was  sworn; 
Lacefield  v.  State,  34  Ark.  283,  reversing  where  no  plea  made  to 
indictment.     See  note,  13  L.  B.  A.  (ji.  s.)  812. 

6  Tex.  Ap.  35-37  PAYNE  v.  STATE. 

An  Indictment  for  Assault  With  Intent  to  Murder  Is  Cfood,  although 
the  weapon  is  not  alleged. 

Approved  in  Bradberry  v.  State,  22  Tez.  Ap.  277,  2  S.  W.  593.  sus- 
taining indictment  not  alleging  that  pistol  was  charged  or  that  de- 
fendant had  ability  to  use  it. 

Where  the  Evidence  Showed  That  Defendant  Was  Intoxicated,  a 
charge  that  if  he  was  capable  of  intent  to  kill,  and  assaulted  the 
party  with  that  intent,  he  would  be  guilty,  held  correct. 

Approved  in  Lyle  v.  State,  31  Tez.  Or.  115,  19  S.  W.  905,  admit- 
ting evidence  of  drunkenness  to  show  lack  of  intent  to  commit  per- 
jury.   See  notes,  36  L.  B.  A.  466;  8  L.  B.  A.  33. 

5  Tex.  Ap,  37-38,  COLLINS  v.  STATE. 
Where  an  Information  Charges  the  Offense  as  Committed  in  **19TIf** 

and  the  affidavit  as  in  "187,"  held  the  variance  fatal. 
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Approved  in  Lackey  ▼.  State,  53  Tex.  Cr.  460,  110  S.  W,  904,  vari- 
asee  of  year  fatal,  though  obvious  clerical  error;  Brewer  v.  State,  5 
Tex.  Ap.  251,  reversing  where  indictment  alleged  that  defendant  cut 
down  a  fence  in  "one  thousand  and  seventy-eight";  Swink  v.  State, 
7  Tex.  Ap.  73,  where  affidavit  and  information  varied  about  six 
months;  Hefner  ▼.  State,  16  Tex.  Ap.  573,  reversing  under  rule;  HuflP 
V.  State,  23  Tex.  Ap.  292,  4  S.  W.  891,  where  information  and  affidavit 
varied  about  twenty  days;  Jennings  v.  State,  30  Tex.  Ap.  429,  18  S. 
W.  90,  where  complaint  sworn  six  days  before  offense  alleged  to  have 
been  committed;  Watson  ▼.  State  (Tex.  Cr.),  45  S.  W.  718,  reversing 
where  complaint  alleged  commission  of  offense  at  subsequent  date; 
Taylor  v.  State  (Tex.  Cr.),  50  S.  W.  1015,  complaint  and  information 
must  allege  same  date  as  date  of  commission  of  the  offense;  Hanson 
V.  State  (Tex.  Cr.),  61  S.  W.  121,  reversing  for  variation  between 
complaint  and  information  for  false  imprisonment. 

6  Tex.  Ap.  S&-41,  COLLINS  v.  STATE. 

Where  the  Oonrt  Failed  to  Inform  the  Jury  as  to  Penalty  for  aggra- 
vated assault  and  battery,  held  error. 

Approved  in  Wilson  v.  State,  14  Tex.  Ap.  528,  reversing  for  errone- 
ous charge  on  penalty  of  murder  in  the  second  degree;  Gardenhire 
V.  State,  18  Tex.  Ap.  566,  where  court  erroneously  charged  penalty 
for  robbery  under  old  codes. 

Limited  in  Ford  v.  State,  46  Neb.  396,  64  N.  W.  1084,  holding  in 
absence  of  statute  court  need  not  charge  on  penalty. 

5  Tex.  Ap.  41-43,  SWEENEY  ▼.  STATE. 

Where  the  Rules  as  to  the  Preparation  of  a  Transcript  are  not 
complied  with,  the  clerk  of  court  of  appeal  will  be  notified  to  in- 
struct the  clerk  of  lower  court  to  send  up  a  proper  transcript. 

Distinguished  in  Nunn  v.  State,  40  Tex.  Cr.  436,  50  S,  W.  713, 
holding  certiorari  did  not  lie  to  compel  clerk  of  court  of  criminal 
appeals  to  return  transcript  to  trial  court  because  it  was  not  filed  in 
time. 

6  Tex.  Ap.  43-47,  JOHNSON  v.  STATE. 

Where,  Under  an  Indictment  for  Assault  With  Intent  to  Murder,  the 
evidence  showed  that  the  offense  was  committed  in  resisting  an 
unauthorized  arrest,  held  court  should  have  charged  on  aggravated 
assault. 

Approved  in  Alford  v.  State,  8  Tex.  Ap.  564,  holding  a  homicide  in 
resistance  of  unlawful  arrest  did  not  constitute  murder;  Staples  v. 
State,  14  Tex.  Ap.  140,  admitting  defendant's  reasons  for  making 
unlawful  arrest  in  mitigation  of  crime;  Pratt  v.  Brown,  80  Tex.  612, 
16  S.  W.  445,  justifying  arrest  for  drunkenness  in  a  railway  depot. 
See  note,  66  L.  R.  A.  374. 

A  Homicide  Committed  in  Besistance  to  a  Lawful  Arrest  is  murder 
in  all  who  take  part  in  such  resistance. 

See  note,  66  L.  B.  A.  355,  364. 

5  Tex.  Ap.  48-51,  DAVIS  ▼.  STATE. 

Sureties  on  a  Bail  Bond  are  not  Liable  Where  the  Name  of  a  Surety 
has  been  erased  since. execution  without  their  knowledge  or  consent. 

Approved  in  Connor  v.  Thornton  (Tex.  Civ.),  51  S.  W.  355,  reaffirm- 
ing rule;  Riser  v.  State,  13  Tex.  Ap.  203,  reversing  where  explana- 
tion of  erasure  in  bail  bond  admitted  after  argument  for  state  con- 
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eluded;  Collins  ▼.  State,  16  Tex.  Ap.  281,  where  name  of  a  bondsman, 
had  been  erased. 

6  Tex.  Ap.  51-60,  PEOFFIT  T.  STATE. 

It  is  not  Error  to  Befnse  Special  InstnictlonB  where  the  general 
eharge  covers  the  whole  case. 

Approved  in  Brown  ▼.  State,  9  Tex.  Ap.  86,  applying  rule  where 
defendant  asked  special  charge  in  action  for  theft  of  a  heifer. 

6  Tex.  Ap.  60-63,  KIBBIE  ▼.  STATE. 
One  Volunteering  to  Aid  in  Making  Arrest  is  Held  to  Knowledge 

of  his  right  to  interfere;  and  if  protection  is  to  be  afforded  by  war- 
rant in  hands  of  another,  person  interfering  does  so  at  his  peril. 

Approved  in  People  v.  McGrew,  77  Cal.  571,  20  Pac.  93,  reaffirming 
rale;  Staples  v.  State,  14  Tex.  Ap.  141,  admitting  defendant's  reasons 
for  arrest  in  mitigation  of  punishment;  Robinson  v.  State,  93  Oa.  86, 
44  Am.  St.  Rep.  131,  18  S.  E.  1019,  where  defendant  had  arrested 
complainant  in  absence  of  constable.  See  notes,  54  Am.  Dee.  267;  67 
Am.  St.  Bep.  422;  8  L.  B.  A.  532. 

5  Tex.  Ap.  64,  BUSH  ▼.  STATE. 

Where  the  Record  Does  not  Show  That  Defendant  Pleaded  or  that 
a  plea  was  entered  for  the  defendant,  the  judgment  will  be  reversed. 

Approved  in  Morehead  v.  State,  7  Tex.  Ap.  126,  Lacefield  v.  State, 
34  Ark.  283,  both  reaffirming  rule;  Knight  v.  State,  7  Tex.  Ap.  20S, 
reversing  where  court  corrected  its  minutes  after  appeal  to  show  plea 
of  defendant.    See  note,  13  L.  B.  A.  (n.  s.)  812. 

5  Tex.  Ap.  68-74,  JINBIS  v.  STATE. 

A  Motion  in  Arrest  of  Judgment  is  not  Available  to  Show  that  an 
indictment  was  not  properly  presented  in  open  court  by  the  grand 
jury. 

Approved  in  Johnson  v.  State,  7  Tex.  Ap.  ^12,  Douglass  v.  State, 
8  Tex.  Ap.  529,  both  reaffirming  rule;  Shivers  v.  Territory,  13  Okl. 
475,  74  Pac.  902,  where  record  in  prosecution  for  larceny  did  not 
show  indictment  was  properly  presented,  objection  could  not  be  raised 
for  first  time  on  appeal;  Jones  v.  State,  10  Tex.  Ap.  556,  where  fore- 
man of  grand  jury  had  not  signed  the  indictment. 

Distinguished  in  Cox  v.  State,  7  Tex.  Ap.  500,  sustaining  motion 
where  made  after  new  trial  granted. 

Proof  of  the  Theft  of  a  Calf  from  a  Party  Who  had  Estrayad  its 
mother  sustains  an  indictment  of  theft  of  a  calf. 

Approved  in  Fore  v.  State,  5  Tex.  Ap.  253,  admitting  evidence  of 
theft  of  gelding  from  owner's  agent;  Tinney  v.  State,  24  Tex.  Ap, 
120,  5  S.  W.  832,  reversing  where  indictment  failed  to  allege  posses- 
sion in  one  who  had  control  of  the  animal.  See  note,  21  L.  B.  A. 
(n.  s.)  315. 

Distinguished  in  Lowe  ▼.  State,  11  Tex.  Ap.  257,  holding  indict- 
ment need  not  allege  possession  in  one  who  had  a  mere  intention  to 
estray. 

5  Tex.  Ap.  74-79,  BXTBKE  ▼.  STATE. 

Where  an  Indictment  for  Borglarions  Entry,  otherwise  properly 
drawn,  alleged  did  break  ''and  a  window  pane  out  of  the  window," 
held,  the  words  in  quotations  could  be  eliminated  as  surplusage. 
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Approved  in  Mayo  v.  State,  7  Tex.  Ap.  346,  holding  allegations  of 
force  and  want  of  consent  unnecessary  in  rape  of  child  under  ten 
years;  McConnell  v.  State,  22  Tex.  Ap.  368,  3  S.  W.  701,  holding  in- 
dictment sufficiently  charged  murder;  Clark  v.  State,  41  Tex.  Cr.  642, 
56  S.  W.  621,  holding  under  the  rule  an  indictment  for  assault  with 
intent  to  rob  is  sufficient;  concurring  opinion  in  Dent  v.  State,  43  Tex. 
Cr.  151,  65  S.  W.  634,  majority  holding  indictment  for  accessory  to 
murder  in  aiding  convicted  murderer  to  escape  need  not  allege  acts 
constituting  the  aid. 

An  Indictment  for  Bnrglarioiu  Entry  With  Intent  to  Bape  a  Female 
need  not  allege  the  presence  of  the  female  in  the  house  entered. 

Approved  in  Smith  v.  State,  51  Tex.  Cr.  428,  102  S.  W.  407,  holding 
in  trial  for  burglary,  evidence  showing  entry  into  room  and  several 
articles  gone,  and  that  defendant  had  no  reason  to  enter  room  but  to 
steal,  was  sufficient  to  show  intent;  Summers  v.  State,  9  Tex.  Ap.  398, 
holding  not  necessary  that  indictment  for  burglarious  entry  with  in- 
tent to  commit  theft  should  describe  the  property.  See  note,  2  Am. 
St.  Rep.  384. 

Distinguished  in  Brown  v.  State,  7  Tex.  Ap.  622,  holding  indict- 
ment insufficient  where  it  omitted  "unlawfully,  feloniously,''  etc. 

6  Tex.  Ap.  79-80,  STEPHENSON  ▼.  STATE. 

Where  the  Application  for  a  First  Oontinnance  Complied  Fully  with 
the  statute,  held  error  not  to  grant  it. 

Approved  in  Miller  v.  State,  18  Tex.  Ap.  256,  holding  error  to  re- 
fuse application  where  the  evidence  was  material  and  probably  true. 

5  Tez.  Ap.  81-86,  MASSIE  v.  STATE. 

An  Indictment  for  Perjury  Charging  That  Defendant  was  "Duly 
Sworn,"  without  describing  the  attendant  ceremonies,  and  that  the 
false  oath  was  material  to  the  issue,  is  sufficient. 

Approved  in  Washington  v.  State,  22  Tex.  Ap.  31,  3  S.  W.  229, 
Beach  v.  State,  32  Tex.  Cr.  252,  22  S.  W.  976,  and  Henry  v.  State,  43 
Tex.  Cr.  177,  63  S.  W.  642,  all  reaffirming  rule;  West  v.  State,  8  Tex. 
Ap.  122,  holding  indictment  insufficient;  Gabrielsky  v.  State,  13  Tex. 
Ap.  438,  holding  indictment  omitting  assignment  of  perjury  bad; 
Jackson  v.  State,  15  Tex.  Ap.  580,  where  indictment  alleged  that  de- 
fendant was  "duly  and  legally  sworn";  Partain  v.  State,  22  Tex.  Ap. 
104,  2  S.  W.  856,  where  indictment  alleged  that  the  statements  were 
material;  Harrison  v.  State,  41  Tex.  Cr.  276,  53  S.  W.  864,  materiality 
of  the  false  statement  must  be  either  directly  alleged  or  plainly  ap- 
parent.   See  note,  85  Am.  Dec.  499. 

Distinguished  in  Waters  v.  State,  30  Tex.  Ap.  287,  17  S.  W.  412, 
sustaining  indictment  although  it  did  not  set  out  that  the  justice  was 
an  ex-officio  notary. 

6  Tex.  Ap.  8&-88,  JONES  V.  STATE. 

The  Jury  are  Ezclasiye  Judges  of  the  Facts  and  the  Credibility  of 
witnesses,  and  where  the  evidence  sustains  the  verdict,  it  will  not 
be  set  aside. 

Approved  in  Satterwhite  v.  State,  6  Tex.  Ap.  615,  holding  charge 
that  jury  should  "credit  such  witnesses  as  they  believed  to  be  true/* 
properly  refused;  Walker  v.  State,  14  Tex.  Ap.  630,  reversing  con- 
viction of  murder  where  body  of  deceased  not  identified. 

4  Tex.  Notes— 77 
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6  Tex.  Ap.  93-100,  EZ  PABTE  MABBY. 

The  Act  of  1876^  laevylng  a  Tax  on  Dogs,  is  not  in  Conflict  with 
section  35,  article  3  of  the  constitution  relating  to  the  subjects  of 
bnis. 

Approved  in  Singleton  v.  State,  53  Tex.  Cr.  627,  111  8.  W.  737, 
clause,  "and  generally  to  suppress  gambling,"  in  title  of  act,  covers 
wager  at  cards;  Logan  v.  State,  5  Tex.  Ap.  315,  holding  act  of  August 
21,  1876,  regulating  practice  of  medicine  constitutional;  Albreeht  v. 
State,  8  Tex.  Ap.  220,  221,  34  Am.  Bep.  739,  holding  bell-punch  law  of 
April  3,  1879,  taxing  sale  of  liquors,  constitutional;  Floeck  v.  State,  34 
Tex.  Cr.  324,  30  S.  W.  798,  also  act  of  May  6,  1893,  relating  to  sale  of 
•  spirituous  liquors;  Johnson  v.  Martin,  75  Tex.  40,  12  S.  W.  324,  also 
acts  of  1879  and  1883  relating  to  weighers  of  cotton;  Ex  parte  Wells^ 
21  Fla.  325,  also  act  of  January  28,  1885,  relating  to  dissolution  of 
municipal  corporations;  Preston  v.  Finley,  72  Fed.  857,  also  act  taxing, 
sale  of  certain  foreign  newspapers.     See  note,  1  L.  B.  A.  362. 

Conviction  in  Justice's  Ooort  may  be  Set  Aside  on  Appeal  on  ground 
that  such  court  was  without  jurisdiction  of  offense,  but  this  cannot  be 
effected  by  habeas  corpus  proceedings. 

Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  93,  109  S.  W.  369,  conviction 
of  a  misdemeanor  in  county  court  cannot  be  attacked  by  habeas  cor- 
pus; Ex  parte  Boland,  11  Tex.  Ap.  166,  where  relator  imprisoned  under 
a  voidable  municipal  ordinance  relating  to  carrying  of  weapons. 

Legislative  Act  is  Conclusively  Presumed  to  be  Within  Its  Powers 
'  unless  prohibited  by  state  or  federal  constitutions. 

Aproved  in  Be  Application  of  Bunkers,  1  Cal.  Ap.  66,  81  Pac. 
750,  holding  act  prescribing  punishment  of  legislative  bribery  as 
felony  including  disfranchisement  is  not  repeal  of  constitutional  pro- 
vision making  bribery  felony. 

Miscellaneous. — Cited  in  39  L.  B.  A.  456,  note,  as  to  testing  consti- 
tutionality of  act  by  habeas  corpus. 

6  Tex.  Ap.  101-103,  BIGBY  ▼.  STATE. 

An  Indictment  for  Keeping  a  Disorderly  Honse  Set  Ont  in  the  lan- 
guage of  the  statute  is  sufficient. 

Approved  in  Long  v.  State,  10  Tex.  Ap.  195,  where  indictment  for 
counterfeiting  followed  article  464  of  the  Penal  Code. 

Where  There  was  SufAcient  Proper  Evidence  to  Sustain  a  Conviction, 
held  the  admission  of  immaterial  evidence  was  not  gpround  for  re> 
versal. 

Distinguished  in  Hester  v.  State,  15  Tex.  Ap.  573,  reversing  for  ad- 
mitting material  hearsay  evidence  under  indictment  for  stealing  sheep. 

6  Tex.  Ap.  lOS-llS,  EX  PABTE  MOOBE. 

Instance  Where  Befosal  to  Allow  Bail  Upheld  in  habeas  corpus  pro- 
ceeding. 

Cited  in  State  v.  Hartzell,  13  N.  D.  357,  100  N.  W.  746,  holding  on 
habeas  corpus  application  for  bail,  petitioners  are  not  entitled  thereto 
as  strict  legal  right. 

6  Tex.  Ap.  113-116,  BABNELL  v.  STATE. 

A  Conviction  for  Theft  of  a  Gelding  cannot  be  Sustained  where  the 
evidence  does  not  show  to  a  certainty  that  the  defendant  committed 
it. 

Approved  in  Griffith  v.  State,  9  Tex.  Ap.  373,  holding  evidence  in- 
sufficient to  sustain  conviction  of  procuring  an    abortion;  Cohen  v. 


1219  NOTES  ON  TEXAS  BEPOBTS.    5  Tex.  Ap.  116-140 

State,  11  Tex.  Ap.  339,  re  verging  conviction  of  fornication  under  rule; 
Walker  v.  State,  14  Tex.  Ap.  630,  reversing  conviction  of  murder 
where  identity  of  deceased  not  established. 

Where  Secondary  ETldenco  Showed  Better  Evidence  available,  con* 
viction  of  theft  is  error. 

Approved  in  Hunter  v.  State,  13  Tex.  Ap.  18,  holding  evidence  of 
ownership  of  stolen  cotton  insufficient. 

Distinguished  in  Lanham  v.  State,  7  Tex.  Ap.  138,  holding  evidence 
of  bystanders  sufficient  to  support  a  conviction  of  murder. 

6  Tex.  Ap.  116-118,  WILLIAMS  ▼.  STATE. 

An  Indictment  for  the  Theft  of  *Tift7  SUyer  Half-dollar  Pieces** 
that  does  not  allege  the  money  was  current  coin  of  the  United  States, 
or  of  any  other  government,  is  defective. 

Distinguished  in  Washington  v.  State,  17  Tex.  Ap.  203,  holding  un- 
necessary to  describe  property  in  indictment  with  intent  to  commit 
theft;  Malcolmson  v.  State,  25  Tex.  Ap.  289,  8  S.  W.  409,  holding 
omission  to  state  that  embezzled  money  was  "current  money"  was 
not  fatal  under  facts. 

6  Tez.  Ap.  118-122,  OCX  ▼.  STATS. 

Application  for  First  Continuance,  Showing  That  Subpoenas  had 
been  issued  and  served  on  witnesses  in  ample  time  to  allow  them  to 
be  present  at  the  trial,  makes  sufficient  showing  of  due  diligence. 

Approved  in  Cox  v.  State,  7  Tex.  Ap.  406,  referring  to  original  case 

on  second  appeal. 

• 

5  Tez.  Ap.  122-126,  PITTS  ▼.  STATE. 

Where  a  Party  Traded  His  Horse  to  Defendant  for  a  horse  which 
defendant  alleged  was  his,  but  which  was  not,  held,  the  offense  was 
swindling  and  not  theft. 

Approved  in  Binks  v.  State,  50  Tex.  Cr.  -453,  98  S.  W.  250,  holding 
evidence  showing  defendant  borrowed  money  from  prosecutor  under 
false  pretenses  would  not  sustain  conviction  of  theft;  Underwood  v. 
State,  49  Tex.  Cr.  286,  91  S.  W.  572,  holding  in  prosecution  for  theft, 
where  evidence  showed  prosecutor  gave  defendant  twenty  dollars 
to  dismiss  cases  falsely  represented  as  pending  against  him,  this  is 
swindling;  Powell  v.  State,  44  Tex.  Cr.  279,  70  S.  W.  969,  holding 
evidence  showing  prosecutor  parted  with  money  to  defendant  on 
worthless  check  would  not  sustain  conviction  of  theft;  State  v.  Taylor, 
131  N.  C.  714,  42  S.  £.  541,  applying  rule  where  false  representations 
were  made  to  agent  of  owner  of  property,  even  though  agent  had  no 
authority  to  part  with  title;  Hudson  v.  State,  10  Tex.  Ap.  230,  sus* 
taining  charge  on  theft  of  two  horses;  Curtis  v.  State,  31  Tex.  Cr.  40, 
19  S.  W.  605,  holding  indictment  for  swindling  insufficient.  See  notes, 
57  Am.  Dec.  278;  88  Am.  St.  Bep.  572. 

5  Tez.  Ap.  126-129,  BBOWK  ▼.  STATE. 

Where  a  Defendant  Escaped  Prison  Before  His  Appeal  was  reached, 
held  his  appeal  was  properly  dismissed  under  the  act  of  August,  1873. 

Approved  in  State  v.  Jacobs,  107  N.  C.  781,  22  Am.  St.  Rep.  918,  11 
S.  E.  965,  holding  court  of  appeals  could  render  judgment  in  absence 
of  escaped  defendant.    See  notes,  41  Am.  Dec.  272,  273. 

5  Tez.  Ap.  134-140,  HENDEBSOK  ▼.  STATE. 

An  Application  for  a  Continuance  Should  dtate  When  Subpoenas 
were  issued,  and  when  returned. 
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Approved  in  Cooper  v.  State,  7  Tex.  Ap.  200,  where  subpoenas  lia«i 
been  in  sheriflf's  hands  for  seven  days  without  a  return. 

The  AdmiBsion  of  a  Leading  Question  Asked  the  Agent  of  the  owner 
of  a  stolen  gelding  is  not  reversible  error,  where  no  prejudice  to  de- 
fendant is  shown. 

Beaffirmed  in  Rodriguez  v.  State,  23  Tex.  Ap.  507,  5  S.  W.  256. 

A  Special  Xnatmctlon  Need  not  be  Given  Where  it  is  Covered  bj 
the  general  charge. 

Distinguished  in  Sigler  v.  State,  9  Tex.  Ap.  429,  reversing  where 
court  refused  special  charge  on  theft  of  mare. 

A  Charge  Signed  by  the  Judge  is  sufficiently  certified. 

Beaffirmed  in  Hildreth  v.  State,  19  Tex.  Ap.  200. 

Distinguished  in  McLain  v.  State,  30  Tex.  Ap.  483,  28  Am.  St.  Bep. 
935,  17  S.  W.  1092,  reversing  where  charges  not  signed. 

It  is  not  Necessary  That  a  Verdict  Should  Name  the  offense  of 
which  it  finds  the  defendant  guilty. 

Approved  in  Jones  v.  State,  56  Tex.  Cr.  537,  117  S.  W.  127,  uphold- 
ing verdict  of  guilty  as  charged  where  indictment  charged  burglary 
and  burglary  of  private  residence  in  separate  counts. 

5  Tex.  Ap.  141-152,  BOBEBTS  v.  STATE. 
Where  the  Special  Venire  was  Exhausted,  Held  It  was  not  Error 

for  the  court  to  verbally  order  the  sheriff  to  summon  talesmen  to  com- 
plete jury. 

Approved  in  Bichardson  v.  State,  7  Tex.  Ap.  491,  holding  it  was 
not  error  to  refuse  to  postpone  trial  because  only  sixteen  out  of  forty- 
eight  jurors  were  summoned;  Weaver  v.  State,  19  Tex.  Ap.  566,  sus- 
taining selection  of  jury  from  the  panel  summoned  for  the  week; 
Weathereby  v.  State,  29  Tex.  Ap.  307,  15  S.  W.  825,  where  the  special 
venire  was  exhausted,  held  jurors  named  by  the  commisisoners  for  the 
week  need  n9t  be  summoned;  Beard  v.  State,  41  Tex.  Cr.  178,  53  S. 
W.  349,  it  is  sufficient  if  court  swears  officer  whom  he  directs  to  sum- 
mon the  talesman. 

Distinguished  in  Bates  v.  State,  43  Tex.  Cr.  590,  67  S.  W.  504,  hold- 
ing it  error  to  force  defendant  to  use  jury  for  the  week  after  exhaust- 
ing special  venire. 

Court  of  Appeals  will  not  Reverse  Judgment  of  Conviction  of 
murder  because  of  error  in  admitting  testimony  as  to  dying  declaration 
of  deceased,  where  no  objection  was  made  when  testimony  was  offered. 

Beaffirmed  in  Thomas  v.  State,  17  Tex.  Ap.  440. 

A  Dying  Declaration  That  Defendant  "Killed  Me  for  Nothing"  is  a 
statement  of  fact,  and  admissible  in  trial  for  murder  of  declarant. 

Approved  in  Wilson  v.  State,  49  Tex.  Cr.  58,  90  S.  W.  314,  dying 
declaration  *'they  killed  me  for  nothing"  is  admissible;  Connell  v. 
State,  46  Tex.  Cr.  261,  266,  81  S.  W.  747,  holding  dying  declaration  of 
deceased  that  "his  son  John  done  it  and  had  no  cause  for  doing  it"  , 
admissible  in  connection  with  other  statements  of  deceased;  Medina 
V.  State,  43  Tex.  Cr.  53,  63  S.  W.  332,  holding  dying  declaration  that 
defendant  killed  him  because  he  discovered  him  skinning  calf  is  ad- 
missible as  part  of  res  gestae;  Carter  v.  State,  8  Tex.  Ap.  375,  admit- 
ting dying  declarations;  Boyle  v.  State,  97  Ind.  328,  admitting 
declarations  as  to  reason  defendant  had  for  shooting  deceased;  and  in 
Boyle  V.  State,  105  Ind.  470,  55  Am.  Bep.  219,  5  N.  E.  204,  same  case 
on  second  appeal;  Lane  v.  State,  151  Ind.  515,  51  N.  K  1058,  admitting 
declaration   that   deceased   made  no  attempt   to   injure   defendant; 
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Shenkenberger  v.  State,  154  Ind.  638,  57  N.  E.  522,  admitting  declara- 
tion of  deceased  that  his  mother  in  law  poisoned  him;  State  v.  Beed, 
137  Mo.  135,  38  S.  W.  576,  admitting  statements  that  deceased  was 
not  armed;  dissenting  opinion,  Boyle  v.  State,  105  Ind.  488,  5  N.  £. 
214,  majority  admitting  declaration;  dissenting  opinion,  Lipscomb  v. 
State,  75  Miss.  594,  596,  23  So.  219,  220,  majority  holding  declaration 
that  defendant  had  poisoned  deceased  admissible.  See  note,  56  L.  B. 
A.  376. 

The  Sabstanct  of  a  "Dying  Declaration  may  be  GlYen  in  evidence  if 
the  witness  cannot  give  th«  precise  language. 

See  note,  56  L.  B.  A.  427. 

Evidence  of  Violent  Character  of  Deceased  is  inadmissible,  in  ab- 
sence of  proof  that  accused  was  in  danger  of  bodily  harm  at  the  time 
of  the  killing. 

See  note,  3  L.  B.  A.  (n.  s.)  353. 

Where  the  Evidence  Did  not  Disclose  Manslanghter,  held  a  refusal 
to  charge  on  it  was  proper. 

Approved  in  Neyland  v.  State,  13  Tex.  Ap.  547,  where  evidence 
established  murder  in  second  degree,  sustaining  refusal  to  charge 
on  manslaughter.    See  note,  78  Am.  Dec.  529. 

A  Motion  for  New  Trial  1b  not  Available  to  Show  That  Defendant 
was  not  served  with  a  copy  of  the  indictment  or  the  special  venire. 

Approved  in  Bonner  v.  State,  29  Tex.  Ap.  229,  15  S.  W.  821,  re- 
affirming rule;  Bichardson  v.  State,  7  Tex.  Ap.  490,  holding  failure  to 
serve  copy  of  indictment  could  not  be  raised  on  motion  for  new  trial. 

A  CQiarge  Signed  by  the  Judge  and  Filed  Is  Sufficiently  Certified 
under  the  statute. 

Approved  in  Hildreth  v.  State,  19  Tex.  Ap.  200,  reaffirming  rule; 
Jeffries  v.  State,  9  Tex.  Ap.  604,  holding  failure  to  sign  special  charges 
on  drunkenness  not  fatal  under  facts. 

6  Tez.  Ap.  163-165,  CABB  ▼.  STATE. 

Failure  to  Certify  a  Charge  Is  Qround  for  Beversal. 

Approved  in  Jeffries  v.  State,  9  Tex.  Ap.  604,  not  reversing  under 
facts  for  failure  to  sign  special  charges;  Loyd  v.  State,  19  Tex.  Ap. 
323,  sustaining  charge  on  willfully  obstructing  a  public  road. 

5  Tex.  Ap.  155-162,  B0BEBT80N  ▼.  STATE. 

The  Adoption  of  the  Local  Option  Iaw  Bepeals  All  Laws  and  parts 
of  laws  in  conflict  with  it. 

Approved  in  Kerr  v.  Mohr,  47  Tex.  Civ.  3,  103  S.  W.  210,  right  to 
recover  statutory  penalty  on  liquor  dealer's  bond  not  terminated  by 
taking  effect  of  local  option;  Atkinson  v.  State,  46  Tex.  Cr.  230,  79  S. 
W.  32,  holding  where  physician  gave  prescription  to  minor  for  in- 
toxicants in  local  option  territory,  this  was  not  violation  of  general 
statute  prohibiting  sale  of  intoxicants  to  minors;  In  re  O'Brien,  29 
Mont.  542,  75  Pac.  199,  in  county  where  local  option  law  relative  to 
selling  intoxicants  was  in  operation,  no  city  or  town  in  that  county 
can  lawfully  license  anyone  to  conduct  such  business;  Boone  v.  State, 
12  Tex.  Ap.  185,  reversing  conviction  under  former  law  where  local 
option  was  adopted;  Donaldson  v.  State,  15  Tex.  Ap.  29,  holding 
burden  on  defendant  to  prove  adoption  of  local  option  law;  dissenting 
opinion,  Snearley  v.  State,  40  Tex.  Cr.  517,  521,  52  S.  W.  551,  553, 
majority  holding  local  option  law  does  not  abrogate  right  of  legis- 
lature to  subsequently  tax  sale  of  intoxicants  in  local  option  precinct; 
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Butler  V.  State,  25  Pla.  355,  6  So.  69,  holding  indictment  under  local 
option  law  and  general  revenue  law  repugnant;  Bagley  y.  State,  103 
Ga.  396,  32  S.  E.  415,  holding  option  law  acted  as  a  suspension  of 
general  law.    See  notes,  35  Am.  Dec.  388;  1  L.  B.  A.  87. 

6  Tex.  Ap.  163-193,  TOONEY  Y.  STATE. 

An  Application  for  New  Trial  for  Newly  Discovered  Evidence  will 
not  be  granted  when  the  defendant  does  not  state  the  source  of  his 
information. 

Approved  in  Williams  ▼.  State,  7  Tex.  Ap.  170,  where  affidavits  di*! 
not  disclose  names  of  informants;  Tooney  v.  State,  8  Tex.  Ap.  453, 
referring  to  original  case  on  second  appeal.  See  note,  60  Am.  Dec. 
216. 

Distinguished  in  Miller  v.  State,  18  Tex.  Ap.  256,  reversing  where 
new  evidence  material  and  probably  true. 

Express  Malice  is  the  Actual  and  Deliberate  Intention  to  unlaw- 
fully take  life,  and  implied  maUce  is  a  conclusion  from  the  facts  of 
the  case. 

Approved  in  Bye  v.  State,  8  Tex.  Ap.  166,  sustaining  similar  charge; 
Griffin  v.  State,  26  Tex.  Ap.  164,  8  Am.  St.  Bep.  462,  9  S.  W.  461,  and 
McKinney  v.  State,  8  Tex.  Ap.  643,  both  sustaining  definition  of 
malice;  Kennedy  v.  State,  9  Tex.  Ap.  403,  reversing  for  charge 
erroneously  given  under  an  indictment  for  assault  with  a  deadly 
weapon;  Gallaher  v.  State,  28  Tex.  Ap.  277,  12  S.  W.  1093,  holding 
definition  of  malice  sufficient.  See  notes,  78  Am.  Dec.  529;  4  L.  B.  A. 
257. 

Distinguished  in  Pickens  v.  State,  13  Tex.  Ap.  357,  holding  charge 
that  a  killing  "with  a  sedate  and  deliberate  mind  was  murder," 
erroneous. 

A  Homicide  Conunitted  With  Malice  Aforethooglit  by  means  of 
poison  is  murder  in  the  first  degree. 

Approved  in  Jones  v.  State,  53  Tex.  Or.  136,  126  Am.  St.  Bep.  776, 
110  S.  W.  742,  indictment  need  not  set  forth  constituent  elements  of 
crime  in  the  commission  of  which  murder  was  perpetrated;  Marshall 
V.  State,  5  Tex.  Ap.  289,  sustaining  indictment  for  murder  by  mixing 
poison  in  bread;  Pharr  v.  State^  7  Tex.  Ap.  477,  holding  charge  on 
murder  committed  in  perpetration  of  robbery  erroneous  for  omitting 
malice;  McEIroy  v.  State,  14  Tex.  Ap.  237,  holding  indictment  omit- 
ting ''with  malice  aforethought''  insufficient;  Cravey  y.  State,  36  Tex. 
Or.  92,  61  Am.  St.  Bep.  835,  35  S.  W.  659,  holding  omission  of  word 
*'aforethought"  after  "malice"  fatal  to  indictment;  Hamlin  v.  State, 
39  Tex.  Cr.  605,  47  S.  W.  663,  holding  "with  maUce  aforethought" 
essential  to  indictment  for  murdering  with  poison;  Bupe  y.  State,  42 
Tex.  Cr.  491,  61  S.  W.  933,  where  defendant  mixed  poison  with  a 
driuk  of  deceased. 

Charge  That  if  the  Poison  was  Given  With  Intent  to  Bob  defendant, 
it  was  murder  in  first  degree,  is  error  where  indictment  did  not  allege 
such  a  crime.    . 

Approved  in  Parker  v.  State,  22  Tex.  Ap.  107,  3  S.  W.  103,  on  in- 
dictment for  manslaughter,  held  error  to  charge  on  murder;  Jones  v. 
State,  22  Tex.  Ap.  683,  3  S.  W.  479,  reversing  for  charging  the  whole 
of  article  470,  Penal  Code;  Arcia  v.  State,  28  Tex.  Ap.  201,  12  S.  W. 
600,  reversing  for  charging  on  fact  not  alleged  in  the  indictment. 
See  note,  63  L.  B.  A.  394,  401,  402. 

Distinguished  in  Boach  v.  State,  8  Tex.  Ap.  489,  490,  and  Pharr  v. 
State,  7  Tex.  Ap.  480,  both  holding  unnecessary  to  allege  that  the 
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murder  was  committed  in  perpetration  of  a  robbery;  Sharpe  v.  State, 
17  Tex.  Ap.  498,  5Q8,  512,  holding  instruction  on  robbery  proper 
under  indictment  for  murder  with  malice  aforethought;  Washington 
V.  State,  25  Tex.  Ap.  393,  8  S.  W.  643,  holding  omission  to  charge 
on  murder  in  perpetration  of  rape  not  error  in  absence  of  exceptions; 
Hedrick  v.  State,  40  Tex.  Cr.  537,  51  S.  W.  254  sustaining  charge  on 
murder  in  perpetration  of  robbery. 

In  Serving  Subpoena  It  must  be  Bead  to  witness. 
See  note,  127  Am.  St.  Bep.  557. 

£  Tex.  Ap.  207-212,  SHOEFEBOATEB  ▼.  STATE. 

An  Instrnction  That  If  an  Alleged  Sale  of  Cattle  to  a  Defendant 
accused  of  theft  was  not  made  in  good  faith,  it  was  no  defense,  is 
good. 

Approved  in  Banks  v.  State,  7  Tex.  Ap.  593,  sustaining  conviction; 
Huffman  v.  State,  2S  Tex.  Ap.  179,  12  S.  W.  589,  sustaining  charge 
where  the  taking  was  under  a  fraudulent  power  of  attorney. 

Distinguished  in  Dreyer  y.  State,  11  Tex.  Ap.  643,  holding  similar 
charge  error. 

Where  the  Indictment  for  Theft  was  Filed  March  6,  1877,  a  charge 
fixing  defendant's  liability  for  a  taking  five  years  previous  to  March 
13,  1877,  is  erroneous. 

Approved  in  Stephens  v.  State,  51  Tex.  Cr.  407,  103  S.  W.  904,  hold- 
ing indictment  charging  theft  committed  on  June  31st  defective  as 
being  impossible  day;  Goddard  v.  State,  14  Tex.  Ap.  566,  where  time 
of  offense  alleged  subsequent  to  indictment;  Clement  v.  State,  22  Tex. 
Ap.  25,  2  S.  W.  379,  reversing  for  a  discrepancy  of  a  year  in  the 
dates. 

Distinguished  in  Williams  v.  State,  17  Tex.  Ap.  524,  sustaining 
complaint  for  theft  of  hog  alleged  to  have  been  committed  on  the 
day  of  the  complaint. 

£  Tex.  Ap.  212-216,  HALFIN  ▼.  STATE. 

Where  the  Local  Option  Law  was  Bepealed,  Held  a  Conviction  of 
defendant  for  violation  of  it  subsequent  to  repeal   is  error. 

Approved  in  Monroe  v.  State,  8  Tex.  Ap.  344,  Fitze  v.  State,  13 
Tex.  Ap.  373,  and  Whisenhunt  v.  State,  18  Tex.  Ap.  493,  all  reaffirm- 
ing rule;  Hall  v.  State,  52  Tex.  Cr.  198,  106  S.  W.  150,  pending  a 
prosecution  for  violation  of  game  selling,  law  repealing  prior  game 
law  nullified  all  pending  prosecutions  thereunder;  Etter  v.  Missouri 
etc.  By.,  2  Tex.  Ap.  Civ.  50,  G.  C.  &  S.  F.  By.  v.  Lott,  2  Tex.  Ap. 
Civ.  52,  both  holding  overcharges  on  freight  could  not  be  recovered 
under  repealed  law.    See  note,  94  Am.  Dec.  219. 

Distinguished  in  State  v.  Walker,  129  Mo.  Ap.  374,  108  S.  W.  616, 
holding  in  prosecution  for  violation  of  dram-shop  act,  local  option 
law  adopted  after  indictment,  but  before  trial  of  accused,  did  not 
exempt  prosecution;  Chaplin  v.  State,  7  Tex.  Ap.  90,  sustaining  con- 
viction against  traveler  for  carrying  weapon,  although  law  repealed. 

5  Tex.  Ap.  215-218,  32  Am.  Bep.  571,  OOOPEB  ▼.  STATE. 

The  Snretiea  on  a  Bond  are  not  Liable  for  Failure  to  Produce  their 
principal  where  he  has  been  imprisoned  in  another  county. 

Approved  in  Woods  v.  State,  61  Tex.  Cr.  595,  103  S.  W.  895,  hold- 
ing in  trial  of  scire  facias  upon  judgment  niai,  defendant  was  exon- 
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erated;  it  appearing  he  was  in  custody  in  another  county.    See  noteS| 
99  Am.  Dec.  220;  37  Am.  Bep.  52;  25  Am.  St.  Rep.  527. 

Distinguished  in  West  v.  Colquitt,  71  Ga.  563,  51  Am.  Rep.  280, 
holding  sureties  not  discharged  on  rearrest  and  release  of  defend- 
ant under  a  second  bond;  Allee  v.  State,  28  Tex.  Ap.  533,  13  S.  W. 
991,  binding  sureties  where  principal  had  escaped  from  penitentiary. 

5  Tez.  Ap.  218-220,  BLANKENSHIP  ▼.  STATE. 

Befasal  to  Qrant  Oontinaance  will  not  be  Bervlsed  by  Oonrt  of 
appeals  unless  duly  excepted  to  at  time,  and  bill  of  exceptions  taken 
to  ruling  and  incorporated  in  record. 

Reaffirmed  in  McMillan  t.  State,  7  Tex.  Ap.  101. 

6  Tez.  Ap.  220-225,  BOZIEB  V.  STATE. 

Under  the  Statute,  an  Appeal  in  a  Criminal  Oase  is  Taken  by  giv- 
ing notice  thereof  and  having  it  entered  of  record. 

Approved  in  Ball  v.  State  (Tex.  Or.),  20  S.  W.  363,  transcript  must 
show  notice  of  appeal  and  its  entry  on  docket. 

Where  an  Appeal  has  Been  Taken  Before  Sentence  Pronounced, 
sentence  cannot  be  passed  until  after  the  determination  of  the  appeal. 

Approved  in  Ball  v.  State,  31  Tex.  Cr.  215,  20  S.  W.  363,  holding 
recital  in  appeal  bond  not  sufficient  entry  of  notice  of  appeal; 
Truss  V.  State,  38  Tex.  Cr.  292,  43  S.  W.  93,  where  held  notice  of 
appeal  could  not  be  entered  nunc  pro  tune  after  jurisdiction  acquired. 

Distinguished  in  Pate  v.  State,  21  Tex.  Ap.  194,  17  S.  W.  461, 
holding  sentence  must  be  pronounced  before  appeal  in  lower  court 
except  in  capital  cases. 

6  Tex.  Ap.  226-234,  WILUAMS  V.  STATE. 

A  Verdict  Finding  "John  William"  Chillty  of  Theft  under  an  in- 
dictment against  "John  Williams"  is  sufficient  under  the  principle 
of  "idem  sonans." 

Approved  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010,  up- 
holding verdict  of  assault  with  intent  to  "murdery^';  Walker  v.  State, 
13  Tex.  Ap.  641,  642,  sustaining  verdict  of  "mrder";  Schlacks  y.  John- 
son, 13  Colo.  Ap.  133,  56  Pac.  674,  holding  name  "Schlacks"  in  sum- 
mons and  "Schlack"  in  return  not  fatal  variance.  See  notes,  28  Am. 
Rep.  439;  44  Am.  Rep.  716;  100  Am.  St.  Rep.  325,  338,  350. 

Distinguished  in  Wooldridge  v.  State,  13  Tex.  Ap.  456,  44  Am.  Rep. 
710,  holding'  verdict  of  murder  in  "fist"  degree  insufficient. 

5  Tez.  Ap.  234-247,  POWELL  Y.  STATE. 

A  Bill  of  Exceptions  to  Evidence  That  Does  not  Set  Out  the  evi- 
dence excluded  is  defective. 

Approved  in  Luttrell  v.  State,  14  Tex.  Ap.  153,  where  bill  failed 
to  show  materiality  of  excluded  evidence  of  witness'. 

Where,  on  a  Trial  for  Murder,  the  Court  Instructed  the  Jnry  on 
both  degrees  of  murder,  and  also  manslaughter,  and  charged  on  self- 
defense  at  request  of  defendant,  held  not  erroneous,  where  the  facts 
justified  conviction  of  manslaughter. 

Approved  in  Thomas  v.  State,  43  Tex.  Cr.  24,  96  Am.  St.  Rep.  834, 
62  S.  W.  920,  reaffirming  rule;  Templeton  v.  State,  5  Tex.  Ap.  407, 
sustaining  conviction  of  murder  in  second  degree;  Fuller  v.  State, 
30  Tex.  Ap.  563,  17  S.  W.  1109,  sustaining  conviction  of  second  de- 
gree on  evidence  of  first  degree;  Blocker  y.  State,  27  Tex.  Ap.  42, 
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10  S.  W.  441,  where  there  was  no  evidence  to  sustain  it,  a  refusal  to 
charge  on  murder  in  second  degree  held  proper;  Augustine  v.  State, 
41  Tex.  Cr.  69,  96  Am.  St.  Rep.  765,  52  S.  W.  79,  even  where  facts 
show  murder  in  first  degree,  court  ought  to  charge  second  degree 
also;  Chapman  v.  State  (Tex.  Cr.),  53  S.  W.  104,  followed  in  sus- 
taining conviction  for  manslaughter;  dissenting  opinion  in  Pickett 
V.  State,  43  Tex.  Cr.  8,  63  S.  W.  326,  majority  holding,  on  reversal 
of  manslaughter,  defendant  not  entitled  to  charge  of  acquittal  of 
that  offense  on  succeeding  trial. 

Qualified  in  Parker  v.  State,  22  Tex.  Ap.  109,  3  S.  W.  103,  reversing 
where  court,  on  indictment  of  manslaughter,  charged  that  jury  should 
convict  defendant  of  manslaughter  if  they  found  him  guilty  of 
murder. 

Distinguished  in  dissenting  opinion  in  Cornelius  v.  State,  54  Tex. 
Or.  193,  112  S.  W.  1061,  majority  holding  on  new  trial,  after  reversal 
of  manslaughter  verdict,  evidence  of  murder  admissible. 

5  Tex.  Ap.  248-251,  BBEWEB  V.  STATE. 

An  Indictment  for  Pulling  Down  a  Fence  1b  Sufficient  if  Set  Out 
in  the  language  of  the  statute. 

Approved  in  Kerry  v.  State,  17  Tex.  Ap.  185,  50  Am.  Rep.  125, 
holding  indictment  for  theft  from  a  person  insufficient  for  omission 
of  fact. 

There  is  Fatal  Variance  Between  Oomplalnt  and  Information  where 
information  alleges  offense  to  have  been  committed  in  the  year  "one 
thousand  and  seventy-eight,"  and  complaint  charges  offense  to  have 
been  committed  in  "1878." 

Approved  in  Huff  v.  State,  23  Tex.  Ap.  292,  4  S.  W.  891,  where 
information  alleged  "Ist"  and  affidavit  "21st";  Jennings  v.  State,  30 
Tex.  Ap.  429,  18  S.  W.  90,  dismissing  under  rule;  Watson  v.  State 
(Tex.  Cr.),  45  S.  W.  718,  complaint  setting  out  commission  of  the 
offense  at  date  subsequent  is  insufficient. 

6  Tex.  Ap.  251-256,  FOBE  v.  STATE. 

An  Indictment  for  Theft  of  a  (Welding  from  Its  Owner  la  Sustained 
by  proof  that  it  was  taken  from  the  owner's  agent. 

Approved  .in  Burt  v.  State,  7  Tex.  Ap.  580,  where  indictment 
charged  theft  from  H.,  but  his  wife  was  owner.  See  note,  88  Am. 
St.  Rep.  567. 

Distinguished  in  Calloway  v.  State,  7  Tex.  Ap.  587,  where  proof 
showed  ownership  to  be  joint,  instead  of  single,  as  alleged,  reversing. 

In  a  Trial  for  Theft,  It  Is  Error  to  Admit  Evidence  of  other  of- 
fenses committed  at  different  times  and  disconnected  with  the  issue. 

Approved  in  Bye  v.  State,  8  Tex.  Ap.  159,  holding  no  error  to  ex- 
clude inquiry  as  to  whereabouts  of  discoverers  of  body  of  deceased; 
Williamson  v.  State,  13  Tex.  Ap.  518,  reversing  for  admission  of 
transaction  between  defendant  and  witness  four  years  after  theft; 
Crass  V.  State,  30  Tex.  Ap.  482,  17  S.  W.  1097,  reversing  for  ad- 
mission of  evidence  of  subsequent  offenses  by  defendant  to  injured 
party;  Felsenthal  v.  State,  30  Tex.  Ap.  676,  18  S.  W.  644,  reversing 
for  admission  of  conviction  of  another  crime.  See  note,  62  L.  B.  A. 
197. 

5  Tez.  Ap.  256-263,  BODBIGUEZ  ▼.  STATE. 
In  Order  to  Sustain  a  Conviction  on  Circumstantial  Evidence,  the 

evidence  must  be  competent,  consistent,  and  conclusive  to  a  reason- 
able certainty  that  the  accused,  and  no  other,  committed  the  offense. 
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Approved  in  Grutchfield  v.  State,  7  Tex.  Ap.  69,  Irvin  v.  State,  7 
Te-..  .*p.  XAo,  luyers  v.  titate,  7  lex.  Ap.  657,  and  Pharr  v.  State, 
10  Tex.  Ap.  489,  all  sustaining  charges  on  circumstantial  evidence; 
Pogue  V.  State,  12  Tex.  Ap.  293,  294,  holding  evidence  insufficient 
to  sustain  conviction  of  murder. 

Distinguished  in  Barr  v.  State,  10  Tex.  Ap.  513,  reversing  for  de- 
fective charge. 

Best  Bvldeaee  of  Which  Natnre  of  Case  Admits  should  be  adduced, 
but  greatest  amount  procurable  is  not  required. 
See  note,  97  Am.  St.  Bep.  789. 

6  Tex.  Ap.  263-271,  BItASDELL  ▼.  STATE. 

An  Indictment  Under  Act  of  1876  for  niegally  Practicing  Medieina 

need  not  negative  the  provisos  in  the  fifth  section  of  that  act. 

Approved  in  Antle  v.  State,  6  Tex.  Ap.  205,  and  Mosely  v.  State, 
18  Tex.  Ap.  312,  both  reaffirming  rule;  Wilkerson  v.  State,  44  Tex. 
Cr.  458,  72  S.  W.  852,  upholding  indictment  for  playing  cards  in 
room  of  hotel,  as  it  was  unnecessary  to  negative  cards  were  played  at 
private  residence;  Woodward  v.  State,  5  Tex.  Ap.  297,  sustaining 
indictment  for  unlawfully  carrying  a  weapon;  Logan  v.  State,  5  Tex. 
Ap.  315,  316,  sustaining  similar  indictment;  Smith  v.  State,  5  Tex. 
Ap.  319,  holding  defendant  could  prove  under  "not  guilty"  that  he 
came  within  its  provisos;  Williamson  v.  State,  41  Tex.  Cr.  465,  55 
S.  W.  570,  indictment  for  selling  liquor  without  license  must  nega- 
tive the  statutory  exceptions. 

Distinguished  in  Golchell  v.  State,  23  Tex.  Ap.  584,  5  8.  W.  140, 
holding  indictment  that  defendant  bet  at  game  of  dice  defective 
for  omitting  exceptions. 

6  Tex.  Ap.  273-295,  SCABSHALL  V.  STATE. 

If  Evidence  Is  Admitted  on  the  Ground  of  Its  Belevancy,  and  sub- 
sequently that  relevancy  is  not  shown,  it  is  the  duty  of  the  judge  to 
withdraw  it  from  the  jury,  but  prosecuting  attorney  should  be  morally 
certain  of  his  ability  to  show  relevancy  of  such  evidence. 

Approved  in  Phillips  v.  State,  22  Tex.  Ap.  172,  2  S.  W.  605,  holding 
certain  evidence  improperly  admitted  where  relevancy  did  not  appear; 
Rushing  v.  State,  25  Tex.  Ap.  613,  8  S.  W.  807,  reversing  for  admit- 
ting statement  of  brother  of  defendant;  Nalley  v.  State,  28  Tex. 
Ap.  392,  13  S.  W.  672,  holding  statements  of  a  brother  inadmissible; 
Miller  v.  State,  31  Tex.  Cr.  636,  37  Am.  St.  Bep.  839,  21  S.  W.  926, 
holding '  affidavit  of  slander  of  a  female  by  defendant  in  murder 
case  properly  withdrawn;  Gann  v.  State  (Tex.  Cr.),  57  S.  W.  669, 
reversing  for  admitting  statement  of  witness  that  he  had  requested 
another  witness  not  to  testify  to  certain  facts;  State  v.  HcGahey, 
3  N.  D.  300,  55  N.  W.  754,  holding  no  prejudice  to  defendant  where 
testimony  stricken  out  on  his  motion;  Dudley  v.  State,  40  Tex.  Cr. 
35,  48  S.  W.  180,  where  improper  evidence  is  admitted  court  should 
withdraw  such  evidence  from  jury;  dissenting  opinion  in  Pearson 
V.  State,  56  Tex.  Cr.  612,  120  S.  W.  1007,  majority  admitting  evidence 
that  witness  for  accused  tried  to  suppress  testimony.  See  note,  46 
L.  B.  A.  662. 

The  Declarations  of  Defendant  Made  While  in  the  Onstody  of  an 
Officer  are  inadmissible  where  he  had  not  been  cautioned. 

Approved  in  Williams  v.  State,  10  Tex.  Ap.  527,  reversing  for  ad- 
mitting  confession   as   to    how   defendant    had   acquired   the   stoleii 
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horses;  Cappfl  v.  State,  40  Tex.  Cr.  104,  48  S.  W.  518,  reversing  for 
admitting  statements  made  when  under  arrest.  See  note,  18  L.  B.  A. 
(n.  8.)  792. 

Distinguished  in  Powers  v.  State,  23  Tex.  Ap.  60,  5  S.  W.  158, 
admitting  confession  made  after  arrest. 

An  Inquiry  of  an  Impeaching  Witness^  Whether  He  Would  Believe 
the  impeached  from  his  reputation  in  the  neighborhood  is  bad,  but 
it  should  be  whether  his  general  reputation  entitles  him  to  belief. 

Approved  in  Bluitt  v.  State,  12  Tex.  Ap.  41,  reaffirming  rule; 
Brownlee  v.  State,  13  Tex.  Ap.  257,  holding  evidence  of  witness  of 
general  character  of  defendant  properly  excluded.  See  notes,  73 
Am.  Dec.  773;  22  L.  B.  A.  (n.  s.)  657. 

Irregularities  in  Practice  in  the  Oonrt  Below  will  not  be  Oonsidered 
where  no  bill  of  exceptions  is  saved. 

Approved  in  Sharp  v.  State,  6  Tex.  Ap.  658,  reaffirming  rule;. 
Yanez  v.  State,  6  Tex.  Ap.  432,  32  Am.  Bep.  593,  where  defendant 
bad  not  taken  exceptions  to  jnry. 

5  Tex.  Ap.  296-297,  WOODWABD  v.  STATE. 

Where  an  Indictment  Directly  Alleges  That  the  Defendant  carried 
a  pistol  about  his  person,  it  is  unnecessary  to  negative  the  exception 
of  travelers. 

Approved  in  concurring  opinion  in  Snearley  v.  State,  40  Tex.  Gr. 
525,  53  S.  W.  696,  and  dissenting  opinion,  40  Tex.  Cr.  516,  52  S.  W. 
551,  majority  sustaining  indictment  of  selling  liquor  without  having 
paid  a  tax. 

County  Courts  have  Concurrent  Jarisdiction  With  Justice's  Courts 
of  the  offense  of  carrying  concealed  weapons. 

Approved  in  Chaplin  v.  State,  7  Tex.  Ap.  88,  and  Haskew  v.  State, 
7  Tex.  Ap.  108,  both  sustaining  jurisdiction  of  the  county  court; 
Galloway  v.  State,  23  Tex.  Ap.  400,  5  S.  W.  247,  sustaining  jurisdic- 
tion of  court  of  Burnet  county  of  offense  of  selling  liquor  on  Sunday; 
Ex  parte  Coombs,  38  Tex.  Cr.  650,  44  S.  W.  854,  sustaining  juris- 
diction of  keeping  a  disorderly  house. 

Under  Indictment  Charging  Carrying  of  Pistol  About  Person,  evi- 
dence showing  pistol  was  held  in  hand  of  accused  is  sufficient. 

Approved  in  Prewitt  v.  State,  49  Tex.  Cr.  323,  324,  92  S.  W.  801, 
upon  trial  for  unlawfully  carrying  pistol,  evidence  showing  defend- 
ant had  pistol  in  his  hand,  and  witness  thought  he  put  it  in  pocket, 
although  officer  failed  to  find  same,  is  sufficient  to  sustain  conviction. 

6  Tex.  Ap.  298-301,  JENNINGS  ▼.  STATE. 

Under  Act  of  1876,  County  Courts  have  Concurrent  Jurisdiction 
with  justices'  courts  as  to  persons  charged  with  unlawfully  carrying 
pistols. 

Approved  in  Leatherwood  v.  State,  6  Tex.  Ap.  246,  and  Chaplin 
▼.  State,  7  Tex.  Ap.  88,  both  sustaining  jurisdiction;  Galloway  v. 
State,  23  Tex.  Ap.  400,  5  S.  W.  247,  sustaining  jurisdiction  of  county 
court  of  Burnet  county  of  indictment  of  selling  liquor  on  Sunday; 
Ex  parte  Coombs,  38  Tex.  Cr.  650,  44  S.  W.  854,  upholding  jurisdic- 
tion of  offense  of  keeping  a  disorderly  house. 

The  Portion  of  Article  6612,  Paschal's  Digest^  relating  to  forfeiture 
of  pistols  carried  about  the  person,  is  unconstitutional. 

Reaffirmed  in  Leatherwood  v.  State,  6  Tex.  Ap.  247.  See  notes,  4 
L.  B.  A.  (n.  8.)  359;  3  L.  B.  A.  (n.  s.)  170. 
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Courts  Established  hy  Writtm  Law  caimot  TnauKend  the  juxisdie- 
tion  of  the  law  of  their  creation. 
See  note,  3  L.  B.  A.  210. 

5  Tex.  Ap.  301-306»  SOLON*  v.  STATE. 
Ooimty  Courts  have  Concurrent  Jurisdiction  With  Jnstlceif  Courts 

of  the  offense  of  fighting  in  a  public  place. 

Approved  in  Woodward  v.  State,  5  Tex.  Ap.  297,  sustaining  juris- 
diction of  offense  of  carrying  a  pistol;  Jennings  v.  State,  5  Tex.  Ap. 
300,  Leatherwood  v.  State,  6  Tex.  Ap.  246,  and  Chaplin  v.  State,  7 
Tex.  Ap.  88,  all  to  same  effect;  Bailew  v.  State,  26  Tex.  Ap.  485,  9 
S.  W.  766,  sustaining  jurisdiction  of  offense  of  permitting  cards  to 
be  played  in  a  public  place;  Ex  parte  Coombs,  38  Tex.  Cr.  650,  44 
S.  W.  854,  sustaining  jurisdiction  of  offense  of  keeping  disorderly 
house;  Gibbons  v.  Braden,  1  Tex.  Ap.  Civ.  129,  sustaining  jurisdiction 
in  mayor  of  violation  of  local  option  law. 

Courts  cannot  Transcend  the  Anthorlty  of  the  Law  of  their  creation. 

See  note,  3  L.  B.  A.  210. 

5  Tez.  Ap.  306-318,  LOGAN  v.  STATE. 

An  Information  for  Illegally  Practicing  Medidne  need  not  negative 
the  exceptions  in  the  act  of  August,  1876. 

Followed  in  Smith  v.  State,  5  Tex.  Ap.  319,  and  Antle  v.  State,  6 
Tex.  Ap.  205. 

The  Act  of  Augosfek  1876,  Bel&tlng  to  the  Practice  of  Medicine,  is 
constitutional. 

Approved  in  Kenedy  v.  Schultz,  6  Tex.  Civ.  462,  25  S.  W.  667,  hold- 
ing article  3625  of  the  Bevised  Statutes  relating  to  qualifications  of 
physicians  constitutional;  Eastman  v.  State,  109  Ind.  280,  58  Am. 
Bep.  402,  10  N.  E.  98,  sustaining  constitutionality  of  act  regulating 
practice  of  medicine;  Ferner  v.  State,  151  Ind.  249,  51  N.  E.  361, 
and  State  v.  Webster,  150  Ind.  617,  50  N.  E.  753,  41  L.  B.  A.  212, 
upholding  constitutionality  of  act  of  March,  1897;  Craig  v.  Board  of 
Medical  Examiners,  12  Mont.  211,  29  Pac.  534,  sustaining  constitu- 
tionality of  similar  law.    See  note,  2  L.  B.  A.  588. 

5  Tex.  Ap.  318-320,  SMITH  Y.  STATE. 

The  Defendant,  tTnder  an  Information  for  ElegaUy  Practicing 
Medicine  under  the  act  of  August,  1876,  may  prove  that  he  came 
within  the  provisos  of  the  act. 

Followed  in  Antle  v.  State,  6  Tex.  Ap.  206. 

5  Tex.  Ap.  320-332,  McCLACEEY  v.  STATE. 

Nonprofessional  Witnesses  may  State  Fabts  Tending  to  Show  In- 
sanity of  the  defendant,  and  may  also  express  their  opinions  on  those 
facts. 

Approved  in  Territory  v.  Hart,  7  Mont.  500,  17  Pac.  722,  and 
Connecticut  etc.  Ins.  Co.  v.  Lathrop,  111  U.  S.  622,  4  Sup.  Ct.  Bep.  538, 
28  L.  539,  both  reaffirming  rule;  Webb  v.  State,  5  Tex.  Ap.  60S, 
admitting  opinions  of  nonprofessional  witnesses;  Harris  v.  State,  18 
Tex.  Ap.  294,  holding  continuance  should  have  been  granted  to  enable 
witnesses  to  be  brought  in  to  testify  that  defendant  was  a  klepto- 
maniac; Williams  v.  State,  37  Tex.  Cr.  353,  39  S.  W.  689,  holding 
the  opinion  must  be  predicated  on  facts;  People  v.  Casey,  124  Mich. 
282,   82   N.   W.   884,  holding  in   criminal  prosecution,  witnesses  ac- 
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quainted  with  accused  and  his  unusual  actions  competent  to  express 
opinion  as  to  his  insanity;  In  re  Betts'  Estate,  113  Iowa,  118,  84 
N.  W.  977,  holding  in  contest  of  will,  witness'  opinion  of  testator's 
insanity  based  on  his  observations  of  and  association  with  him  com- 
petent; Armstrong  v.  State,  30  Fla.  201,  11  So.  626,  17  L.  B.  A.  484, 
admitting  opinions.     See  note,  38  L.  B.  A.  722,  747. 

Distinguished  in  Campbell  v.  State,  10  Tex.  Ap.  563,  holding  opin- 
ion of  witness  that  he  would  have  heard  shots  fired  properly  excluded. 

5  Tex.  Ap.  337-343,  QABOIA  v.  STATE. 

A  Prevlaiis  Week's  Jnry  Service  During  tbe  Pending  Term  is  not 
cause  for  challenge  under  section  26  of  the  law  of  1876. 

Followed  in  Tuttle  v.  State,  6  Tex.  Ap.  559,  Myers  v.  State,  7 
Tex.  Ap.  652,  and  Houston  Water  Works  Co.  v.  Harris,  3  Tex.  Civ. 
477,  23  S.  W.  47. 

Wkere  Defendant's  Motion  for  a  New  Ttial  wu  Oremiled  in  his 
absence,  held  the  error  was  cured  by  bringing  defendant  into  court 
and  giving  him  an  opportunity  to  reargue  it. 

Approved  in  Mapes  v.  State,  13  Tex.  Ap.  90,  holding  error  to  enter 
nunc  pro  tunc  judgment  against  defendants  in  his  absence. 

5  Tex.  Ap.  346-359,  BOBUBS  v.  STATE. 

An  Application  for  a  Oontinoance  Which  Shows  Nine  Days  to  have 
elapsed  between  the  arraignment  and  the  filing  of  the  indictment, 
and  which  fails  to  show  what  became  of  an  attachment  issued,  does 
not  show  sufficient  diligence. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  648,  sustaining  refusal 
of  continuance;  Thomas  v.  State,  17  Tex.  Ap.  440,  holding  application 
omitting  to  state  what  was'  intended  to  be  proved  by  the  witnesses 
insufficient. 

The  Coort  cannot  Excuse  Jurors  Summoned  on  a  Special  Venire 
who  have  not  appeared,  on  the  ground  that  they  had  been  excused  on 
a  previous  venire. 

Followed  in  Foster  v.  State,  8  Tex.  Ap.  254,  and  Thuston  v.  State, 
18  Tex.  Ap.  32.-    See  note,  1  Am.  St.  Bep.  520. 

Qualified  in  Bejarano  v.  State,  6  Tex.  Ap.  278,  holding  excusing 
of  juror  on  special  venire  who  was  disqualified  under  original  panel 
proper;  Kennedy  v.  State,  19  Tex.  Ap.  629,  sustaining  excusal  of 
postmaster,  although  he  was  not  present. 

One  Who  Bents  a  Bo<»n  and  Boards  is  Competent  for  Jnry  service 
as  a  householder. 

Approved  in  Mays  v.  State,  50  Tex.  Gr.  170,  96  S.  W.  333,  appellant's 
bill  of  exceptions  failing  to  show  he  exhausted  his  peremptory  chal- 
lenges and  that  objectionable  juror  was  forced  on  him  he  cannot 
complain,  although  challenged  juror  was  unqualified. 

Qualified  in  Lane  v.  State,  29  Tex.  Ap.  319,  15  S.  W.  829,  holding 
such  a  person  disqualified. 

Overruled  in  McArthur  v.  State,  41  Tex.  Cr.  637,  57  S.  W.  848, 
holding  party  who  eats  at  boarding-house  and  rents  lodging-room  in 
different  part  of  city  is  not  qualified  juror. 

An  Indictment  Alleging  That  the  Offense  was  Committed  in  the 
year  "one  thousand,  eight  hundred,  eight  hundred  and  seventy-four," 
is  fatally  defective. 

Approved  in  Goddard  v.  State,  14  Tex.  Ap.  566,  dismissing  where 
the  date  of  the  crime  was  alleged  to  be  about  six  months  after  in- 
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formation  filed;  Donaldson  t.  State,  15  Tex.  Ap.  30,  reversing  for 
variance  in  dates;  Clement  v.  State,  22  Tex.  Ap.  25,  2  S.  W.  379, 
reversing  for  mistake  in  dates;  Harwell  v.  State  (Tex.  Cr.),  65  S.  W. 
521,  rape  indictment  charging  offense  as  committed  in  two  different 
years,  prosecution  under  one  being  barred,  is  defective.  See  note, 
2  L.  B.  A.  (n.  B.)  253. 

Where  Evidence  Baiflea  Doubt  from  WMch  Jury  Sfiglit  Find  man- 
slaughter, charge  thereon  should  be  given. 

Approved  in  Conndl  v.  State,  45  Tex.  Gr.  162,  75  S.  W.  520,  holding 
in  trial  for  murder,  where  statute  makes  assault  causing  pain  ade- 
quate cause  to  constitute  manslaughter,  charge  instructing  such  con- 
dition "might"  be  adequate  cause   is  erroneous. 

5  Tex.  Ap.  359-363,  BICHABTE  ▼.  STATE. 

Where  the  Transcript  Does  not  Show  That  the  Charge  in  a  felony 
case  has  been  filed,  the  judgment  will  be  reversed. 

Limited  in  Lowe  v.  State,  11  Tex.  Ap.  260,  holding  fact  that 
charge  of  court  not  filed  until  day  after  it  was  read  to  jury  not 
ground  for  reversal  in  this  court. 

A  Charge  That  the  Talcing  of  the  Life  of  Another  without  cause 
with  a  deadly  instrument  is  express  malice  is  error,  because  express 
malice  must  be  proved. 

Approved  in  Gaitan  ▼.  State,  11  Tex.  Ap.  561,  sustaining  verdict 
of  murder  in  first  degree;  Walker  v.  State,  14  Tex.  Ap.  628,  holding 
charge  on  murder  in  first  degree  proper  under  the  evidence.  See  note, 
78  Am.  Dec.  529. 

5  Tex.  Ap.  363-366,  BANOH  v.  STATE. 

Indictment  for  Assaolt  mnst  Allege  Name  of  Ikijnred  Party  or 
allege  same  is  unknown. 

Approved  in  Padgett  v.  State,  167  Ind.  183,  78  N.  E.  665,  indict- 
ment failing  to  allege  upon  whom  assault  was  made  is  fatal  omission 
on  motion  to  quash. 

6  Tex.  Ap.  366-382,  32  Am.  Bep.  673,  SUMMEBS  v.  STATE. 
Where  the  Nature  of  the  Exceptions  to  Evidence  in  the  Court 

Below  was  not  stated  at  the  time,  the  exceptions  will  not  be  sus- 
tained where  the  evidence  is  competent  for  any  purpose. 

Approved  in  Davis  v.  State,  14  Tex.  Ap.  655,  holding  bills  of 
exceptions  to  evidence  insufficient;  Sims  v.  State,  30  Tex.  Ap.  607, 
18  S.  W.  410,  refusing  to  reverse  where  grounds  of  exceptions  not 
stated. 

Experts  may  be  Compelled  to  Testify  Without  Extra  Compensation. 

Approved  in  State  v.  Bell,  212  Mo.  127,  111  S.  W.  28,  holding  court's 
sustaining  refusal  of  expert  to  answer  question  until  he  had  received 
compensation  for  his  opinion  is  error;  Main  v.  Sherman  County,  74 
Neb.  156,  103  N.  W.  1038,  applying  rule  in  action  by  physician  against 
county  to  recover  additional  fees  for  expert  testimony;  Flinn  v. 
Prairie  Co.,  60  ATk.  206,  46  Am.  St.  Bep.  169,  29  S.  W.  459,  27  L.  B. 
A.  669,  holding  expert  summoned  as  a  witness  not  entitled  to  ex- 
traordinary fees;  and  Board  of  County  Commrs.  v.  Lee,  3  Colo.  Ap. 
180,  32  Pac.  842,  to  same  effect.  See  notes,  17  Am.  St.  Bep.  569; 
46  Am  St.  Bep.  171;  39  L.  B.  A.  120,  121;  27  L.  B.  A,  670,  672. 
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In  Order  to  Oonstltnta  Bzpress  Malice,  tbe  Killing  must  be  Done 
with  a  deadly  weapon  with  deliberate  intent  and  design,  and  without 
lawful  authority,  justification,  or  excuse. 

Approved  in  Cano  v.  State,  53  Tex.  Cr.  612,  111  S.  W.  408,  reaffirm- 
ing rule;  Sharpe  v.  State,  17  Tex.  Ap.  499,  sustaining  charge  that 
express  malice  could  be  evidenced  by  conduct.  See  note,  78  Am. 
Dec.  529. 

Wbere  There  is  a  Doubt  as  to  tbe  Necessity  for  special  instruc- 
tions, the  court  should  resolve  it  in  favor  of  the  defendant. 

Approved  in  Sigler  v.  State,  9  Tex.  Ap.  429,  holding  court  should 
have  charged  on  theft  of  mare  as  requested  by  defendant. 

The  Absence  of  Defendant's  Counsel  When  the  Verdict  is  Bead 
does  not  vitiate  the  verdict. 

Approved  in  Derden  v.  State,  56  Tex.  Cr.  401,  120  S.  W.  487,  re- 
versing where  defendant  was  notified  of  verdict  by  telephone  and 
arrived  in  court  just  after  verdict  received;  Biehardson  v.  State,  7 
Tex.  Ap.  492,  where  counsel  absent.    See  note,  28  Am.  Dec.  630. 

5  Tez.  All.  S83-S86,  32  Am.  Bep.  675,  BOSTON  ▼.  STATE. 

Courts  Take  Notice  of  Territorial  Extent  of  Jurisdiction  and  sov- 
ereignty of  their  local  governmental  divisions,  such  as  states,  coun- 
ties, cities,  and  towns,  and  of  their  relative  positions,  but  do  not 
notice  whether  particular  places  are  in  particular  counties. 

Approved  in  Mischer  v.  State  (Tex.  Cr.),  53  S.  W.  629,  court  takes 
notice  of  what  counties  are  in  same  judicial  district.  See  notes,  82 
Am.  St.  Rep.  439;  4  L.  B.  A.  36. 

Where  There  was  No  Evidence  That  the  Murder  was  Committed 
in  the  county  alleged,  held  the  court  would  not  take  judicial  notice 
that  it  was  committed  there. 

See  notes,  89  Am.  Dec.  676,  677,  678,  679;  49  Am.  Rep.  206;  13  Am. 
St.  Rep.  823. 

Distinguished  in  Lasher  v.  State,  30  Tex.  Ap.  390,  28  Am.  St.  Rep. 
925,  17  S.  W.  1065,  where  court  took  notice  that  Fort  Mcintosh 
was  a  military  post  of  the  United  States;  Carson  v.  Dalton,  59  Tex. 
502,  where  court  took  notice  that  "Palo  Pinto/'  the  county  seat  of 
Palo  Pinto  county,  was  in  that  county. 

5  Tex.  Ap.  386-^90,  NETTLES  V.  STATE. 

General  Verdict  Finding  Defendant  Guilty  and  Assessing  penalty 
appropriate  to  offense  charged  is  good,  except  in  murder  trials. 

Approved  in  Straggins  v.  State,  43  Tex.  Cr.  606,  68  S.  W.  170,  up- 
holding verdict,  "We  find  defendant  guilty  of  attempting  to  pass 
false  and  forged  instrument,  and  assess  punishment  at  five  years  in 
penitentiary,"  returned  under  indictment  for  uttering  forged  instru- 
ment; Hutto  V.  State,  7  Tex.  Ap.  47,  sustaining  verdict  of  "guilty 
of  theft";  Foster  v.  State,  21  Tex.  Ap.  87,  17  S.  W.  550,  sustaining 
verdict  of  guilty  of  theft  as  charged;  McGee  v.  State,  39  Tex.  Cr. 
192,  45  S.  W.  710,  sustaining  verdict  of  "guilty  as  charged"  in  indict- 
ment for  rape. 

Distinguished  in  Dubose  v.  State,  13  Tex.  Ap.  424,  holding  verdict 
of  "guilty  as  charged"  bad  under  indictment  for  murder. 

6  Tex.  Ap.  890-^96,  SCHULTZ  y.  STATE. 

An  Instruction  is  Only  Appropriate  Where  the  Issue  has  been 
Baised  by  the  evidence. 
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Approved  in  Trafton  v.  State,  5  Tex.  Ap.  484,  holding  instruction 
on  return  of  yearling  properly  excluded  under  facta;  Hardin  v. 
State,  13  Tex.  Ap.  195,  reversing  for  charge  on  matter  not  in  issue; 
Levlne  v.  State,  22  Tex.  Ap.  685,  3  S.  W.  661,  reversing  for  unwar- 
ranted charges  in  burglary  case;  Dalton  v.  State  (Tex.  Or.),  27  S.  W. 
260,  following  rule  where  theft  was  from  the  person  and  charge  was 
erroneously  qualified. 

A  Charge  to  the  Effect  That  Payment  for  Stdlaii  Property  is  an 
immaterial  issue  is  correct. 

Approved  in  McCall  y.  State,  14  Tex.  Ap.  364,  reversing  for  charge 
on  payment  to  owner  after  theft. 

5  Tez.  Ap.  397-398,  JONES  v.  STATE. 

A  OmvlcUon  of  Murder  will  be  Beyersed  Where  tbe  Oonrt  failed 
to  define  express  and  implied  malice. 

Approved  in  Babb  v.  State,  12  Tex.  Ap.  495,  and  Griffin  ▼.  State, 
26  Tex.  Ap.  164,  8  Am.  St.  Bep.  462,  9  S.  W.  461,  both  reversing 
under  rule. 

5  Tez.  Ap.  398-420,  TEBIPLETON  ▼.  STATE. 

Where  Facte  Would  Sustain  Verdict  of  Murder  in  Pint  Degree^ 

defendant  cannot  complain  of  charge  on  implied  malice. 

Approved  in  Chapman  v.  State  (Tex.  Civ.),  53  S.  W.  104,  sustaining 
manslaughter  charge  where  evidence  supported  murder  in  second  de- 
gree. 

A  Charge  That  the  Burden  of  Proof  to  Establish  Oullt  always  rests 
upon  the  state  and  does  not  shift  is  correct. 

Distinguished  in  Ake  v.  State,  6  Tez.  Ap.  415,  32  Am.  Bep.  587, 
holding  burden  of  proving  nonage  on  defendant. 

A  Judgment  will  not  be  Beversed  Where  There  is  a  Conflict  of 
evidence  if  the  evidence  i^  sufficient  to  warrant  the  verdict. 

Distinguished  in  Walker  v.  State,  14  Tex.  Ap.  629,  reversing  ver- 
dict of  murder  where  identity  of  deceased  not  established. 

Where  a  Great  Length  of  Time  has  Elapsed  During  Which  Defend- 
ant  could  have  discovered  his  alleged  new  evidence,  a  new  trial  will 
be  refused  because  of  lack  of  diligence. 

Approved  in  Williams  v.  State,  7  Tex.  Ap.  170,  refusing  a  new  trial 
where  names  of  informants  not  disclosed;  Bums  v.  State,  12  Tex. 
Ap.  278,  upholding  refusal  to  grant  new  trial;  Grate  v.  State,  23  Tex. 
Ap.  462,  5  S.  W.  246,  refusing  new  trial  sought  in  order  to  impeach 
a  witness. 

6  Tez.  Ap.  421-422,  GAMBLE  v.  STATE. 

If  the  Evidence  is  Sufficient  to  Sustain  tbe  Verdict,  it  will  not  be 
disturbed  because  of  conflict. 

Distinguished  in  Walker  v.  State,  14  Tex.  Ap.  629,  reversing  con- 
viction of  murder  where  body  of  deceased  not  identified. 

£  Tex.  Ap.  422-423,  JORDAN  ▼.  STATE. 

The  Verdict  in  a  Misdemeanor  Case  will  be  Beversed  where  the 
court  gives  a  verbal  charge  over  the  objections  of  defendant,  who 
entered  his  exceptions  at  the  time. 

Approved  in  Hobbs  v.  State,  7  Tex.  Ap.  119,  and  Loyd  v.  State, 
19  Tex.  Ap.  323,  both  following  rule;  Williams  v.  State,  5  Tex.  Ap. 
616,  reversing  where  exception  made  at  the  time. 
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5  Tex.  Ap.  423-441,  JOHNSON*  ▼.  STATE. 

Where  the  Evidence  is  Sufficient  to  Sustain  the  Verdict,  it  will 
not  be  set  aside  on  aecount  of  conflict. 

Distinguished  in  Walker  v.  State,  14  Tex.  Ap.  629,  reversing  con- 
yiction  of  murder  where  identity  of  deceased  not  established. 

6  Tex.  Ap.  447-450,  MORBJLL  ▼.  STATE. 

The  Husband  la  a  Conq>etent  Witness  in  a  Proeecntion  of  his  wife's 
paramour  for  adultery. 

Approved  in  Alonzo  v.  State,  15  Tex.  Ap.  387,  admitting  testimony 
of  husband  against  wife's  paramour. 

Quaere,  Whether  the  Husband  or  Wife  is  Competent  to  Testify 
against  the  other  in  a  prosecution  for  adultery. 

Approved  in  Boland  v.  State,  9  Tex.  Ap.  277,  35  Am.  Rep.  744, 
admitting  testimony  of  husband  against  wife  in  charge  of  adultery; 
State  V.  Chambers,  87  Iowa,  5,  43  Am.  St.  Rep.  351,  53  N.  W.  1091, 
admitting  evidence  of  wife  against  husband  charged  with  incest; 
Lord  V.  State,  17  Neb.  529,  23  N.  W.  509,  admitting  wife's  testimony 
against  husband. 

Denied  in  Compton  v.  State,  13  Tex.  Ap.  274,  276,  44  Am.  Rep. 
704,  706,  excluding  testimony  of  wife  against  husband  charged  with 
incest;  People  v.  Quanstrom,  93  Mich.  258,  53  N.  W.  167,  excluding 
evidence  of  wife  against  husband  charged  with  bigamy. 

A  Single  or  Occasional  Act  of  Intercourse  is  not  Adultery  in  Texas. 

Approved  in  Lawson  v.  State,  116  Ga.  572,  42  S.  E.  753,  and 
Winkles  v.  State,  4  Ga.  Ap.  562,  61  S.  E.  1129,  both  following  rule; 
McKnight  v.  State,  6  Tex.  Ap.  164,  and  Merritt  v.  State,  10  Tex.  Ap. 
405,  both  sustaining  charge  on  adultery  under  section  333  of  Penal 
Code;  Ledbetter  v.  State,  21  Tex.  Ap.  347,  17  S.  W.  428,  reversing 
where  evidence  did  not  show  a  "living"  together. 

Husband  and  Wife  may  Testify  Against  Each  Other,  except  where 
either  is  criminally  prosecuted. 

Approved  in  Hardin  v.  State,  51  Tex.  Cr.  562,  103  S.  W.  402,  hold- 
ing in  prosecution  for  murder  it  was  error  to  preclude  testimony  of 
wife  of  witness  indicating  her  husband  did  killing.  See  note,  106 
Am.  St.  Rep.  767. 

5  Tex.  A]K  450-456,  MARCH  ▼.  STATE. 

Where  Appellant,  Pending  an  Undetermined  Appeal  from  a  judg- 
ment imposing  a  fine  in  a  criminal  case,  dies,  the  entire  proceedings 
are  abated  in  toto. 

Reaffirmed  in  Kelly  v.  State  (Tex.  Cr.),  66  S.  W.  774.  Ap- 
proved in  Wasserman  v.  United  States,  161  Fed.  723,  holding  pro- 
ceedings in  suit  in  equity,  where  defendant  who  wss  adjudged  to  pay 
fine,  or  be  committed  until  fine  was  paid,  died  before  final  action, 
not  abated;  United  States  v.  Pomeroy,  152  Fed.  281,  applying  rule 
where  accused  was  convicted  of  giving  rebates,  and  sentenced  to  pay 
fine,  but  died  after  judgment  before  fine  was  paid;  Overland  Cotton 
Mill  Co.  V.  People,  32  Colo.  265,  105  Am.  St.  Rep.  74,  75  Pac.  925, 
holding  representatives  of  deceased  treasurer  of  corporation  against 
which  judgment  was  rendered  for  violating  statute  employing  chil- 
dren are  not  responsible. 

5  Tex.  Ap.  457,  GRIFFIN  v.  STATE. 

The  Sufficiency  of  Facts  as  Evidencing  a  Former  Acquittal  will  not 
be  considered  on  habeas  corpus. 
4  Tex.  Notes— 78  C  CL 
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Approved  in  Ex  parte  Cox,  53  Tex.  Cr.  242,  109  S.  W.  369,  eonvie- 
tion  of  misdemeanor  in  county  court  cannot  be  attacked  by  habeas 
corpus;  Ex  parte  McGill,  6  Tex.  Ap.  501,  refusing  to  consider 
"habeas  corpus"  where  defendant  arrested  under  a  "capias  pro  fine"; 
Ex  parte  Boland,  11  Tex.  Ap.  166,  where  defendant  arrested  nnder 
a  municipal  ordinance  for  carrying  a  pistol;  Ex  parte  Cole,  14  Tex. 
Ap.  581,  dismissing  an  appeal  from  a  judgment  denying  defendant 
"habeas  corpus"  where  it  appeared  he  was  not  in  prison;  Ex  parte 
Crofford,  39  Tex.  Cr.  549,  47  S.  W.  533,  den3dng  writ  under  rule.  See 
notes,  26.  Am.  Dec.  40,  49. 

5  Tex.  Ap.  458-462,  OABTEB  v.  STATE.  , 

The  Statement  of  Facts  mnst  be  Made  Out  and  Oertilled  by  the 

judge  during  the  term,  otherwise  it  will  not  be  considered. 

Approved  in  Lawrence  v.  State,  7  Tex.  Ap.  193,  reaffirming  rule; 
Cordova  v.  State,  6  Tex.  Ap.  447,  refusing  to  consider  the  motion 
for  a  new  trial  in  absence  of  statement  of  facts;  Kaskie  v.  State,  7 
Tex.  Ap.  203,  sustaining  judgment  where  no  statement  of  facts  pre- 
sented; White  V.  State,  9  Tex.  Ap.  43,  affirming  judgment  of  bur- 
glary where  statement  of  facts  not  signed  by  judge. 

Qualified  in  Drake  v.  State,  29  Tex.  Ap.  269,  15  S.  W.  726,  admit- 
ting statement  of  facts  made  up  after  term  under  article  1379  of  Be- 
vised  Statutes. 

5  Tex.  Ap.  462-463,  OASEY  T.  STATE. 

Where  No  Affidavit  has  Been  Made  on.  Which  to  Found  the  In- 
formation, the  judgment  will  be  reversed. 

Approved  in  Irvin  v.  State,  7  Tex.  Ap.  110,  where  word  "kill"  es- 
tablished instead  of  "rill"  by  inspection  of  information  and  affidavit; 
Calvert  v.  State,  8  Tex.  Ap.  539,  reversing  for  variance  in  allegation 
of  ownership  of  land. 

5  Tez.  Ap.  463-469,  HAMPTON  V.  STATE. 

The  Fact  That  the  Case  was  Pos^ned  in  Order  That  the  State's 
Witness  might  be  called,  that  other  cases  were  disposed  of,  and  then 
the  trial  was  had,  held  not  error. 

Approved  in  Wright  v.  State,  10  Tex.  Ap.  480,  the  defendant  be- 
ing in  prison,  the  case  is  properly  called  out  of  its  order. 

The  Declarations  of  the  Defendant  Made  When  St<Aen  Property  is 
found  in  his  possession  are  evidence  for  him,  but  declarations  made 
before  his  possession  is  questioned  are  inadmissible. 

Approved  in  Henry  v.  State,  9  Tex.  Ap.  363,  holding  statements 
made  subsequent  to  confession  properly  rejected;  Wright  v.  State,  10 
Tex.  Ap.  479,  admitting  statements  made  ten  minutes  after  arrest; 
Anderson  v.  State,  11  Tex.  Ap.  582,  admitting  explanation  of  pos- 
session of  cattle  made  three  weeks  after  parting  with  them;  Irvine 
V.  State,  13  Tex.  Ap.  501,  holding  charge  on  possession  insnfficient; 
Threadgill  v.  State,  32  Tex.  Cr.  454,  24  S.  W.  512,  rejecting  declara- 
tion made  a  month  after  the  act;  Henderson  v.  State,  70  Ala.  26,  45 
Am.  Bep.  73,  admitting  evidence  of  question  asked  by  defendant 
some  time  after  his  possession  shown.    See  note,  45  Am.  Bep.  74. 

Unnecessary  DescriptiYe  Allegations  Do  not  Vitiate  an  Indictmenl^ 
but  must  be  proved. 

Approved  in  concurring  opinion  in  Dent  v.  State,  43  Tex.  Cr.  151, 
65  S.  W.  634,  majority  holding  indictment  for  accessory  to  murder 
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in  aiding  convicted  murderer  to  escape  need  not  set  out  the  means 
employed. 

Where  a  Oolt  was  Deflcribed  as  a  ''Horse  Colt,*'  held  the  descrip- 
tion mast  be  proved. 

Approved  in  Simpson  v.  State,  10  Tex.  Ap.  683,  reversing  where 
evidence  insufficient  to  sustain  description  of  stolen  certificates; 
Childers  v.  State,  16  Tex.  Ap.  528,  reversing  where  evidence  did  not 
sustain  description  of  money  alleged  to  have  been  appropriated; 
Withers  v.  State,  21  Tex.  Ap.  213,  17  S.  W.  726,  reversing  where  evi- 
dence did  not  sustain  designation  of  place  of  keeping  a  faro  bank. 

5  Tex.  Ap.  476-479,  McDANIEL  v.  STATE. 

Wliere,  Under  an  Infonnation  for  Killing  a  Dog,  it  was  not  shown 
that  defendant  was  between  nine  and  thirteen  years  of  age,  held 
the  burden  was  not  on  the  state  to  prove  defendant's  discretion. 

Beaffirmed  in  Ake  v.  State,  6  Tex.  Ap.  419,  32  Am.  Rep.  590,  and 
Parker  v.  State,  20  Tex.  Ap.  454.  Approved  in  Simmons  v.  State, 
50  Tex.  Cr.  529,  97  S.  W.  1052,  where  defendant  charged  with  bur- 
glary was  under  thirteen,  it  devolved  upon  state  to  show  he  under- 
stood illegality  of  his  act.     See  note,  36  L.  B.  A.  197,  200. 

To  Willfully  and  Wantonly  Kill  a  Dog,  property  of  another,  is 
malicious  mischief. 

See  note,  128  Am.  St.  Bep.  166. 

The  Ck>nunand  of  the  Father  Does  not  Excuse  a  OhUd  in  the  com- 
mission of  a  crime. 

See  note,  36  L.  B.  A.  210. 

It  is  a  Crime  Wantonly  to  Kill  a  Trespassing  dog. 

See  note,  40  L.  B.  A.  511,  512,  513. 

5  Tex.  Ap.  480-486,  TBAFTON  ▼.  STATE. 

An  Allegation  of  Possession  In  the  Gnardian  of  a  Minor  is  suf - 
fleient  in  an  indictment  for  theft  of  the  minor's  property. 

Approved  in  Bazan  v.  State  (Tex.  Cr.),  24  S.  W.  100,  following 
rule;  Burt  v.  State,  7  Tex.  Ap.  580,  sustaining  conviction  of  theft 
from  H.,  although  proof  showed  that  his  wife  owned  the  property; 
Moore  v.  State,  8  Tex.  Ap.  499,  sustaining  conviction  although  own- 
ership proven  to  be  in  another. 

Qualified  in  Calloway  v.  State,  7  Tex.  Ap.  587,  reversing  where 
proof  showed  that  ownership  in  two  persons,  only  one  of  whom  was 
alleged  owner. 

Payment  for  Stolen  Property  is  not  an  Atonement  of  the  offense. 

Beaffirmed  in  Truslow  v.  State,  95  Tenn.  199,  31  S.  W.  989.  Ap- 
proved in  Speer  v.  State,  50  Tex.  Cr.  276,  97  S.  W.  471,  in  trial  for 
swindling,  where  defendant  sold  hogs  for  son  by  fraudulent  device, 
it  was  immaterial  to  whose  benefit  swindle  accrued.  See  note,  57 
Am.  Dec.  275. 

The  Want  of  Consent  of  the  Owner  to  the  Talcing  may  be  circum- 
stantially proved. 

Approved  in  Stewart  v.  State,  9  Tex.  Ap.  323,  following  rule;  Cad- 
dell  V.  State,  49  Tex.  Cr.  134,  122  Am.  St.  Bep.  806,  90  S.  W.  1014, 
where  owner  fails  to  testify  to  want  of  consent  to  taking,  his  con- 
sent will  not  be  inferred;  Clayton  v.  State,  15  Tex.  Ap.  354,  sustain- 
ing charge  as  to  evidence  sufficient  to  establish  want  of  consent. 

Distinguished  in  Wisdom  v.  State,  42  Tex.  Cr.  580,  61  S.  W.  926, 
in  prosecution  for  burglary  with  intent  to  steal  from  store  of  F.  and 
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C,  failure  of  F.  when  on  witness-stand  to  testify  a6'  to  his  nonconsent 
to  taking  goods  wonld  not  sustain  conviction,  although  he  testified 
to  nonconsent  of  entry;  Wilson  v.  State,  12  Tex.  Ap.  487,  reversing 
for  insufficiency  of  evidence  to  show  want  of  owner's  consent. 

» 

6  Tez.  Ap.  485-487,  WILLIAMSON  ▼.  STATE. 

A  Variaaca  Between  the  Affidavit  and  the  Information  as  to  the 
date  of  the  offense  is  fatal. 
Approved  in  Hawthorne  v.  State,  6  Tex.  Ap.  563,  Swink  v.  State, 

7  Tex.  Ap.  73,  Huff  v.  State,  23  Tex.  Ap.  292,  4  S.  W.  891,  Banm- 
gartner  v.  State,  23  Tex.  Ap.  335,  5  S.  W.  114,  and  Dyer  v.  State, 
85  Ind.  526,  all  following  rule;  Lackey  v.  State,  53  Tex.  Cr.  460,  110 
S.  W.  903,  variance  fatal,  though  obvious  clerical  error;  McEanney  v. 
State  (Tex.  Gr.)  49  S.  W.  376,  variance  of  one  day  between  informa- 
tion and  complaint  is  fatal;  Taylor  v.  State  (Tex.  Or.),  50  S.  W.  1015, 
variance  as  to  date  of  offense  between  complaint  and  information  ia 
fatal. 

An  Information  for  Aggravated  Assault  Th&t  Does  not  Allege  the 
circumstances  of  the  aggravation  is  fataUy  defective. 

Qualified  in  Hunt  v.  State,  6  Tex.  Ap.  664,  holding  sufficient  to 
allege  that  weapon  was  "deadly";  Meier  v.  State,  10  Tex.  Ap.  41,  42, 
holding  information  good  though  words  ''aggravated  assault"  not 
charged. 

6  Tex.  Ap.  488-489,  HI0K8  ▼.  STATE. 

Wliere  the  Statutory  Oath  was  not  Administered  to  the  Sheriff  be- 
fore he  summoned  the  jurors,  the  judgment  must  be  reversed. 

Approved  in  Wyers  v.  State,  22  Tex.  Ap.  259,  2  S.  W.  723,  reversiog^ 
where  oath  not  administered  when  jurors  summoned  to  complete  the 
panel. 

Distinguished  in  Samschen  v.  State,  8  Tex.  Ap.  46,  affirming  where 
no  bill  of  exceptions  taken  to  show  that  oath  was  not  administered; 
Habel  v.  State,  28  Tex.  Ap.  599,  13  S.  W.  1001,  holding  where  oath 
administered  at  beginning  of  the  term,  sufficient  under  statute. 

6  Tez.  Ap.  492--493,  McGEE  ▼.  STATE. 

Where  the  Court  Befused  to  Charge  That  a  Defendant  charged  with, 
an  assault  with  a  wagon-box  could  not  be  convicted  on  proof  of  an 
assault  with  a  pick,  held  error. 

Approved  in  McGrew  v.  State,  19  Tex.  Ap.  304,  reversing  where 
proof  showed  different  instrument  than  alleged  in  indictment. 

Distinguished  in  Herd  v.  State,  50  Tex.  Cr.  603,  99  S.  W.  1121,  in 
trial  for  aggravated  assault  in  private  residence,  proof  that  assault 
was  committed  in  gallery  of  house  was  sufficient  within  statute; 
Holliday  v.  State,  35  Tex.  Cr.  135,  32  S.  W.  539,  where  the  allega- 
tion that  the  injury  was  inflicted  with  a  scantling  was  not  the  charge 
of  aggravation. 

Charge  on  Premeditated  Design  in  Trial  for  Assault^  where  infor- 
mation did  not  allege  premeditated  design,  is  erroneous. 

Approved  in  Winzel  v.  State,  47  Tex.  Cr.  267,  83  S.  W.  187,  apply- 
ing rule  where  aggravated  assault  with  hoe  handle  was  alleged,  and 
charge  submitted  question  of  premeditated  design. 

5  Tex.  Ap.  49S-500,  COX  ▼.  STATE. 
Murder  in  the  First  Degree  is  not  Committed  Unless  the  Evidence 

shows  express  malice — i.  e.,  an  unlawful  killing  with  a  sedate  mind 
and  formed  design,  without  justification  or  excuse. 
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Approved  in  Cox  t.  State,  7  Tex.  Ap.  2,  referring  to  original  case 
on  second  appeal;  Kye  v.  State,  8  Tex.  Ap.  166,  sustaining  charge 
on  murder  with  express  malice;  Pickens  v.  State,  13  Tex.  Ap.  357,  re- 
versing where  court  charged  that  a  killing  with  a  sedate  and  de- 
liberate mind  constituted  malice;  Sharpe  v.  State,  17  Tex.  Ap.  499, 
sustaining  charge  that  malice  may  be  "evidenced"  by  external  cir- 
cumstances; Martinez  v.  State,  30  Tex.  Ap.  137,  28  Am.  St.  Kep.  896, 
16  S.  W.  768,  sustaining  charges  on  express  and  implied  malice. 

Miscellaneous. — Cited  in  Hunt  v.  State,  7  Tex.  Ap.  229. 

6  Tex.  Ap.  61»-521,  BOBINSON  ▼.  STATE. 

In  a  Trial  for  Theft  of  a  Beef,  Held  Error  for  Court  not  to  Inntmct 
that  if  the  ownership  was  not  proved  as  alleged,  the  defendant  should 
be  acquitted,  although  such  instruction  was  not  asked. 

Approved  in  Smith  v.  State,  7  Tex.  Ap.  383,  reversing  where  court 
failed  to  charge  on  issue  of  bona  fide  purchase  of  stolen  property; 
King  V.  State,  9  Tex.  Ap.  556,  holding  defendant  entitled  to  an  in- 
struction on  insanity.    See  note,  35  Am.  Bep.  40. 

Distinguished  in  Cunningham  v.  State,  27  Tex.  Ap.  481,  11  S.  W. 
486,  where  there  was  no  dispute  as  to  ownership  of  a  stolen  rail- 
road ticket,  holding  charge  unnecessary. 

5  Tez.  Ap.  621-^26,  ZUMWAI^T  ▼.  STATE. 

An  Aflldavit  for  Oontinnance  in  Criminal  Case  must  Show  that  it 
is  not  sought  for  delay. 

Approved  in  Boberts  v.  State  (Tex.  Or.),  51  S.  W.  384,  refusing 
third  continuance  where  testimony  cumulative  and  application  not 
for  delay. 

The  Confession  of  a  Joint  Defendant  Made  While  Under  Arrest 
is  admissible  against  codefendants  where  it  has  led  to  the  discovery 
of  the  stolen  animals. 

Approved  in  Allen  v.  State,  8  Tex.  Ap.  69,  admitting  declaration 
of  conspirator  made  in  the  presence  of  co-conspirators.  See  note,  53 
L.  E.  A.  407. 

Qualified  in  Davis  v.  State,  8  Tex.  Ap.  514,  reversing  where  parts 
of  defendant's  confession,  other  than  disclosures  of  the  whereabouts 
of  the  animal,  admitted;  Kinnon  v.  State,  11  Tex.  Ap.  362,  reversing 
where  parts  of  confession  improperly  admitted;  Allison  v.  State,  14 
Tex.  Ap.  128,  reversing  where  an  order  for  a  horse  given  by  defendant 
under  arrest  was  admitted  although  the  order  was  not  the  means  of 
recovery  of  the  horse. 

6  Tez.  Ap.  526-528,  CBOCKETT  ▼.  STATE. 

A  Charge  That  a  Cow  on  Its  Accnstomed  Range  is  in  the  Control 
and  management  of  its  owner  is  correct. 

Approved  in  Dodd  v.  State,  10  Tex.  Ap.  376,  admitting  parol  proof 
of  ownership  though  bill  of  sale  set  up;  Mackey  v.  State,  20  Tex. 
Ap.  608,  sustaining  indictment  of  theft  of  mare  from  a  person  to  the 
grand  jurors  unknown. 

An  Allegation  of  Ownership  In  the  Mother  is  Sufficient,  although 
the  ownership  is  joint  between  the  mother  and  children. 

Approved  in  Pippin  v.  State,  9  Tex.  Ap.  270,  sustaining  indictment 
where  proof  showed  control  in  the  son  but  ownership  in  father;  Clark 
V.  State,  26  Tex.  Ap.  489,  9  S.  W.  767,  sustaining  indictment  alleging 
ownership  in  one,  although  proof  that  it  was  joint;  Pitts  v.  State 
i(Tex.  Ap.),  14  S.  W.  1014,  property  owned  jointly  may  be  alleged  to 
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be  owned  bj  all  or  either  of  tbe  owners.  See  note,  21  L.  B.  A.  (n.  b.) 
312. 

Denied  in  Calloway  v.  State,  7  Tex.  Ap.  587,  reversing  where  owner- 
ship proven  to  be  joint  instead  of  single  as  alleged. 

6  Tex.  Ap.  620-531,  TAYLOB  ▼.  STATE. 

A  Charge  That  a  Hired  Hand  Knowlnfl^ly  Taking  Away  OaUlA  with 
his  employer  is  gnilty  of  theft  is  correct. 

Approved  in  Hannon  v.  State,  5  Tex.  Ap.  550,  referring  to  original 
case  in  another  branch  of  it;  Murphy  v.  State,  6  Tex.  Ap.  421,  re- 
fusing continuance  requested  in  order  to  show  that  defendant  was  a 
hired  hand;  Anderson  v.  State,  8  Tex.  Ap.  544,  sustaining  similar 
charge;  Willeys  v.  State,  22  Tex.  Ap.  414,  3  S.  W.  573,  reversing 
where  court  refused  instruction  as  to  liability  of  a  hired  hand.  See 
note,  57  Am.  Dec.  274. 

6  Tez.  Ap.  631-^546,  GATLIN  ▼.  STATE. 

Where  the  Evideiioe  Does  not  Warrant  a  Charge  on  mansUughter 
on  an  indictment  for  murder,  held  the  refusal  of  such  a  charge  is  not 
error. 

Approved  in  Imera  v.  State,  12  Tex.  Ap.  261,  reversing  for  omis- 
sion of  charge  on  manslaughter;  PoweU  v.  State,  13  Tex.  Ap.  253, 
holding  charges  on  both  degrees  proper  under  facts. 

A  Charge  That  the  Instrument  With  Which  a  Homicide  is  com- 
mitted may  be  considered  in  judging  the  intent  is  correct. 

Approved  in  Bell  v.  State,  17  Tex.  Ap.  553,  reversing  where  court 
failed  to  give  full  charges  on  justifiable  homicide  and  intent. 

5  Tez.  Ap.  545-646^  COFFEE  ▼.  STATE. 
It  is  Error  to  Befose  to  Instruct  the  Jury  That  the  Defendant  is 

presumed  innocent  when  so  requested. 
Approved  in  WUkins  v.  State,  15  Tex.  Ap.  430,  and  Hutto  v.  State, 

7  Tex.  Ap.  48,  refusing  to  reverse  for  omission  of  charge  on  presump- 
tion of  innocence  where  not  requested. 

5  Tez.  Ap.  64&-648,  BBOWN  ▼.  STATE. 

Where  the  Defendant  Escaped  Fending  His  Appeal,  but  was  re- 
captured and  sentenced,  held  court  of  appeals  has  no  jurisdiction  of 
an  appeal  from  the  sentence. 

Distinguished  in  Pate  v.  State,  21  Tex.  Ap.  1&4,  195,  17  S.  W.  461, 
462,  entertaining  appeal  where  sentence  passed  after  1879. 

6  Tez.  Ap.  649-^51,  HANNON  ▼.  STATE. 

The  Declarations  of  a  Conspirator  are  Admiasible  When  Made  in 

furtherance  of  the  conspiracy,  although  in  the  absence  of  co-con- 
spirators. 

Approved  in  State  v.  Ward,  10  Nev.  308,  10  Pac.  140,  reaffirming 
rule;  Phillips  v.  State,  6  Tex.  Ap.  380,  admitting  statements  of  a 
conspirator  under  rule;  Pierson  v.  State,  18  Tex.  Ap.  561,  admitting 
evidence  as  to  acts  and  words  of  one  conspirator  on  day  previous  to 
murder. 

The  Least  Degree  of  Concert  or  Collusion  Between  the  PartieB  to  an 
illegal  transaction  makes  the  act  of  one  the  act  of  all. 

Approved  in  Richards  v.  State,  53  Tex.  Cr.  407,  110  S.  W.  436,  hold- 
ing conspiracy  sufficiently  proved  under  facts. 
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6  Tex.  Ap.  552-^69,  POCKET  ▼.  STATE. 

The  Special  Venire  may  be  Drawn  in  the  Absence  of  tlie  defendant. 

Approved  in  Cordova  v.  State,  6  Tex.  Ap.  224,  Qaines  v.  State 
(Tex.  Or.),  53  S.  W.  624,  both  following  rule;  Roberts  v.  State,  30 
Tex.  Ap.  299,  17  S.  W.  451,  holding  not  error  to  draw  special  venire 
at  term  previous  to  trial  term. 

Distinguished  in  Mapes  t.  State,  13  Tex.  Ap.  90,  reversing  where 
judgment  ''nunc  pro  tunc"  entered  against  defendant  in  his  absence. 

Acts  and  Admissions  Even  After  the  Killing  may  Often  be  perti- 
nent evidence  tending  to  show  express  malice  at  the  time  of  the  kill- 
ing. 

See  note,  78  Am.  Dec.  529. 

Special  Charges  Need  not  be  Given  When  Covered  by  the  general 
charge,  but  in  doubtful  cases  they  should  be  given. 

Approved  in  Brown  v.  State,  9  Tex.  Ap.  86,  sustaining  refusal  to 
charge  on  complicity  of  defendant;  Sigler  v.  State,  ^  Tex.  Ap.  429, 
reversing  where  court  refused  to  charge  especially  as  to  ownership  of 
mare. 

Presence  of  Defendant  or  His  Counsel  in  Criminal  Case  at  drawing 
of  special  venire  is  not  required. 

Approved  in  Colson  v.  State,  51  Fla.  33,  40  So.  188,  applying  rule 
where  record  affirmatively  showed  defendant  was  not  present  during 
ministerial  preliminaries;  Starke  v.  State,  49  Fla.  45,  37  So.  851,  hold- 
ing record  failing  to  show  accused  present  when  names  for  special 
venire  were  drawn  is  not  ground  for  reversal. 

Confessions  of  a  Defendant  Under  Arrest  are  Admissible,  when  he 
has  been  duly  warned  that  they  will  be  used  against  him. 

See  note,  18  L.  B.  A.  (n.  s.)  792. 

6  Te£  Ap.  669-574,  TAYLOB  V.  STATE. 

A  Verdict  Finding  Defendant  '^anlty"  Instead  of  "Goilty"  is  bad, 
and  will  be  reversed. 

Approved  in  Harwell  v.  State,  22  Tex.  Ap.  255,  2  S.  W.  608,  fol- 
lowing rule;  Wilson  v.  State,  12  Tex.  Ap.  488,  reversing  where  de- 
fendant found  "guity";  Wooldridge  v.  State,  13  Tex.  Ap.  456,  44 
Am.  Eep.  710,  reversing  verdict  of  murder  in  "fist"  degree;  Birdwell 
V.  State  (Tex.  Cr.),  20  S.  W.  557,  sustaining  verdict  of  guilty  of 
"theift"  with  punishment  in  ''penitenture."  See  notes,  28  Am.  Bep. 
439;  44  Am.  Rep.  716;  100  Am.  St.  Rep.  337,  338. 

Distinguished  in  Bryant  v.  State,  54  Tex.  Cr.  67,  111  S.  W.  1010, 
upholding  verdict  of  assault  with  intent  to  "murdery";  Somerville 
V.  State,  6  Tex.  Ap.  438,  holding  spelling  of  word  "eight"  as  "eiget" 
immaterial;  Curry  v.  State,  7  Tex.  Ap.  92,  93,  sustaining  verdict 
of  "guily**  ab'  charged;  McCoy  v.  State,  7  Tex.  Ap.  380,  holding  as- 
sessment of  punishment  "a  five  years  in  state  prison"  good;  Walker 
V.  State,  13  Tex.  Ap.  641,  sustaining  verdict  of  guilty  of  "mrder"; 
Reynolds  v.  State,  17  Tex.  Ap.  426,  holding  spelling  "penitentiary" 
as  "pententiary"  immaterial;  McGee  v.  State,  39  Tex.  Cr.  193,  45 
S.  W.  710,  sustaining  verdict  of  ''guity  as  charged." 

6  Tez.  Ap.  674-^77,  TOWN8END  v.  STATE. 

Where  an  Entry  upon  the  Minutes  of  the  Court  Omitted  the  Name 
of  the  offense,  held  it  could  be  corrected  by  motion  at  the  subsequent 
temu 
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Approved  in  Tyson  v.  State,  14  Tex.  Ap.  390,  permitting  addition 
of  word  "open"  before  "court"  in  indictment;  De  Olles  v.  State,  20 
Tex.  Ap.  150,  sustaining  entry  on  minutes  of  organization,  etc.,  of 
grand  jury,  nunc  pro  tunc 

Distinguished  in 'Collins  ▼.  State,  6  Tex.  Ap.  648,  holding  error 
to  amend  by  inserting  venue. 

A  Delay  of  Two  Montbs  Before  Suing  Out  New  AttadunentB  for 
witnesses  will  destroy  the  right  to  a  continuance. 

Approved  in  Walker  v.  State,  13  Tex.  Ap.  645,  holding  sufficient 
diligence  not  shown  where  four  days  elapsed  between  trial  and  re- 
turn of  attachment. 

Miscellaneous. — Snow  v.  State,  6  Tex.  Ap.  286,  testimony  that  a 
third  party  stated  to  the  witness  that  he  had  traded  the  stolen  ani- 
mal to  defendant  is  hearsay. 

5  Tex.  Ap.  677-579,  McMULLEN  ▼.  STATE. 

It  Is  Error  to  Refuse  to  Oliarge  That  Defendant  is  Presumed  inno- 
cent when  he  so  requests. 

Approved  in  Coffee  v.  State,  5  Tex.  Ap.  546,  reaffirming  rule; 
Hutto  V.  State,  7  Tex,  Ap.  48,  and  Wakins  v.  State,  15  Tex.  Ap.  430, 
both  holding  not  error  to  refuse  charge  where  not  requested;  Coffin 
V.  United  States,  156  U.  S.  457,  15  Sup.  Ct.  Bep.  404,  39  L.  492, 
holding  the  charge  should  have  been  given. 

6  Tex.  Ap.  679-583,  PABKEB  ▼.  STATE. 

Neither  the  Validity  of  an  Indictment  nor  the  Constltationallty 
of  the  law  on  which  it  is  based  can  be  considered  on  habeas  corpus. 

Approved  in  Ex  parte  McGill,  6  Tex.  Ap.  501,  denying  writ  where 
defendant  arrested  on  "capias  pro  fine";  Ex  parte  Boland,  11  Tex. 
Ap.  167,  denying  writ  where  defendant  arrested  under  municipal 
ordinance  against  carrying  weapons;  Ex  parte  Prince,  27  Fla.  202, 
26  Am.  St.  Bep.  70,  9  So.  660,  refusing  to  consider  sufficiency  of 
indictment  under  "habeas  corpus";  State  v.  Shrader,  73  Neb.  621, 
119  Am.  St.  Bep.  913,  103  N.  W.  277,  applying  rule  where  complaint 
for  unlawful  conveyance  of  land  was  defective,  but  yet  alleged  suf- 
ficient to  justify  arrest  of  accused.  See  notes,  23  Am.  St.  Bep.  109; 
39  L.  B.  A.  457. 

Distinguished  in  Ex  parte  Mato,  19  Tex.  Ap.  116,  holding  consti- 
tutionality of  law  could  be  inquired  into  under  habeas  corpus. 

A  Defendant  cannot  be  Discharged  from  Custody  Wlthoat  Bail 
after  indictment. 

Beaffirmed  in  Ex  parte  Bishop  (Tex.  Cr.),  61  S.  W.  308. 

5  Tex.  Ap.  684-693,  GONZAI^S  ▼.  STATE. 

Where  an  Indictment  Alleged  a  Killing  by  Shooting,  Beating,  and 
burning,  held  it  was  not  necessary  for  the  state  to  elect  on  which 
count  it  would  proceed. 

Approved  in  Masterson  v.  State,  20  Tex.  Ap.  578,  and  Green  ▼. 
State,  21  Tex.  Ap.  69,  17  S.  W.  262,  both  reaffirming  rule;  Andersen 
V.  United  States,  170  TJ.  S.  500,  18  Sup.  Ct.  Bep.  693,  42  L.  1123, 
holding  indictment  for  murder  by  shooting  and  drowning  not  dnplici- 
tons. 

6  Tex.  Ap.  693-^595,  EDWABDS  ▼.  STATE. 

Where  the  Evidence  Demands  It,  It  is  Error  not  to  Oliarge  the  Law 
of  self-defense. 


1241  NOTES  ON  TEXAS  BEPOBTS.    6  Tex.  Ap.  595-611 


Approved  in  Marnoch  ▼.  State,  7  Tex.  Ap.  276,  reversing  nnder 
rule;  King  v.  State,  13  Tex.  Ap.  281,  holding  "extreme  necessity" 
and  'last  resort"  not  elements  of  self-defense;  Bell  v.  State,  17  Tex. 
Ap.  651,  reversing  where  court  failed  to  instruct  jury  that  defendant 
was  not  bound  to  retreat;  Ash  worth  v.  State,  19  Tex.  Ap.  195,  re- 
versing for  failure  to  charge  as  requested. 

6  Tez.  Ap.  595,  TBIPPETT  ▼.  STATE. 

It  18  Error  in  a  liiBdemeanor  Case  for  the  Oonrt  to  Ohargo  Verbally 
when  the  defendant  has  excepted  at  the  time. 

Approved  in  Hobbs  v.  State,  7  Tex.  Ap.  119,  affirming  judgment 
where  no  exceptions  taken  to  eharge. 

5  Tez.  Ap.  696-611,  WEBB  ▼.  STATE. 
A  Charge  That  All  Men  are  Presumed  Sane,  and  That  to  Pro^e 

insanity  it  must  be  shown  that  the  defendant  did  not  know  that  he 
was  doing  wrong,  is  proper. 

Approved  in  Ake  v.  State,  6  Tex.  Ap.  417,  418,  32  Am.  Bep.  589, 
holding  burden  of  proving  nonage  on  defendant;  Clark  v.  State,  8 
Tex.  Ap.  360,  Webb  v.  State,  9  Tex.  Ap.  510,  Warren  v.  State,  9  Tex. 
Ap.  633;  Burkhard  v.  State,  18  Tex.  Ap.  622,  Leache  v.  State,  22 
Tex.  Ap.  308,  58  Am.  Bep.  641,  3  S.  W.  542,  Hamlin  v.  State,  39  Tex. 
Cr.  607,  47  S.  W.  664,  State  v.  Lewis,  20  Nev.  355,  22  Pac.  249,  and 
Williams  v.  State,  7  Tex.  Ap.  168,  all  sustaining  similar  charge 
on  insanity;  Pettigrew  v.  State,  12  Tex.  Ap.  226,  reversing  where 
evidence  sufficient  to  show  that  defendant  was  an  imbecile;  Carlisle  v. 
State  (Tex.  Cr.),  56  S.  W.  366,  defense  of  insanity  must  be  estab- 
lished by  preponderance  of  evidence  to  satisfaction  of  jury.  See 
notes,  62  Am.  Dec.  545;  36  Am.  Rep.  32;  76  Am.  St.  Bep.  87;  10  L. 
B.  A.  (n.  s.)  1000;  39  L.  B.  A.  742;  36  L.  B.  A.  722. 

Distinguished  in  Dent  v.  State,  46  Tex.  Cr.  175,  79  S.  W.  529, 
holding,  in  prosecution  for  murder,  where  mental  condition  was 
produced  during  difficulty,  charge  that  burden  of  proving  such  con- 
dition is  upon  defendant  is  erroneous. 

Insanity  Once  Proved  is  Presumed  to  Oontinne  until  disproved. 

Approved  in  Leache  v.  State,  22  Tex.  Ap.  312,  58  Am.  Bep.  646,  3 
S.  W.  545,  holding  not  error  to  refuse  special  instruction  on  this  sub- 
ject under  facts.    Se«  note,  35  L.  B.  A.  118,  120,  123. 

Nonprofessional  Witnesses  may  State  Their  Opinions  as  to  the 

sanity  of  a  party  based  on  their  observations. 

Approved  in  Harris  v.  State,  18  Tex.  Ap.  294,  admitting  evidence 
to  show  defendant  a  kleptomaniac;  Haney  v.  Clark,  65  Tex.  96, 
admitting  testimony  of  wife  as  to  sanity  of  her  husband;  State  v. 
Leehman,  2  S.  D.  176,  49  N.  W.  4,  Armstrong  v.  State,  30  Fla.  201, 
11  So.  626,  17  L.  B.  A.  484,  and  Territory  v.  Hart,  7  Mont.  501,  17 
Pac.  722,  all  admitting  opinions  of  nonprofessional  witnesses;  People 
V.  Casey,  124  Mich.  282,  82  N.  W.  884,  applying  rule  in  prosecution 
for  assault  with  intent  to  murder,  where  defense  was  insanity;  Halde 
V.  Schultz,  17  S.  D.  472,  97  N,  W.  370,  applying  rule  in  contested  will 
case,  where  nonexperts  testified  to  mental  condition  of  testatrix. 
See  note,  38  L.  B.  A.  722,  723. 

Distinguished  in  Campbell  v.  State,  10  Tex.  Ap.  563,  holding  opin- 
ion of  witness  as  to  whether  he  eonld  have  heard  pistol  shots  prop- 
erly excluded* 
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The  Mere  Fact  That  the  Jury  Ooiuiimed  a  Few  Botttee  of  Whiahy 

is  not  sufficient  to  vitiate  the  verdict,  where  it  does  not  appear  that 
they  were  intoxicated. 

Approved  in  Tuttle  v.  State,  6  Tex.  Ap.  561,  not  reversing  where 
jnry  not  shown  to  have-  been  intoxicated;  Allen  v.  State,  17  Tex.  Ap. 
645,  holding  use  of  liquor  not  sufficient  to  vitiate  verdict. 

5  Tex.  Ap.  611-615,  PEOK  v.  STATE. 

An  Application  for  a  Flrttt  or  Any  8ab8eq.iient  Oontlnnanoe  must 
state  that  it  is  not  sought  for  delay. 

Approved  in  Boberts  v.  State  (Tex.  Cr.),  51  S.  W.  384,  refusing 
third  continuance  where  testimony  cumulative  and  application  not 
negativing  delay. 

Threats  of  the  Deceased  are  not  a  Jostiflcation  for  Homicide,  unless 
at  the  time  of  the  killing  some  intention  was  manifested  to  execute 
them. 

See  notes,  3  L.  B.  A.  (n.  s.)  525;  17  L.  B.  A.  656. 

5  Tex.  Ap.  616-621,  FIEIJ>8  ▼.  STATE. 

An  Application  for  a  Continaance  will  not  be  Granted  where  de- 
fendant delayed  in  placing  the  process'  in  the  hands  of  the  sheriff. 

Approved  in  Cooper  v.  State,  7  Tex.  Ap.  200,  refusing  application 
where  it  was  not  shown  what  had  become  of  the  subpoenas. 

5  Tex.  Ap.  621-625,  WINN  v.  STATE. 

An  Advertisement  of  a  Printer  at  the  Head  of  an  Indictment  does 
not  vitiate  the  indictment. 

Approved  in  West  v.  State,  6  Tex.  Ap.  493,  and  Owens  v.  State, 
25  Tex.  Ap.  556,  8  S.  W.  659,  both  following  rule;  O'Bryan  v.  State, 
27  Tex.  Ap.  340,  11  S.  W.  444,  holding  objection  that  indictment 
partly  printed  and  partly  written  not  tenable. 

Where  There  was  No  Evidence  to  Support  a  Charge  of  Self-defense^ 
in  an  indictment  of  assault  with  intent  to  murder,  held  refusal  to 
so  charge  was  not  error. 

Approved  in  Spivey  v.  State,  30  Tex.  Ap.  344,  17  S.  W.  546,  re- 
versing where  charge  on  manslaughter  not  given. 

5  Tex.  Ap.  626-^9,  82  Am.  Sep.  677,  EX  PABTE  FOSTER. 

A  Writ  of  Habeas  Oorpns  may  be  Granted  on  a  Second  Application 
when  it  shows  important  evidence  that  could  not  be  produced  at 
the  former  triaL 

Approved  in  Ex  parte  Bucker,  6  Tex.  Ap.  96,  sustaining  judgment 
on  second  application;  Ex  parte  Bosson,  24  Tex.  Ap.  228,  5  S.  W. 
667,  granting  second  writ  in  order  that  defendant  might  show  a  par- 
don; Miskimmins  v.  Shaver,  8  Wyo.  404,  58  Pac.  413,  49  L.  B.  A. 
831,  granting  second  application  under  rule. 

Bail  Should  be  Allowed  in  Oi^tal  Oases  Where  the  Proof  is  not 
so  strong  that  it  would  sustain  a  verdict  of  murder  in  the  first  degree. 

Approved  in  Ex  parte  Beacom,  12  Tex.  Ap.  322,  sustaining  refusal 
of  bail;  Ex  parte  Coldiron,  15  Tex.  Ap.  472,  holding  defendants  en- 
titled to  bail;  Ex  parte  Smith,  23  Tex.  Ap.  125,  5  S.  W.  101,  admit- 
ting applicant  to  bail;  but  see  dissenting  opinion.  Ex  parte  Smith, 
23  Tex.  Ap.  142,  5  S.  W.  Ill,  majority  holding  as  in  the  foregoing; 
Ex  parte  Angus,  28  Tex.  Ap.  295,  12  S.  W.  1100,  sustaining  granting 
of  bail  under  facts;  Ex  parte  Jones,  31  Tex.  Cr.  446,  20  S.  W.  984, 
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refusing  bail  where  female  relation  not  insulted  in  defendant's  pres- 
ence; Thraslier  v.  State,  26  Fla.  528,  529,  7  So.  848,  sustaining  refusal 
of  bail.    See  notes,  78  Am.  Dec.  529;  81  Am.  Dec.  87,  89, 

6  Tez.  Ap.  649-^665,  DBAKB  ▼.  STATE. 

The  Defendant  is  Only  Entitled  to  tlie  Names  of  tbe  Jury  sum- 
moned on  the  special  venire  and  not  to  the  list  of  those  summoned 
to  complete  the  panel. 

Beaffirmed  in  Dow  ▼.  State,  31  Tex.  Or.  287,  20  S.  W.  583,  and 
Brotherton  v.  State,  30  Tex.  Ap.  371,  17  S.  W.  932. 

A  Life  Term  for  Murder  in  tbe  Second  Degree  is  not  excessive. 

Approved  in  Handy  v.  State,  46  Tex.  Cr.  408,  80  S.  W.  527,  in 
prosecution  for  burglary  by  night,  verdict  of  thirty  years'  confine- 
ment is  not  excessive,  law  making  minimum  punishment  five  years. 

Qualified  in  Hankins  v.  State,  106  111.  634,  holding  defendant  could 
not  be  fined  more  than  five  hundred  doUars  for  first  offense  of  keep- 
ing gaming-house. 

Persons  Summoned  for  Jury  mnst  be  Challenged  or  Accepted  Sepa- 
rately, and  after  impanelment  juror  can  only  be  challenged  for  cause 
undiscovered  at  time  of  impanelment. 

Approved  in  Black  v.  State,  46  Tex.  Gr.  595,  600,  81  S.  W.  304, 
306,  holding  juror,  who,  after  being  accepted,  stated  he  did  not  under- 
stand question  asked  at  time  and  changed  his  answer,  could  be  chal- 
lenged for  caufce. 

In  Murder  Trial,  Evidence  of  Threats  of  Deceased  against  brother 
of  defendant  is  inadmissible. 

See  note,  89  Am.  St.  Bep.  708. 

Every  Man  has  the  Bight  to  Defend  Himself  against  attack  threat- 
ening him  with  serious  bodily  harm  or  death^ 

See  note,  2  L.  B.  A.  624, 
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